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ADVERTISEMENT 


THIS    EDITION    OF   THIS    VOLUME. 


The  outline  of  the  improvements  in  this  edition  of  the  Treatise 
on  Poor  Law,  lias  already  been  alluded  to  by  the  general  adver- 
tisement iu  the  first  volume. 

1st.  The  volume  commences  with  a  chronological  statement  of 
the  Statutes  referred  to,  and  the  pages  where  they  are  commented 
upon. 

2ndly.  An  alphabetical  table  of  the  names  of  the  cases  and  the 
pages  where  they  are  referred  to,  with  the  exception  that  instead 
of  inserting  the  names  of  defendants  under  Rex  v.  —  the  names  of 
the  defendants  are  first  given  in  the  alphabetical  list  as  if  they 
were  the  first  names. 

3rdly.  Then  is  given  an  analytical  table  of  the  contents  of 
the  volume,  referring  to  the  pages  in  which  each  part  is  to  be 

4thly.  Follows  the  body  of  the  work,  greatly  enlarged,  with 
new  heads. 

5thly.  Then  follows  the  Addenda,  containing  a  statement  of 
such  points  and  new  decisions  as  have  been  suggested  or  have 
been  decided  during  the  progress  of  the  work. 


IV  ADVERTISEMENT. 

Gthly.  Is  given  an  Appendix  of  Forms,  which  are  entirely  new, 
and  many  of  them  have  been  settled  by  the  editor  with  care  and 
attention. 

7thly.  Concluding  the  volume  is  the  Index,  which  is  new  in 
arrangement,  and  on  reading  every  considerable  head,  it  will  be 
found  to  contain  an  outline  of  the  law  applicable  to  it,  being  the 
preferable  mode  of  forming  an  Index. 

Throughout  this  volume  considerable  improvements  have  been 
made.  The  statutes  are  stated  in  the  very  words  of  the  enact- 
ments. Unnecessary  details  of  facts  in  the  cases  have  been  re- 
duced. Several  new  titles  and  subdivisions,  especially  relating  to 
Casual  Poor  and  to  Evidence,  have  been  introduced.  The  editor 
again  avails  himself  of  the  opportunity  of  acknowledging  his 
great  obligations  to  his  friend  Mr.  Montague  B.  Bere,  of  the 
Western  Circuit,  for  many  valuable  suggestions  in  that  part  of 
the  volume  relating  to  settlement,  and  in  framing  the  Index. 

9th  March,  1831. 
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to  "  the  26th  day  of  March,  or  within  14  days  next  after  the  said  25th  of 
March"  in  every  year.    (See  also  59  Geo.  III.  c.  12,  s.  6,  7,  post  16,  17.) 

As  the  statute  related  in  terms  to  parishes  only,  it  was  found  expedient 
in  a  subsequent  reign  to  extend  the  system,  by  express  enactment,  to  town- 
ships and  vills,  whether  parochial  or  extra-parochial.  The  act  passed  for  this 
purpose  is  the  13  and  14  Car.  II.  c.  12,  s.  21,  which  recites  that  "  whereas 
the  inhabitants  of  the  counties  of  Lancashire,  Cheshire,  Derbyshire,  York- 
shire, Northumberland,  the  Bishopric  of  Durham,  Cumberland,  and  West- 
morland, and  many  other  counties  in  England  and  Wales,  by  reason  of  the 
largeness  of  the  parishes  within  the  same,  have  not  nor  cannot  reap  the 
benefit  of  the  act  of  parliament  made  in  the  three  and  fortieth  year  of  the 
reign  of  the  late  Queen  Elizabeth  for  relief  of  the  poor ;"  therefore  be  it 
enacted  by  the  authority  aforesaid,  "  That  all  and  every  the  poor,  needy, 
impotent,  and  lame  person  or  persons  within  every  township  or  village 
within  the  several  counties  aforesaid,  shall,  from  and  alter  the  passing  of 
this  act,  be  maintained,  kept,  provided  for  and  set  on  work,  within  the 
several  and  respective  townships  and  villages  wherein  he,  she,  or  they  shall 
inhabit,  or  wherein  he,  she,  or  thev  was  or  were  last  lawfully  settled,  accord- 
ing to  the  intent  and  meaning  of  this  act ;  and  that  there  shall  be  yearly 
chosen  and  appointed,  according  to  the  rules  and  directions  in  the  said  act 
of  the  three  and  fortieth  year  of  Queen  Elizabeth,  mentioned,  two  or  more 
overseers  of  the  poor  within  every  of  Jhe  said  townships  or  villages,  who 
shall  from  time  to  time  do,  perform,  and  execute  all  and  every  the  acts, 
powers,  and  authorities  for  tne  necessary  relief  of  the  poor  within  said  town- 
ship or  village,  and  shall  lose,  forfeit,  and  suffer  all  such  pains  and  penal- 
ties for  non-performance  thereof,  as  is  limited,  mentioned,  and  appointed 
in  and  by  the  said  in  part  recited  act." 

By  the  43  Eliz.  c.  2,  s.  8,  it  is  enacted,  That  the  mayors,  bailiffs,  or  other 
head  officers  of  every  town  and  place  corporate  and  city  within  this  realm, 
being  justice  or  justices  of  peace,  shall  have  the  same  authority  by  virtue  of 
this  act,  within  the  limits  and  precincts  of  their  jurisdictions,  as  well  out  of 
sessions,  as  at  their  sessions,  if  they  hold  any,  as  is  herein  limited,  pre- 
scribed and  appointed  to  justices  of  the  peace  of  the  county,  or  any  two  or 
more  of  them,  or  to  the  justices  of  peace  in  their  quarter  sessions,  to  do  and 
execute  for  all  the  uses  and  purposes  in  this  act  prescribed,  and  no  other 
justice  or  justices  of  peace  to  enter  or  meddle  there :  (a)  and  that  every  alder- 
man of  the  city  of  London  within  his  ward,  shall  and  may  do  and  execute 
in  every  respect  so  much  as  is  appointed  and  allowed  by  this  act  to  be  done 
and  executed  by  one  or  two  justices  of  peace  of  any  county  within  this 
realm. 

And  by  s.  9,  If  any  parish  extend  itself  into  more  counties  than  one,  or 
part  to  lie  within  the  liberties  of  any  city,  town  or  place  corporate,  and  part 
without,  that  then,  as  well  the  justices  of  peace  of  every  county,  as  also 
the  head  officers  of  such  city,  town  or  place  corporate,  shall  deal  and  inter- 
meddle only  in  so  much  of  the  said  parish  as  lieth  within  their  liberties, 
and  not  any  further :  and  every  of  them  respectively,  within  their  several 
limits,  wards  and  jurisdictions,  to  execute  the  ordinances  before-mentioned 
concerning  the  nomination  of  overseers,  the  consent  to  binding  apprentices, 
the  giving  warrant  to  levy  taxations  unpaid,  the  taking  account  of  church- 
wardens and  overseers,  and  the  committing  to  prison  such  as  refuse  to 
account,  or  deny  to  pay  the  arrearages  due  upon  their  accounts ;  and  yet 
nevertheless,  the  said  churchwardens  and  overseers,  or  most  part  of  them, 
of  the  said  parishes  that  do  extend  into  such  several  limits  and  jurisdictions, 
shall,  without  dividing  themselves,  duly  execute  their  office  in  all  places 
within  the  said  parish,  in  all  things  to  them  belonging,  and  shall  duly 


(a)  This  excludes  the  justices  of  the  tices,  the  appeal  may  be  to  the  sessions 
county.  St.  Mary,  Taunton,  1  Bolt,  82.  of  the  county.  See  17  Geo.  II.  c.  38, 
But  in  franchises  not  having  four  jus-    s.  5. 
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unprovided  for,  ideo  it  commands  them  to  appoint  overseers.  They  return, 
that  the  vH§of  Rufford  is  part  of  no  parish,  but  time  out  of  mind  has  been 
extra  parochial,  without  church,  chapel,  or  parochial  rights,  and  that  there 
never  have  been  any  overseers  of  the  poor,e*  ea  de  causa  they  cannot  appoint. 
And  there  having  been  only  an  obiter  opinion  of  the  Court  in  the  case  of 
Dotting  v.  Brewcomblodge,  Hilt.  11  Anne,  B.  R.  that  overseers  of  the  poor 
might  be  appointed  in  an  extraparochial  place ;  the  Court  directed  an  argu- 
ment, that  the  point  might  be  solemnly  determined.  And  after  argument 
and  consideration  of  all  the  statutes  relating  to  the  poor,  the  Court  were  of 
opinion,  that  the  powers  given  by  the  43  Eliz.  to  be  executed  in  parishes, 
were,  by  the  13  and  14  Car.  II.  c.  12,  extended  to  all  townships  and  villages, 
whether  parochial  or  extraparochial,  and  consequently  overseers  might  be 
appointed  in  this  case,  for  which  purpose  a  peremptory  mandamus  was 
awarded. 

But  a  township  or  village  it  must  be.  In  Rex  v.  Denham,  1  Bolt,  37 ; 
1  Not.  P.  L.  13 ;  the  question  was,  whether  Southwold park,  being  an  extra- 
parochial place,  and  consisting  of  two  houses,  and  about  300  acres  of  land, 
was  such  a  place  as  was  liable  to  maintain  its  own  poor  ?  By  the  Court :  it 
is  now  a  settled  point  that  the  justices  may  appoint  overseers  in  an  extra- 
parochial place,  but  such  place  must  come  under  the  notion  of  a  town  or 
village. 

Rex  v.  Welbeck,  2  Str.  1143 ;  1  Bott,  38 ;  1  Not.  P.  £.11,  13.  Man- 
damus suggests  that  there  are  several  householders  and  farmers  inhabiting 
and  residing  within  the  village  of  Welbeck,  able  to  provide  for  the  poor  ;  and 
therefore  commands  the  justices  to  appoint  overseers  of  the  poor.  To  this 
it  is  returned,  that  Welbeck  is  extraparochial,  and  is  not,  nor  ever  was 
reputed  to  be  a  village  or  township,  and  therefore  they  cannot  appoint  any 
persons  to  be  overseers.  And  upon  argument  this  was  held  to  be  a  good 
return.  For  though  it  does  not  answer  the  supposal  of  the  writ,  as  to  there 
being  several  substantial  householders  and  fanners;  yet  it  answers  the 
point  in  13  and  14*  Car.  II.  c.  12,  by  saying  it  is  no  township  or  village,  or 
reputed  as  such :  and  it  is  to  such  places  only  that  we  can  send  a  writ. 

So  also  a  place  in  a  parish  must  be  a  township  or  vill  to  have  its  own 
overseers  distinct  from  those  of  the  parish.  Rex  v.  Showier  and  Atter,  3 
Burr.  1391 ;  1  Bott,  41. 

And  in  order  to  obtain  a  mandamus  to  compel  the  appointment  of  over- 
seers, it  must  be  expressly  sworn  that  the  place  either  is  or  is  reputed  to  be  a 
vill.     Rex  v.  /.  of  Bedfordshire,  Cold.  167;  1  Bott,  48 ;  1  Not.  P.  L.  10. 

And  if  the  sessions  find  as  a  substantive  fact  that  the  place  is  a  vill,  the 
appointment  of  separate  overseers  is  of  course.  Rev  v.  Ronton  Abbey,  2  T. 
H.  207 ;  1  Bott,  56 ;  1  Not.  P.  L.  13,  14  ;  post,  10. 

The  17  Geo.  II.  c.  37,  authorises  justices  in  general  quarter  sessions  to 
allot  and  annex,  to  the  nearest  parish  or  place,  lands  improved  or  drained, 
when  it  is  uncertain  where  they  belong,  so  as  to  subject  them  to  parochial 
rates,  and  see  5  B.  $•  A.  775. 
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(Secondly)— WLfyat  to  a  Cotonftyip  or  Till. 

Whatever  may  be  the  distinction  generally  between  a  town  and  a  village, 
the  words  vill,  village,  and  township,  are  considered  as  denoting  the  same 
topographical  division,  for  the  purposes  of  the  poor  laws ;  and  a  place  so 
called  may  be  such,  either  in  strictness  or  by  reputation ;  but  it  must  have 
been  a  vill  in  one  or  other  of  these  modes,  at  least  as  early  as  the  13  and  14 
Car.  II.  which,  as  the  43  Eliz.  c.  2,  has  been  decided  to  embrace  only 
parishes  in  esse  when  that  statute  was  passed,  must  be  taken  to  embrace  only 
such  villsas  had  an  existence  in  the  year  1662,  the  date  of  the  13  and  14 
Car.  II.     Vide  Jacob's  Law  Dictionary,  tit.  "  Parish ;"  1  Bla.  Com.  1 14. 

In  Rex  v.  Denham,  Burr.  S.  C.  37,  Lord  Hardwicke,  C.  J.,  observes, 
"  It  is  certainly  very  hard  to  define  exactly  what  is  a  township  or  a  village ; 
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or  .ill' 
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In  Jfen.  Itcnhnm,  I  ifo«,  37,  it  was  held  Hut  u  single  h«ti*c  it  two  „_^ 
Itotlses  oaunot  amount  to  the  notion  of  tt  town  or  village,  and  that  if  it  luul  MmwJilp  LlTlU 
been  formerly  a  t/>wn  or  village,  if  llio  houses  wen-  in  liui  deiMU'd  ami  gone, 
it  would  cease  to  he  a  town  or  village.  1  Not.  P.  t.  13.— Let,  J.,  nWnod, 
that  the  notion  of  a  lillage,  according  to  the  ancient  law,  i»  a  tithing  con- 
sisting of  ten  families;  that,  according  to  the  modem  notion,  it  is  a  place 
that  hasa  countable;  that  it  ought  to  liave  m  least  the  reputation  of  a  town 
or  lillr  and  tljj.t  ji  vill  inn.l  ai  lcasl  moan  more  than  two  housea. 

In  Rrs  r.  Standard  Hill,  4  .V.  $■  S.  373,  il  was  argued,  that  according 
to  Rrx  v.  Bfcfiml,  Cald.  542,  although  there  lie  hot  one  or  two  houses  only, 
jet  it  tuny  1*  a  rill  by  reputation;  and  that  wherever  there  a  n  Urge  iuwtii- 
W.ier  "I  linn'.'-,  reputation  is  not  iietevsati-:  nod  to  shew  tliat  a  place  irwy 
bmnnea  till  in  fuel,  though  it  he  not  so  imnieniLiri.illi,  Ihi/iin./  v.  Stvkr- 
ianr,  Furttte.  219,  was  riled ;  the  intent  of  the  13  and  II  Car.  II.  e.  12, 
hmng,  that  as  soon  aa  it  becomes  a  vill,  the  justice,  may  appoint.  The 
Court,  however,  did  not  seem  inclined  (o  adopt  thin  doctrine.  And  Lord 
EHenimntHgh  (speaking  of  a  part  of  the  old  cattle  at  \otlit,.,h,vr.)  mid,  The 
immediate  consequence  of  holding  this  io  be  a  vill,  for  which  overwent 
ought  io  be  appointed,  would  be  that  overseers  mu«  ho  appointed  for  all  the 
inns  of  court,  and  every  collegiate  or  ecclesiastical  establishment,  which 
would  worl  a  great  alteration  ill  the  laws  relating  to  this  subject. 

Wherever  there  is  a  constable,  there  Is  a  township  ;  there  may  lie  aeon-    Wherrihrrc  b  t 
stable  fur  a  larger  district  lint  not  fur  ;i  smaller.      ftr  v.  //or/on,  1  holt,  54,   (",llM*l>lr- 
/wriWir.J.;  1  Term  ftp.  378,  S.  C. 

fn  ftrr.  Grafton,  Burr.  S.C10I;  2  Sir.  Hfflj  1  B»lt,37;  1  Sid.  P.  I.    WwlHlil 
15;  tlic  manor  of  Grafton,  an  extra-parochial  place,  mice  coii-hliijg  of   a    !"'(!.*"  *t"""r"1 ' 
capital  mc-SSTiajj.-  ami  three  Li'ep.r-'  U'<1i;e.-  in  tin    [.art  no"  <li>|>:u  !.i-.l.  mi. I 
consisting  of  file  dwelling-houses  and   farms,   occupied   hv  five   teveml   whkb  *  removal 
tenants,  but  never  having  had  any  overseers  of  the  poor  or  oilier  officer*,  till   ™  *•  ""*'■ 
the  overseer  now  appointed  for  "(he  purpose  of  the  present  removal,  wu 
adjudged  by  the  justices  to  be  n  township  or  village  within  the  statute  into 
which  a  removal  might  be  made.     It  was  moved  to  uuash  the  order  of  the 

made  absolute,  without  defence, 

By  the  case  of  Hex  v.  Welbeeh,  1  Bolt,  38,  the  fact  of  there  being  sub- 
stantial householders  is  immaterial,  if  it  appear  not  to  be  a  vill,  [ante,  4). 

So  in  Rex  Y.Shoieler  and  Atter,  3  Burr.  \39l;  1  Bott.  41;  \  Not.  P.  L,   Oaewpltal 
15;  two  justices  appoint  Thomai  ShowUr  and  John   Alter  overseers  of  the  STSJS^™ 
poor  of  the  township  or  village  of  Hawjk.     The  sessions,  upon  appeal,  cotuxo.tieidnut 
adjudge  Hough  to  be  a  village  or  township,  and  confirm  the  appointment,  *      "*' "'* ' 
and  state  specially,  that  il  appears  to  them,  that  the  said  place  called  Haugh,   p 
consists  of  a  capital   messuage,  iu   which   Thomai  Showier,   in  the  said  * 
appointment  named,  with  all  his  family,  dwells ;  and  of  two  small  ancient  * 
cottages ;  and  of  one  other  small  cottage  lately  built  (all  which  cottages  are 
let,  along  with  the  said  capital  messuage  and  the  farm  thereunto  belonging, 
to  the  said  Thomai  Showier) ;  and  of  another  tenement,  part  of  the  said 
capital  messuage;  and  all  of  them  inhahited  by  families;  and  that  one  of 
the  cottages  is  inhabited  by  the  said  John  Alter,  who  is  a  day-labourer,  and 
his  family ;  and  another  of  the  said  cottages  is  inhabited  by  another  day- 
labourer  and  his  family ;  and  the  other  of  the  said  cottages  is  inhabited  by  a 
shepherd  and  his  family ;  and  the  tenement,  part  of  the  said  capital  mes- 
suage, is  inhabited  by  a  poor  widow  and  her  five  children  ;  all  which  occu- 
piers; of  the  said  cottages,  and  of  the  said  tenement,  part  of  the  said  capital 
messuage,  are  under-tenants  to  the  said  Thomas  Showier.     It  was  moved  to 
quasli  these  orders,  for  that  the  facts  staled  shew  that  this  place  is  neither  a 
township  nor  a  village. — And  the  Court  were  clearly  and  unanimously  of 
opinion,  that  both  these  orders  ought  to  be  discharged.     Lord  Mantfitld, 
C.  J.,  observed,  that  by  this  method  a  place  might  be  made  into  a  village. 
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Secondliji 
What  a  town- 
ship or  viU. 

The  site  of  a 
cathedral  and  Its 
area,  do  not  con- 
stitute a  Till, 
though  there  be 
many  houses, 
ttc,  upon  it. 


ViU  and  hamlet 
are  synonymous 
terms. 


If  the  sessions 
find  as  a  fact  that 
the  place  Is  a 
vill,  it  is  conclu- 
sive. 


May  he  inquired 
into  by  affidavit. 


Extra-parochial 
place  become  a 
township* 


^jjoot — (I.  Of  Overseers,  #c) 

which,  in  fag.  was  not  so ;  and  the  inhabitants  of  it  might,  by  this  contriv- 
ance, withdmw  themselves  from  contributing  towards  the  support  of  the 
poor  of  their  parish. 

In  Rex  v.  Justices  of  Peterborough,  Cold.  238 ;  I  Bott,  50 ;  1  Nol.  P.L.15; 
on  showing  cause  against  a  rule  for  a  mandamus  to  require  the  appointment 
of  overseers  of  the  poor  for  the  Minster  in  Peterborough,  it  appeared  that  it 
was  an  extra-parochial  place,  containing  upwards  of  sixty  acres  of  ground, 
upon  which  were  twenty-five  dwelling-houses  at  least,  besides  poor  houses  of 
the  annual  value  of  40/.  at  least;  that  these  houses  were  inhabited,  except 
in  the  instance  of  the  bishop  and  three  of  the  prebendal  houses,  altogether 
by  laymen  or  strangers  to  the  cathedral,  and  mostly  persons  of  fortune,  who 
kept  servants  that  acquired  settlements  therein.    That  the  poor  had  been 
supported  from  some  fund  belonging  to  the  dean  and  chapter ;  that  there 
never  was  any  constable  or  other  civil  officer  appointed  for  the  said  precinct, 
or  any  overseer  of  the  poor,  or  churchwarden;  nor  had  the  inhabitants  ever 
contributed  to  the  relief  of  the  poor  within  the  precinct,  or  been  called  upon 
so  to  do. — Lord  Mansfield.  This  space  comprehends  no  more  than  the  site 
of  the  cathedral  and  the  area  round  it,  and  consequently  was,  in  former 
times,  within  the  sanctuary,  and,  as  such,  sacred  and  inviolable  as  the  church 
itself.    In  modern  times,  to  be  sure,  there  is  no  such  thing  as  sanctuary,  but 
these  places  have,  throughout  all  ages,  without  interruption,  enjoyed  those 
immunities,  as  Westminster  Abbey  now  does,  and  other  places  of  the  like 
nature.    The  ancient  inns  of  court,  though  not  exactly  upon  this  principle, 
have  also,  at  all  times,  been  privileged;  and  a  similar  exemption  was  not 
questioned  in  a  late  case,  Rex  v.  Gardner,  Cotvp.  79,  with  respect  to  that 
part  of  the  court  and  garden  ground  of  Catherine  Hall  in  the  university 
of  Cambridge,  which  lay  within  the  old  and  extra-parochial  part  of  that 
foundation.    Would  you  say  that  Christchurch,  in  Oxford,  is  a  vill  ?     I  am 
not  satisfied  that  this  place  is  a  vill,  and  the  party  applying  do  not  even  call 
it  so. — Buller,  J .  As  the  party  applying  for  a  mandamus  does  not  state,  as  a 
fact,  that  this  place  was  ever  reputed  a  vill  (which,  where  the  facts  of  the 
case  do  not,  upon  some  clear  principle  of  law,  shew  the  place  to  be  of  that 
denomination,  the  Court  has  holden  to  be  indispensably  necessary  for  the 
purpose  of  founding  an  application  for  a  mandamus),  this  case  falls  within 
the  case  cited.    Rule  discharged. 

An  order,  appointing  overseers  of  the  u  hamlet"  of  2?.,  in  the  parish  of  C, 
is  good ;  for  it  shall  be  intended  that  the  place  was  a  vill,  unless  it  be  stated 
to  be  otherwise ;  for  "  vill"  and  "  hamlet"  are,  in  common  acceptation,  used 
as  synonymous  terms.  Rex  v.  Morris,  4  T.  R,  550 ;  1  Bott,  6,  65 ; 
1  Nol.P.L.  11. 

Rex  v.  Ronton  Abbey,  2  T.  R.  207 ;  1  Bott,  56.  This  was  a  case  sent  up 
by  the  sessions  for  the  opinion  of  the  Court  of  King's  Bench;  there  were  only 
three  houses,  and  no  constable  or  tithing-man,  nor,  it  seems,  any  church  or 
chapel,  and  this  passed  as  a  vill ;  but  there  had  been  orders  of  removal  to  it 
executed,  and  some  evidence  was  given  of  overseers  and  other  officers  having 
formerly  been  appointed;  upon  which  it  was  expressly  found  by  the  sessions 
to  be  a  vill  by  reputation,  which  precluded  all  question  before  the  Court 
above,  whether  it  were  so  or  not ;  so  that  this  case  proves  not  that  three 
houses  alone  make  a  vill,  but  only,  that  if  a  place  be  found  by  the  sessions, 
upon  the  evidence  there  produced,  to  be  a  vill  by  reputation,  it  maybe  taken 
to  be  such,  though  there  be  but  three  houses  remaining,  and  no  other  cha- 
racterizing circumstances. 

Rex  v.  Standard  Hill,  4  M .  $  S.  382.  It  appears  by  this  case,  (ante,  5,) 
that  the  Court  of  King**  Bench  will,  on  removal  by  certiorari  of  an  ap- 
pointment by  two  justices  of  overseers  of  the  poor,  enquire,  upon  affidavit, 
whether  the  place  for  which  the  appointment  is  made,  be  a  township  or 
vill;  and  where  it  was  neither  stated, nor  appeared  from  the  affidavits,  to 
be  either  a  township,  hamlet,  or  vill,  or  to  be  reputed  such,  the  Court 
quashed  the  appointment. 

An  extra-parochial  district  may  become  a  township  by  act  of  parliament, 
but,  in  that  case,  it  cannot  be  treated  for  the  purposes  of  settlement,  &c,  as 
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Fourthly,    Who 
to  beapjfointed, 

A.,  B.,  and  C, 
carrying  on  trade 
in  partnership, 
had  a  dwelling- 
house,  yard,  and 
premises  in  a 
parish  in  Lon- 
don ,  all  the 
partners  were  in 
the  habit  of  fre- 
quenting the 
premises  daily 
for  the  purpose 
of  business,  but 
none  of  them 
resided  there. 
The  dwelling- 
house  was  in- 
habited by  a 
clerk,  who  ma- 
naged the  busi- 
ness for  them, 
but  the  rent, 
rates,  and  taxes 
were  paid  by  the 
firm:  Held,  that 
each  of  the  part- 
ners was  a  house- 
holder within 
stat.  43  Eliz.  c.  2, 
and  liable  to 
serve  the  office  of 
overseer. 


The  Court  will 
quash  the  ap- 
pointment as  to 
those  who  arc 
not  substantial 
householders. 


(Fourthly)— JHSJ)o  mag  U  appoint*!*,  an*  herein  of  f2on*re0ftmt*, 
an*  assistants,  antf  ©uartiianS  of  tf)t  ftaor. 

The  statute  requires  that  the  persons  chosen  as  overseers  shall  be  substan- 
tial Householders  there,  that  is,  in  the  parish  or  place  for  which  they  arc 
chosen. 

Rex  v.  Poynder,  2  D.  &  R.  258 ;  1  B.  fr  C.  178;  1  D.  &  Ryl.  Mag. 
Ca.  247.  Indictment  against  the  defendant  for  refusing  to  take  upon 
him  the  office  of  overseer  of  the  poor  of  the  parish  of  St.  Ann,  Black- 
friars.  Plea,  not  guilty.  At  the  trial,  before  Abbott,  C.  J.,  the  only 
question  was,  whether  the  defendant  was  a  householder  within  the  meaning 
of  the  43  Eliz.  c.  2.  It  appeared  that  the  defendant,  William  Hopson 
and  Thomas  Poynder  the  younger,  were  lime  merchants  and  co-partners, 
and  were  the  owners  of  a  dwelling-house,  yard,  premises  and  building 
in  Earl-street,  in  the  parish  of  St.  Ann,  Blackfriars,  in  the  city  of 
London,  but  that  neither  of  them  ever  slept  there,  the  defendant  and 
Poynder  the  younger  dwelling  at  Clapham  Common,  and  Hopson  at  Stam- 
ford-hill, in  the  parish  of  Tottenham,  in  the  county  of  Middlesex.  One 
Medlicott,  who  managed  the  business  for  them,  resided  in  the  house  in  Earl- 
street.  The  rent,  rates,  and  taxes,  were  paid  by  the  firm.  Each  of  the  part- 
ners frequented  the  premises  daily,  for  the  purpose  of  business,  and  the  de- 
fendant had  once  voted  at  an  election  of  a  lecturer,  which  was  a  privilege 
belonging  to  resident  householders.  It  was  contended  at  the  trial,  that  the 
defendant  was  not  a  householder  within  the  statute  of  Elizabeth.  The  Lord 
Chief  Justice  was  of  opinion  that  he  was,  and  a  verdict  was  found  for  the 
crown. — Denman,  C.  S.,  now  moved  for  a  new  trial,  and  cited  Rex  v.  Hall, 
IB.  f  C.  123 ;  2  D.  &  R.  241  ;  1  D.  $>  Ryl.  Mag.  Ca.  232,  259,  S.  C. ; 
in  which  this  court  decided  that  one  of  several  partners  resorting  daily  for 
the  purpose  of  business  to  a  house  rented  by  all,  but  which  was  inhabited  by 
their  servant,  was  a  householder  in  the  place  where  the  house  was  situate,  so 
as  to  qualify  him  to  be  a  commissioner  of  a  court  of  requests.  The  object 
of  the  statute  in  that  case  was  to  confer  a  privilege.  The  object  of  the 
43  Eliz.  was  to  impose  a  burden  on  the  persons  therein  described.  Besides, 
the  defendant  was  a  househoulder  in  Clapham,  and  might  therefore  be 
called  upon  to  serve  in  two  places  at  the  same  time,  an  office  requiring  per- 
sonal attendance. — Abbott,  C.  J.  When  a  similar  question  was  under  our 
consideration  last  term,  we  were  not  insensible  that  a  distinction  might  be 
attempted  to  be  made  between  those  cases  where  the  legislature  intended  to 
confer  a  benefit,  and  others  where  it  intended  to  impose  a  burden.  We  were 
of  opinion  that  there  was  no  foundation  for  such  a  distinction,  and  that  the 
same  rule  of  construction  ought  to  prevail  in  all  cases.  We  have  no  doubt 
in  this  case  that  the  defendant  is  a  householder  within  the  meaning  of  the 
statute  of  Eliz.  It  was  in  evidence  that  he  had  enjoyed  one  of  the  privileges 
of  a  resident  householder;  for  he  had  voted  for  a  lecturer,  which  was  a 
privilege  belonging  to  resident  householders  only. — Bayley,  J.,  observed,  that 
a  large  number  of  houses  in  the  metropolis  are  merely  occupied  by  clerks  or 
servants,  but  that  is  no  reason  why  their  owners  should  not  be  called  upon  to 
discharge  those  duties  which  fall  upon  other  householders. — Holroyd,  J.,  and 
Best ,  J.,  concurred.  Rule  refused.  (See  also  Rex  v.  Adlard,  5  2?.  j*  C.  772 ; 
7  D.&R.  340.) 

Rex  v.  Weobly  in  Herefordshire,  2  Str.  1261 ;  1  Bott,  4 ;  1  NoL  P.  L.  53. 
In  this  case  the  defendants  were  appointed  overseers  for  the  town  of  Weobly, 
and  in  the  appointment  were  styled  principal  inhabitants.  It  was  moved  to 
quash  this  appointment,  because  they  were  not  described  to  be  substantial 
householders. — Et  per  Curiam.  The  justices  must  certainly  pursue  the 
power  given  thcin,  which  is  to  appoint  substantial  householders,  which  is  a 
much  more  limited  description  tlian  inhabitants ;  for  a  man  may  be  an 
inhabitant,  and  a  principal  inhabitant,  and  not  be  a  householder ;  so  this 
appointment  is  void.     (See  1  B.  $•  C.  131 ,  n.) 
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Fourthly,  Who 

to  be  appointed, 

fyc. 


Officers  in  the 
army. 

Officers  of  the 
customs,  tide- 
waiters,  revenue 
officers. 


Yeomen  In 
ordinary. 

Non-commis- 
sioned officer*, 
&c,  of  militia. 

Captains  in  the 
guards. 


PKRSOW8  RB8ID- 
INO  Ol'T  or  PA- 

aisH. 

Power  to  appoint 

non-resident 

overseers. 


ASSISTANT  OV11- 
•  »R  MAY  BK 

ArroiNTSD  {a). 


^00t — (I.  Of  Overseers,  %c.) 

being  free  of  the  apothecaries'  company  (recognised  by  6  &  7  W.  III.  c.  4), 
and  having  been  examined  and  approved,  and  all  persons  using  the  said  art 
in  any  other  part  of  England,  Wales,  or  Berwick-upon-Tweed,  having  served 
an  apprenticeship  of  seven  years  according  to  the  stat  5  Eliz.,  so  long  as 
they  exercise  the  art  and  no  longer.    6  &  7  W.  III.  c.  4  s.  2,  3. 

12.  Officers  of  the  army,  navy,  or  marines,  whether  on  whole  or  half-pay, 
from  their  liability  to  be  sent  on  service.  Rex  v.  Gayer,  1  Bott,9 ;  1  Burr.  245. 

13.  Officers  of  the  customs,  tide-waiters,  exchequer,  and  all  other  revenue 
officers,  both  by  reason,  it  should  seem,  of  the  incompatibility  of  the  func- 
tions, and  by  reason  of  the  exemption  granted  them  by  tne  king,  who  has  power 
to  exempt  by  patent,  charter,  or  otherwise,  not  only  from  offices  under  the 
crown,  but  even  from  parochial  offices.  Rex  v.  Warner,  8  T.  R.  375 ; 
Raymond  v.  St.  Botolpfcs,  Aldgate,  2  Chan.  Rep.  196;  Cawthorner.  Camp- 
bell, 1  Anstr.  216.  See  also  Rex  v.  Routledge,  Doug.  531.  But  these  ex- 
emptions granted  by  the  prerogative  were  available  only  where  there  were  a 
sufficient  number  of  persons  to  serve  the  office,  without  recourse  to  the  indi- 
viduals so  exempted.  8  T.  R.  379,  note  (a) ;  Rex  v.  T.  Clarke,  1  T.  R. 
686 ;  but  by  7  Ac  8  Geo.  IV.  c.  53,  officers  of  customs  and  excise  are  abso- 
lutely exempt. 

14.  Yeomen  in  ordinary  of  the  king's  body  guard.  Ibid.  Rex  v.  Great 
Marlow,  2  East,  245. 

15.  Serjeants,  corporals,  drummers,  and  privates  of  militia,  from  the  time 
of  their  enrolment  until  they  be  regularly  discharged ;  but  there  is  no 
exemption  enacted  for  the  officers  of  that  force.    42  Geo.  III.  c.  90,  s.  174. 

16.  Captains  in  the  guards.   (See  1  Bott,  9,  note  (e). — 1  Nolan,  P.  L.  51.) 

17.  Dissenters  scrupling  to  take  the  office,  on  account  of  the  oaths  or  other 
matters  required  by  law,  repugnant  to  their  peculiar  religious  opinions,  are 
permitted  to  execute  (it  by  deputy,  approved  by  such  persons,  and  in  such 
manner  as  the  principal  should  have  been  approved.  1  W.  &  M.  sess.  1, 
c.  18,  s.  7. 

18.  An  immemorial  custom  to  be  exempted  from  all  office,  will  exempt  a 
person  from  this  office,  though  it  is  an  office  created  within  legal  memory. 
(See  Littledale,  J.,  in  Farr  v.  Hollis,  9  B.  $  C.  338.) 

The  exemption  from  parish  and  ward  offices,  given  by  the  10  &  1 1  W.  III. 
c.  23,  and  58  Geo.  III.  c.  70,  to  prosecutors  of  felons  to  conviction,  no  longer 
exists,  those  statutes  having  been  repealed  by  7  Geo.  IV.  c.  64,  and  7  &  8 
Geo.  IV.  c.  27. 

Subject  to  these  exemptions,  the  justices  of  the  peace  may  appoint  such 
householders  as  they  in  their  discretion  think  meet  And  they  are  no  longer 
limited  of  necessity  to  householders  residing  in  the  parish  or  township ;  for 

The  59  Geo.  III.  c.  12,  s.  6,  has  provided,  "  That  it  shall  be  lawful  for 
his  Majesty's  justices  of  the  peace,  in  their  respective  special  sessions  for  the 
appointment  of  overseers  of  the  poor,  upon  the  nomination,  and  at  the  request 
of  the  inhabitants  of  any  parish  in  vestry  assembled,  to  appoint  any  person 
who  shall  be  assessed  to  the  relief  of  the  poor  thereof,  and  shall  be  a  house- 
holder resident  within  two  miles  from  the  church  or  chapel  of  such  parish,  or 
where  there  shall  be  no  church  or  chapel,  shall  be  resident  within  one  mile 
from  the  boundary  of  such  parish,  to  be  an  overseer  of  the  poor  thereof, 
although  the  person  so  to  be  appointed  shall  not  be  a  householder  within  the 
parish  of  which  he  shall  be  so  appointed  an  overseer  of  the  poor ;  and  it 
shall  be  sufficient,  in  every  such  appointment,  to  describe  the  person  ap- 
pointed by  his  name  and  residence,  provided  that  no  person  shall  be  appointed 
to,  or  be  compellable  to  serve  the  office  of  overseer  of  the  poor  of  any  parish 
or  place  in  which  he  shall  not  be  a  householder,  unless  he  shall  have  con- 
sented to  such  appointment." 

Sect.  7,  enacts,  "  That  it  shall  be  lawful  for  the  inhabitants  of  any  parish 


(a)  At  to  the  duties  and  liabilities  of  use  of  poor,  for  his  profit,  same  as  an 

an  assistant  overseer,  see  Bennet  v.  £rf-  overseer,  id.    But  he  is  not  liable  for 

wards,  7  B.  %  C.  586  ;  6  Bing,  230  ;  3  neglect  of  any  supposed  duty  not  pre- 

Young  $  J.  464.     An  assistant  overseer  scribed  in  his  appointment,  id.  ibid. 
is  liable  to  penalty  for  selling  goods  for 
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Fifthly,  When 

and  by  whom  to 

be  ajrpointed. 


An  appointment 
on  a  Sunday  is 
improper. 


Where  two  or 
more  appoint- 
ments arc  made 
on  the  same  day, 
the  first  is  valid. 


If  the  appoint- 
ment be  made 
after  the  time 
limited  by  stat. 
54  Geo.  3,'c.  91» 
it  is  not  therefore 
void,  the  act 
being  merely 
directory. 


Appointment 
once  made  can- 
not  be  changed 
or  superseded, 
except  on  appeal 
to  the  quarter 
sessions. 


$00r— (I.  Of  Overseers,  Sfc.) 

act  of  queen  Elizabeth,  shall  in  every  year  be  made  on  the  25th  day  of 
March,  or  within  fourteen  days  next  after  the  said  25th  day  of  March,  in  all 
and  every  the  same  manner  as  directed  by  the  said  act  to  be  made  in  Easter 
week. 

It  is  obvious  that  any  other  day  is  more  proper  than  Sunday,  to  appoint 
overseers;  though  the  circumstance  of  the  officers  being  required  by  the  43 
Eliz.,  to  meet  once  a  month  on  a  Sunday,  raises  a  doubt  whether  an  ap- 
pointment made  on  a  Sunday  may  not  be  valid.  However,  if  made  on  that 
day,  unless  it  be  shown  to  have  been  made  fairly,  the  fact  of  its  having 
been  made  on  a  Sunday  will  incline  the  court  of  K.  B.  against  it,  as 
affording  a  presumption  that  it  was  clandestine.  Rex.  v.  Clerkenwell, 
FoL  4 ;  Rex.  v.  Butler  and  others,  1  Bla.  Rep.  649 ;  Rex.  v.  Overseers  of 
Bridgewater,  Coivp.  139. 

It  has  been  repeatedly  decided,  that  although  ministerial  acts  may  be 
performed  on  a  Sunday,  judicial  acts  done  on  that  day  are  void:  and  the 
appointing  overseers  is  clearly  a  judicial  act.  Waite  v.  Stokes,  God.  280 ; 
Stcan  v.  Broome,  affirmed  on  a  writ  of  error  in  parliament,  3  Burr.  1595  ; 
Rex.  v.  Forrest,  3T.R.78;  1  Bott,  17.  See  1  Chitty's  Col.  Stat,  tit. 
Sunday. 

Rex.  v.  Serle,  1  Bott,  24 ;  1  Nol.  P.  L.  54,  56.  There  were  in  this 
case  two  sets  of  overseers  certified  on  the  same  day.  It  was  objected  that 
both  of  the  appointments  were  for  this  reason  void :  as,  where  two  infor- 
mations on  a  penal  statute  are  made  on  the  same  day,  both  are  void. 
(Hob.  209.)  Sed  non  allocatur;  for  although  in  some  judicial  proceedings 
the  law  considers  the  day  as  entire,  and  knows  no  fraction ;  yet  in  a  bond 
and  release,  and  many  other  things,  that  fiction  does  not  hold,  and  these 
niceties  should  not  be  allowed  to  overthrow  such  orders;  therefore  that 
appointment,  which  is  prior  in  time,  is  good,  and  the  second  void.  The 
magistrates  having  made  their  appointment,  their  jurisdiction  in  that  respect 
is  at  an  end.     Rex.  v.  Great  Marlmv,  2  East,  244. 

But  it  seems  that  the  time  of  the  appointment  is  not  material  to  its  vali- 
dity, though  it  ought  to  be  made  at  the  period  mentioned  in  the  54  Geo.  III. 
c.  91.  Thus  in  Rex.  v.  Sparrow,  2  Sess.  Ca.  140;  2  Str.  1123;  1  Bott, 
25 ;  upon  a  rule  to  show  cause  why  the  appointment  of  overseers  for  the 
parish  of  St.  Margaret  in  Ipswich  should  not  be  quashed,  the  objection  was, 
that  the  mandamus,  in  obedience  to  which  the  justices  had  appointed  over- 
seers, was  issued  after  the  month  after  Easter  was  expired,  and  that  there- 
fore it  appeared  that  the  appointment  was  not  within  the  month  after 
Easter,  but  afterwards,  and  that  consequently  the  appointment  was  void. 
But  by  Lee,  C.  J.,  who  delivered  the  opinion  of  the  Court;  As  the  justices 
are  punishable  by  the  act  for  not  doing  their  duty,  it  would  be  a  very  hard 
construction  to  make  the  appointment  itself  void,  for  it  would  subject  the 
parish  to  very  great  inconveniences,  for  a  thing  which  it  is  not  in  their 
power  to  prevent.  To  interpret  an  act  of  parliament,  we  must  consider  the 
mischief  to  be  remedied,  the  remedy  provided,  and  the  true  reason  of  that 
remedy.  In  this  case,  the  defect  is,  the  want  of  a  proper  officer  to  take 
care  of  the  poor.  The  remedy  is,  that  the  justices  shall  appoint  overseers, 
and  that  within  such  a  time.  Now  the  justices  have  neglected  their  duty, 
in  not  appointing  overseers  within  the  proper  time,  and  by  the  act  have 
forfeited  57.,  but  that  doth  not  make  such  appointment  void.  Were  it  the 
express  direction  of  the  act,  that  they  should  appoint  in  that  and  no  other 
time,  it  would  be  otherwise ;  but  here  the  statute  is  only  directory,  and  a 
penalty  inflicted  on  the  justices  for  not  following  such  directions. 

A  second  appointment,  on  the  same  day,  is  invalid,  though  made  only  in 
consequence  of  a  reasonable  claim  of  exemption  by  the  first  appointees ; 
unless  where  the  first  appointees  are  regularly  discharged  by  the  sessions  on 
appeal,  in  which  event  it  seems  that  the  magistrates  may  constitute  others  in 
the  place  of  those  so  discharged :  for  it  then  stands  as  if  the  full  number  had 
not  been  appoiuted  at  first,  in  which  case  the  justices  have  jurisdiction  to 
make  a  supplementary  appointment,  and  the  lapse  of  the  fourteen  days  after 
the  25th  of  March  does  not,  it  is  conceived,  take  away  that  jurisdiction. 


Shl/ily—  Construction  of  13  &  14  Car.  2,Jvr,  fyc. 

Sec  also  Rex  v.  Moi 


jmlires,  thai  is,  mil  of  ■  1 1 l;i ill. r  -iv-ions;  fur  the  quarter  -i ■■^i-m*  Luc  mi  power 
to  make  il ;  ihe  reason  whereof  is,  that  [be  courts  have  [lit  ilcteniiiiiation  of  ,,,',  ',',',"  ,!,'i'!' 
iipi«-»ls  against  tbe  nniiiiiilmm.  nml  if  thev  bad  also  pom*  to  make  ihc   "»■■■-  iwmo. 
!|'|"0iilTiiPiil  in  tlif  first  instance,  there  could  be  no  :iji|ic:il,  Iml  nb  eodem  ad   tv™1  u  *"' 
™»J™.     Rex  r.  Flag  and  GUkmtjn,  1  Sea.  Ca.  2tW  ;  /W.  7 ;  1  SM,  Hi. 

If  a  plinth  :-.  partly  within  u  corporate  j  ttjisii.it  lion,  and   |inrlh    without,    wiu-ir  u..-  im 
though  nil  lie  overseers,  when  appointed,  may  net  iiidiscriniiupilcly  tor  the   ],*,[V\r.* ,"  VVir i 
win  itc  parish,  yet  their  oiigiiml  appointment  -limiM  he  madr  h\  four  jii-licc-,    ..  iu|.urj.ii"ti 
t»o  for  the  part  within  the  county  al  large,  and  two  for  the  part  within  the 
corporate  jurisdiction.      Rer  v.  Butler  and  another,  1  JloH,  1  rt ;  I  AW.  P.  L. 
•  15.     See  43  Eliz.  c  2,  s.  il,  (ant>,  8). 

Rex  v.  IIoMiich,  I  flu«,  -I ;  1  i\o/.  f.  £.53.     An  appo'uitmcnt  ofotor-   Mmtrtewtli 
seers  for  tbe  parish  of  rV.,  l>ul  it  was  not  stated  that  the  parish  of  If',  win  in   """"*- 
the  county  of  Surrey  (according  to  the  fact)  or  iu  any  other  county,  und  the 
Court  held  Uic  order  hail  for  this  reason. 

In  some  of  the  ancient,  statutes,  not  now  in  force,  an  paniciikirlj  the  '22  Oriein  ■■<  '■  r, 
Hen.  VIII.  c.  12,  the  justice*  were  required  to  dieide  themselves,  for  tiro  "l»*Wun." 
lietler  execution  of  the  rc;rii  hi  lions  coiiceniiug  ihe  poor.  Anil  thence  eaine 
lie  clause  in  the  siiTis^nuent  statute,  tlmt  the  justices  nf  ihe  •lienwn  were  to 
do  such  and  such  thing;.  Rut  as  there  is  no  bin  at  present  which  require* 
theiu  to  diridi  for  tlir  aforesaid  purpose-,  thriv  is  [in>|ierly  no  itiritiaa  in  the 
sense  which  the  statutes  intended ;  and  consequently  it  can  nut  lie  iieoewury 
to  set  forth  now,  that  the  justices  are  in  or  iirnr  Ihe  division. 


(SixtAly)— Coitfltniftioti  of  13  &  14  Car.  f  I-.  t.  1?,  tor  unpoiiitina; 
<ff>btrftttS  in  Coujitsijtps  or  Till.njrs ;  aiiB  of  Coujitsljtjjs  w 
muting,  Sf(.  (autt,  5,  (J.) 

It  will  be  observed  that  this  statute  n 
need  ofthe  provisions  which  it  enacts,  (an 

2  Lev.  142;  1  Net.  10,  it  was  held,  that  the  statute  did  not" extend  to  any  —  — 
other  counties.  But  afterwards,  in  the  case  of  Dulling  v.  Slokelane,  Fat.  88 ;  otaMtot 
Fort.  219;  1  Bolt,  35;  1  AW.  P.  L.  10,  it  was  held  by  the  whole  Court,  that  counties, 
by  reason  of  the  words  "  and  many  other  counties  in  England  and  Wales," 
the  act  is  general,  and  extends  to  other  counties  than  those  named  in  the  act, 
otherwise  it  would  not  extend  to  one  county  in  Walet.  And  iu  Clifton  v. 
Churcham,  1  AW.  P.  L.  10,  Aw,  C.  J.,  said,  that  so  it  was  determined,  upon 
great  debate  and  consideration,  in  the  aforesaid  case  of  Dolling  v.  Stokelane, 
which  case  bath  been  ever  since  adhered  to.  Andr.  314.  And  he  expressly 
denied  the  case  in  2  Lev.  142,  to  lie  law. 

The  largeness  of  tbe  parishes  is  expressly  put  forward  as  the  ground  on    Dividing 
which,  in  particular  panshes,  the  benefit  of  the  statute  of  Elizabeth  cannot   '"J?"^* 
be  enjoyed.     A  parish  cannot  be  legally  divided  for  the  relief  of  the  poor,   BeMo1* 
unless  it  cannot  otherwise  have  the  fait  benefit  of  that  net.    Bait>ick  v.  Ridg- 
mnr,  C  B.  &•  C.  41MS.    The  question  may  be  properly  tried  in  a  feigned  issue 
before  a  jury.      Lane  v.  Cobham,  7  East,  1 ;    Rex  v.  Watson,  214;  4  T.  R 
2'kJ.    Speaking  of  the  words  in  the  statute  of  Charles,  Buller,  J.,  says, "  The 
phrase,  that  a  parish  cannot  reap  the  benefit  of  that  statute,  docs  not  mean 
that  it  is  absolutely  impossible  for  them  to  maintain  their  own  poor  as  a 
parish,  for  that  would  not  be  tbe  case,  even  if  the  parish  were  100  miles  in 
circumference ;   but  that  it  is  inconvenient  for  them  so  to  do."     Rex  v 
Leigh,  3  T.  R.  748  ;  1  Bolt,  58.     But  the  inconvenience  must  be  real,  and. 
ii  mere  trifling  advantage  which  it  is  supposed  may  arise  from  a  subdivision, 
will  not  warrant  that  proceeding.  But  where  districts  have  maintained  their 


^oot — (I.  Of  Overseers,  $c.) 

ily,  Con-     poor  respectively  from  distinct  funds,  even  from  a  period  subsequent  to  the 
xion,  %c.      13  &  14  Car.  II.,  either  on  account  of  the  increase  of  population,  or  other 

" changes  having  made  it  positively  and  really  inconvenient  to  continue  the 

union,  or  the  court  of  King's  Bench,  upon  a  knowledge  of  the  facte,  has  di- 
rected a  separation ;  there  it  is  taken  as  decided  that  the  parish  is  incapable 
of  reaping  the  benefit  of  the  43  Eliz.,  and  the  townships  or  districts  become 
entitled  to  separate  overseers,  thus : — 

In  Rex  v.  Newell,  4  T.  R.  266,  the  parish  consisted  of  two  separate  dis- 
tricts, each  of  which  immemorially  made  a  separate  rate,  but  the  money 
when  raised  was  blended  together  m  one  joint  fund,  though  applied  in  cer- 
tain proportions,  and  the  sessions  did  not  find  it  as  a  fact  that  the  parish 
could  not  reap  the  benefit  of  the  43  Eliz. ;  it  was  held  that  the  districts  were 
not  entitled  to  maintain  their  own  poor  separately  and  distinctly,  though, 
since  the  year  1648,  they  have  constantly  had,  in  the  whole,  more  than  four 
overseers,  and  though  the  hamlet  part  has  immemorially  had  a  constable  of 
its  own.  Lord  Kenyan,  in  the  course  of  his  judgment  said, '  The  only  cir- 
cumstance that  can  bear  the  semblance  of  an  argument  against  this  decision 
is,  that  these  districts  have  had  more  than  four  overseers ;  but  that  appeared 
to  be  the  case  in  several  other  parishes,  on  an  enquiry  directed  to  be  made 
by  Lord  Mansfield,  in  Rex.  v.  Loxdaie,  (Bott,  9,  1  Burr.  445.)  So  that 
though  it  may  be  a  very  material  ingredient  in  these  cases,  it  is  not  a  decisive 
one.'  See  also  Rex  v.  Justices  of  Middlesex,  1  Bott,  39.  Rex  v.  Uttoxeter, 
Doug.  346,  Cold.  84. 

Peart  v.  Westgarth  $*  another,  3  Burr.  1610.  The  question  in  this  case 
was  by  consent  of  the  parties,  tried  upon  a  feigned  issue,  at  the  last  assizes 
at  Durham,  and  a  verdict  was  found  for  the  plaintiffs,  (with  Is.  damages, 
and  40*.  costs,)  subject  to  the  opinion  of  this  Court  upon  the  following  case  : 
—That  from  43  Eliz.  to  9  Geo.  I.,  (1723),  the  parish  of  StanJiope  had  one 
joint  appointment  of  overseers  of  the  poor  of  the  said  parish,  and  during  all 
that  time  the  poor  of  the  said  parish  were  jointly  relieved  and  maintained 
by  entire  and  general  rates  upon  the  whole  parish. 

During  the  time  above  mentioned,  there  were  four  churchwardens  and 
four  overseers  of  the  poor,  which  four  overseers  were  nominated  one  out  of 
each  of  the  four  quarters  or  districts  within  the  said  parish,  called  Forest 
quarter,  Newlandside  quarter,  Park  quarter,  and  Stanhope  quarter ;  and  in 
each  quarter  there  was  one  churchwarden  and  one  of  the  saia  overseers,  who 
collected  the  poors,  rates  in  the  quarter  or  district  wherein  they  respectively 
resided ;  but  the  money  collected  by  the  several  churchwardens  and  over- 
seers was  levied  under  one  entire  assessment,  upon  the  whole  parish,  and 
carried  to  one  general  fund,  and  was  applied  to  the  joint  relief  of  all  the  poor 
of  the  said  parish. 

The  parish  is  twenty  miles  in  length  from  east  to  west,  and  eight  miles  at 
a  medium  in  breadth.  The  Park  quarter  is  one  distinct  constablery,  the 
Forest  quarter  one,  and  the  Stanhope  quarter  one,  and  the  Newlandside 
quarter  consists  of  three  constableries,  but  these  three  constableries  compose 
and  are  considered  as  one  quarter  only. 

•*°V^  17th  July»  9  Ge0,  '•»  at  tlie  Seneral  quarter  sessions  holden  at  the 
city  of  Durham,  in  and  for  the  county  of  Durham,  it  was  ordered  «  That  the 
several  townships  or  constableries  of  Stanhope,  Fosterley,  Newlandside,  East- 
9*v  *  J?  J^Hfr,  should  separately  maintain  their  own  proper  poor."  From 
that  time  there  have  been  separate  appointments  of  overseers  of  the  poor  for 
Men  of  the  said  four  quarters  or  districts,  and  each  of  the  said  quarters  main- 
S«La-  °Wn  V°0T  f^P8"1^*'  excepting  that,  about  twelve  years  ago,  two 
townships  or  constableries  called  Bishopley  and  Fosterley  within  Newland- 
?v«r  %l  U1  separated  themselves  from  the  rest  of  that  quarter,  and  have 
tLJ £.ie#  *52  sepwate  overseers  and  maintained  their  own  poor  separately. 
nWle  *h?iUt?  W  ^L**1  c?de"  of  removal  had  from  *■»  to  tmV  been 
R  rcmovW 1729'  to  **?** 1761'  (excl^ve  of  each  of  those  years), 
E^^^?™1!??08  'rom  one  of  the  "*d  <!***<**  o'  districts  to 
SjJKrfSKr  1  hy  T  quarter  a^*stanother,  concerning  orders 
"i  jusuccs  relating  to  the  poor  of  each.    The  case  was  twice  argued. 


Sixthly— Construction  oj  13  &  14  dr.  U.  for.fr.  I 

[»H  ifamfictd  said  be  bad  no  doubt  upon  the  tint  argument.  The  policy      .Wi*l»,  Gan. 
of  this  Inn  of  13  At  14,  far.  IT.,  was  mistaken;  it  went  upon  a  wnmg  priu-     «n«ti«t,4r. 

cipie.     Tbt  divisions  ought  rather  to  he  enlarged  than  diminished.     A*  to   

the  question  itself,  consider  1st,  what  »as  done ;  •.'nelly,  upon  what  founda- 
tion.  Il  ought  to  appear  "  That  then;  ",i-  ;in  inability  in  tin;  pariih  In  bat* 
the  benefit  of  the  art  of  43  Eliz."  Now  here  no  such  inability  upuenn,  but 
quite  ibe  contrary  fur  a  great  M  ruber  of  years,  so  Ibut  there  it  no  foundation 
l"..i  ill.-  division.  The  acjuicsetncc  under  it  ™  upon  it  fu.l*c  notion,  "  That 
Bh  mmima  had  such  a  power,"  which  they  had  not.  And  there  is  no  iiiuon- 
leniertce  in  setting  right  this  wrung  usage,  which  ha*  obtained  for  forty 
years.  In  the  case  of  A'™  t Uh  fttaa,  all  the  judge  held  "That  the  founila- 
titm  ipf  -n.'li  .i  division  of  :i  parish  llin-l  he  ;m  inal'ilih  nl"  hai  in;*  tin;  benefit 
of  43  Eli**.."  Here  die  foundatiou  i*  wanting,  tiierefnrc  judgment  must  1* 
for  tbe  plaintiffs, 

WihtottJ.taJso  thought  the  birgtr'tbc  circle  the  heller  :  therefore  it  would 
Ik-  more  proper  to  enlarge  tlutii  to  lesson  the  divisions.  The  sessions  do  not 
win  to  hare  had  any  sort  of  power  to  make  euch  tin  order,  therefore  their 
order  U  a  mere  nullity,  (t  wns  not  made  upon  any  appeal ;  hut  upon  a 
motion  made  on  behalf  of  some  of  the  quarter*.  tu»l  opposed  by  another. 

The  suliM'ijiMiit  Hag!  for  forty  years  ennnot  vary  the  riotA.  For  we  eon- 
not  prttttntr  "  That  mnnia  rile  acta  tunl ;"  because  »i  iretlml  il  uu>  loondeil 
upon  this  order  of  sessions,  and  it  dots  not  appeal  ilmt  the  parish  i*  so  large 
tliat  it  cannot  have  the  benefit  of  43  Eliz.  Therefore  they  ought  to  appoint 
running  ovemeers  orcr  the  whole  parish. 

Mr.  J.  Drniton  and  Mr.  S.  Yatn  were  both  of  lliem  absent, — Per  Curiam. 
judgment  for  the  plaintiff. 

Nor  is  a  parish  entitled  to  a  separation,  merely  because  it*  dinVreut  dis- 
tricts lie  each  in  different  jurisdiction",  or  inn  comities.  See  Lnsfi.  Cob- 
kam,7  £W,2;  Rex  v.G'.W.m,  1  B.  }•  A.  Mi  ;  Reiv.Palmer,tt  AW,  lit!. 

Though  it  appears  to  be  the  policy  of  the  Inn  to  discourage  the  din-ion 
of  parishes  into  separate  district"  and  even  to  promote  their  reunion,  yet 
where  the  district  is  ex  tin-parochial,  or  being  part  of  a  parish,  it  has  main- 
tained itsownpooronadiniinci  Recount,  "  timeout  of  mind,"  or  from  ntnore 
modern  dale,  if  change  of  circumstances  required  the  separation,  it  has  a 
clear  right  to  a  distinct  set  of  overseers. 

it-x  v.  WaltaU,2  B.  <r  A.  157.  The  two  districts  of  which  a  parish  con-  Agreement  br 
sistcd,  had,  from  the  43  Eliz.  down  to  the  13  /k  14  Car.  II.,  maintained  JJ'JJ?'*"  **  'b' 
their  poor  jointly,  and,  at  the  time  of  the  passing  of  the  latter  art,  agreed  to  ^  J*t ™„p,* 
separate  in  the  maintenance  of  their  poor,  and  that  separate  overseers  should  rate,  beta  proof 
be  appointed,  upon  condition  that  the  rateable  property  in  the  parish,  wbe-  ^SJ'^qt'JJiS1 
Iher  situated  in  the  one  or  the  other  district,  should  be  rated  where  the  occu-  nut  benefit  of  is, 
resided.    In  consequence  of  that  agreement,  they  had  e  ~" 


formly  maintained  their  own  poor  separately,  and  had  had  separate  overseers, 
constables,  See.  The  Court  held,  that  this  clearly  shewed,  that  the  pariah, 
at  the  time  of  tbe  agreement,  could  not  reap  tbe  full  benefit  of  the  statute  of 


and  that  therefore  the  separation  of  the  (wo  districts  was  valid,  and 
mat  an  appointment  of  overseers  for  the  whole  parish  was  now  bad.  It  was 
held  also,  that  the  agreement  consisted  of  two  distinct  parts,  and  that  tbe 
invalidity  of  the  latter  part,  as  to  rating  property  not  situated  within  the  dis- 
trict rated,  did  not  affect  the  question  on  the  former  part. — Bautey,  }.,  ob- 
served, that  the  case  of  Rex  v.  Palmer,  8  Eott,  416,  only  decided  that  where 
a  parish  has,  with  the  consent  of  all  its  districts,  re-united  itself,  that  re-union 
is  invalid  in  law. 

Rex  v.  Sir  WalU  Harlan,  1  T.  R.  874.  Where  one  or  more,  but  not  all, 
of  eight  several  and  distinct  townships  composing  a  parish,  have  obtained  a 
separate  appointment  by  mandamvi,  or  have  been  accustomed  to  maintain 
their  poor  from  separate  funds,  under  circumstances  authorising  such  sepa- 
ration, and  the  remaining  townships  have  maintained  their  poor  jointly, 
every  one  of  them  has  a  right  to  a  separate  appointment  also,  and  the  Court  of 
King'*  Bench  will  grant  a  mandamui  for  the  purpose;  for  the  circumstances 

Crove  the  inability  of  the  parish  to  maintain  its  poor  as  a  parish  -,  that  U,  col- 
ictively  out  of  one  fund. 
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Sixthly,  Con- 
stntction,  8$c. 

69  Geo.  3,  c.  95, 
••  for  confirming' 
ancient  separa- 
tion of  towns 
corporate  from 
parishes,  in  re- 
gard to  the  main- 
tenance  of  the 
poor.'* 


Separation  of 
towns  from  pa- 
rishes, and  dis- 
tinct appoint- 
ment of  overseers 
lawful. 

43  Eliz.  c.  S. 
But  with  respect 
to  the  poor,  such 
separation  must 
not  have  com- 
menced within 
60  years. 


Of  re-uoion  of 
districts. 


Of  rating  adjoin- 
ing parishes  in 
aid,andof  uniting 
small  parishes. 


:$00r— (I-  Of  Overseers,  fyc.) 

The  principle  of  these  determinations  has  been  followed  in  the  59  Geo. 
III.  c.  95,  respecting  towns  corporate  or  franchises,  which,  after  reciting  that 
various  towns  corporate  or  franchises  situate  within  one  or  more  parish  or 
parishes,  and  not  co-extensive  with  the  said  parish  or  parishes,  have  hereto- 
fore and  for  a  long  time  past  been  separately  assessed  from  the  parish  or 
parishes  in  which  they  are  situate,  for  the  relief  of  the  poor,  and  overseers  of 
the  poor  for  such  town  or  franchise,  have  been  appointed  distinct  and  apart 
from  the  overseers  of  the  poor  appointed  for  such  parish  or  parishes.  And 
whereas  such  separate  and  distinct  assessments  and  appointments  of  over- 
seers have,  in  many  cases,  been  made  without  sufficient  authority,  and  yet, 
by  reason  of  the  long  continuance  of  the  said  separation,  the  towns  corporate 
or  franchise,  cannot  now  be  re-united  to  the  parish  or  parishes  in  which  they 
are  situate,  without  manifest  inconvenience  and  hardship :  enacts,  "  That 
from  and  after  the  passing  of  this  act,  all  such  separation  of  towns,  corporate 
or  franchise,  from  tne  parish  or  parishes  in  which  they  are  situate,  together 
with  the  separate  and  distinct  appointment  of  overseers  of  the  poor,  shall  be 
deemed  ana  taken  to  be  lawful  to  all  intents  and  purposes  whatsoever,  in  the 
same  manner  as  if  the  said  separation  or  division  had  taken  place  under  the 
authority  of  an  act  made  in  the  forty-third  year  of  the  reign  of  queen  Eliza- 
beth, intituled  An  Act  for  the  relief  of  the  poor :  provided  always  neverthe- 
less, that  nothing  in  this  act  contained  shall  render  legal,  or  confirm  any 
separation  of  a  town,  corporate  or  franchise,  from  the  parish  or  parishes  in 
which  such  town,  corporate  or  franchise,  is  situate,  in  respect  to  the  main- 
tenance of  the  poor,  or  the  appointment  of  overseers  of  the  poor,  in  any  case 
where  it  shall  appear  that  sucn  separation  has  commenced  within  sixty  years 
before  the  passing  of  this  act." 

The  re-union  by  agreement  of  districts  or  townships  to  the  collective  sys- 
tem of  43  Eliz.  is  equally  valid,  whether  the  townships  at  the  date  of  the 
statute  of  Car.  II.,  maintained  their  poor  jointly,  continued  so  united  until 
more  than  a  century  afterwards,  and  then  divided ;  or  whether  from  the  date 
of  the  statute  Car.  II.  until  their  agreement  to  re-unite,  they  have  been 
constantly  separate.  The  Court,  therefore,  will  not  disturb  by  appointment 
of  separate  overseers,  a  re-union  thus  effected,  after  a  duration  of  thirty 
years.  Nor  probably,  though  much  more  recent.  On  the  other  hand, 
though  there  should  be  affidavits  on  behalf  of  one  or  more  townships,  that 
the  parish  might  now,  by  re-union,  reap  the  benefit  of  43  Eliz.,  it  does  not 
seem  likely  that  the  Court  would  grant  a  mandamus  against  the  wish  of  any 
other  of  the  townships,  to  appoint  overseers  for  the  whole  parish  collectively. 
Rex  v.  Leiph,3  T.  K.  746  ;  1  Bott,  58. 

It  remains  to  be  observed  that  as  there  were  also  some  parishes  so  small 
as  to  be  incapable,  even  collectively,  of  raising  a  sufficient  fund,  for  the  main- 
tenance of  its  poor,  the  43  Eliz.  c.  2,  provided  by  its  3rd  section,  that  in  those 
cases  other  parishes  of  the  neighbourhood  might  be  rated  to  their  aid ;  and 
more  recent  statutes  have  provided  still  further  for  the  accommodation  of 
small  parishes,  by  authorizing  two  or  more  to  unite,  for  the  maintenance  of 
their  poor.     Vide  Stats.  9  Geo.  I.  c.  7;  22  Geo.  III.  c.  83,  &c. 


(Seventhly) — f}tnattn  on  3u*tirt*  for  not  appointing  (Bbttittx*,  &r. 

Seventhly,  Pe-        By  43  Eliz.  c.  2,  s.  10.  (a)    If  in  any  place  there  shall  be  no  such  nomi- 

nalty  on  justices,  nation  of  overseers  as  is  before  appointed,  every  justice  of  the  division  shall 

$c.  forfeit  5/.  to  the  poor  of  such  place,  to  be  levied  by  the  churchwardens  and 

overseers,  or  one  of  them,  by  distress,  by  warrant,  from  the  sessions. 

Time  of  appoint-        The  time  of  such  appointment  according  to  the  above  statute  is,  in  Easter 

ment.  week,  or  within  one  month  after  Easter;  but  by  the  54  Geo.  III.  c.  91,  the 


(«)  See  the  statute,  1  Chitty's  Col.  Stat.  773. 


Seventhly— Penalty  on  Justices,  (Je. 
appointment  is  lo  be  made  on  the  23ih  day  at  M,,r,h.  or  within  fourteen  .lays 
next  after.     As  the  penalty  is  reijutn.il  to  bo  levied  by  the  ehurr/,soord.t,s   > 
*nd  ormeers,  or  our  of  ihem,  it  is  dear  Hut  the  dmin  HI  relate  to  the 
neglect  tn  make  the  appointment  at  all,  hut  to  the  omission  to  appoint  at  the 
time  required. 

The  forfeiture  being  imposed  upon  emu  Juslkt  of  the  Division,  proccedi 
(it  is  Mid)  upon  the  supination  ol  the  j  unices  licino  nbliirrd  In  divide;  (m 
•n/r,  17;)  for  in  that  case  the  appointment  was  t»  he  hv  the  justice?  in  or  near 
the  division,  and  not  otherwise  ;  hut  now  the  Justin-  in  large  are  all  eijually 
concerned :  ;<ud  therefore  it  se  emelli,  lh;il  ibis  pen.ilti  eaimot  now  I.L.  I,.,  j,  ,'| 
on  juiy  particular  justice.  The  mure  reasonable  eon -true  lion  is.  that  all  arc 
liable'  The  language  of  the  4:.t  Kli/..  e.  '.',  is  plainly  to  this  efi'en  -  .«  JLj-  v 
Aiin,  Catit.  305 ;  Hex  v.  Skinn,  and  Her  \:  haker,  1  ftn,,  47« ;  8m  . 
r.   Grate,   Cwnb.   2SI) ;  Hex  v.   Wooditertim,    1  Bolt,  4ft3  ;    St.  John  v 

St,  joh«.  Hob.  re. 
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(EitfAtkly)—ffiaVt  anil  jForm£  of  appointment, 

In  considering  the  mode  of  appoiijlini:,  and  the  form  and  execution  of  the        Kighihlv. 
instrument  by  which  such  ajipoiu  Intent  is  niilhciiliealcii,  it  mav  lie  observed     W,.,/,  U„,|  f',i„„, 
that  the  thurrliu-iirdritt  require  m>  sjnvilie  uppdriliiirul   hy   the  justices   in    of  appointment. 

order  to  give  ihem  the  authority  of  overseers;  for  they  become  so  by  |3 

Elit,  in  rirfan  of  thrir  riffiet  if  churchu-urden.  But  the  other  oveiswr* 
become  so.  hi  specific  appointment  of  the  justices  ;  and  no  usage,  however 
ancient,  will  entitle  the  parishioners  to  elect  ihem.  Ilex  \ .  Fov.nt,  3  T.  ft, 
I3»;    1  .ft.fi,  17;   1  AW.  P.  L.  54. 

With  a  «iew  to  the  selection  of  projicr  persons  for  the  office,  two  justices 
ought  to  issue  S  precept  to  the  high  constable,  directing  him  to  rei|tiire  the 
petty  constables  to  enjoin  all  the  overseers  within  their  respective  eou«tAlile- 
wieks  to  deliver  in  a  list  <■(' ijiiali  lied  liiliithilauls  within  a  certain  lime.  The 
precept  may  be  as  follows: 


Warrant  for  Reluming  lists  of  Overseers. 
flr/j'««lTo  *'  B-  hieh  cotntable  of  the  hundred  of 

to  wii.  J    counly- 

Wt,  two  of  hit  ifajeity's  justices  ef  tht  peace  for  the  said  county  of 
whereof  is  of  the  quorum] ,  do  hereby  r<oiiir<  yauforihmth,  upon  your 
to  inue  your  icarratiti  la  all  the  petty  constables  within  your  saidhuniiri 
or  lii  the  effect,  according  at  upon  (his  our  warrant  II  indorsed.  Gi 
hands  and  seals,  the  das,  of  in  the  year  of  our  Lord 


withiu  the  laid    warrant  lo 


The  Form  of  the  High  Constable's  Warrant  to  the  Petty  Constable. 


Bu  mine  of  a  precept  from  two  of  hit  Majesty's  justices  of  the  peace  in  and  for 
I  he  laid  county  of  Middlesex  [one  whereof  is  of  the  quorum],  to  me  directed,  unit 
art  hereby  required  immediately,  upon  light  hereof,  to  give  notice  to  all  and  every 
the  oreneers  of  the  poor  within  uou.r  conttnbleo.ich,  that  they  make  out  a  list  iaieriting 
of  a  competent  number  of  substantial  householders  within  their  respective  diilricti, 
and  deticer  in  tht  tame  to  the  laid  justices,  and  other*  hit  laid  Majesty's  justices  of 
the  peace  for  the  said  county,  at  a  special  sessions  to  be  holdeii  at  in 

in  the  said  county,  oa  the  day  of  at  the  hour  of 

in  the  forenoon  of  the  same  day ;  to  the  end  that  out  of  the  said  list  the  mid  justices 
may  appoint  other  overseen  of  the  poor  for  the  year  then  nest  ensuing.     And  yon  ore 


A 
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Eighthly,  hereby  also  required  to  give  notice  to  all  justices  of  the  peace  for  the  Mid  county, 
Mode  and  forms  residing  in  your  constable  wick,  of  the  time  mmd  place  appointed  for  holding  the  t*M 
of  appointment,  special  sessions.  And  he  you  then  there,  to  certify  what  you  shall  hate  done  in  the 
premises.    Herein  fail  you  not.     Given  under  my  hand  the         day  of  in  the 

year  of  our  Lord 

J.  L.  High  Constable. 

When  the  justices  have  made  their  selection,  the  appointment  must  be  in 
writing  under  their  seals,  which  writing  may  be  in  the  following  form : — 
Rex  v.  Arnold,  1  Sir.  101 ;  1  BoU,  16. 


Form  of  appoint* 
ment  of  over- 


seers. 


Defects  in  form 
in  appointment 
do  not  vitiate 
distress. 

Parts  of  appoint^ 
ment  considered. 

County. 


Number  of  Jus- 
tices. 


Must  shew  they 
are  justices. 


Of  the  peace. 


Of  quorum. 


Form  of  an  Appointment  of  Overseers  (a). 

Middlesex  )  We,  two  of  his  Majesty*  s  justices  of  the  peace  in  and  for  the  mid  county 
to  wit.  )  of  Middlesex,  one  of  whom  is  of  the  quorum,  do  hereby  nominate  and 
appoint  E.  F.  and  G.  H.,  being  substantial  householders  of  and  in  the  parish  of  (or 
township)  of  £.  in  the  said  county,  [or,  if  any  of  them  be  appointed  under  the 
statute  59  Geo.  III.  c.  12,  s.  6  and  35,  ante,  22,  then  say  E.  F.,  G.  H.,  being 
substantial  householders  of  and  in  the  parish  of  (or  township)  of E.  in  the  said  county, 
and  I.  K.,  a  householder  resident  in  the  parish  of  F.,  in  the  same  county,  for  in  the 
county  of  )  who  has  consented  to  this  appointment,]  to  be  overseers  of  the  poor  of 
the  said  parish,  (or  township  rfE.)  together  with  the  churchwardens  thereof /for  the 
present  year,  according  to  the  directions  of  the  statute,  (if  a  township,  the  statutes,) 
in  that  case  made  and  provided.  Given  under  our  hands  and  seals,  this  day  of 
in  the  year  of  our  Lord 

A.  B.  (L.  5.) 
C.  D.  (L.  S.) 

To  avoid  mere  technical  objections,  it  is  enacted  by  the  17  Geo.  II.  c.  38, 
s.  8,  that  the  distress  for  the  poor  rate  shall  not  be  deemed  unlawful,  for  any 
defect  or  want  of  form,  in  the  warrant  for  the  appointment  of  overseers. 

The  name  of  the  county  or  other  smaller  jurisdiction  for  which  the  justices 
act,  should  be  set  forth  in  some  part  of  the  order,  that  the  parish  or  township 
for  which  the  appointment  is  made,  may  appear  to  be  within  their  jurisdic- 
tion ;  for  those  who  act  under  a  jurisdiction  given  by  act  of  parliament  must 
shew  that  jurisdiction ;  since,  in  a  matter  of  jurisdiction,  the  Court  will  in- 
tend nothing.  Rex  v.  Holbeck  in  Leeds,  Burr.  Sett.  C.  198^,  Rex  v.  Step- 
ney, Burr.  Sett.  C.  23 ;  Rex  v.  Chilvers  Coton,  8  T.  R.  178 ;  Rex  v.  Houlditch, 
ante,  13. 

The  act  requires  that  the  appointment  shall  be  by  two  justices  at  least : 
the  number,  therefore,  must  be  shewn,  that  the  appointment  may  appear  to 
have  been  made  by  a  competent  authority :  however,  if  there  be  more  than 
one  signature,  the  omission  of  the  number  in  the  body  of  the  order  would 
not  vitiate  an  appointment  thus  primd  facie  made  by  more  than  one  justice. 

But  it  would  be  insufficient  for  them  to  say,  We  do  lxereby nominate,  with- 
out describing  themselves  as  justices ;  for  then  there  would  be  no  jurisdiction 
apparent.  And  this  defect  will  not  be  cured  even  after  confirmation  of  the 
original  instrument  on  appeal,  by  calling  them  justices  in  the  order  of  ses- 
sions :  as  they  might  have  been  justices  at  the  time  of  making  the  order  of 
sessions,  and  vet  not  at  the  time  of  making  the  original  instrument  Walton 
v.  Chesterfield,  5  Mod.  322  ;  Rex  v.  Woodford,  1  Bott,  367. 

It  seems  also  insufficient  to  say  merely  justices  of  the  county,  without  stat- 
ing them  to  be  of  the  peace,  though  the  words  "  of  our  lord  the  king1'  may 
be  omitted  without  prejudice.  Haw.  P.  C,  B.  2,  c.  8,  s.  32 ;  title,  Justices 
of  the  Peace,  Vol.  III.  And  where  the  appointment  is  by  magistrates  acting 
for  a  limited  jurisdiction,  the  justices  should  shew  precisely  on  the  face  of 
the  order  to  what  liberty  they  belong.  Rex  v.  Dobbyn,  2  Salk.  474.  But 
they  need  not  describe  themselves  as  dwelling  in  or  near  the  parish  or  divi- 
sion. Rex  v.  Sparrow,  2  Sess.  Ca.  140;  Rex  v.  Loxdale,  1  Bott,  21.  Nor 
is  it  now  strictly  necessary  that  it  should  be  stated  that  one  of  them  is  of 


(a)  See  form  of  appointment  of  an  assistant  overseer,  post,  46,  title  II.  of  theiptrrAT 

State,  sect.  2,  and  post,  9ppen&ir  at  farm*.  <*  >< 


«.-. 


.»•  .■■' 
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Justices  must 
meet  and  concur. 


Eighthly,  has  gone  by ;  for  the  year  here  means  the  overseers'  year.  Rex  t.  Sparrow, 
Mode  and  forms  i  Bott,  25 ;  Rex  v.  Helling,  3  Burr.  1905.  The  following  f6rms  have  also, 
of  appointment.    on  foe  same  construction,  been  sustained  by  the  court :  "  for  this  present  year, 

1766."  Rex  v.  Helling,  ibid.  "  For  one  whole  year."  Rex  v.  Great  Mar- 
low,  Fol.  5 ;  Rex  v.  Jones,  1  Bolt,  27.  "  For  one  year  next  ensuing."  Rex 
v.  Burder,  4  T.  R.  778.  "  For  one  year  next  ensuing  the  date  hereof." 
iter  v.  Stubbs,  2T.R.  395. 

It  has  been  considered  requisite,  that  the  signing  and  sealing  of  the  jus- 
tices should  be  in  each  other's  presence ;  for  the  function  is  not  merely  mi- 
nisterial, like  the  allowance  of  a  rate,  but  judicial ;  and  the  magistrates 
ought  therefore  to  confer,  and  the  result  of  their  conference  should  be  the 
ground  of  their  determination  according  to  the  general  rule,  that  where  a 
statute  requires  the  concurrence  of  two  magistrates,  they  should  both  act 
together.  Rex  v.  Arnold,  1  Str.  101  ;  Rex  v.  Great  Marlow,  2  East,  244. 
But  from  the  analogy  of  a  more  recent  case,  upon  a  warrant  signed  by  com- 
missioners of  bankrupts,  it  may  be  inferred  that  the  rule  is  satisfied  if  the 
magistrates  have  in  fact  duly  conferred  together  and  agreed  what  shall  be 
done,  leaving  the  acts  of  signing  and  sealing,  to  be  performed  by  them 
asunder  at  a  subsequent  time.    Battye  v.  Gretiey  and  others,  8  East,  327. 


Ninthly,  Ap- 
pointment, fyc, 

17  Geo.S,  c.  38. 
On  an  overseer's 
dying:,  &c  two 
justices  to  choose 
another. 

Overseer  remov- 
ing, shall  deliver 
his  accounts  to 
the  church- 
wardens, &c. 

Executors  of 
overseers  to 
account  in  40 
days. 


Supplementary 
appointment. 


Continuance  in 
office. 


(Ninthly) — Appointment  of  irttf)  ©benfttr  in  cale  of  Stati),  £U* 
tnoftal,  or  fmfolftencg,  an*  of  t!)t  duration  of  ©fceraeertf'  <8Htice. 

The  17  Geo.  If.  c.  38,  s.  3,  enacts,  "  That  if  any  such  overseer  shall  die, 
or  remove  from  the  place  for  which  he  was  appointed,  or  become  insolvent, 
before  the  expiration  of  his  office,  on  oath  thereof  made,  it  shall  be  lawful 
for  two  justices  of  the  peace  to  appoint  another  overseer  in  his  stead,  who 
shall  continue  in  office  until  new  overseers  are  appointed ;  and  if  any  over- 
seer shall  remove  as  aforesaid,  he  shall  before  such  removal  deliver  over  to 
some  churchwarden,  or  other  overseer  of  the  same  place,  his  accounts  verified 
as  aforesaid,  with  all  rates,  assessments,  books,  papers,  sums  of  money,  and 
other  things  concerning  his  office,  under  the  like  penalties  as  are  inflicted  by 
this  act  on  an  overseer  refusing  to  do  the  same  after  the  expiration  of  his 
office;  and  if  any  overseer  shall  die  as  aforesaid,  his  executors  or  adminis- 
trators shall,  within  forty  days  after  his  decease,  deliver  over  all  things  con- 
cerning his  office  to  some  churchwarden,  or  other  overseer  of  the  same  place ; 
and  shall  pay  out  of  the  assets  left  by  such  overseer,  all  sums  of  money  re- 
maining due,  which  he  received  by  virtue  of  his  said  office,  before  any  of  his 
other  debts  are  paid  and  satisfied." 

If  the  whole  number  has  not  been  appointed  by  the  first  instrument,  the 
justices  may,  it  seems,  add  the  rest  by  one  or  more  supplementary  appoint- 
ments.    Rex  v.  Besland,  1  Bolt,  21 ;  Rex  v.  Morris,  4  T.  R.  550. 

Overseers  who  continue  solvent  and  resident,  remain  in  office  until  the 
arrival  of  the  period  limited  for  the  appointment  of  their  successors.  Rex 
r.  Sparrow,  1  Bott,  25 ;  1  Nol.  P.  L.  53.  But  not  longer,  even  though  no 
successors  be  appointed ;  nor,  as  it  seems,  does  the  authority  even  of  the 
churchwardens,  as  overseers,  continue  beyond  the  expiration  of  the  overseers' 
term,  though  u  liable  to  be  revived  by  the  appointment  of  new  overseers,  if 
the  churchwardens  continue  in  office  beyond  the  overseers'  regular  year." 
Vide  1  Nol.  P.  L.  p.  59. 


( Tenihly) — jKean*  to  obtain  an*  to  enforce  or  abort*  an  Appoint* 

nunt,  an*  of  Spptaltf. 

Tenthly,  Mode        As  overseers  are  not  to  continue  in  office  beyond  the  period  when  their 
oj  obtaining,  for,  successors  ought  to  be  elected,  it  is  important  that  no  delay  should  take  place 

Mandamus  to        *n  ina^mK  ^e  ncw  appointments. 

appoint.  Accordingly  if  the  magistrates  will  not  make  an  appointment  within  the 
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proper  time,  n  iinindamtii  mar  Ik'  obtained  fron i  the  cotirl  of  /Tint's  Bench  7>n<h(y,  Mai« 
to  compel  them.  1  AW.  i".  £.  44,  an fe,  p.  It),  17.  Swain 41  Eli*,  t.  3,  -J "b—iniog, Ste. 
a,  10,  ante,  p.  21 .  

If  however  the  justices  have  made  n  valid  appointment,  and  the  partic*   ludieimeni  (<« 
refuse  lo  lake  tlie  office  upon  them,  il  may  be  enforced  against  such  newly   •* **••"•" 
made  overseers  themselves,  by  indieimrni  (n).  Hut  uol  as  1ms  beeu  snpporwd, 
by  an  attempt  to  obtain  a  em  din  nation  Imni  tin-  court  of  A'w;A  /faint  (i). 

When  Che  object  is  In  amid  die  appointment,  il  rum  1h'  e  Heeled  imiirrcily   Ke»u*jn# 
by  defending  an  iudictmcut  for  refusal  to  Ukc  ihc  office,  nr  by  (iriunHug  an   ' 
action  of  tiespsiv  or  replevin,  lnr  Liking  n  di>iri-vi  under  ;i  mil-  made  by  such 
supposed  illegal  officers.     Tbe  appointment  may  be  direclly  impeached  lijr 


Ei 


either  by  the  oiersccr*  themselves,  or  by  aiiv  of  the  parishiu 


,  Cn>.  Cm  02 ;  1  Boll,  32 ;  Lane  v.  Cohham,  7  AW,  I  ; 
1  Unit,  705.  Rudd  v.  Fuller,  4  Mad.  157 ;  1  Boll,  34  ;  Tracy  ¥.  Za/fcot, 
3  .Sa«.  532. 

An  appeal  lict  avaiiut  the  appointment  itulf,  under  43   Eliz.  c.  2,  «.  «,    tw  wi*»l  «■!" 
which  provides,  that  if  uuy  person  shall  mid  hmi^if  uR|rriev«l  by  isiij  iwt   W"""""- 
■li'iji   Ipy  tlie  Slid  ju-tiees.   lie   inn)    appeal   In  llu-  );i'iien(l  quarter  •.i-.-ioii-, 
whose  order  therein  sball  bind  all  parlies.     Sec  also  17  Geo.  II.  e.  3«,  s.4  ; 
Her  t.  Great  Marltne,  2  East,  2  It  ;    1  AW.  P.  L.  &IJ. 

The  appeal  according  to  the  17  Geo.  II.  c.  38,  s.  4,  must  be  lo  tlie  next   VYtut  i> *at 
session*,  and  this  ail  allow-  c<«ls  to  the  -.ucc. 'ssl'ul  party.      And  it  bus  bocu    ""••<"•■• 
supposed,  that  the  only  disadvantage  of  not  appealing  to  the  next  sessions, 
:■    i-  directed  by  t!ii'--  '  ( ■  1  r.  1 1 1  >■ ,  is  the  «;ivi|  i>(  the  en-l-  wliiuli  lb  is  billet  statute 
allows  leaving  tbe  paiiy  nl  liberty  lo  uppeui  M  any  time  us  before  under  tlie 


nt-.  >  of  that  office.     Hut  The  I U lulu y 

.  of  the   inhabitants  within  lbs  diatiiet  lo 

the  session*  hive  Allowed  htn  rifuw.  or  pay  isles  for  ibi.  purpose  being  at  length 

UVcuunof  Ji'tne's  BfncMiarcpronounewi  disputed,  die  m shimmies  appointed  over- 

bis  appointment  void  ;  but  iu  invalidity  uteri,  and  a  motion  m  now  made  in 

wiui  a  Lrood  answer  In  an  indie tmcat,  full  Court  for  ■  certiorari  to  bring  up 

and  may  be  taken  advantage  of  by  de-  such   appointment,  for   the  puipose    of 

t.  Pardu,  1  Bolt.  339 ;   f(«x  v.  Border,  whether,"  under  all  the    circumstances, 

4  T.  R.  773 ;    1    floir,  30.     It  would  overseers  could  be  legally  appointed  for 

probably  be  necessary  on  such  in  indict-  the  district. 

ateat  to  prove  that  he  had  received  notice         lo  support  of  the  application  it  was 

of  his  appointment;  for  such  notice  ii  stated  that  both partier  ~ 


d  ready  lo  abide  by,  the  judgment  of 

a  justices  in  penalties  under  tbe  Court;  and  a  note  in4  Burn's  Jattite, 

43  Elix.  lor  neglect  of  his  office,  where  26,  was  relied  upon,  which  says,  "  Tbe 

notice  seems  the  less  important,  inas-  law  baa  likewise  permitted  a  confirmation 

much  as  snea  a  conviction  must  allege  of  the  appointment  by  die  Court  of  King's 

tbe  defendant  to  have  accepted  tbe  office,  Beach,  on  a  motion  to  that  effect,  when 

which  implies  thai  be  must  have  had  it  is  brought  up  by  certiorari:"  and  fiti 

nonce.     Ra  v.  Harmon.  1  Bon,  335.  r.  Standard  Hilt,  4  M .  if  S.  383.  was 

(f>)    The  doctrine  laid  down  in  the  also  referred  to. 

teat,  and  for  waicb   iter  <r.  Haulditeft,  The  Court,  however,  said  they  were 

I  Boer.  68,  is  cited  in  the  note  hereafter  not  aware  of  any  instance  in  which  such 

mentioned,  has  been  recently  impugned  an  applicatioo  had  been  granted  with  a 

by  the  Court  of  King's  Btiuk,  upon  a  view  to  confirm  the  appointment,  though 

motion   made  under  the  following  cir-  there  were  many  eases  in  which  an  ap- 

camatances: —  pointment  of  overseers  had  been  moved 

The  district  of  Bemagh  FVn>  "  ealra-  into  this  Court  for  the  purpose  of  qaatk- 

parochiaL      It  contains  a  considerable  ing  it,  as  was  dona  in  iter  v.  Stamford 

population;  and  it  bad  been  for  some  Hill,  to  which  reference  had  been  made; 

e  for  the  inhabitants  to  the  rule  was  therefore  refused.     Rti  t. 

r r_or  requiriog  relief,  who  Justiwi  of  the  Lihrrty  of  Prterbnroiigk, 

were  resident  among  them,  by  rates.  Sic.  TVin.  K.  B.  1830 ;  Steer's  Par.  L.  623. 
Overseen  bad  been  in  several  instances 
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le  practice  fi 

t  the  poor  ■ 
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Tenthly,  Mode 
&f  obtaining,  fyc. 


Appointments  by 
iwrsong  acting  as 
justices,  but  not 
being  such,  a 
nullity  :  but 
their  jurisdiction 
may  be  admitted. 


Of  appeal  against 
order  of  removal. 


Case  for  opinion 
of  K.  B. 


Certiorari. 


An  appointment 
of  overseer  re- 
moved into  the 
court  of  B.  R.  by 
certiorari. 
Question,  whe- 
ther a  township 
orvill,  without 
appealing  to  the 
quarter  sessions. 

Mandamus  to 
appoint. 
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statute  of  Elizabeth.  But  it  has  been  decided,  that  this  provision  of  Eliza- 
beth was  repealed  by  the  17  Geo.  II.  c.  38,  and  that  the  appeal  must  in  all 
cases  be  to  the  next  quarter  sessions  after  the  party  is  aggrieved.  Rex  v. 
Coode  and  others,  1  Bott,  281 ;  Rex  v.  Michlefield,  1  Bott,  284. 

By  the  words  *'  the  next  sessions,"  the  next  "possible  sessions"  are  intended. 
See  Rex  v.  Justices  of  Sussex,  15  East,  207;  Rex  v.  Justices  of  Essex, 
IB.  fr  A.  210.  It  is  advisable  for  the  appellant  to  serve  each  of  the 
justices  who  have  made  the  appointment,  and  each  of  the  other  parish 
officers  with  whom  he  is  nominated  to  act,  with  a  copy  of  the  notice  of 
appeal,  containing  the  grounds  of  his  appealing,  which  must  be  done  on  or 
before  the  last  day  allowed  for  notices  of  appeal,  by  the  practice  of  the 
sessions  for  the  county,  where  the  case  is  to  be  heard.  If  the  appointment 
Was  made  by  persons  who  were  not  justices,  no  appeal  is  necessary,  for  that 
is  a  nullity ;  but  if  the  party  do  appeal  in  such  case,  and  call  the  persons  in 
question  in  his  notice,  by  the  title  of  justices,  he  concludes  himself,  and  can- 
not be  heard  to  urge  that  they  are  not  so ;  though  an  appointment  by  persons 
not  justices  is  void  ipso  facto,  without  appeal,  yet,  where  the  defect  of  juris- 
diction is  merely  that  neither  of  the  justices  is  of  the  quorum,  the  proper 
way  to  obtain  the  avoidance  of  the  appointment  is  by  appealing.  Hex  v. 
Flxsher,  and  Rex  v.  Towill,  Cald.  135  ;  1  Bott,  69 ;  Albrighton  v.  Skipton, 
1  Str.  300. 

Besides  putting  the  appointment  directly  in  issue  as  above  stated,  it 
may  be  questioned  collaterally  in  an  appeal  against  an  order  of  removal  made 
to  an  extra-parochial  place  having  no  officers,  or  to  a  township  or  other  minor 
district,  when  it  ought  to  have  been  made  to  the  parish  at  large ;  or,  pro- 
bably, to  a  parish  at  large  when  it  ought  to  have  been  to  one  of  the  town- 
ships in  that  parish.  Rex  v.  Denham,  Burr.  S.  C.  35 ;  Dotting  v.  Stokclane, 
Fort.  219;  1  Bolt,  35',  Rex  v.  Tamworth,  Cald.  28;  1  Bott,  45;  Rex  \. 
Suxilcliffe,  Cold.  248 ;  2  Bott,  690.  Another  mode,  the  converse  of  the 
last,  is  an  appeal  against  an  order  of  removal  made  from  a  wrong  district 
Forest  of  Dean  v.  Parish  of  Linton,  2  Salk.  487. 

Upon  hearing  any  such  appeal  upon  this  subject,  the  sessions  may,  if  they 
have  any  doubt,  reserve  a  case  for  the  opinion  of  the  court  of  K.  B. 
Besides  which,  a  party  having  a  right  of  appeal,  may  either,  without  exer- 
cising that  right,  or  after  having  exercised  it  unsuccessfully,  remove  the 
appointment  into  the  court  of  K.  B.  by  certiorari,  and  there  apply  to  have 
it  quashed,  at  any  time  before  the  expiration  of  the  year  for  which  it  was 
made;  but,  it  seems,  not  afterwards.  Upon  which  the  Court  will  go  into 
the  consideration,  not  only  of  primd  facie  defects,  but  of  extrinsic  objections 
appearing  by  affidavit.  Rex  v.  Great  Marlow,  2  East,  244.  See  Rex  v. 
Butler,  1  Bla.  Rep.  649. 

Rex  v.  Standard  Hill,  4  Maule  $  Selu:  378.  An  appointment  by  two 
justices  of  overseers  of  the  poor,  may  be  removed  into  the  court  of  K.  B.  by 
certiorari,  without  appealing  against  it  to  the  quarter  sessions ;  and  the  Court 
will  go  into  the  question  upon  affidavit,  whether  the  place  for  which  the 
appointment  is  made,  be  a  township  or  vill,  and  if  it  appear  by  the  affidavits 
that  it  is  not,  and  be  not  stated  to  be  such,  or  that  it  is  reputed  to  be  such, 
the  Court  will  quash  the  appointment. 

It  will  also  happen  in  some  cases,  that  a  motion  for  a  mandamus,  to  be 
directed  to  two  justices  of  the  neighbourhood,  commanding  them  to  appoint 
overseers  for  the  proper  district,  will  be  the  proper  method  of  disputing  the 
propriety  of  an  appointment.  See  ante,  p.  16, 17.  But  according  to  Mr. 
rfolan,  [1  Nol.  P.  L.  37,  note  (4),]  it  is  not  applicable  to  improper  appoint- 
ments for  extra-parochial  places.  Rex  v.  Rufford,  8  Mod.  39;  Rex  v. 
Wedlock,  1  Bott,  38;  Rex  v.  Sir  Watts  Horton,  1  T.  R.  374  ;  1  Bott,  54  ; 
Rex  v.  Justices  of  Bedfordshire,  Cald.  167 ;  Rex  v.  Justices  of  Peterborough, 
Cald.  238  ;  1  Bott,  50. 
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Eleventhly, 

Of  the  powers, 

duties,  6cc, 

Who  shall  be 
taxed  towards 
the  relief  oT  the 
poor. 

A  convenient 
stock  shall  be 
provided  to  set 
the  poor  on  work. 


4fBllx.  cl. 
twt  overseers 
■hall  meet  once 
every  month. 


Duty  of  overseers 
to  endeavour  to 
find  work  for  the 
poor,  and  can 
only  relieve  in 
money  when 
work  not  to  be 
obtained. 


Overseers 
cannot,  in 
general,  borrow 
money. 
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Uie  greater  part  of  them,  be  thought  able  to  keep  and  maintain  their  chil- 
dren :  and  also  for  setting  to  work  all  such  persons,  married  or  unmarried, 
having  no  means  to  maintain  them,  and  use  no  ordinary  and  daily  trade  of 
life  to  get  their  living  by :  and  also  to  raise,  weekly  or  otherwise,  (by  taxa- 
tion of  every  inhabitant,  parson,  vicar,  and  other,  and  of  every  occupier  of 
lands,  houses,  tithes  impropriate,  propriations  of  tithes,  coal-mines,  or  sale- 
able underwoods  in  the  said  parish,  in  such  competent  sum  and  sums  of 
money  as  they  shall  think  fit)  a  convenient  stock  of  flax,  hemp,  wool,  thread, 
iron,  and  other  necessary  ware  and  stuff,  to  set  the  poor  on  work :  and  also 
competent  sums  of  money  for  and  towards  the  necessary  relief  of  the  lame, 
impotent,  old,  blind,  and  such  other  among  them,  being  poor,  and  not  able 
to  work,  and  also  for  the  putting  out  of  such  children  to  be  apprentices,  to 
be  gathered  out  of  the  same  parish,  according  to  the  ability  of  the  same  pa- 
rish, and  to  do  and  execute  all  other  things,  as  well  for  the  disposing  of  the 
said  stock,  as  otherwise  concerning  the  premises  as  to  them  shall  seem  con- 
venient : 

"II.  Which  said  churchwardens  and  overseers  so  to  be  nominated,  or  such 
of  them  as  shall  not  be  let  by  sickness  or  other  just  excuse,  to  be  allowed  by 
two  such  justices  of  peace  or  more  as  is  aforesaid,  shall  meet  together  at  the 
least  once  every  month  in  the  church  of  the  said  parish,  upon  the  Sunday,  in  the 
afternoon,  after  divine  service,  there  to  consider  of  some  good  course  to  be 
taken,  and  of  some  meet  order  to  be  set  down  in  the  premises ;  and  shall, 
within  four  days  after  the  end  of  their  year,  and  after  other  overseers  nomi- 
nated as  aforesaid,  make  and  yield  up  to  such  two  justices  of  peace,  as  is 
aforesaid,  a  true  and  perfect  account  of  all  sums  of  money  by  them  received, 
or  rated  and  sessed,  and  not  received,  and  also  of  such  stock  as  shall  be  in 
their  hands,  or  in  the  hands  of  any  of  the  poor  to  work,  and  of  all  other 
things  concerning  their  said  office,  and  such  sum  or  sums  of  money  as  shall 
be  in  their  hands,  shall  pay  and  deliver  over  to  the  churchwarden  and  over- 
seers, newly  nominated  and  appointed  as  aforesaid ;  upon  pain  that  every 
one  of  them  absenting  themselves  without  lawful  cause  as  aforesaid,  from 
such  monthly  meeting  for  the  purpose  aforesaid,  or  being  negligent  in  their 
office,  or  in  the  execution  of  the  orders  aforesaid,  being  made  by  and  with 
the  assent  of  the  said  justices  of  peace,  or  any  two  of  them  before-mentioned, 
to  forfeit  for  every  such  default  of  absence  or  negligence,  twenty  shillings.1' 
It  has  been  held  that  overseers  are  bound  to  endeavour  to  find  work, 
either  in  or  out  of  their  own  parishes,  for  able-bodied  poor  persons,  who  are 
unable  to  obtain  employment  themselves :  and  it  seems,  that  it  is  only  in  the 
event  of  overseers  not  being  able  to  procure  such  employment,  that  they 
have  authority  to  give  pecuniary  reliel.    Rex  v.  Collet,  2  B.  jr  C.  324. 

It  is  a  general  principle,  that  the  public  are  not  bound  to  find  food  for 
those  who  are  able,  but  unwilling  to  work ;  and  persons  who  are  unable,  as 
paupers,  or  not  at  liberty,  as  prisoners,  to  find  work  for  themselves,  must  ac- 
cept that  which  is  provided  for  them,  while  subsisting  upon  the  public 
See  Rex.  v.  Justices  of  N.  R.  Yorkshire,  2  B.  $•  C.  286 ;  3  D.  $•  id.  510; 
2  D.  $•  Ryl.  Mag.  Ca.  155,  S.  C. 

The  borrowing  of  money  is  no  part  of  the  duty,  nor  is  it  within  the  autho- 
rity of  an  overseer.  Money  v.  Knouies,  3  Stark.  Rep.  65.  Therefore  in  an 
action  against  a  surety  on  a  bond,  conditioned  for  the  overseer's  faithfully 
accounting  for  all  sums  which  should  arise,  or  come  into  his  hands  by  virtue 
of  his  office  of  overseer,  the  surety  is  not  liable  for  a  sum  lent  to  the  over- 
seer, and  applied  by  him  to  parochial  purposes.  If,  indeed,  the  money  had 
been  borrowed  by  tnc  direction  of  the  parishioners,  there  might  be  ground 
for  saying  that  it  came  into  his  hands  in  his  character  of  overseer;  but 
where  that  does  not  appear  to  have  been  the  case,  it  must  be  considered  as  a 
loan  to  him  individually  and  not  in  his  character  of  overseer ;  and  if  it 
was  not  money  received  by  him  by  virtue  of  his  office,  it  is  not  within  the 
condition  of  the  bond,  and  the  surety  is  consequently  not  liable  under  such 
circumstances.     Leigh  v.  Taylor,  7  B.  $•  C.  491. 

If,  pending  a  reference  of  a  dispute  respecting  a  rate,  the  overseer  borrows 
money  for  the  relief  of  the  poor,  on  his  own  notes,  and  makes  no  rate  to  re- 
imburse the  money,  the  lender  may  by  action  for  money  had  and  received 
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recover  it  from  him.    How  T.  Kerch,  I  Belt,  381.     And  if*  MMtk       Klnrnthia 
mndf by  a  party,  at  the  sole  request  of  one  overseer  of  a  parish,  and  without     O/'ifapmw 
the  kno»'U-i]f,t'  of  the  ulbcrs,  iuii!  m>  demand  is  nnuki  upon  them  till  after       d«titi.  A. 

the;  arc  out  of  office,  it  is  a  question  for  the  jury  I      ij  .     In  ill   i.  iillllcftlM  

special  AsaMMNj  the  party  ought  DM  to  be  coils idcrrrl  as  having  relied 
on  the  sole  rcpfinibilitv  ot  that  overseer,  at  whose  request  the  payment  was 
nude.     Malltin  v.  Viekmlaf,  3 B.  *  A.  89. 

A  deputy  overseer,  ot  even  a  men;  stranger,  directing  a  surgeon  to  attend   l-i<iimt>  (<* 
a  pauper,  is  liable  to  pay  the  surgeon's  hill.     But  it  is  doubtful  whether  an   l*"""*'  *c- 
overseer  is  lialile  to  pay  such  surgeon  who  attends  n  pauper,  without  a  re- 
tainer .-  and  it  seems  to  be  clear,  that  n,  deputy, overseer  is  not.      H'Htting  v. 
Watlrrt,  1  C.  d>  P.  133.     Sec  pott,  as  to  nwuat  poor. 

A  pauper  having:  met  with  an  accident  in  the  parish  of  IV. — where  he  was 
casual  poor,  the  parish  surgeon  attended  liim  -,  and,  in  llie  progress  of  the 
core,  one  of  the  overseers  of  the  parish,  to  which  the  pauper  belonged,  called 
upon  the  surge. in  ;m<l  desired  liiiii  "to  late  care  <<!  the  pauper,  and  do  what 
he  could  for  him ;"  and  added,  "  that  he  would  see  him  paid ;"  and  on  a 
sabscraent  application  by  the  parish  officer*  of  IV,  after  the  pauper  wtta  re- 
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overt  In  his  own  parish,  the  overseer  said,  "If  it  wis  right  that  they  should 
ly  the  surgeon's  hill,  they  would,"  Held  in  ho  action  against  the  overseer 
-  the  surgeon  for  the  amount  of  his  hill,  that  tliere  «u  no  legal  obligation 


a  the  part  of  the  former  to  pay  under  the  oireuiui-tanees  staled. 
Toinpkiiu,\I}.frR.H}. 

3.  Pririlrget  afeiiding  it. 

It  is  obvious,  that  in  the  discharge  of  their  vi 
and  overseers  way  occasionally  he  subjected  to  > 
them  protection,  under  such  ci  renin  Juices,  the  legislature  passed  the  several 
enactments  of  43  Eliit.c-.  3,  s.  19 ;  7  Jas.  I.e.  5;  21  Jas.  I.e.  13;  17  Geo. 
If.  c.  .'•.  s.  :'.'.  ;  17  Geo.  ff.  c.38,  b.  8,  ID;  and  2-1  Geo.  I  I.e.  44,  9.  0,7,8, 
giving;  them  various  advantages,  when  thus  sued,  with  respect  to  fonus  of 
pleading,  costs,  and  other  important  matters. 

Hy  '  Ja-    I.  e.  ."/.  if  uiij  nc.lupii  shall  \»-  bi<pii;:lil  :i-^r-  in-  f  ..nv  /;"/.■.  ■  .■!  ;!>•     '•'■  ■■ 
jwuceoT  cmutabtf,  (and  hy  21  Jas.  I.e.  12,  ngaiu-;  MJ  rluiy.-hinmlni  or  over-    BCDCr"'  ">"•'• 
ierr  of  the  poor,  at  other  person  who  in  their  mil.  or  liy  their  commandment, 
should  do  any  thing  concerning  their  offices,)  he  may  plead  the  general  issue, 
and  give  the  special  matter  in  evidence  :  and  if  a  verdict  shall  pass  for  hiin, 
or  the  plaintiff  shall  be  nonsuit  ot  suffer  discontinuance,  he  shall  have  double   Double  coats. 
costs,  («)     And  such  action  shall  be  laid  iu  the  county  where  the  act  was 
committed,  and  not  elsewhere.  V-jdoc  local. 

By  43  Eliz.  c.  2,  s.  19,  persona  sued  for  any  thing  done  on  that  act,  may 
plead  the  general  issue,  and  give  the  special  matter  in  evidence  ;  and  if  a 
verdict  be  found  for  the  defendant,  or  the  plaintiff  be  nonsuit,  the  defendant  Treble  daimg 
shall  have  treble  damages  with  costs,  to  be  assessed  hy  the  jury  in  case  of  vlth  "***- 
the  issue  tried,  or  by  a  writ  to  inquire  of  the  damages  incase  the  plaintiff  is 
nuuauila 

In  trespass  against  an  overseer,  the  treble  damages  on  verdict  for  defen- 
dant, if  not  assessed  at  the  trial,  may  be  ascertained  by  writ  of  enquiry 
before  judgment  is  entered  up,  a  suggestion  being  entered  on  the  portal  that 
the  defendant  was  an  overseer,  and  that  he  was  sued  for  a  thing  done  by 
virtue  of  the  43  Eliz.  c.  2.  Bennett  v.  Hart,  1  Bote,  360. 

And  by  24  Geo,  II.  c.  44,  "  No  action  shall  be  brought  against  any  eon-   No  action  tn  i 
■table,  headborough,  or  other  officer,  or  against  any  person  or  persons  acting     ""       intra 
by  his  order  and  in  his  aid,  for  any  thing  done  in  obedience  to  any  warrant  demanded  «u 
under  the  hand  or  Heal  of  any  justice  of  the  peace,  until  demand  hath  been   refused. 
made  or  left  at  the  usual  place  of  his  abode,  by  the  party  or  parlies  intending 


f»  This  relates  only  to  (orti  and  acts  of  goods  supplied  For  the  use  of  the  poor, 
done,  and  does  not  extend  to  a  nonsuit  in  Btanchard  y.  Bramble,  3)1.(5.  131; 
an  action  against  overseen  for  the  price     A  rfcim  v.  Bunnell,  3  Eatt,  92. 
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to  bring  such  action,  or  by  his,  her,  or  their  attorney  or  agent,  in  writing, 
signed  by  the  party  demanding  the  same,  of  the  perusal  and  copy  of  such 
'warrant,  and  tne  same  hath  been  refused  or  neglected  for  the  space  of  six 
days  after  such  demand  ;  and  in  case  after  such  demand  and  compliance 
therewith,  by  shewing  the  said  warrant  to,  and  permitting  a  copy  to  be  taken 
thereof  by  the  party  demanding  the  same,  any  action  shall  be  brought  against 
such  constable,  headborough,  or  other  officer,  or  against  such  person  or  per- 
sons acting  in  his  aid  for  any  such  cause  as  aforesaid,  without  making  the 
justice  or  justices  who  signed  or  sealed  the  said  warrant,  defendant  or  de- 
fendants, that  on  producing  or  proving  such  warrant  at  the  trial  of  such 
action,  the  jury  snail  give  their  verdict  for  the  defendant  or  defendants, 
notwithstanding  any  defect  of  jurisdiction  in  such  justice  or  justices ;  and 
if  such  action  be  brought  jointly  against  such  justice  or  justices,  and  also 
against  such  constable,  headborough,  or  other  officer,  or  person  or  persons 
acting  in  his  or  their  aid  as  aforesaid,  then,  on  proof  of  such  warrant,  the 
jury  shall  find  for  such  constable,  headborough,  or  other  officer,  and  for  such 
person  and  persons  so  acting  as  aforesaid,  notwithstanding  such  defect  of 
jurisdiction  as  aforesaid ;  and  if  the  verdict  shall  be  given  against  the  justice 
or  justices,  that  in  such  case  the  plaintiff  or  plaintiffs  shall  recover  bis,  her, 
or  their  costs  against  him  or  them,  to  be  taxed  in  such  manner  by  the  proper 
officer,  as  to  include  such  costs  as  such  plaintiff  or  plaintiffs  are  liable  to  pay 
to  such  defendant  or  defendants  for  whom  such  verdict  shall  be  found  as 
aforesaid." 

Jacksm's  case,  Lofft,  249;  Bull.  N.  P.  24 ;  1  Bott,  325.  This  was  an 
action  of  trespass  against  overseers  for  taking  the  plaintiffs  gelding.  They 
alleged,  that  by  virtue  of  their  office,  and  in  pursuance  of  a  justice's  order, 
they  levied  satisfaction  for  a  poor  rate,  which  was  the  trespass  complained 
of.  It  was  objected  on  the  trial,  that  by  24  Geo.  II.  c.  44,  demand  should 
have  been  made  of  the  perusal  and  copy  of  the  justice's  warrant,  and  six 
days*  neglect  or  refusal.  And  the  judge  who  tried  the  cause  being  of  the 
same  opinion,  the  plaintiff  was  nonsuited.  It  was  moved  for  a  rule  to  shew 
cause  why  the  nonsuit  should  not  be  set  aside.  Against  the  rule  it  was 
argued,  that  stat.  24  Geo.  II.  was  a  remedial  act,  and  to  be  construed  so  as 
to  suppress  the  mischief,  and  advance  the  remedy.  That  the  mischief  was, 
that  justices  of  the  peace  were  often  ensnared  by  surprise  on  some  little  in- 
advertency into  which  they  had  fallen ;  that  the  remedy  given  them  was  a 
power  to  rectify  that  inaccuracy  or  mistake ;  so  as  neither  theperson  affected 
by  it  might  suffer,  nor  the  justice  be  vexatiously  harassed.  That  in  order  to 
this,  notice  is  required  by  die  statute,  to  give  the  party  a  power  of  tendering 
amends,  bringing  money  into  Court,  or  pleading  as  he  shall  be  advised. 
That  constables  and  lieadborovghs  are  likewise,  by  the  said  act  of  24  Geo.  II., 
not  to  be  proceeded  against,  without  demand  and  perusal  of  the  warrant. 
That  churchwardens  and  overseers  of  the  poor  are  within  the  same  reason, 
and  therefore  within  the  remedy.  That  after  constables  and  headboroughs, 
are  added  other  officers. — By  Lord  Mansfield  and  the  Court:  They  are 
clearly  within  the  act  of  24  Geo.  II.  The  justice's  warrant  is  the  authority 
under  which  they  act  To  extend  the  benefit  of  the  statute  of  21  James,  was 
the  intent  of  the  statute  of  24  Geo.  1 1.,  and  all  officers  acting  under  a  justice's 
warrant  are  included  in  it. 

Harper  v.  Carr,  7  T.  R.  270 ;  1  Bolt,  326.  In  this  case  also  it  was  de- 
termined, that  a  churchwarden  making  distress  for  a  poor-rate  under  a 
warrant  of  two  justices,  is  entitled  to  the  protection  of  24  Geo.  II.  c.  44, 
{ante,  p.  30) ;  and  that  granting  such  warrant  is  a  judicial  and  not  a  minis- 
terial act ;  and  that  the  jwurty  ought  first  to  be  summoned  to  hear  what  be 
hath  to  say  in  his  defence,  before  a  warrant  of  distress  be  issued. 

A  demand  is  necessary  before  an  action  can  be  maintained  against 
overseers  for  the  surplus  arising  from  a  distress  for  poor-rates.  The  27  Geo. 
II.,  c.  20,  s.  2,  states,  that  the  officer  making  the  distress  shall  deduct  the 
reasonable  charges  of  taking,  keeping  and  selling  snch  distress,  out  of  the 
money  arising  by  the  sale ;  and  the  overplus  (if  any)  after  such  charges,  and 
also  tne  said  penalty  or  sum  of  money  shall  be  fully  satisfied  and  paid,  shall 
be  returned  on  demand  to  the  owner  of  the  goods  and  chattels  so  distrained. 
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be  paid  upon  the  binding  of  such  apprentice,  against  his  or  her  master  or 
mistress,  of  any  ill  usage  of  such  apprentice  by  such  master  or  mistress  (such 
constable,  overseer,  or  other  officer,  master  or  mistress,  having  been  duly 
summoned  to  appear  and  answer  such  charge  or  complaint),  to  impose  upon 
conviction,  any  reasonable  fine  or  fines,  not  exceeding  the  sum  of  40*.  upon 
such  constable,  overseer,  or  other  officer,  master  or  mistress  respectively,  as  a 
punishment  for  such  disobedience,  neglect  of  duty,  or  ill  usage,  and  by 
warrant  under  the  hands  and  seals  of  any  two  or  more  of  such  justices 
assembled,  at  any  such  special  or  petty  sessions  as  aforesaid,  to  direct  such 
fine  or  fines,  if  not  paid,  to  be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  the  person  or  persons  so  offending,  rendering  the  overplus  (if  any) 
after  deducting  the  amount  of  6uch  fine  or  fines,  and  the  charges  of  such 
distress  and  sale,  to  such  offenders;  and  such  fine  or  fines  which  may  be  im- 
posed upon  any  such  constable,  overseer,  or  other  officer  as  aforesaid,  shall 
be  applied  ana  disposed  of  for  the  relief  of  the  poor  of  the  parish,  town- 
ship, or  place,  where  the  offenders  shall  respectively  reside,  at  the  discretion 
of  the  justices  imposing  the  same ;  and  such  fine  or  fines,  which  may  be 
imposed  upon  any  such  master  or  mistress,  shall,  at  the  discretion  ol  the 
justices  imposing  the  same,  be  either  so  applied  and  disposed  of  afore- 
said, or  be  otherwise  paid  and  applied  to  or  for  the  use  and  benefit  of 
such  apprentice,  for  or  towards  a  recompence  or  compensation  for  the  in- 
jury which  may  have  been  by  him  or  her  sustained  by  reason  of  such  ill 
usage  as  aforesaid ;  and  if  any  person  shall  be  aggrieved  by  the  imposition 
of  such  fine  or  fines  as  aforesaid,  or  by  any  order  or  warrant  of  distress  for 
raising  and  levying  the  same,  or  by  the  judgment  or  determination  of  the 
said  justices,  or  by  any  act  to  be  done  in  the  execution  of  such  warrant  of 
distress,  such  person  or  persons  so  aggrieved  shall  and  may  appeal  to  the  next 

Seneral  or  quarter  sessions  of  the  peace  to  be  held  for  the  county,  ridimr,  or 
ivision,  within  which  such  person  shall  reside,  of  which  appeal  ten  days' 
notice  at  the  least  shall  be  given ;  and  for  want  of  such  distress,  such  person 
or  persons  shall  be  committed  to  the  house  of  correction  for  any  space  of 
time  not  exceeding  ten  days.1' 

Sect  2,  provides  that  no  person  acting  under  any  such  warrant  of  distress, 
shall  be  deemed  a  trespasser  ah  initio,  by  reason  of  any  irregularity  in  such 
warrant  or  proceedings  thereupon. 

Any  person  who  thinks  himself  aggrieved,  may  appeal  to  the  next  ses- 
sions, upon  giving  ten  days'  notice  thereof. 

And  by  3  W.  &  M.  c.  1 1,  s.  12,  in  all  actions  to  be  brought  in  the  Courts 
at  Westminster,  or  at  the  assizes,  for  the  recovery  of  any  sum  mis-spent  or 
taken  to  their  own  use  by  the  churchwardens  or  overseers,  the  evidence  of 
theparishioners,  other  than  such  as  receive  alms,  shall  be  admitted. 

The  10  Geo.  IV.  c.  40,  for  consolidating  the  acts  relating  to  paupers  and 
criminal  lunatics,  imposes  various  duties  upon  overseers,  with  regard  to  re- 
turns of  insane  persons  chargeable  to  their  respective  parishes,  and  provides 
penalties  for  the  neglect  of  these  duties,  for  which  see  Vol.  III.  tit  lunatics. 

The  overseers  are  liable,  like  all  other  persons,  upon  their  contracts,  ex- 
press or  implied,  for  necessaries  furnished  to  the  use  of  the  poor  or  otherwise, 
in  the  common  action  of  assumpsit ;  and  they  are  liable  in  damages  for  acts 
done  by  them,  without  authority,  or  in  abuse  of  their  office.  See  Simmons 
v.  Wilmoty  3  Esp.  Rep.  92 ;  Lamb  v.  Bunce,  4  M.fr  S.  275.  An  overseer 
proceeding  through  all  the  stages  of  an  expensive  suit,  without  the  concur- 
rence of  toe  vestry,  Is  personally  liable.  Bex  v.  Micklefield,  Cold.  507. 

The  55  Geo.  III.  c.  137.  s.  6,  (a)  enacts,  "  That  from  and  after  the  twenty- 
fifth  day  of  March  next  after  the  passing  of  this  act,  no  churchwarden  or 
overseer  of  the  poor,  or  other  person  or  persons  in  whose  hands  the  collection 
of  the  rates  for  the  relief  of  the  poor,  or  the  providing  for,  ordering,  manage- 


(a)  See  the  statutes  and  notes  of  de-  parishioner,  ipso  facto  a  guardian  of  the 

cisions,  1  Chitty's  Col.  Stat.  840.    An  poor,  though  he  do  not  act  as  such,  is 

assistant  overseer   is   within  this  act,  within  the  act.      Stanley  v.  Dodd,  1 

Bennett  v.  Edwards,  7  B.  %  C.  586  ;  6  D.  %  %/.  397. 
Biftg.<m,3Young%J.464.$.C.    A 
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•of  100/.  imposed  by  the  act. — Bay  ley,  J.,  said,  The  object  of  the  act  was,  to 
prevent  imposition  upon  the  parish  by  the  overseers.  If,  therefore,  goods  are 
required  for  the  parish  workhouse,  or  if  any  other  general  supply  for  the  poor 
is  wanted,  the  overseer  is  not  to  furnish  that  supply ;  but  it  seems  to  me, 
these  are  the  only  cases  contemplated  by  the  act.  Where  a  pauper  carries 
an  order  for  relief  to  the  overseer,  he  has  a  right  to  demand  it  in  money ; 
and,  in  case  of  refusal,  has  a  speedy  remedy,  by  complaint  to  the  justice  who 
made  the  order.  If  the  conduct  of  the  overseer  in  selling  the  articles  be 
oppressive,  the  justice  may  punish  him  for  it ;  but  if  the  overseer  be  abso- 
lutely prohibited  from  selling,  it  might  be  a  hardship  upon  the  pauper.  For 
there  being  no  words  distinguishing  the  case  of  money  laid  out  by  the 
pauper,  after  full  payment  by  the  overseer,  from  that  of  a  payment  partly  in 
goods  and  partly  in  money,  a  pauper  might  be  compelled,  in  case  the  over- 
seer kept  the  only  shop  in  the  village  were  the  articles  were  supplied,  to  go 
to  a  very  inconvenient  distance,  for  the  purpose  of  purchasing  them  from 
some  one  else. — Holroyd,  J.  However  desirable  it  may  perhaps  be,  to  pre- 
vent the  mischief  attending  such  cases  as  the  present,  yet  we  cannot  extend 
a  penal  statute  so  as  to  bring  this  case  within  it.  The  words  of  this  statute 
appear  to  me  applicable  only  to  a  general  supply  of  the  poor  by  the  parish 
officers. 

Pope  v.  Backhouse,  2  B.  Moore,  186 ;  8  Taunt.  239,  S.  C.  This  was  an 
action  of  debt  founded  on  the  55  Geo.  III.  c.  137,  s.  6,  and  brought  to  re- 
cover certain  penalties  from  the  defendant,  as  one  of  the  churchwardens  of 
the  parish  of  Cleobury -Mortimer,  in  the  county  of  Salop.  The  first  count 
of  the  declaration  stated  that  the  defendant  was  a  churchwarden  of  that  pa- 
rish, duly  appointed  in  that  behalf,  and  that  during  the  time  in  which  he 
retained  such  appointment,  he  did,  in  his  own  name,  provide,  furnish,  and 
supply,  for  his  own  profit,  certain  bread,  flour,  wheat,  and  meal,  for  the  sup- 
port and  maintenance  of  the  poor  of  the  parish  for  which  he  was  appointed 
such  churchwarden,  against  the  form  of  the  statute,  &c,  whereby  he  for- 
feited the  sum  of  100/.  There  were  several  other  counts  charging  the  de- 
fendant as  collector  of  the  rates  for  the  relief  of  the  poor  of  the  said  parish, 
and  as  a  person  duly  appointed  to  order  the  management,  control,  and  di- 
rection of  such  poor,  and  charging  him  with  different  offences  on  different 
days.  Plea,  nil  debet.  At  the  trial  of  the  cause  before  Burrough,  J.,  at  the 
Shrewsbury  Lent  assizes,  1818,  it  was  proved  that  the  defendant  was  a 
farmer,  and  had  supplied  corn  and  flour  to  some  of  the  poor  of  the  parish  in 
which  he  resided,  and  for  which  he  was  churchwarden ;  but  the  jury  found 
that  the  defendant  sold  it  only  at  a  fair  market  price,  upon  which  the  learned 
judge  having,  in  the  course  of  the  trial,  intimated  an  opinion  to  the  contrary, 
directed  a  verdict  to  be  entered  for  die  plaintiff  for  one  penalty  on  the  first 
count,  with  liberty  for  the  defendant  to  move  to  set  it  aside,  and  to  enter  a 
verdict  for  himself,  if  such  sale  did  not  come  within  the  construction  of  the 
statute.  Copley,  Serj.,  moved  accordingly ;  and  contended,  that  to  bring  the 
case  within  the  statute,  it  was  necessary  for  the  jury  to  find  that  the  defendant 
sold  at  a  profit. — Gibbs,  C.  J.  It  is  to  be  presumed,  that  a  farmer  does  make 
a  profit  by  selling  the  produce  of  his  land  at  a  fair  market  price.  If  a  church- 
warden or  overseer  purchase  provisions  at  a  certain  price,  and  afterwards,  in 
the  event  of  a  scarcity  which  presses  on  the  poor,  let  them  have  them  at  that 
price,  he  would  not  come  within  the  act ;  but  if  he  should  sell  them  to  the 
poor  as  he  would  to  other  individuals,  at  the  market  price,  and  make  a  profit 
on  them,  he  would  be  within  the  act.  The  plaintiff  is  certainly  liable,  and 
the  verdict  properly  entered  for  the  plaintiff.  The  rest  of  the  court  con- 
curred.   Rule  refused. 

West  v.  Andrews*  5.  B.  &  A.  328.  Debt  on  55  Geo.  III.  c.  137,  s.  6, 
for  a  penalty  of  1 00/.  Declaration  stated,  that  defendant,  on  1st  June,  1 820, 
was  overseer  of  the  poor  of  Westhamprett,  in  Sussex,  and  during  the  time  he 
was  overseer  furnished  and  supplied,  in  his  own  name,  goods  and  provisions 
for  the  support  of  the  poor.  The  second  count  described  him  as  a  person  in 
whoso  hands  the  collection  of  the  rates  was.  Pica,  general  issue.  At  the 
trial  before  Burrough,  J.,  at  the  last  assizes  for  the  county  of  Sussex,  it 
appeared  that  defendant  was  one  of  the  guardians  of  the  poor  of  the  parish, 
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Eleventhly,     judge  was  of  opinion,  that  this  was  a  case  within  the  statute,  pursuant  to  the 
Of  the  powers,    decision  of  this  court  in  West  v.  Andrews ;  and  the  plaintiff  obtained  a  verdict 

duties,  6fc.  for  one  penalty,  which  was  entered  on  the  third  count.  Marryat,  in  Easter 
term  last,  obtained  a  rule  nisi  for  entering  a  nonsuit,  on  the  ground  that  the 
evidence  was  not  applicable  to  that  count,  or  to  any  other  count  in  the  decla- 
ration, the  supply  being  in  fact  for  the  poor  of  the  united  parishes  in  the  work- 
house, and  only  four  parishes  being  stated  as  united  in  the  declaration* 
whereas  the  proof  was  either  of  a  legal  union  of  two,  or  an  union  de  fketo  of 
Awe  parishes. — Gurney  and  Long,  were  to  have  shewed  cause,  but,  the  Court 
called  upon  Marry  at  and  Courthope,  to  support  their  rule. — Abbott,  C.  J. 
In  this  case  it  is  clear,  that  if  the  evidence  given  at  the  trial  be  sufficient 
to  sustain  any  one  of  the  counts  of  the  declaration,  there  ought  not  to 
be  a  nonsuit  entered.  The  first  objection  is,  that  this  was  provided  lor,  and 
must  fall  under  stat.  22  Geo.  III.  c.  83,  s.  42.  But  if  stat.  53  Geo.  III.  c 
137,  s.  6,  does  not  extend  to  a  case  like  the  present,  a  meat  many  words  in 
it  would  be  altogether  insensible.  For  that  clause  speaks  of  persons  having 
the  providing  for,  ordering,  management,  control,  or  direction  of  the  poor 
of  any  parish  or  parishes,  township  or  townships,  hamlet  or  hamlets,  place 
or  places.  It  therefore  clearly  extends  to  persons  having  the  control  of  the 
poor  in  more  parishes  than  one,  and  applies,  as  it  seems  to  me,  to  the  present 
case.  The  next  objection  is,  that  tne  character  of  the  defendant  is  not 
properly  described.  He  is  described  in  the  third  count  as  a  person  in  whose 
hands  the  providing  for,  ordering,  management,  control,  and  direction  of 
the  poor  of  the  parish  of  Westhamprett  was  placed.  How  is  that  allegation 
sustained?  It  appears,  that  under  Gilbert's  act,  (22  Geo.  III.  c.  83,)  where 
more  parishes  than  one  are  united,  every  guardian  of  the  poor  appointed 
under  that  act,  has,  and  is  invested  with,  all  the  powers  and  authorities 
given  to  overseers  of  the  poor  by  any  act  or  acts  of  parliament,  and  is  to 
all  intents  and  purposes,  except  with  regard  to  the  making  and  collecting 
rates,  an  overseer  of  the  poor  for  the  parish  for  which  he  is  appointed  guar- 
dian. If  then  this  defendant  was  lawfully  appointed  guardian  of  the  poor 
of  the  parish  of  Westhamprett,  he  is  a  person  in  whose  hands  was  placed  the 
control  of  the  poor  of  that  parish  for  which  he  was  so  appointed  guardian. 
The  objection,  therefore,  that  his  character  is  improperly  described,  cannot 
prevail.  The  last  objection  is,  that  in  the  third  count  the  supply  is  stated 
to  have  been  for  the  support  and  maintenance  of  the  poor  of  the  said  parish ; 
whereas  by  the  proof  it  appears  to  have  been  for  their  support  and  mainte- 
nance in  the  workhouse,  and  it  is  urged  that  as  the  55  Geo.  III.  c.  137,  s. 
6,  describes  these  as  two  distinct  classes,  the  allegation  should  have  strictly 
conformed  to  the  proof.  I  am  by  no  means  satisfied  that  this  objection, 
even  if  taken  at  nisi  print,  could  have  prevailed.  But  1  am  clearly  of 
opinion,  that  a  mere  formal  objection  of  this  sort,  if  not  so  taken,  cannot 
be  available  afterwards.  I  think,  therefore,  that  all  the  objections  are  insuf- 
ficient, and  that  this  rule  must  be  discharged. — Bay  ley,  J.  The  55  Geo.  III. 
c.  137,  s.  6,  seems  to  have  been  intended  as  a  general  provision,  and  the 
legislature  could  not  have  meant  that  there  should  be  one  rule  for  parishes 
united  under  22  Geo.  III.  c.  83,  and  another  in  cases  of  parishes  not  so 
united.  It  may  be  true,  that  this  case  would  have  fallen  under  Gilbert's 
act,  previously  to  55  Geo.  III. ;  but  the  latter  statute,  when  passed,  contained 
a  general  provision,  within  which  this  case,  if  not  excepted,  would  fall.  I  can 
see  no  reason  for  any  such  exception  being  made,  and  in  the  absence  of  any 
express  exception,  it  seems  to  me  that  no  exception  can  be  implied  from 
Gilbert's  act  I  am  also  of  opinion,  that  a  guardian  appointed  under 
22  Geo.  III.  is  clearly  a  person  having  the  ordering,  management,  control 
and  direction  of  the  poor  of  the  parish  for  which  he  is  appointed,  and  that  he 
falls  under  the  provisions  of  the  55  Geo.  III.  The  guardians  have  the 
power  of  recommending  the  master  of  the  workhouse,  and  may  make 
agreements  with  respect  to  the  diet  of  the  poor  over  which  they  are  to 
exercise  a  strict  control.  It  is  the  duty,  therefore,  of  each  of  them  to 
take  care  that  wholesome  food  is  supplied.  Now  all  these  objects  will  be  j 
defeated  if  the  guardian,  who  is  to  inspect  the  conduct  of  the  governor,  £hk  - 
plies  the  workhouse  with  provisions.    The  case,  therefore,  is  clearly  withmv 

-.  >^ 
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Eleventhly,  the  construction  of  the  55  Geo.  III.  c.  187,  s.  6;  the  words  are,  that44  no 
Of  the  prom,    churchwarden  or  overseer  of  the  poor,  either  in  his  own  name,  or  in  the 

duties,  &c.  name  of  any  other  person  or  persons,  shall  provide,  furnish,  or  supply,  lor 
his  or  their  own  profit,  any  goods,  materials,  or  provisions,  for  the  use  of 
any  workhouse,  or  otherwise  for  the  support  or  maintenance  of  the  poor  ia 
any  parish  or  place  for  which  he  shall  he  appointed  such  overseer,  during 
the  time  which  he  shall  retain  such  appointment ;  nor  shall  be  concerned, 
directly  or  indirectly,  in  furnishing  or  supplying  the  same,  or  in  any  con- 
tract or  contracts  relating  thereto,  under  the  penalty  of  100/."  Now  if  the 
overseer  himself  in  this  case  had  supplied  all  the  provisions  required  for  the 
support  of  the  poor  at  prime  cost,  and  not  with  a  view  to  his  own  profit,  it  is 
quite  clear  that  he  would  not  have  committed  any  offence  within  the  words 
of  this  part  of  the  act  of  parliament :  that  was  laid  down  by  Gibbs,  C.  J., 
in  Pope  v.  Backhouse,  8  Taunt.  248.  Inasmuch,  therefore,  as  an  overseer, 
providing  in  his  own  name,  the  poor  of  his  parish  with  all  the  provisions  and 
goods  required  for  their  support* would  not  be  liable  to  any  penalty,  provided 
he  made  no  profit,  it  cannot  be  supposed  that  the  legislature  intended  that 
the  same  overseer  who  is  concerned  directly  or  indirectly  in  any  contract  for 
supplying  any  part  of  the  provisions,  however  small,  should  be  liable  to  a  pe- 
nalty, although  he  derived  no  profit  from  it ;  that  would  involve  a  manifest 
contradiction.  I  think,  therefore,  that  the  words,  "  for  his  own  profit,"  must 
be  taken  to  override  the  whole  clause ;  and  that  the  legislature  intended 
that  no  overseer  for  his  own  profit,  either  in  his  own  name,  or  in  that  of  any 
other  person,  should  supply  the  poor  with  provisions,  nor  be  concerned,  di- 
rectly or  indirectly,  in  any  contract  relating  to  it    Rule  refused. 


Twelfthly, 
Vestries. 


(Twelfthly)  -Teatrie*. 

For  the  regulation  of  parish  vestries,  see  stats.  58  Geo  III.  c.  69,  and  59 
Geo.  III.  c.  58,  post,  205  ;  and  for  the  establishment  of  select  vestries,  see 59 
Geo.  III.  c.  12,  post,  210. 


Thirteenthly, 
'Recovering  pos- 
session summa- 
rily. 

Justices  em- 
powered, in 
certain  cases,  to 
deliver  posses- 
sion of  parish 
houses  to  over- 
scorn 

Recovering 
possession  of 
parish  houses, 
Sic. 


Mode  of  pro* 
ceeding. 


(Thirteenthly)— <&t  recobmng  ftatfsettton  of  $aru$  feouft*  or 

lanfc*. 

By  the  59  Geo.  III.  c.  12,  s.  24.  (a)  After  reciting,  "  Whereas  difficul- 
ties have  frequently  arisen,  and  considerable  expences  have  sometimes  been 
incurred,  by  reason  of  the  refusal  of  persons  who  have  been  permitted  to  oc- 
cupy, or  who  have  intruded  themselves  into  parishes  or  town  nouses,  or  other 
tenements  or  dwellings  built  or  provided  lor  the  habitation  of  the  poor,  or 
otherwise  belonging  to  such  parishes,  to  deliver  up  the  possession  of  such 
houses,  tenements,  or  dwellings,  when  thereto  required ;  and  it  is  expedient 
to  provide  a  remedy  for  the  same ;"  be  it  enacted,  that  if  any  person  who 
shall  have  been  permitted  to  occupy  any  parish  or  town  house,  or  any  other 
tenement  or  dwelling  belonging  to  or  provided  by  or  at  the  charge  of  any 
parish,  for  the  habitation  of  the  poor  thereof,  or  who  shall  have  unlawfully 
intruded  himself  or  herself  into  any  such  house,  tenement,  or  dwelling,  or  into 
any  house,  tenement,  or  hereditament  belonging  to  such  parish,  shall  refuse 
or  neglect  to  quit  the  same,  and  deliver  up  the  possession  thereof  to  the 
churchwardens  and  overseers  of  the  poor  of  any  such  parish,  within  one 
month  after  notice  and  demand  in  writing,  for  that  purpose,  signed  by  such 
churchwardens  and  overseers,  or  the  major  part  of  them,  shall  have  been 
delivered  to  the  person  in  possession,  or  in  his  or  her  absence  affixed  on  some 
notorious  part  of  the  premises,  it  shall  be  lawful  for  any  two  of  his  Majesty's 


(a)  See  the  words  of  the  statute,  and  cases,  1  Chitty's  Col.  Stat.  680,  847. 
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were  certainly  held  for  parish  purposes.  The  lessors  of  the  plaintiffs  con' 
tended,  that  the  premises  were  vested  in  the  parish  officers  by  the  59  Geo. 
III.  c.  12.  The  other  side  contended,  that  the  statute  was  inapplicable  for 
two  reasons; — 1.  Because  the  persons  in  whom  the  legal  estate  was  Tested 
were  trustees  only ;  2.  That  they  were  held  for  the  benefit  of  the  church, 
and  not  of  the  poor.  As  to  the  first  of  these  objections,  we  are  of  opinion 
that  there  is  nothing  in  the  act  of  parliament  to  limit  the  right  of  persons 
under  that  act  to  those  who  fill  the  situation  of  parish  officers,  and  it  would 
be  highly  inconvenient  to  give  the  act  so  limited  a  construction.  It  is  often 
difficult  for  persons  who  claim  under  an  ancient  trust,  (where  the  trustees 
are  numerous,)  to  shew  who  was  the  survivor  of  those  trustees ;  and  even  if 
they  should  succeed  in  ascertaining  that  fact,  it  will  not  be  less  difficult  to 
shew  who  is  the  heir-at-law  of  that  survivor.  Upon  the  second  point,  whe- 
ther this  act  extends  to  tenements  which  are  applicable  for  the  benefit  of  the 
church,  or  is  confined  to  those  which  are  applicable  merely  for  the  benefit  of 
the  poor,  it  is  undoubtedly  correct,  as  was  insisted  on  in  the  argument,  that 
the  primary  object  of  the  act  was  directed  to  tenements  of  the  latter  descrip- 
tion ;  and  it  may  be  assumed  that  this  was  the  primary  object.  But  8. 17 
goes,  in  its  terms,  much  further.  (Here  his  Lordship  read  the  section.)  It 
uses  the  words,  u  and  also  all  others."  To  these  there  is  no  limitation.  We 
think,  therefore,  that  the  safest  course  will  be  to  give  full  effect  to  that 
generality  of  expression,  as  nothing  appears  to  shew  that,  that  which  is  held 
lor  the  benefit  of  the  church  does  not,  under  these  circumstances,  require 
the  assistance  of  this  act,  as  well  as  that  which  is  held  for  the  benefit  of  the 
poor.  In  both  cases,  the  difficulty  is  the  same ;  and  we  see  no  reason  to 
doubt  that  the  operation  of  the  act  was  intended  to  be  co-extensive  with  the 
mischief.  The  posted,  therefore,  is  to  be  delivered  to  the  plaintiff.  Doe  and 
Jackson  v.  Hiley,  K.  B.,  A.  D.  1830,  Steer's  Par.  L.  619.  See  other  cases 
on  this  act,  1  Chit.  Col.  Stat.  679,  note  (?). 


Forms  prescribed  Forms  of  Proceedings  to  recover  Possession  of  Parish  Houses  or  Lands,  on 
inscheduietothe  ^^  59  Ge0  m  c  12>  g  ^  ^  prescribed  in  Schedule. 

A.  Notice  to  quit.   (A.)  Notice  to  quit,  to  be  given  by  Overseers  of  the  Poor,  in  order  to  recover 

Possession  of  Parish  Houses  or  Lands ;  to  be  delivered  to  the  person  in  pos- 
session, or,  in  his  absence,  affixed  on  some  notorious  part  of  the  Premises. 

To  A.  O.  of  the  Parish  of  in  the  County  of 

Under  and  by  virtue  of  the  provisions  of  an  act  passed  in  the  59th  year  of  king 
George  the  third,  intituled  An  act  to  amend  the  laws  for  the  relief  of  the  poor,  we 
hereby  give  you  notice  to  quit  the  parish  [orrotro]  house  [or  other  tenement  or  dwelling,] 
belonging  to  [or  provided  by  or  at  the  charge  of]  the  parish  of  in  the  county  of 
for  the  habitation  of  the  poor  thereof,  which  you  have  been  permitted  to  occupy  in  the 
said  parish,  [or  as  the  case  may  be,  as,  into  which  you  have  unlawfully  in- 
truded yourself,]  situated  at  in  the  said  parish,  [or  parish  of  in  the  county 
of          as  the  case  may  be,]  and  deliver  up  the  possession  thereof  to  us,  the  church' 


wardens  and  overseers  of  the  poor  of  the  said  parish  of 
this  notice  and  demand  in  writing  for  that  purpose. 

Dated  on       day,  the       ")  A.  B.  \ 

day  of  in  the  year  qf^  C.  D.  S 


within  one  month  after 


our  Lord  one  thousand  eight 
hundred  and 


} 


Churchwardens, 


E.  F. 
G 


*  tj"  >    Overseers  of  the  Poor, 


[A  duplicate  or  copy  of  this  notice  should  be  made  and  kept  by  the  person  who 
is  to  prove  the  service  of  it.] 


B.  Information 
on  same. 


(B.)  Information  of  an  Overseer  of  the  Poor  against  a  person  for  refusing  to 
quit  Possession  within  one  month  after  the  foregoing  Notice  and  demand. 

County  ofi  The  information  and  complaint  of  O.  P.,  one  of  the  overseers  of  the 
— —  )  poor  for  the  parish  of  in  the  said  county,  made  on  oath  before  me, 
J.  P.  esquire,  one  (a)  [or  J.  P.  and  K.  P.  esquires,  two]  if  his  majesty*s  justices  of 


(a)  By  3  Geo.  IV.  c.  23,  s.  2,  one  justice  is  competent  to  receive  the  information, 
and  issue  the  summons.    See  title,  COItBtCtion,  Vol.  I. 
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upon  the  appearance  of  the  mid  A.  O.  this  day  before  us,  inpursuance  of  a  summons 
for  that  purpose,  [or,  And  whereas  on  the  day  of  last,  a  summons  teas 

duly  issued  to  require  the  said  A.  O.  to  appear  before  us  this  day  at  in  the 

said  county,  to  answer  unto  the  said  complaint,  and  it  appears  to  us,  J.  P.  and  K.  P. 
esquires,  two  of  his  majesty's  justices  of  the  peace  for  the  said  county,  upon  the  oath 
of  A.  C.  constable  of  the  parish  of  aforesaid,  that  he  the  said  A.  C.  did  duly 

deliver  the  said  summons  to  the  said  A.  O.,  on  the  day  of  instant:  [or 

that  he  the  said  A.  C.  did  use  his  best  endeavours  to  deliver  the  said  summons  to  ike 
said  A.  0.(  and  that  in  the  absence  of  the  said  A.  O.  he  the  said  A.  C.  did  affix,  or 
cause  to  be  affixed  the  said  summons  on  the  door  of  the  said  house,  or  premises  (as 
the  cue  may  be,)  seven  days  at  the  least  before  the  time  appointed  for  hearing  the 
said  complaint,  but  that  he  the  said  A.  O.  has  neglected  to  appear  according  to 
the  said  summons:']  we  the  said  justices  have  proceeded  to  hear  and  determine  the 
matter  of  the  said  complaint,  and  do  find  and  adjudge  the  same  to  be  true:  we  do 
therefore  charge  and  command  you  that  you  without  delay  go  to  and  cause  possession 
of  the  premises  in  question  to  be  delivered  to  the  churchwardens  and  overseers  of  the 
poor  of  the  said  parish  of  or  some  or  one  of  them,  pursuant  to  and  in  com- 

pliance with  the  directions  of  an  act  passed  in  the  fifty-ninth  year  of  the  reign  of 
king  George  the  third,  intituled,  An  act  to  amend  the  laws  for  tfye  relief  of  the  poor. 
Herein  fail  not.     Given  under  our  hands  and  seals  at  in  the  said  county  of 

the  day  of  in  the  year  of  our  Lord  one  thousand  eight  hun- 

dred and 

J.  P. 

K.  P. 
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First,    Who  to 
make. 

Concurrence  of 
the  inhabitants 
not 


Mandamus  to 
compel  the 
making  a  rate. 

But  not  the 
making  of  an 
equal  rate. 


—(II.  Of  the  Poor  Rate.) 

of  two  or  more  justices  in  the  same  county,  whereof  one  to  be  of  the 
quorum,  dwelling  in  or  near  the  same  parish  or  division  where  the  same 
parish  doth  lie,  "  raise  weekly  or  otherwise,  by  taxation  of  every  inhabitant, 
parson,  vicar,  and  other,  and  of  every  occupier  of  lands,  houses,  tithes  tst- 
propriate,  propriations  of  tithes,  coalmines,  or  saleable  underwoods  in  the 
said  parish,  in  such  competent  sum  and  sums  of  money,  as  they  shall  think 
fit,  a  convenient  stock  of  flax,  hemp,  wool,  thread,  iron,  and  other  necessary 
ware  and  stuff  to  set  the  poor  on  work :  And  also  competent  sums  sf  money, 
for  and  towards  the  necessary  relief  of  the  lame,  impotent,  old,  blind,  and  such 
other  among  them,  being  poor,  and  not  able  to  work  ;  and  also  for  the  putting 
out  of  such  children  (i.  e.  poor)  to  be  apprentices,  to  be  gathered  out  of  the 
same  parish,  according  to  the  ability  of  the  same  parish,  and  to  do  and  execute 
all  other  things  as  weufor  disposing  of  the  said  stock,  as  otherwise,  concerning 
thepremises,  as  to  them  shall  seem  convenient" 

The  overseers  of  townships  and  villa  have  the  like  duty  and  power,  under 
13  &  14  Car.  II.  c.  12,  s.  21,  and  the  43  Eliz.  c.  2,  s.  8,  9,  provides  for 
towns  corporate  and  parishes  extending  into  two  counties,  &c. 


(Ftr*t)~8H|)o  art  to  ma&e  t$e  Slate. 

The  Churchwardens  and  Overseers.']  Tawnexfs  case,  2  Ld.  Raym.  1009 ; 
2  Salk.  531 ;  1  Bott,  77;  1  NoL  P.  L.  61,  62.  The  concurrence  of  the 
inhabitants  in  making  a  rate  is  not  at  all  necessary ;  for  by  these  words 
the  churchwardens  and  overseers  may  make  one  without  them. 

Shall.']  And  the  court  of  King's  Bench  will  grant  a  mandamus  to  compel 
overseers  to  make  a  rate.  Bex  v.  Barnstaple,  1  Barnard,  137 ;  1  Bott,  78; 
Lidleston  v.  Mayor  of  Exeter,  1  Bott,  77 ;  Rex  v.  Weobly,  1  Bott,  1 12. 

But  the  Court  will  not  grant  a  mandamus  to  make  an  equal  rate,  or  to 
insert  or  omit  any  person  or  property,  because  it  is  to  be  presumed  the 
overseers  will  do  justice,  and  if  they  do  not,  there  is  a  proper  remedy  by 
appeal  to  the  sessions.  Rex  v.  Barnstaple,  1  Barnard,  137;  1  Bott,  78; 
1  Nol.  P.  L.  62 ;  2  Stra.  1269. 


(Secondly)— jf ox  farijat  ])urpo*af :  an*  XUttnittrteaimt  of  ®btrtfmtf • 

Secondly,  For  The  statutes  declaring  the  purposes  for  which  a  poor  rate  may  be  made 
what  purposes,  are  many,  in  addition  to  the  43  Eliz.  c.  2.  (a)  It  has  been  seen,  that  by 
%*•  this  last-mentioned  statute  the  purposes  for  which  a  rate  might  be  made 

were,  for  setting  to  work  the  children  of  those  poor  who  are  not  themselves 
able  to  keep  them:  also,  all  persons  not  able  to  maintain  them,  and  using 
no  ordinary  trade  of  life  to  get  their  living  by;  and  for  the  putting  out  poor 
children  apprentices.  The  remaining  sections  of  this  act  contain  various 
regulations  relating  to  the  conduct  and  duty  of  overseers. 

The  9  Geo.  I.  c.  7,  relates  to  the  mode  in  which  the  poor  shall  (in  parti- 
cular cases)  be  relieved;  and  it  also  gives  the  churchwardens  and  overseen 
power  and  authority,  with  the  consent  of  the  major  part  of  the  parishioners, 
to  purchase  houses,'  and  contract  with  any  persons  for  the  lodging,  &c,  of 
thepoor:  see  this  act  more  rally  set  out  (post.) 

Tne  18  Geo.  III.  c.  19,  relates  to  re-payment  to  constables  of  the  money 
expended  by  them  in  the  relief  and  removal  of  poor  persons,  and  of 
vagrants. 

And  see  41  Geo.  III.  U.K.  c.  23,  s.  9,  post. 

In  Bex  v.  Inhab.  of  Essex,  4  T.  R.  595;  1  NoL  P.L.6Q;  it  was  said, 
per  Ashhurst,  J.,  to  have  been  the  constant  practice  to  allow  the  expenoes 
of  litigating  the  questions  of  settlement  consequent  upon  the  removal  of 


Kxpences  of  liti- 
gating questions 
of  settlement. 


to  the  enforcing  of  those  duties  in  the  (a)  See  more  particularly  22  Geo.  III. 

only  way  in  which  they  could  be  en-  c.  83,  s.  20 ;   42  Geo.  III.  c.  74 ;   43 

forced,  namely,  by  raising  a  fund  from  Geo.  HI.  c.  110,  s.  1>  2 ;  59  Geo.  III. 

persons  who  are  deemed  competent  to  c.  12,  s.  8  to  16 ;  36  Geo.  HI.  c.  10, 

y  it.     Per  Lord  Kenyan,  fc.  J.,  4  s.  1 ;  and  52  Geo.  III.  c.  73. 
R.  775. 
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Secondly,  For 
what  purposes, 
ice. 


Overseers  not 
entitled  to  a 
salary  for 
services. 

Inhabitants  in 
vestry  may  elect, 
and  two  justices 
may  appoint,  an 
assistant  over, 
seer  with  a 
salary. 


*  Sie. 
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assessment  on  all  and  every  th~  occupiers  of  lands  and  houses,  in  the  pariah 
of  Effingham,  for  the  necessary  relief  of  the  poor,  and  towards  payment  of 
money  borrowed  for  building  and  repairing  the  workhouse."  In  support  of 
the  rate  it  was  contended  that  the  title  of  the  rate  would  undoubtedly  have 
been  rood,  if  it  had  been  only  "  An  assessment  for  relief  of  the  poor,"  and 
that  the  acts  and  orders  of  magistrates  (except  convictions)  are  entitled  to 
every  intendment  from  the  court  that  can  support  them ;  and,  therefore,  that 
the  court  would  intend  the  whole  money  to  have  been  assessed  for  the  first 
purpose  expressed  in  the  title,  (if  it  should  be  thought  that  the  other  was 
not  within  the  statute,)  and  would  reject  the  additional  words  as  surplusage. 
That  if  the  present  objection  was  founded  in  law,  the  proper  method  of 
getting  at  it  would  have  been  by  an  appeal  from  the  allowance  of  the  over* 
seer's  accounts.  However,  this  purpose  of  building  or  repairing  a  work- 
house was  manifestly  within  the  spirit  of  the  statute,  since  it  would  be  in 
vain  to  provide  for  the  sustenance  of  the  poor,  without  being  able  to  furnish 
them  with  a  lodging.  On  the  other  side,  it  was  said  to  be  a  general  rule, 
without  exception,  that  the  parish  officers  cannot  borrow  money  for  any 
purpose  whatever.  (Lord  Mansfield,  C.  J.,  was  absent.) — Willes,  J.  Can 
we  reject,  as  surplusage,  what  is  a  material  part  of  the  title  of  the  rate  ?  If 
we  cannot,  is  a  rate  good  to  repay  money  borrowed  ?  Tawney*s  case,  {ante, 
p.  45,)  is  in  point.  And  as  to  an  appeal  against  the  overseers*  accounts,  is  a 
parishioner  obliged  to  pay  money,  and  be  turned  round  in  that  manner  to 
get  it  back  if  levied  without  authority  ?  The  rate  cannot  be  supported. — 
Ashurst,  J.,  of  the  same  opinion. — Bailer,  J.  This  rate  imports  to  be  made 
for  two  purposes,  and  we  are  desired  to  consider  it  as  only  made  for  one.  I 
conceive  that  a  rate  cannot  be  made  for  money  borrowed,  even  though 
within  the  year.  Tawney's  case  goes  that  length ;  for  it  is  not  confined  to 
the  mandamus.    The  rule  for  quashing  was  made  absolute,  (a) 

In  Rex  v.  Glyde,  2  M.  <$•  S.  323,  Lord  Ellenborough,  C.  J.,  said,  We  have 
no  doubt  on  the  face  of  the  order,  that  the  overseer  has  no  title  to  a  salary 
for  any  meritorious  services,  or  for  any  services  at  all. 

But  by  59  Geo.  III.  c.  12,  s.  7,  it  shall  be  lawful  for  the  inhabitants  of 
any  parish  in  vestry  assembled,  to  nominate  and  elect  any  discreet  person  or 
persons  to  be  assistant  overseer  or  overseers  of  the  poor  of  such  parish,  and 
to  determine  and  specify  the  duties  to  be  by*  or  them  executed  and  per- 
formed, and  to  fix  such  yearly  salary  for  the  execution  of  the  said  office  as 
shall  by  such  inhabitants  in  vestry  be  thought  fit ;  and  it  shall  be  lawful  for 
any  two  of  his  Majesty's  justices  of  the  peace,  and  they  are  hereby  empowered, 
by  warrant  under  their  hands  and  seats  (b),  to  appoint  any  person  or  persons 


(a)  This  principle  also  prevails  as  to 
church  rates,  although  the  money  to  be  re- 
imbursed may  have  been  laid  out  under  an 
order  of  vestry.  [See  Lanchester  v.  Thomp- 
son, et  al. ;  5  Madd,  64  ;  Lanchester  v. 
Tricker,  BJ.B  Moore,  20 ;  1  Bing.  201, 
S.  C. ;  Lanchester  v.  Frewer,  9  /.  B. 
Moore,  688 ;  2  Bing.  361,  S.  C] 

(6)  Form  of  Appointment  of  an  Assistant 
Overseer. 

iWhereasy  the  inhabitants  of 
the  parish  of  in 

the  county  of  in  vestry  assembled, 

in  the  said  parish,  on  the  day  of 

last  past,  did  nominate  and  elect 
of  [here  insert  his  addition]  to 
be  an  assistant  overseer  of  the  poor  of  the 
said  parish,  and  did  determine  and  specify 
that  he  should  [here  set  forth  the  parti- 
cular duties  to  be  performed  by  the  as- 
sistant overseer,  as  the  collection  of  rates, 
&c. ;  or,  if  he  is  to  perform  the  general 


duties  of  an  overseer,  say,]  execute  and 
perform  all  the  duties  of  the  office  of  an 
overseer  of  the  poor  of  the  said  parish, 
and  did  fix  the  yearly  sum  of  as 

and  for  the  yearly  salary  of  the  said 

for  the  execution  of  the  said  office. 
Now  we,  two  cf  his  Majesty's  justices  of 
the  peace  in  and  for  the  said  county,  in 
pursuance  of  the  statute  in  such  case  made 
and  provided,  do  hereby  appoint  the  said 
to  be  an  assistant  overseer  of  the 
poor  of  the  said  parish,  and  we  do  hereby 
authorise  and  empower  him  to  execute  and 
perform  the  said  duties  and  to  receive  the 
said  salary  so  as  aforesaid  fixed  by  the 
said  inhabitants  in  their  said  vestry. 

Given  under  our  hands  and  seals  this 
da  if  of  in  the  year  of  our 

lord,  18  * 

The  instrument  of  appointment  must 
be  stamped.  Rex  v.  Inh.  of  Lew,  8  B.6) 
C.  655,  ante,  16. 
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Fourthly,  On        The  words  u  inhabitant,  parson,  vicar,  and  other,"  (a)  include  all  those  who 
whom  to  be  made,  possess  property  not  coming  within  the  several  species  of  it  described  in  the 

next  following  part  of  the  same  clause  of  the  act. 

Vfho  an  inhabi-         Yhe  wora  inJusbitanis  in  the  statute  of  bridges,  the  riot  act  and  the  black 

act,  has  been  construed  to  include  in  it  all  persons  possessed  of  property  in 


537 ;  Bott,  cant.  67.  But  a  farmer  is 
not  liable  to  be  rated  by  reason  of  his 
farming  stock,  because  the  annual  pro6ts 
of  the  land  being  rated,  the  profits  of  the 
stock  have  already  been  assessed  in  those 
of  the  land.  Reg.  v.  Barking,  2  Lord 
Raym.  1280;  1  Nolan,  84,  204  ;  1  Bott, 
126.  So  a  shipowner  is  liable  to  be  rated 
for  a  ship  of  which  he  makes  profit,  if  its 
principal  port  be  within  the  parish,  (Rex 
v.  Jones,  8  East,  451.  See  Rex  v.  Li- 
verpool, 8  Blast,  455,  n. ;  Rex  v.  Collison, 
8  East,  455,  n.),  whether  such  ship  be 
within  the  parish  at  the  time  of  making 
the  rate  (Hex  v.  Howard,  8  East,  455, 
n.)  or  not  Rex  v.  Shepherd,  1  JB.  fy  A. 
109. 

A  rate  on  a  foreign  ambassador  cannot 
be  levied  by  distress,  7  Anne,  c  12. ;  nor 
can  any  of  his  suit  be  rated,  if  they  be 
clearly  within  the  meaning  of  the  stat.  7 
Anne,  c.  12.  But  see  Novello  v.  Toogood, 
2  D.hi  R.  833  ;  1  JB.  $  C.  554,  S.  C. 

Every  occupier,  c\c.  The  tenant, 
and  not  the  landlord,  is  the  occupier 
within  the  meaning  of  the  statute.  Hex 
v.  Welbank,  4  Af.  #  S.  229 ;  Rex  v. 
Parrot  and  others,  5  T.  R.  593  ;  1  Bott, 
202.  Casev.  Stephens,  Fittg.  207.  Bnt 
where  the  owner  occupies  by  his  serv- 
ants, he  is  rateable  (Rex  v.  St.  Mary, 
Durham,  4  T.  R.  477  ;  1  Bott,  120; 
Rex  v.  Aberystwith,  10  East,  354),  but 
a  person  occupying  merely  as  servant, 
is  not  to  be  rated.  Rex  v.  Terrott,  3  East, 
506 ;  1  Bott,  230  ;  Rex  v.  Woodward, 
5  T.  R.  79  ;  1  Bott,  205.  Corporations 
may  be  rated  where  they  occupy  by 
themselves  or  servants.  Rex  v.  Gardner, 
1  Bott,  143 ;  Rex  v.  Mayor,  %c.  of  Sud- 
bury, 2  D.%R.  651 ;  1  JB.  $  C.  389, 
S.  C. 

It  must  be  a  beneficial  occupancy. 
See  Rex  v.  Sculcoates,  12  East,  40; 
Bott,  cont.  72;  Rex  v.  Salter's- Load 
Sluice,  4  T.  R.  730;  1  Bott,  201. 
Thus  the  person  who  erects,  or  the 
trustees  of,  an  hospital,  almshouse,  or 
other  charitable  institution,  are  not  rate- 
able for  it  (Rex  v.  St.  Bartholomew's, 
4  Burr.  2435;  1  Bott,  139;  Rex  v. 
Waldo,  Cold.  358;  \  Bott,  166;  St. 
Lute's  Hospital  Case,  2  Burr.  1053  ;  1 
Bott,  132),  nor  are  the  persons  who  re- 
side in  it  merely  as  servants.  See  Rex 
v.  Woodward,  5T.R.19;  1  Bott,  205 ; 
Rex  v.  Terrott,  3  East,  506;  1  Bott, 
230.  But  an  officer  of  such  an  institu- 
tion is  rateable,  by  reason  of  rooms  appro- 
priated separately  to  his  own  use.  Ayre  v. 


Smallpiece,  1  Bott,  131 ;  Rex  v.  Cart, 
6  T,  R.  332 ;  1  Bott,  213 ;  and  see 
—  v.  Armstrong,  2  Stark.  543.  And 
persons  occupying  it,  if  their  occupation 
be  beneficial  (iter  v.  Munday,  1  East, 
584 ;  1  Bott,  223) ;  and  lands  given  to 
snch  an  institution,  and  from  Which  it 
derives  a  profit,  are  rateable.  1  Bott, 
125  ;  2  Salk.  527  ;  and  see  48  Geo.  III. 
c.  96,  s.  26.  The  trustees  of  a  chapel 
or  meeting-house  are  not  rateable,  if  no 
pecuniary  advantage  be  made  therefrom 
( Rex  v.  Woodward,  5  T.  R.  79 ;  1  Bott, 
205);  but  if  a  pecuniary  advantage  be 
made  by  letting  out  the  pews  ( Robten 
v.  Hyde,  Cald.  310  ;  1  Bott,  164),  al- 
though it  be  expended  in  paying  the 
clergyman's  salary,  rent,  &c,  (Rex  v. 
Agar,  14  East,  256;  Bott,  cont.  88)  it 
is  liable  to  be  rated. 

Pipes  in  the  ground  for  the  convey- 
ance of  gas  to  light  a  town,  is  a  rateable 
occupation  of  land  within  this  act,  and 
the  occupiers  are  rateable  to  the  extent 
of  the  increased  value  of  the  land  so 
used.  Rex  v.  Brighton  Gas  Co.,  8D.^ 
£.308;  5B.$C.466,  S.C. 

(a)  Parson,  Vicar,  and  other.  The 
parson  and  vicar  of  the  parish,  whether 
they  reside  in  the  parish  or  not,  are  liable 
to  be  rated  by  reason  of  their  tithes  in 
the  parish  (Rex  v.  Turner,  I  Stra.  77  ; 
1  Bott,  126),  although  they  let  the  tithes 
to  their  parishioners  respectively  (16  Fin. 
Abr.  427)  ;  they  are  liable  also  with 
respect  to  oblations  and  other  offerings 
•(Per  Lord  Kenyon,  C.  J.,  in  Rex  v. 
Carhfon,  3  T.  A.  385  ;  1  Bott,  186) ; 
they  are  liable  also  to  be  rated  for  other 
property  in  their  possession  or  occupa- 
tion, in  precisely  the  same  manner  as 
other  persons.  But  if  they  let  the  tithes 
to  a  tithe  farmer,  the  fanner  only  shall 
be  rated  for  them.  Rex  v.  Lambeth,  1 
Stra.  525  ;  1  Bott,  127.  See  3  B.  $  C. 
863;  4  B.%C.  467;  5  B.ifC.  702; 
8  D.  oV  R.  457  ;  4  Bowl,  fy  Ryl.  Maw. 
Ca.  101 ;  1  Nolan,  144,5.  See  pott,  68,9. 

By  an  inclosure  act  it  was  provided 
that  a  certain  corn  rent,  "  free  from  all 
taxes  and  deductions  whatsoever,  except 
land  tax,"  should  be  issuing  out  of  the 
lands  to  be  inclosed,  and  other  lands  in 
the  parish,  and  to  be  paid  to  the  rector, 
in  lieu  of  all  great  and  small  tithes,  &c. ; 
and  it  was  held  that  this  corn  rent  was 
not  liable  to  be  assessed  to  the  relief  of 
the  poor.  MitcheU  v.  Fordham,  6 
B.  $  C.  274. 
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Fourthly,  On 
whom  to  be  made* 


Goods  of  occu- 
piers may  be  dis- 
trained for  rates 
to  the  amount  of 
the  rent  actually 
due. 


Occupiers  paying 
rates  empowered 
to  deduct  the 
amount  out  of 
their  rent. 


Receivers  in  cer- 
tain cases  may  be 
rated  as  owners. 


Persons  rated  as 
owners  may  ap- 
peal) 

and  may  vote  in 
vestries. 


No  owner,  not 
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not  exceeding  20/.,  nor  lesB  than  61.  by  the  year,  for  any  less  term  than  one 
year ;  or  on  any  agreement  by  which  the  rent  shall  be  reserved  or  made 
payable  at  any  shorter  period  than  three  months,  shall  be  assessed  to  die  rates 
for  the  relief  of  the  poor,  for  in  respect  of  such  houses,  apartments,  or  dwell- 
ings, and  the  outhouses  and  curtilages  thereof,  instead  of  the  actual  occu- 
piers ;  and  the  inhabitants  so  assembled  in  vestry  may,  and  they  are  hereby 
authorised  from  time  to  time  to  rescind,  renew,  vary,  and  amend  every  resolu- 
tion and  direction  as  they  shall  see  occasion,  so  as  no  such  resolution  or  direction 
shall  extend  to  assess  or  charge  the  owner  of  any  house,  apartment,  or  dwell- 
ing, which  shall,  with  the  out-houses  and  curtilages  thereof,  be  let  at  a 
greater  rent  than  20/.,  or  less  than  6/.,  as  aforesaid ;  and  the  churchwardens 
and  overseers  of  the  poor  of  every  such  parish  are  hereby  empowered  and 
required  to  carry  into  effect  all  such  resolutions  and  directions  of  the  in- 
habitants in  vestry  assembled ;  and  in  pursuance  and  execution  thereof,  in  all 
rates  to  be  by  them  made  for  the  relief  of  the  poor,  to  assess  by  a  fair  and  equal 
pound  rate  the  owner  or  owners,  being  the  immediate  lessor  or  lessors  of 
the  actual  occupier  or  occupiers,  of  every  house,  apartment,  or  dwelling  to 
which  such  resolution  and  direction  shall  extend,  for,  or  in  respect  of  the 
same,  according  to  the  actual  rent  at  which  every  such  house,  apartment,  or 
dwelling  shall  be  let,  after  making  a  reasonable  deduction  from  such  rent, 
not  exceeding  in  any  case  one-half  of  the  same ;  and  upon  non-payment  of 
the  sum  or  sums  so  to  be  assessed,  the  same  may  and  shall  be  levied  upon, 
and  the  payment  thereof  be  enforced  against,  such  owner  and  owners,  lessor 
and  lessors,  so  to  be  assessed,  and  his  and  their  goods  and  chattels,  in  like 
manner  as  rates  for  the  relief  of  the  poor  may  by  law  be  levied  and  recovered, 
and  the  payment  thereof  enforced,  upon  and  against  any  actual  occupier  on 
whom  the  same  are  charged. 

S.  20.  Provides,  that  the  goods  and  chattels  of  every  occupier  of  any 
such  house,  apartment,  or  dwelling,  which  shall  be  found  in  and  about  the 
same,  shall  be  liable  to  be  distrained,  and  sold  for  raising  so  much  of  any 
6uch  rate  or  assessment  being  in  arrear,  as  shall  have  become  due  during 
the  occupancy  of  the  person  or  persons  whose  goods  and  chattels  shall  be  so 
distrained,  (to  be  ascertained  in  a  summary  way  by  the  justices  granting  the 
warrant  of  distress),  so  that  in  no  case  any  greater  sum  be  raised  by  distress 
of  the  goods  and  chattels  of  any  such  occupiers,  than  shall,  at  the  time  of 
making  such  distress,  be  actually  due  from  such  occupier  for  rent  of  the 
premises  on  which  such  distress  shall  be  made:  Provided  also,  that  every 
occupier  who  shall  pay  any  such  rate  or  rates,  or  upon  whose  goods  or 
chattels  the  same  or  any  part  thereof  shall  be  levied,  shall  and  may  deduct  the 
amount  of  the  sum  which  shall  be  so  paid  as  levied,  out  of  the  rent  by  him 
or  them  payable ;  and  such  payment  shall  be  a  sufficient  discharge  to  every 
such  occupier  for  so  much  of  the  rent  payable  by  him  as  he  shall  have  paid, 
or  as  shall  have  been  levied  on  his  goods  and  chattels,  of  such  rate,  and  for 
the  costs  of  levying  the  same. 

S.  21.  Provides,  that  every  person  receiving  or  claiming  the  rent  of  any 
such  house,  apartment  or  dwelling,  for  his  or  her  own  use,  or  receiving  the 
same  for  the  use  of  any  corporation  aggregate,  or  of  any  landlord  or  lessor 
who  shall  be  a  minor,  under  coverture,  or  insane,  or  for  the  use  of  any  person 
who  shall  not  be  usually  resident  within  twenty  miles  from  the  parish  in 
which  any  such  house,  apartment,  or  dwelling  shall  be  situated,  shall  for  tins 
purpose  be  deemed  and  taken  to  be  and  shall  be  rateable  as  the  owner 
thereof. 

S.  22.    Provides,  that  every  person  to  be  rated  as  the  owner  of  any  such 
house,  apartment,  or  dwelling,  who  shall  think  himself  or  herself  aggrieved 
by  any  such  rate,  shall  have  such  and  the  like  remedy  by  appeal  against  the 
same,  as  any  other  person  thereby  rated ;  and  every  person  so  rated  shall  r~ 
entitled,  as  an  inhabitant  of  the  parish  in  and  for  which  he  shall  be  assesf 
to  be  present  and  to  vote  in  every  vestry  or  meeting  of  the  inhab; 
thereof,  for  the  execution  of  the  laws  for  the  relief  of  the  poor,  or  fc 
consideration  of  any  matter  or  question  in  relation  thereto,  in  like  manm 
the  inhabitants  of  the  said  parish. 

S.  23.    Provides,  that  nothing  in  this  act  contained  shall  extend  to  gi< 
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Fourthly,  On 
whom  to  be  mad*. 

A  person  who 
builds  an  alms- 
boose  is  not  rate- 
able, if  no  profit 
be  made  of  it. 


Persons  living  on 
charitable  foun- 
dation for  their 
own  benefit,  are 
rateable. 


^DW—  (II.  Of  the  Poor  Rate.) 

P.  L.  184.  It  appeared  that  Mr.  Waldo,  about  sixteen  jean  before,  pulled 
down  a  house  for  which  he  was  rated  to  the  poor  eight  guineas  a  year,  and 
built  on  the  same  spot  a  new  one,  in  which  ten  poor  girls  were  educated, 
maintained,  and  brought  up  on  his  charity ;  he  provided  a  woman  to  super- 
intend and  instruct  them.  She  and  the  ten  girls  were  the  only  inhabitants, 
and  the  house  was  solely  appropriated  for  this  purpose ;  Mr.  W.  was  rated 
for  this  house.  Lord  Mansfield,  C.  J.  Mr.  W.  makes  no  profit  of  this 
building ;  and  it  is  sufficient  that  this  is  so  in  fact,  and  the  profit  is  in  feet 
here  applied  to  public  and  charitable  uses. 

The  preceding  was  a  case  where  the  person  dedicating  the  property  to 
charitable  purposes,  and  making  no  profit  of  it,  was  held  not  rateable  for  it 
In  another  class  of  cases  the  question  has  been,  Whether  the  occupants 
themselves  of  such  property  were  rateable  ? 

Rex  v.  Munday  and  others,  1  East,  584;  1  Bott,  223 ;  1  NoL  P.  L. 
186.  In  this  case  it  appeared,  that  the  persons  rated  were  the  objeeti 
of  a  charitable  foundation,  in  the  actual  occupation  of  the  alms-house  and 
charity  lands,  and  of  certain  stock  upon  the  same  (being  the  increase 
of  stock  originally  given  with  the  house,  &a  by  the  will  of  the  founder), 
together  with  a  certain  wood,  which  they  were  bound  to  fence  at  their 
own  charges;  and  also  that  they  were  liable  to  be  dismissed  whenever 
they  infringed  upon  the  rules  of  the  foundation ;  and  that  they  were  main- 
tained solely  by  this  charity.  Under  these  circumstances,  the  Court  held 
that  these  persons  were  justly  rated ;  for  that  the  43  Eliz.  c.  2,  is  general,  the 
rate  for  the  relief  of  the  poor  being  to  be  levied  upon  every  occupier  of  lands, 
houses,  $-c. :  and  there  is  no  exception  of  lands  devoted  to  charitable  purposes. 
And  that  in  the  present  case  there  was  a  beneficial  occupation. 

Rex.  v.  Green  and  others,  9  B.  jr  C.  203.  Upon  an  appeal  by  the  defend- 
ants, widows,  inhabitants,  and  occupiers  of  certain  houses  and  premises  in  the 
parish  of  Lee,  in  the  county  of  Kent,  against  a  rate  or  assessment  made  for 
the  relief  of  the  poor  of  that  parish ;  the  sessions  confirmed  the  rate)  subject 
to  the  following  case.  The  master  and  warden  of  the  Merchant  Taflon  of 
the  fraternity  of  St.  John  the  Baptist,  in  the  city  of  London,  are  and  have 
long  been  patrons  of  a  charitable  establishment  for  the  relief  of  the  widows 
of  poor  freemen  of  the  company  of  Merchant  Tailors.  About  three  yean 
ago,  the  company  purchased  land  in  the  parish  of  Lee,  whereon  they  erected 
thirty  alms-houses,  for  the  reception  of  such  poor  widows.  The  appellants 
are  poor  women,  and  are  resident  in  the  alms-houses  as  alms-women  and 
objects  of  the  charitable  establishment,  and  pay  no  rent  for  the  same,  and  are 
also  removable  at  the  pleasure  of  the  master,  wardens,  and  court  of  assistants 
of  the  company  of  Merchant  Tailors.  The  land  upon  which  the  alms- 
houses are  built,  comprising  about  two  acres,  is  the  freehold  property  of  the 
Merchant  Tailors'  company ;  and  the  same  was  purchased,  ana  the  alms- 
houses erected  and  built  thereon,  at  the  sole  expence  of  the  company,  out  of 
their  corporate  fund.  Before  the  purchase  of  the  land  as  aforesaid,  the 
same  was  rated  on  the  occupier  thereof  at  the  rate  of  21.  5s.  per  annum,  and 
the  parochial  rates  were  regularly  paid  in  respect  thereof  upon  such  rating. 
The  question  for  the  opinion  of  the  Court  was,  whether  the  defendants  were 
liable  to  be  rated  for  the  relief  of  the  poor  of  the  said  parish  ?  The  case 
having  been  argued  by  counsel  against  the  rate ;  Baytey,  J.,  said,  I  have 
no  difficulty  in  coming  to  the  conclusion  that  this  property  is  rateable. 
The  statute  of  the  43  Eliz.  c.  2,  enacts  "  that  the  rate  shall  be  imposed 
upon  every  occupier  of  lands,  houses,  &c."  It  has  been  made  a  question 
in  several  cases  whether  a  person  residing  in  a  house  used  for  charitable 
purposes  is  liable  to  contribute  to  the  relief  of  the  poor.  In  Rex  v.  Catt, 
6  T.  R.  332,  it  was  decided  that  the  master  of  a  free  school  appointed 
by  the  minister  and  inhabitants  of  a  parish  under  a  charitable  trust,  occu- 
pying a  house  and  garden  belonging  to  the  school,  was  rateable,  although 
they  were  held  by  him  as  a  recompence  for  teaching,  he  being  a  beneficial 
occupier.  Lord  Kenyan  there  says,  "  to  the  authority  of  the  cases  cited  I 
subscribe  my  assent.  They  proceeded  on  the  grounds  that  there  was  no 
occupier.  In  Rex  v.  Waldo,  Cold.  358,  the  rate  was  held  to  be  bad, 
because  there  was  no  occupier ;  the  poor  children  who  were  placed  there 
for  education  could  not  be  considered  as  occupiers,  neither  coula  the  women- 
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Fourthly,  On    nors  °*  ^e  hospital,)  were  rated  to  the  poor  rate  in  respect  of  the  aid 
whom  to  he  made,  buildings  and  area.    By  Lord  Mansfield,  C.J.    The  poor  rate  must  he 

charged  upon  the  occupiers.    In  the  case  of  St.  Luke's  hospital,  and  in  that 

ui,  or  the  poor  0f  Chelsea  hospital,  the  officers  were  rateable  as  occupiers.  Here  the  car* 
servants, are  not  poration  de  facto  are  not,  de  facto,  the  occupiers.  The  poor  are  occupiers; 
such  occupiers  ms   out  they  are  not  rateable. 

9*Ge£rmtecU4o  By9Geo.  IV.  c.  40,  intituled  "  An  Act  to  amend  the  Laws  for  the  Erm- 
s.  89.  '  '  '  lion  aiui  Regulation  of  County  Lunatic  Asylums,  and  mare  effectually  to 
Assessment  to  provide  for  the  care  and  maintenance  of  Pauper  and  Criminal  Lunatics  in 
rates  for  *****  England?  s.  29,  it  is  enacted,  That  in  all  future  rates,  taxes,  and  levies  to 
asytamsnottobe  ^  made  for  anv  P*1*80  or  place  in  which  any  land  or  ground  already  pur- 
increased,  chased  or  to  be  purchased  under  the  provisions  of  this  or  any  former  act, 

for  the  purposes  of  any  county  lunatic  asylum,  shall  be  situate,  such  land 

or  ground,  with  any  buildings  to  be  erected  thereon,  shall  not  be  assessed 

to  any  such  rates,  taxes,  or  levies,  at  a  higher  value  and  more  improved 

rent  than  the  same  land  or  ground  was  at  the  time  of  such  purchase ;  nor 

shall  any  building  or  buildings,  which  under  this  or  any  former  act  has 

been  or  shall  be  erected  on  such  land,  be  assessed  to  any  house  or  window 

tax ;  any  act  or  acts  to  the  contrary  notwithstanding. 

A  corporate  body       Rex  v.  Gardner,  Cowp.  79;  1  Bott,  143;  1  Not.  P.  L.  178.    The  master 

are  occupiers  and  and  fellows  of  Catherine  Hall,  Cambridge,  purchased  several  houses,  and 

the  purpose  of       pulled  them  down,  and  converted  part  of  the  ground  on  which  the  said 

being:  rated,  and  houses  had  stood,  into  an  area,  and  planted  the  same  with  trees  for  orna- 

^Uowfofa^coi-     ment*    Th®  parish  assessed  them  for  the  same  to  the  poor  rate.    The  ques- 

lege  are  therefore  tions  were,  whether  the  master  and  fellows,  being  a  body  corporate,  were 

rateable  as  a  cor-  liable  to  be  rated,  and  whether  the  ground,  as  it  was  in  its  converted  state, 

ffeT^neflcJo^*  co^d  be  rated  ?-By  Lord  Mansfield,  C.  J.   The  question  is,  whether  in 

occupy.  law  a  corporation  may  be  considered  as  occupiers  or  inhabitants  p    By  the 

statute  of  Eliz.,  all  lands  and  all  real  property  are  rateable  to  the  poor; 
and  must  have  occupiers  and  inhabitants,  in  respect  of  taxation:  therefore, 
if  a  man  have  no  tenant,  and  be  seised  of  lands  in  fee,  he  is  said  to  occupy 
them  himself,  or  by  his  bailiff  or  agent  No  case  hath  been  instanced  to 
shew  that  a  corporation  is  exempted  from  this  tax ;  and  I  can  find  no 
authority  in  law  which  says  they  cannot  be  rated.  And  the  authorities 
which  have  been  cited  tend  to  prove  that  corporations  are  rateable,  both  as 
inhabitants  and  as  occupiers:  if  they  are  liable  in  respect  of  the  repairs  of 
bridges  and  of  churches,  they  are  equally  so  by  the  statute  of  Elizabeth  in 
respect  of  the  poor.  As  to  the  objection,  that  this  area  yields  no  profit, 
and  therefore  ought  not  to  be  rated,  the  answer  is,  that  the  value  is  m  the 
judgment  of  the  assessors ;  and  if  the  college  think  themselves  over-rated 
they  have  their  remedy  by  appeal.  Mr.  J.  Aston.  I  have  no  idea  but  that 
the  corporation  may  be  occupiers ;  and  as  to  the  remedy  of  levying  a  duty 
upon  a  corporation,  the  books  all  agree  that  it  can  be  levied,  though  they 
differ  in  the  mode.  Sheppard,  in  his  treatise  upon  Corporations,  says,  "  If 
a  sum  of  money  be  to  be  levied  upon  a  corporation,  it  may  be  levied  upon 
the  mayor  or  chief  magistrate,  or  upon  any  person  being  a  member  of  the 
corporation."  But  in  the  case  of  the  city  of  London  concerning  the  duty  of 
water-bailage  (1  Ventr.  351)  it  is  different,  and  is  thus :  "  Note:  it  was  said 
that  for  a  duty  or  charge  upon  a  corporation,  every  particular  member 
thereof  is  not  liable ;  but  process  ought  to  go  in  their  public  capacity .n 
And  this  is  the  right  law.  In  the  case  of  Thursfield  v.  Jones,  (Skin.  27,) 
the  corporation  were  cited,  not  by  their  proper  names,  but  in  their  public 
capacity;  and  the  Court  said,  "  If  the  company  had  neither  land  nor  goods, 
there  was  no  way  to  make  them  appear ;  but  if  they  stood  out,  they  must 
lie  by  the  heels  m  their  natural  capacity."  Therefore  the  idea  that  a  cor- 
poration is  not  liable  to  be  rated,  or  amenable  by  process  in  respect  of  a 
rate,  is  not  well-founded.  Besides,  by  the  act  of  17  Geo.  II.  c.  38,  the 
remedy  of  distress  is  extended  beyond  the  particular  parish  into  other  pre- 
cincts, and  even  into  other  counties.  So  that  their  property  is  answerable, 
though  they  cannot  personally  be  punished.  The  other  two  justices 
concurred. 

Cortis  y.  The  Kent  Water  Works'  Company,  7  B.  <y  C.  314.    By  a  local 
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Fourthly,  On 
whom  to  be  made. 

order  of  the  crown 
for  the  use  of  a 
regiment,  are  not 
rateable,  where 
the  lessee  himself 
does  not  occupy 
them  on  his  own 
particular  ac- 
count. 


A  master  gunner 
appointed  by  the 
crown,  and  stated 
to  be  occupier  of 
the  king's  battery 
house,  is  rate- 
able. 


Soldiers  arc  not 
occupiers  In  the 
legal  sense  of  the 
word. 

Where  residence 
is  merely  as  a 
servant  of  the 
crown,  and  for 
public  offices 
only,  there  the 
occupation  is  not 
rateable. 


The  rule  as  to 
public  servants. 


The  trustees  of  a 
meeting  house. 


floor— (II.  Of  the  Poor  Rate.) 

1  Not.  P.  L.  191.  By  warrant  under  the  king's  sign  manna],  a  lea* 
was  entered  into  by  Lord  R.  Bertie  with  one  A.,  by  which  certain 
buildings  were  covenanted  by  A.  to  be  built  by  him  as  a  riding  school, 
(Sec,  for  the  use  of  a  troop  of  the  horse  guards.  Lord  Amherst  succeeded 
Lord  R.  Bertie,  and  had  possession  given  him  of  the  school,  &c,  and  the 
buildings  were  used  always  for  the  purposes  of  the  troop,  and  never  in 
any  manner  for  the  private  benefit  of  Lorn  Amherst.  The  rent  was  paid  by 
stoppages  from  the  pay  of  the  troop. — By  Ashhurst,  J.  It  is  admitted  that 
neitner  the  possessions  of  the  crown,  nor  of  the  public,  are  liable  to  be  rated 
to  the  poor;  and  as  this  property  falls  within  one  or  the  other  of  these 
descriptions,  it  is  not  rateable  to  the  poor. — And  by  Butler,  J.  In  this  case 
the  plaintiff  did  not  contract  as  general  lessee,  but  merely  for  the  benefit  of 
the  public,  by  order  of  the  crown ;  and  he  made  no  use  whatever  of  the 
stables.    Therefore  he  cannot  be  considered  as  the  occupier. 

Rex  v.  Hurdis,  3  T.  R.  497 ;  1  Bott,  187 ;  1  Not.  P.  L.  199.  The 
appellant  objected  to  the  rate  because  one  Wood,  gunner  of  the  king's  fort 
and  battery  at  S.  who  was  a  servant  to  his  majesty,  and  not  in  his  own 
right  the  occupier  of  the  dwelling-house  thereto  belonging,  and  who  there- 
fore ought  not  to  have  been  charged  in  the  rate,  was  inserted  therein,  and 
charged  as  the  occupier  of  the  battery-house.  At  the  time  of  making  the 
rate,  he  was  a  head  or  master  gunner,  and  acted  as  such  at  the  fort  or 
battery  of  S.  The  fort  and  battery-house  are  the  property  of  the  crown,  and 
a  master  gunner  is  an  officer  appointed  by  the  crown,  and  removable  at 
pleasure.  Wood  being  so  employed,  occupied  the  whole  of  the  house, 
except  one  room  ;  the  furniture  belonging  to  him. — Lord  Kenyan,  C.  J.  I 
do  not  feel  that  my  opinion  upon  this  subject  militates  against  any  decided 
case,  but  I  shall  determine  upon  the  ground  of  positive  law,  as  it  is  laid 
down  in  the  43  Eliz.  which  subjects  every  occupier  of  lands,  houses,  &c, 
to  be  rated  to  the  relief  of  the  poor.  Now  it  is  expressly  stated  in  the  case, 
that  Wood  was  the  occujtier  of  the  battery-house;  and  though  perhaps  it 
might  have  been  contended  below,  that  he  was  not  the  occupier,  in  the  legal 
sense  of  the  word,  yet  the  finding  of  the  sessions  precludes  that  question 
here.  It  is  not,  however,  a  general  position,  that  a  servant  of  the  crown 
occupying  a  house  in  respect  of  his  office,  is  not  rateable  for  it.  Soldiers 
indeed  cannot  be  said  to  be  the  occupiers  of  their  barracks,  in  the  legal 
sense  of  the  word ;  they  are  no  more  than  mere  servants.  Therefore  Wood 
was  properly  rated.    See  Rex  v.  Ronton  Abbey,  ante,  p.  10. 

But  if  soldiers  in  barracks  arc  supplied  with  accommodation  beyond  what 
is  strictly  necessary  for  them,  as  soldiers,  they  may  become  rateable ;  as 
appears  by  Rex  v.  Terrott,  3  East,  506 ;  1  Bott,  230  •,  1  Not.  P.  L. 
197.  The  appellant  was  an  artillery  officer.  He  had  his  quarters  at  a 
building  fitted  up  at  the  expence  of  the  crown.  There  were  several  apart- 
ments beyond  what  were  necessary  for  the  regimental  business,  and  he 
resided  in  them  with  his  family  ;  the  usual  barrack  furniture  was  provided 
by  the  crown.  He  was  rated  in  respect  of  these  apartments. — By  Lord 
Ellenborough,  C.  J.  The  principle  of  the  subject  is,  that  if  the  party  hate 
the  use  of  the  building,  or  other  subject  of  the  rate,  as  a  mere  servant  of  the 
crown,  or  of  any  public  body,  or  in  any  other  respect  for  the  mere  exercise 
of  public  duty  therein,  and  nave  no  beneficial  occupation  of,  or  emolument 
resulting  from  it  in  any  personal  and  private  respect,  then  he  is  not  rateable. 
The  property  of  the  crown  in  the  beneficial  occupation  of  a  subject,  whether 
he  be  a  civil  or  a  military  officer  of  the  crown,  is  equally  rateable.  But  if 
the  use  of,  or  residence  upon,  the  property,  be  either  as  the  servant  of  the 
crown,  and  for  public  purposes  only,  or  as  a  mere  public  officer  or  servant, 
the  parties  having  the  use  of  the  property  merely  for  such  purposes,  are  not 
rateable ;  because  the  occupation  is  throughout  that  of  the  public,  and  of 
which  public  occupation  the  individuals  are  only  the  means  and  instruments. 
Rate  confirmed. 

See  also  Holford  v.  Corteland,  3  Bos.  jr  Put.  139 ;  in  which  the  principle; 
of  the  al>ove  decisions  is  fully  discussed  and  elucidated. 

Rex  v.  Woodward  and  another,  5  T.  R.  79  ;  1  Bott,  205  ;  1  NoL  P.  X 
182.    The  trustees  of  a  quakcr  meeting-house  were  rated  to  the  poor  fcr 
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the  meeting-boose,  the  basement  story  of  which  is  divided  into  many  small     Fourthly,  On 
looms  one  of  which  is  occupied  by  a  person  called  the  door-keeper,  whose  whom  to  be  made. 

business  it  is  to  attend  the  boose  when  necessary,  and  keep  the  meeting- 

house  clean,  for  which  he  has  a  small  salary.    The  remaining  apartments  jfZ!?!?  ooproftt 
are  either  not  occupied,  or  are  appropriated  to  the  use  of  poor  persons  nimble.*"  *** 
maintained  by  the  quakers.    The  meeting-house  is  solely  appropriated  to 
religious  and  charitable  purposes.    The  trustees,  the  persons  rated,  do  not 
receive  any  rent  for  the  same.    No  pecuniary  advantage  whatever  is  made 
of  the  meeting-house. 

Hie  Court  said,  it  was  impossible  to  support  this  rate  on  the  trustees,  who 
had  no  interest  in  the  premises ;  and  that  there  was  no  occupier  at  present, 
nor  any  profit  made  or  it 

Analogous  to  the  above  dues  are  the  following;   viz.,  Robson  v.  Hyde, 
esquire,  Cold.  310;  1  Bott,  164;  1  Not.  P.  X.  187.     In  this  ease  it  was 
determined  that  a  private  building  always  used  as  a  chapel,  and,  by  contract,  A  private  build- 
never  to  be  used  for  any  other  purpose  whatsoever,  but  not  consecrated,  is,  ll5J5Jj£  **ihi 
if  a  profit  be  made  of  it  by  letting  out  the  pews  or  otherwise,  rateable  to  the  ur  apr^b^uute 
poor.    But  if  it  were  absolutely  given  to  the  public,  it  might  be  a  strong  out. 
ground  for  saying  that  it  was  not  rateable. 

Rex  v.  Agar  and  others,  14  East,  266;  Bott,  Cont.  88 ;  1  Nol.  P.  L.  188,  ^l?S?^1of  a 
189.  In  an  assessment  for  the  relief  of  the  poor  of  St.  Martin,  York,  the  ^Sl^agmoney 
defendants  were  thus  rated : —  annually  for  the 

44  Messrs.  Agar  and  Gibson— Chapel  rent,  20/.— One  month,  15*.— Three  |^fiteaNellor,, 
months,  2/.  5#.w  the  profits  made 

Against  the  assessment,  they  appealed  on  the  grounds  that  the  mcthodist  Sl^hL^cl!?* 
chape),  therein  mentioned,  was  not  liable  to  be  rated,  and  that  they  (the  tbeyexpendtiie 
trustees)  were  not  liable  to  be  rated  in  respect  of  it,  not  being  the  occupiers  whole  of  what 
of  it,  nor  having  any  beneficial  or  other  interest  therein  which  was  legally  JJlIiMdUbnrM- 
the  subject  of  a  rate.    The  sessions  confirmed  the  rate,  subject  to  the  ments  forrepaimi 
opinion  of  the  Court,  on  these  following  facts : — In  1804,  the  appellants  pur-  J^J?*1  *?  atle"  * 
chased  a  piece  of  ground,  upon  which,  by  means  of  voluntary  contributions,  pJj^Jnd tapering- 
they  erected  the  chapel  in  question.    The  premises  were  shortly  afterwards  the*ealarieeof  the 
conveyed  to  them,  upon  trust,  that  they  should  let  the  pews  and  seats  in  the  P™******- 
chapel  under  such  yearly  or  other  payments  as  they  might  think  fit,  and 
upon  other  trusts  (as  by  the  deeds  appeared  more  particularly) :  the  con- 
sideration for  the  purchase  of  the  ground,  and  the  expence  of  erecting  the 
chapel,  were  raided  partly  by  voluntary  donations,  ana  partly  by  sums  bor- 
rowed by  the  appellants.     The  current  expences  of  the  trustees  in  supporting 
the  chapel  during  the  year  1810,  as  appeared  by  the  disbursements  after 
mentioned,  were  217/.  7s.;  and  the  whole  of  the  pew  rents  received  for  that 
year  amounted  to  221/.  4*.,  which  were  applied  towards  the  discharge  of 
the  following  expences,  viz. 

£.  s.    (I. 

Insurance  from  fire 2    .0    0 

To  a  year's  rent  and  taxes  of  two  dwelling-houses  occupied  by 

the  two  methodist  preachers,  ending  25th  December,  1810.       70    0     0 

To  diapel-cleaners  and  candle-snuffers 20  1  (>    0 

(There  were  several  items  for  work  about  the  chapel,  as  painting, 

Sec;  also  for  candles,  amounting  to  39/.  6*.,  and  then  the 

two  following  items,  viz.) 
To  one  year's  quarterage  for  salary  and  board  allowed  to  two 

methodic  preachers  for  officiating  in  the  York  chapel  110     0    0 

To  Thornajt  Stodhart,  for  half  a  year's  salary  for  conducting  the 

singing  iu  the  chapel,  ending  25th  December,  1810     .         .        .r>     0    0 

Making  altogether    217     7     0 

The  point  reserved  by  the  sessions  was,  whether  the  appellants,  under  the 
above  circumstances,  were  liable  to  contribute  to  the  relief  of  the  poor  in 
respect  of  the  rents  or  monies  so  received  for  the  pews,  and  so  applied  as 
ahtve  stated.  After  argument,  Ixwrd  Ellrnbtnrough,  C.I.,  said,  the  question 
is  whether  the  trustees  are  rateable  ?    In  what  situation  do  they  stand  to 

E  2 
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Fourthly,  (>n     the  property  ?     In  1804  they  purchased  the  ground  on  which  they  after- 
whom  to  lie  made,  wards  erected  the  chapel ;  they  are  therefore  the  owners  of  the  property. 

If  they  had  gratuitously  admitted  persons  into  their  chapel,  and  provided 

preachers  for  the  congregation,  without  receiving  any  thing,  they  would 
nave  come  within  the  case  of  Rex  v.  Woodward  and  others,  5  7^  22.  79. 
What  similitude  then  does  this  tear  to  Waldo's  case,  ants,  51,  who  gratui- 
tously devoted  his  property  to  the  education  and  maintenance  of  paupers, 
but  derived  no  profit  to  himself?  Here  profit  is  made  of  the  property  to 
the  full  by  the  trustees.  If  it  were  absolutely  necessary  that  all  the  sums 
stated  in  the  account  of  expences  should  be  expended,  it  should  have  been 
expressly  found  in  the  case  that  they  were  all  necessarily  expended  in  the 
carrying  on  the  business  of  the  chapel.  The  trustees  may  go  on  increasing 
their  expenditure  in  this  manner  as  their  profits  increase.  I  admit  that  it  is 
not  found  that  any  of  the  items  were  fraudulently  swelled  for  the  purpose  of 
this  question;  but  it  is  not  enough  in  these  cases  to  shew  that  the  expences 
laid  out  in  any  particular  year,  absorbed  the  profits  of  that  year :  for  the 
benefit  of  such  expences  may  be  derived  in  future  years,  as  is  often  the 
case,  with  improvements  of  farms,  and  rateable  on  that  account.  Whether 
these  which  are  stated  were  necessary  expences  or  not,  I  cannot  take  upon 
me  to  say  from  the  case,  but  it  should  at  least  have  been  found  that  uey 
were  all  necessary,  to  produce  the  render  of  the  rent  received.  This  is  not 
like  the  cases  where  persons  have  been  held  not  to  be  rateable  for  property, 
as  not  being  in  the  occupation  of  it;  for  these  appellants  are  the  original 
proprietors  of  the  land  on  which  they  have  erected  a  chapel  by  voluntary 
subscription,  under  no  restriction  as  to  the  profits  to  be  derived  from  ft,  and 
in  the  actual  receipt  of  rents,  which  they  have  applied  in  manner  stated.— 
Grose,  J.  The  first  question  is,  whether  there  is  any  thing  rateable  in  this 
case  ?  and  here  is  clearly  rateable  property;  for  there  is  land,  and  a  build- 
ing which  produces  profit.  How  then  does  this  differ  from  the  case  of  other 
buildings  which  produce  profit  ?  If  this  be  not  rateable  on  account  of  the 
subsequent  application  of  the  profits  by  the  trustees  to  the  benefit  of  others, 
why  snould  any  estate  which  a  man  holds  in  trust  be  rateable  P  Then,  9dDy, 
the  trustees  who  receive  the  profits  are  the  occupiers  of  the  property,  and 
therefore  they  are  liable  to  be  rated  for  it. — Le  Blanc,  J.  The  subject- 
matter  of  this  rate  is  within  the  stat.  43  Eliz.,  c.  2,  which  directs  tbe 
occupiers  of  lands  and  houses  to  be  rated.  I  agree  that  this  is  in 
substance  a  rate  on  the  ministers,  for  if  they  had  let  out  the  pews 
and  received  the  rents,  they  would  only  have  received  the  surplus  profit 
after  payment  of  all  the  necessary  expences  of  the  chapel;  but  tbe 
pews  are  let  out  by  those  who  are  in"  effect  the  trustees  for  the  ministers, 
for  they  pay  over  to  them  so  much  as  remains  after  defraying  the  expences. 
The  trustees,  therefore,  must  be  considered  as  the  occupiers,  because  the 
property  is  in  them,  and  they  let  out  the  pews,  and  they  are  therefore  rate- 
able for  the  profits  in  the  same  manner  as  the  ministers  themselves  would 
be  if  these  latter  let  out  the  pews. — Bay  ley,  J.  The  property  itself  is  rate- 
able, and  the  trustees  are  the  proper  persons  to  be  rated  for  it.  It  is  a 
house,  and  the  stat.  of  Eliz.  says  that  occupiers  of  houses  are  rateable.  It 
produces  profit,  for  certain  sums  are  annually  paid  into  the  hands  of.  the 
persons  rated  by  those  who  rent  the  pews.  Then  it  is  objected,  that  part  of 
the  money  so  received  which  is  applied  to  the  salaries  of  the  preachers,  is 
referable  to  them  and  not  to  the  house ;  and  that  if  there  were  no  preachers, 
there  would  be  no  pew-rents  received :  I  agree  that  the  money  so  received 
is  partly  referable  to  the  preachers,  but  a  part  is  also  referable  to  the  house 
itself,  in  respect  to  the  superior  accommodation  afforded  by  it  to  those  who 
attend  the  preacher :  for  such  large  sums  would  not  be  paid  to  hear  them 
in  the  open  air.  There  is  no  hardship  in  saving  that  the  trustees  shall  pay 
the  rate,  for  they  will  stop  in  transitu  so  much  as  they  pay  for  this  purpose ; 
and  the  ministers  are  not  the  proper  persons  on  whom  to  impose  the  rate  on 
the  building  in  respect  of  their  salaries.  The  trustees  are  not  under  any 
obligation  to  make  the  payments  to  the  extent  stated :  they  have  paid  the 
money  in  fact ;  but  they  were  under  no  obligation  to  do  so  at  all  events. 
This,  therefore,  being  property  which  in  its  nature  is  rateable,  and  profit 
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being  in  fact  made  of  it,  and  that  profit  passing  in  the  first  instance  through 
the  hands  of  the  trustees,  I  see  no  doubt  but  they  are  rateable  for  it.  Order 
and  rate  confirmed. 

Rex  v.  Commissioners  of  the  Navigation  of  Salter  s  Load  Sluice  to  Stan' 
fnund  Sluice,  4  T.  R.  730;  1  Bott,  201 ;  1  Not.  P.  L.  189.  The  defendants 
were  assessed  for  the  tolls  of  a  sluice,  which  rate  was  confirmed  at  the 
BCiskmo  It  appeared  that  the  tolls  were  directed  by  the  act  of  parliament 
passed  for  the  supporting  of  the  sluice,  "to  be  applied  for  the  several  pur- 
poses of  the  said  act,  and  for  no  other  whatever." — Per  Lord  Kent/on,  C.  J. 
It  is  not  sufficient  to  point  out  property  within  the  parish,  but  there  must 
also  be  some  beneficial  occupant  or  occupants.  Corporations  may  un- 
questionably be  rated.  Here  there  is  property  which  is  the  subject  of  a  rate, 
bat  there  is  no  occupier  of  it.    Rate  quashed. 

Rex  t.  Inhabitants  of  Liverpool,  7  B.  $•  C.  61 .  The  trustees  of  the  docks 
and  harbour  of  LiTerpool  were  empowered,  by  statute,  to  take  certain  rates 
and  duties  from  ships  resorting  there,  and  the  statute  also  provided  that  those 
rates  should  be  applied  to  paying  off  the  debt  incurred  in  making  the  docks, 
&c,  and  to  keeping  them  in  repair ;  and  that  then  the  rates  should  be  lowered, 
reserving  sufficient  to  keep  the  docks,  &c,  in  repair,  management,  Sec.  The 
parish  of  Liverpool  rated  the  trustees  to  the  poor,  for  the  docks,  offices,  ficc, 
against  which  they  appealed ;  and  the  sessions,  thinking  them  not  liable, 
struck  out  the  assessment  subject  to  a  case.  After  argument — Lord  Ten- 
terden,  C.  J.  I  am  of  opinion  that  the  order  of  sessions  must  be  confirmed. 
It  seems  to  me  that  there  is  no  solid  ground  for  the  distinction  which  has 
been  taken  as  to  those  parts  of  the  property  rated,  which  arc  rented  by  the 
dock  company ;  for,  if  were  be  no  beneficial  occupation,  it  can  make  no 
difference  whether  the  occupier  be  the  owner  or  not  As  to  the  main  ques- 
tion, the  case  of  Rex  v.  the  Commissioners  of  Salter's  Load  Sluice  (see  4  T.  R. 
790,  supra),  is  decisive.  There  the  tolls  were,  by  act  of  parliament,  directed  to 
be  applied  u  to  the  purposes  of  the  act,  and  to  and  for  no  other  use  or  purpose 
whatsoever."  The  statute  under  which  the  dock  rates  in  question  are  levied, 
does  not  indeed  contain  an  express  direction  that  the  rates  shall  be  applied 
to  the  purposes  specified,  and  no  other ;  but  it  directs  that  certain  burdens 
shall  be  discharged,  and  that  then  the  rates  shall  be  lowered  ;  and,  therefore, 
any  application  of  those  rates  to  other  purposes  not  specified,  would  be  a 
direct  violation  of  the  statute.  Nothing  of  that  kind  is  suggested,  and, 
therefore,  there  is  not,  in  reality,  any  difference  between  this  case  and  the 
former.  The  principle  of  not  rating  property  of  which  no  person  has  a 
beneficial  occupation,  is  not  confined  to  canals  or  docks,  or  property  of  that 
nature.  A  quaker's  meeting-house,  if  the  pews  arc  not  let,  is  not  rateable, 
as  was  decided  in  Rex  v.  Woodward,  5  T .  R.  7J),  and  the  same  would  be 
applicable  to  a  chapel  with  the  rites  of  the  Church  of  England,  or  to  a  dis- 
senting meeting-house.  On  the  other  hand,  it  was  held  in  Rex  v.  Agar, 
14  East,  256,  that  when  the  pews  of  such  a  meeting-house  were  let,  the 
trustees  were  rateable  in  respect  of  the  rents,  although  not  received  to  their 
own  use,  but  for  the  benefit  of  the  minister.  Here  the  trustees  were  not 
occupiers  in  the  ordinary  sense  of  the  word,  and  no  profit  was  received  for 
the  use  of  any  person.  It  is  said  that  the  docks  were  made  by  the  corpora- 
tion of  Liverpool  in-order  to  improve  their  private  property ;  if  such  an  effect 
is  produced,  that  property  will  be  rateable  for  the  improved  value. — Bay  leg 
and  Littledale,  Js.  concurred.     Order  of  sessions  confirmed. 

Rex  v.  the  Trustees  of  the  River  Wearer  Navigation,  7  B.  $  C.  70.  Upon 
an  appeal  against  a  rate  made  by  the  overseers  of  the  poor  of  the  township 
of  Moulton,  in  the  county  of  Chester,  upon  the  trustees  of  the  river  Weaver 
Navigation,  the  sessions  confirmed  the  rate  subject  to  the  opinion  of  this 
Court  on  the  following  case.  By  an  act  of  parliament  passed  7  Geo.  I.  en- 
titled "An  Act  for  making  the  river  Weaver  navigable  from  Fmdsham 
Bridge  to  Winsford  Bridge  in  the  county  of  Chester,"  it  was  enacted,  "  That 
from  and  after  the  said  work  shall  be  finished,  and  all  the  charges  thereof, 
&c,  fully  paid,  that  then  the  clear  produce  of  the  rates  and  duties  shall,  from 
time  to  time,  be  employed  for  and  towards  amending  and  repairing  the  public 
bridges  within  the  county  of  Chester,  and  such  other  public  charges  upon 
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There  must  be  a 
beneficial  occu- 
pant. 


Dock  dues,  if  ex- 
pended, pursuant 
to  the  act,  entirely 
in  making  and 
keeping  the 
docks,  Ac  in  re- 
pair, are  not 
rateable. 


When  the  sur- 
plus tolls  of  a  na- 
vigation were 
directed  by  bta- 
tute  to  be  ex- 
pended in  repair- 
ing public  bridges 
and  highways,  it 
washeld  that  they 
were  not  rateable 
to  the  poor. 
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Fourthly,  On    ^e  county,  and  in  such  manner  as  the  justices  of  the  peace  at  the 
whom  to  be  made,  mas  quarter  sessions  shall  yearly  order,  direct,  and  appoint"    And  after 

reciting  that  the  roads  leading  to  the  river  would  he  much  injured  hy  tie 

increased  traffic  upon  them,  it  was  also  provided,  that  so  much  of  the  rates 
as  the  justices  might  think  fit  should  he  expended  in  repairing  those  roads, 
and  that,  if  any  surplus  remained,  it  should  he  expended  in  repairing  suck 
other  highways  in  the  county,  as  the  justices  in  sessions  should  appoint 
By  the  33  Geo.  II.  further  provisions  as  to  the  navigation  were  made,  but 
it  directed  that  the  surplus  duties,  after  payment  of  the  expences  of  the  navi- 
gation, should  be  applied  to  such  public  purposes  as  before  mentioned. 

The  tonnage  rates  and  duties  upon  the  Weaver  are  not  charged  by  the 
mile,  but  one  shilling  per  ton  is  charged  upon  the  whole  line  of  river;  and 
a  vessel  navigating  the  whole,  or  any  part  of  the  length  of  the  said  naviga- 
tion, is  subject  to  the  same  charge.  This  tonnage  is  paid  quarterly  at  the 
River  Weaver  Navigation  office  at  Northwich,  which  is  a  distinct  township 
from  Moulton.  The  annual  accounts  up  to  the  5th  of  April,  in  each  year, 
are  regularly  audited  by  the  clerk  of  the  peace,  and  filed  at  the  Mjckakmt 
quarter  sessions,  when  the  balance,  arising  from  the  rates  and  duties,  in  the 
hands  of  the  treasurer,  over  and  above  the  necessary  charges  and  expences 
for  the  maintenance  and  support  of  the  navigation,  is  directed  hy  the  magis- 
trates there  assembled,  to  be  paid ;  and  the  same  is  invariably  paid  to  the 
county  treasurer,  to  be  applied  for  the  general  purposes  of  the  county,  ac- 
cording to  the  acts  of  parliament,  and  to  none  others.  The  township  of 
Moulton  rated  the  trustees  as  follows : 


Occnpiera. 

Property  rated. 

Rental. 

Sam  assessed. 

The  Trustees  of 
the  River  Wea- 
ver navigation. 

Lands  used  for  the  River 
Weaver,  with  the  tolls,  dues, 
and  duties  arising  therefrom, 
or  in   respect  thereof,  within 
the  township  of  Moulton, 

£    *.    d. 
224  13    4 

£    a.    d. 
35    4    0 

The  amount  at  which  the  trustees  are  assessed  in  the  said  rate,  provided 
they  are  rateable  at  all,  is  correct — In  the  course  of  the  argument,  Bayley, 
J.,  said,  "  We  think  that  as  there  is  not  any  clause  in  the  statutes  set  oat, 
which  vests  the  soil  of  the  river  Weaver  in  the  trustees,  they  cannot  he  rate- 
able to  the  relief  of  the  poor  in  respect  of  the  tolls. 

It  was  then  suggested  that  the  trustees  were  rated  in  several  parishes 
through  which  the  river  Weaver  runs,  and  that  in  some  of  them  they  might 
be  considered  as  the  occupiers  of  land ;  it  was  therefore  important  to  have 
the  opinion  of  the  Court,  as  to  their  liability  to  be  rated  under  such  circum- 
stances. Upon  this  point,  the  Court  deferred  their  judgment  until  the  case 
of  Rex  v.  Ink.  of  Liverpool  (ante,  59)  had  been  decided ;  upon  which  occasion, 
Bayley,  J.,  said,— The  principle  of  this  decision  is  applicable  to  the  case  of 
Rex  v.  the  Trustee*  of  the  River  Weaver  Navigation.  There  the  surplus  tolls 
remaining  over  and  above  the  expences  of  supporting  the  navigation  were 
to  be  applied  to  the  repairing  and  maintaining  of  bridges  and  highways. 
Those  were  public  purposes,  and  as  no  part  of  the  monies  received  could  be 
applied  to  private  purposes,  those  monies  were  not  rateable  in  the  hands  of 
the  trustees.  The  order  confirming  the  rate  must  therefore  be  quashed  upon 
this  ground,  as  well  as  that  which  was  mentioned  by  the  Court  at  the  tune 
of  the  argument. — Order  of  sessions  quashed. 
Lessee  of  tolls  of  Rex  v.  Eyre,  12  East,  416 ;  1  NoL  P.  L.  127.  The  defendant  appealed 
iwNfcbridga  not  against  a  poor's  rate,  wherein  he  was  assessed  as  "lessee  of  the  tolls  of  the 
raumwo  as  sneb     Rey  Bridge"  at  Tewkesbury,  at  360/.  per  annum.    The  sessions  confirmed 

the  rate  upon  the  general  principle,  as  they  stated,  that  the  rent,  bona  fide 
paid  by  the  occupier,  is  the  best  criterion  by  which  to  judge  of  the  value  of 
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Fourthly,  On  This  was  an  action  of  trespass  brought  to  try  the  question,  Whether  the 

whom  to  be  made,  plaintiff  was  liable  to  be  rated  to  the  poor's  rate  in  respect  of  his  occupation 

of  a  house  ?    The  house  in  question  was  occupied  by  the  plaintiff  under  the 

Ses aThouseas  trustees  of  the  navigation  of  the  river  Lee,  Earing  been  appointed  their  sur- 
surveyor  to  the  veyor ;  and  it  was  situate  on  the  river  Lee,  about  half  way  between  London 
iiavig^tion^oroje  ^d  Hertford.  It  had  been  built  out  of  the  tolls  arising  from  the  navigation 
theetrusteesof  of  the  river,  and  the  plaintiff  occupied  it  for  the  purpose  of  superintending 
that  river,  held  the  business  of  the  trustees.  By  the  provisions  of  the  act  of  parliament 
poOT^ratesf0*  which  regulated  the  tolls  to  be  taken  on  this  river,  it  was  expressly  directed 
although  bf  act  that  the  tolls  arising  from  the  navigation  should  not  be  subject  to  the  poor's 
to|P™amcnt  tbe  rates.  It  was  contended,  that  as  the  plaintiff  was  the  servant  of  the  tons- 
exempted  from  tees,  who  had  no  beneficial  interest  in  the  navigation  of  the  river  or  in  die 
being  rated,  and  tolls,  he  was  to  be  considered  as  the  servant  of  the  public,  and  as  exempted 
S^«£hw.  ««  from  the  poor's  rate :  if  the  trustees  had  not  built  tie  house  they  must  nave 

trustees  nave  no  .  %  *  *    y  1    »     •  ««         _i  *•*  >*■ 

beneficial  in-  paid  for  one  out  of  the  rates  and  duties  collected  on  the  river. — Abbott, 
terest,  but  act  for  £.  j.,  was  of  opinion,  that  the  plaintiff  was  rateable  in  respect  of  this  house. 
the  public.  if  he  had  received  a  salary  out  of  the  tolls,  and  had  rented  another  house, 

he  would  clearly  have  been  liable  to  be  rated  for  it     Verdict  for  the 
defendants. 

The  words  of  43  Eliz.  c.  2,  s.  1,  are,  "  by  taxations  of  every  inhabitant, 
parson,  vicar,  and  other,  and  of  every  occupier  of  lands,"  &c.  A  rate  on  a 
foreign  ambassador,  or  any  of  his  privileged  suite,  cannot  be  levied  by  dis- 
tress, 7  Anne,  c.  12 ;  but  the  goods  of  an  unprivileged  person  may  be  taken. 
NoveUov.Toogood,  IB.&C.554;  2  D.frR.  833;  1  D.&  R.  Mag.  Cfc.441. 


(Fifthly)— m^t  Vropertg  i*  Stateable. 

Fifthly,  What  1.  Land,  Houses,  8fC,  are,  p.  62. 

property  is  rate-  2.  Stock  in  trade  is,  p.  63. 

able.  3.  Household  Furniture,  Money,  and  Funded  Property,  not  rateable, 

p.  67. 

4.  Salaries,  and  Wages  of  Labour,  $•(?.,  are  not,  p.  68. 

5.  Tithes  are,  p.  68. 

6.  Manors,  and  their  profits,  are,  p.  70. 

7.  Mines,  p.  71 . 

8.  Woods,  p.  80. 

9.  Commons,  Way-leaves,  Rights  of  Pasture,  $*c,  p.  83. 

10.  Extra  Profits  from  Land,  p.  89. 

11.  Of  increased  value  of  Land,  <$*c,  and  herein,  of  Docks,  Navigation, 

Tolls,  jrc.,p.  95. 

1.  Land,  Houses,  jrc  (a) 

The  first  kind  of  real  property  named  in  the  43  Eliz.  c.  2,  s.  1,  (ante,  p.  44), 
to  be  taxed  to  the  relief  of  the  poor,  is  "  land  and  houses" 

"  All  things  which  are  real  and  in  yearly  revenue  must  be  taxed  to  the 
poor."    Resol.  of  the  judges  of  assize  in  1633.    Dolt.  F.  235. 

"  Land  hath  in  its  legal  significations  an  indefinite  extent,  upwards  as 
well  as  downwards.  Cujus  est  solum,  ejus  est  usque  ad  caelum,  is  the  maxim  of 
the  law,  upwards ;  and  downwards,  whatever  is  in  a  direct  line  between  the 
surface  of  any  land  and  the  centre  of  the  earth,  belongs  to  the  owner  of  the 
surface.  The  word  *  land1  includes  not  only  the  face  of  the  earth,  but  every 
thing  under  it  or  over  it." — 2  Bla.  Com.  18. 

(a)  Lands,  houses,  &c.   The  occupiers  as  by  a  mineral  spring  being  upon  the 

of  lands,  whether  for  pleasure  or  for  the  land,    (Rex  v.  Miller,  Covp.  619;  1 

ordinary  purposes  of  cultivation,  and  the  Bott,  155),  by  a  spring  of  plain  water 

occupiers  of  houses,  &c,  are  liable  to  be  being  upon  it  (Rex  v.  New  River  Com* 

rated  by  reason  of  their  occupancy,  whe-  pany,   1  M.  fy  S.  503 ;  Bott,  cons.  96), 

ther  they  derive  any  real  profit  from  tbe  by  a  dock  being  erected  upon  it  (Rex  v. 

occupancy  or  not.     Res  v.  Hull  Dock  Mull  Dock  Company,  1  T.  R.  219 ;  1 

Company,  5  M*  &;  S.  S94  ;  The  King  v.  Bott,  171),  by  water-works  being  erected 

Attwood,  6  B.  %  C.  297.      And  if  the  upon  it    (Atkins  v.  Davis,  Catd.  315; 

annual  value  of  the  land  or  house  be  en-  Rex  v.  Mayor,  fa,  of  Bath ,  14  East,  609 ; 

hanced  by  any  collateral  circumstances,  Bott,  Cont.  91) ;  or  by  the  main  pipes 
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Fifthly,  What        Q-  v.  Barking ;  2  Ld.  Raym.  1280 ;  Bott,  126 ;  1  Not.  P.  L.  204.    Upon 
property  Urate-  quashing  several  orders  made  relating  to  the  poor  rates,  the  matter  in 
able.  difference  was  referred  to  the  determination  of  the  Lord  C.  J.  Holt ;  bat  the 

parties,  not  satisfied  with  his  opinion,  signified  their  consent  in  writing  to 
i.  btocftiiitnide.  m^m\t  this  question  to  the  opinion  of  the  judges  of  the  K.  B  :  to  wit, 
ntoultohis  whether  a  farmer for  his  stock  shall  not  be  chargeable  and  taxable  to  die 
stock.  poor  rate,  as  well  as  a  tradesman  for  his  stock  in  trade  P    And  the  other 

three  judges  were  of  opinion  that  a  fanner  for  his  stock  is  not  taxable,  con- 
trary to  the  opinion  of  Holt,  C.  J.    Whereupon  the  following  rale  of  court 
was  made :  "  Upon  mature  deliberation,  it  is  considered  by  the  Court,  that 
a  farmer  is  not  taxable  to  the  poor  rate  for  his  stock ;  and  that  a  tradesman 
is  taxable  for  his  stock  in  trade."    [Or,  as  it  is  expressed  in  the  record, 
Quod  firmarius,  anglici,  a  farmer,  non  erit  onerabilis  et  taxabilis  ad  ratut 
pauperum  pro  peculiis,  anglici,  stock ;  et  quod  artifex,  anglici,  a  tradesman, 
est  oneraHlis  et  taxabilis  pro  peculiis,  anglici,  stock,  in  arte,  anglici,  trade.] 
The  reason  why  a  farmer  is  not  liable  to  be  rated  by  reason  of  his  farming 
stock  is,  that  the  annual  profits  of  the  land  being  rated,  the  profits  of  die 
stock  have  already  been  assessed  in  those  of  the  land.    2  Lord  Raym. 
1280. 
stock  in  trade  of       Bex  v.  Witney,  Oxfordshire,  5  Burr.  2634;    1  Bott,  141 ;    1  NoL  P.  L. 
rateSe^'^e,   167-    An  aPP«d  against  a  rate  for  the  relief  of  the  poor  of  Witney,  for  that 
if  property  which  there  were  within  the  said  parish  many  manufacturers,  and  other  traders, 
•to  "to^mS!^  wno  emIJ^oye^  under  them  many  servants  and  apprentices,  and  were  not 
able  be  not  rated,  assessed  in  the  said  rate  for  their  stocks  in  trade ;  the  said  rate  was  quashed 
they  ought  to        on  account  of  such  omission,  subject  to  the  opinion  of  the  court  of  K.  B.,  on 
inaerfogl^ild7  *°e  foUowmS  facte  '•  I*  appeared  there  had  long  been  many  such  manufac- 
not  to  quash  the    turers  and  traders  within  the  said  parish,  who  had  been  constantly  assessed 
whole  rate.  to  the  land-tax  for  their  respective  stocks  in  trade,  but  none  of  whom  had 

ever  been  charged  with  the  payment  of  any  rate  for  the  relief  of  the  poor  on 
account  of  such  stocks.  That  as  well  the  said  manufacturers  and  traders,  as 
all  other  occupiers  of  lands  and  houses  within  the  said  parish,  had  been  and 
constantly  are  assessed  in  this  and  all  former  rates  for  the  relief  of  die  poor 
as  well  as  to  the  land-tax  for  the  lands  and  houses  in  their  respective  occu- 
pations. The  counsel  who  argued  in  support  of  the  order  of  sessions,  cited 
and  relied  upon  the  case  of  Q.  v.  Barking,  (supra).  But  the  Court  were  not 
satisfied  of  the  authority  of  that  case.  Lord  Mansfield,  C.  J.,  expressly  called 
it  a  strange  case.  They  observed,  that  the  opinion  of  three  of  the  judges 
was  only  said  to  be,  that  a  farmer  for  his  stock  was  not  taxable,  contrary 
to  the  opinion  of  Holt,  C.  J.  But  it  doth  not  appear  that  a  question  was 
directly  put  to  them,  whether  a  tradesman  was  taxable  to  the  poor  for  his 
stock  in  trade  ?  The  Court,  however,  gave  no  explicit  opinion  upon  the 
merits  of  the  present  case,  though  they  seemed  very  far  from  allowing  that 
a  tradesman  is  rateable  to  the  poor  for  his  stock  in  trade.  But  here,  the 
order  of  sessions  is  clearly  wrong  upon  the  face  of  it ;  because  they  ought 
not  have  quashed  the  whole  rate,  but  to  have  added  those  persons  and  that 
property  which  it  was  thought  were  illegally  omitted.  And  the  order  was 
quashed. 
Same  point,  Whe-  Bex  \.  Ringwood,  Cowp.  326;  1  Bott,  148;  1  NoL  P.  L.  167.  On 
^erBtock  in  trade  shewing  cause  against  quashing  an  order  of  sessions  which  had  quashed  a 
k~  «•-".  ^^  ^  ^e  ^ief  0f  the  poor  of  the  parish  of  Ringwood,  the  sessions'  order 

stated,  that  three  persons  were  possessed  as  co-parceners,  of  stock,  in  the  trade 
and  business  of  common  brewers  and  maltsters  in  the  said  parish,  to  the 
value  of  4000/. ;  for  no  part  of  which  the  said  co-parceners,  or  any  of  them, 
were  or  was  in  the  said  rate  assessed  to  the  relief  of  the  poor  of  the  said 
parish.  And  it  did  not  appear  to  this  Court  that  stock  in  trade  had  ever 
before  been  rated  in  the  saia  parish.  Therefore  the  court  adjudged  that  the 
said  recited  rate  ought  to  be  quashed,  and  the  same  was  quashed  accord- 
ingly ;  and  a  new  rate  ordered  to  be  made  immediately,  for  the  relief  of  the 
poor  of  the  said  parish,  by  the  churchwardens  and  overseers  of  the  poor  of 
the  said  parish  of  Ringwood.  On  hearing  the  cause,  the  Court  declined 
entering  into  the  merits ;  but  as  to  this  particular  case,  Lord  Mansfield  said, 
— I  have  no  doubt  what  is  to  be  done  with  it,  as  the  authority  of  Rex  v. 


be  rateable 
Quere. 
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Fifthly,  What    m  &**  pi*06  wit^  respect  to  rating  stock  in  trade  ?    Unto  which  it  vat 

property  is  rate-  answered,  that  the  usage  was  waived,  and  that  the  counsel  at  the  sessions 

able.  had  agreed  to  bring  the  general  question  before  the  Court    Lord  MantjUU 

said,  they  had  no  right  to  do  so,  and  thought  it  ought  to  be  sent  back 

s.  stock  in  trade.  to  fae  g^o^  to  gtate  the  usage.    Afterwards,  the  case  being  sent  back, 

and  the  sessions  returning,  that  it  had  been  the  usage  heretofore  in  the 
parish  of  Bradford  to  rate  persons  for  their  stock  in  trade,  the  Court  ordered 
the  rate  to  stand. 

Rex  v.  Rodd,  Cold.  147;  1  Bott,  161 ;  1  NoL  P.  L.  166.  Upon  the  appeal 
of  James  Rodd  against  a  rate  made  for  the  relief  of  the  poor  of  the  bonnigb 
or  parish  of  Bridgewater,  wherein  he  was  charged  four  shillings  in  respect 
of  nis  stock  in  trade,  above  what  he  was  therein  charged  for  Ins  house  and 
shops,  and  other  real  property.    The  sessions  confirmed  the  rate,  said  stated 
specially,  That  within  the  said  borough  it  had  been  usual  ever  since  the 
existence  of  rates  for  the  relief  of  the  poor,  to  assess  the  inhabitants  of  the 
said  borough,  for  and  in  respect  of  their  personal  property,  or  stock  in  trade; 
and  amongst  them  such  as  have  been  of  the  same  trade,  and  of  similar  cir- 
cumstances with  the  appellant    The  question,  therefore,  submitted  to  the 
court  was,  whether  the  said  Rodd  was  rateable  for  his  stock  in  trade  ?    It 
was  admitted  that  it  was  not  possible  to  distinguish  this  from  the  above  case 
of  Rex  v.  Hill.    By  the  Court :  rate  affirmed. 
Pjajo^wroperty       Rex  v.  Dursley,  6  T.  R  53 ;    1  Bott,  210,  290 ;    NoL  P.  L.  200,  201, 
the  bare  poues-     221*  222.    J.  Aarris  appealed  to  the  Gloucester  sessions  against  a  poor 
■ion  of  it  is  evi-     rate  for  the  parish  of  Dursley,  upon  the  following  ground,  amongst  others, 
2£jurtSi  Myh  tnat  Messre-  Tippotts  and  Co.,  and  several  others,  were  not  rated  for  their 
draw  the  condn.  goods,  stock  in  trade,  and  personal  effects;  and  the  Court  being  of  opinion 
sIod,  that  thepos-  that  stock  in  trade  and  personal  property  ought  to  have  been  rated,  quashed 
se*sor  is  rateable.   ^  me      llie  aboye  ^^^^  Hil^  ^  the  case  of  Jfer  v.  Madden 

(post),  were  cited  to  shew  that  stock  in  trade  is  rateable.  By  Lord  Kenyan, 
C.  J.  There  is  no  doubt  but  that  personal  property  is  rateable ;  but  the 
difficulty  in  this  case  is  to  know  for  what  these  persons  should  have  been 
rated.  They  appeared,  indeed,  in  the  possession  of  stock  in  trade,  some  to 
the  amount  of  100/.,  others  50/.,  but  the  sessions  have  not  stated  .whether  or 
not  this  property  belonged  to  the  several  persons  whom  the  appellant  wished 
to  include  in  the  rate,  or,  if  it  did,  whether  or  not  it  produced  profit,  or 
was  not  liable  to  incumbrances  equal  to  the  value  of  the  property  itself. 
The  bare  possession  of  personal  property  is,  to  be  sure,  evidence  from  which  the 
justices  may  draw  the  conclusion  that  the  possessor  should  be  rated  ;  but  here 
the  justices,  after  stating  the  possession,  have  raised  a  doubt  respecting 
other  facts,  which  they  should  nave  enquired  into  and  determined  upon. 
They  have  raised  a  mist  which  we  cannot  dispel.  The  fiscts  are  not  suffi- 
ciently disclosed  to  enable  us  to  draw  the  conclusion  that  these  persons 
ought  to  be  rated.    Order  of  sessions  quashed. 

In  Rex  v.  Sherborne,  8  East,  537;   Bott,  Cont.  67;    1  Not.  P.  L.  200. 

Two  persons  appealed  against  a  poor  rate,  wherein  they  were  rated  for  stock, 

meaning  stock  in  trade.  It  appeared  that  the  appellants  were  silk  throwsters, 

occupying  certain  buildings  in  Sherborne,  in  which  persons  were  employed 

bv  them    to  clean,  spin,  and  throw  silk  sent  them  in  a  raw  state  from 

London,  for  that  purpose.   The  silk,  after  being  so  improved,  was  sent  back, 

and  they  were  paid  for  the  process.    The  rate  was  imposed  in  respect  of  the 

profits  derived  from  this  silk  as  stock.  But  the  Court  decided  at  once  that  it 

was  impossible  it  could  be  considered  to  be  stock  as  a  subject  of  rating. 

If  the  sessions  are       Rex  v.  Darlington,  6  T.  R.  468  ;    1  Bott,  215 ;    1  Not.  P.  L.  200,  221. 

cer^penons      **'  AUan  and  others,  appealed,  because  seven  persons  were  not  rated  for 

who  are  left  oat     their  stock  in  trade.    The  sessions  quashed  the  rate,  and  stated  as  follows. 

tf  ^lI**e"2*bt   That  it  did  not  appear  whether  stock  in  trade  had  or  had  not  been  rated  in 

SeymStquash    D-  VTim  to  1745 1  from  17*6  to  1752  it  had;  and  again  from  1788  to  1794 

the  rate.  it  had  been  rated ;  in  August,  1704,  a  rate  was  made,  which  continued  in 

The  Court  will    force  the  remainder  of  the  year,  which  was  not  appealed  against,  in  which 

no^sJter^e^oon.  fae  aD0Te  g^ga  persons  were  rated  for  their  stock  in  trade  as  yielding  eer- 

by  the  sessions      tain  profits  (stating  them),  and  which  the  appellants  contended  was  an 

stated* eTidcnc*  a^m^on  *h*t,  to  that  time,  those  seven  persons  possessed  stock  in  trade 
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able. 


3.  Penooal  pro- 
perty. 

Vested  in  the 
public  fundi. 


4.  Profits  from 
personal  labour 
not  rateable. 

Salaries  arc  not 
rateable. 


Fifthly,  What    her  for  the  relief  of  the  poor,  which  appeal  was  allowed.   Upon  a  case  stated, 
property  is  rate-  it  appeared  that  the  rate  was  made  hy  virtue  of  a  local  statute  (10  Anne,  c  6), 

which  enabled  the  overseers,  &c,  of  that  parish  "  to  assess  a  certain  sum  upon 
the  inhabitants,  &c,  and  on  all  persons  having  and  using  stocks  and  per- 
sonal estates  in  the  said  parish,  or  having  money  out  at  interest"  That 
"money  out  at  interest,  as  well  without  as  within  the  said  cityand  county  of 
Norwich,"  had  been  constantly  assessed  to  the  poor's  rates.  That  the  appel- 
lant was  possessed  of  money  vested  in  the  public  funds,  or  on  government 
security,  and  then  standing  in  her  name  in  the  book*  of  the  governor  and  com- 
pany of  the  Bank  of  England  in  the  5  per  cent  bank  annuities.  And  the 
question  submitted  was,  as  to  the  rateability  of  this  stock. — Per  Lord  EUem- 
oorough,  C.  J.  Money  out  at  interest,  however  the  lender  may  stipulate  not 
to  call  for  the  principal  for  a  given  period,  is  still  a  loan  of  money,  with 
forbearance  for  a  certain  time.  It  implies  that  the  principal  is  to  be  repaid 
at  some  time  or  other,  when  the  lender  will  be  entitled  to  receive  it  as  money, 
and  not  a  substitute  for  the  principal  in  a  mere  annuity.  But  with  respect 
to  stock,  the  payment  of  the  principal  can  never  be  compelled.  All  that  die 
government  engage  for  is  a  perpetual  annuity  redeemable  at  their  own  will 
and  pleasure.  If  this  then  be  not  rateable  under  the  local  act,  neither  is  it 
so  under  the  43  Eliz.  c.  2,  (the  only  other  statute  by  which  it  could  be  rate- 
able), not  being  local  visible  property  within  the  parish.  It  is  therefore  not 
rateable  under  either  statute.    The  other  judges  agreed. 

4.  Profits  earned  by  Personal  Labour  are  themselves  merely  pergonal,  and 

not  rateable. 

Rex  v.  Shalfleet ;  Sherrington's  case,  4  Burr.  2011 ;  1  Bott,  138  ;  1  NoL 
P.  L.  165.  It  appeared  that  the  appellant  inhabited  a  tenement  at  S.  for 
the  purpose  of  superintending  the  saltworks  there,  for  which  he  received  a 
salary  of  40/.  per  ann.  from  the  government ;  and  that  he  was  rated  for  this 
salary.  And  Lord  Mansfield,  C.  J.  said,  "  We  arc  all  of  opinion  that  this  is 
not  such  a  species  of  property  as  can  be  rated  to  the  relief  of  the  poor,  as  per- 
sonal estate  within  the  parish.'1 

In  Rex  v.  White  and  others,  4  T.  R.  771 ;  1  Bott,  202,  it  was  also  held 
that  a  collector  of  the  customs  for  his  salary,  or  a  captain  in  the  navy,  a 
merchant's  clerk,  or  the  master  of  a  merchant  vessel,  tor  their  pay,  are  not 
rateable  to  the  poor. 

In  Rex  v.  /.  Startifant,  7  T.  R.  60 ;  1  Bott,  217;  1  NoL  P.  L.  165, 
the  defendant  appealed  against  a  poor  rate  in  which  he  was  assessed  in  respect 
of  his  profits  and  fees  of  his  profession  as  an  attorney.  And  the  Court,  with- 
out hearing  any  argument,  said  that  such  a  rate  could  not  be  supported. 

5.  Titltes  are. 

The  words  of  43  Eliz.  c.  2,  s.  1,  are,  "by  taxation  of  every  inhabitant, 
parson,  vicar,  and  other  and  of  every  occupier  of  lands,  houses,  tithes  impro- 
priate, projniations  of  tithes,  coal  mines,  <xc."  ante,  pp.  44,  47. 

In  general  no  incorporeal  hereditament  or  mere  easement,  however  valu- 
able, is  rateable  to  the  poor, — see  9  B.  &  C.  827, — and,  therefore,  it  is  only 
under  the  words  of  the  statute  that  tithes  are  rateable. 

Rex  v.  Turner,  1  Sir.  77 ;  1  Bott,  126 ;  1  Nol.  P.  L.  145,  175.  The 
defendant  being  assessed  towards  the  poor  rate  for  his  tithes  as  vicar,  appealed 
to  the  sessions,  where  he  was  absolutely  discharged. — But  by  the  Court :  As 
vicar  he  is  chargeable  by  the  43  Eliz.,  and  the  sessions  hath  only  power  to 
moderate,  but  not  discharge.     And  the  order  of  sessions  was  (juashed. 

And  a  parson  who  lets  to  each  parishioner  his  own  tithes,  is  properly  the 
occupier,  and  ought  to  be  rated.     16  Vin.  Abr.  427. 

Rex  v.  Lambeth,  1  Str.  525 ;  1  Bott,  127  ;  1  NoL  P.  L.  175  ;  S.  C.  8 
Mod.  61.  The  parson  lets  his  tithes  to  farm ;  the  farmer  agrees  with  the 
tenant  of  the  land  that,  in  consideration  of  his  paying  so  much,  he  shall 
retain  the  tithe  and  gather  in  the  whole  crop  without  dividing.  Which  of 
the  two  is  chargeable  to  the  poor  rate,  as  occupier  of  the  tithes,  was  the 
question.    The  sessions  discharge  the  lessee  of  the  parson,  and  tax  the 


So  the  profits  of 
an  attorney. 


6.  Tithes  are. 


The  vlearis 
chargeable  In  re- 
spect  of  his  tithes 


Parson  who  lets 
his  tithes  by  parol 
should  be  rated. 
The  farmer  of 
tithes,  who  holds 
the  same  under  a 
deed  and  lets  the 
tithes  again  Is 
prtmd  facie  liable 
to  the  poor  rate. 


a  of  money  in  lieu  of  tithe,  that  it  in  Itw  a  receipt  of 
e ;  with  this  only  difference  that  it  is  not  tithe  in  kind.  In  the  ease 
tupositiun  (as  this  is)  or  u  modut,  ft  was  never  though!  but  that  the 
nu  chargeable  as  occupier  of  the  tithe  ;  therefore  there  being  no 
o  charge  the  tenant  of  the  land,  the  older   of  sessions  must  be 

ibore  case  does  not  expressly  decide  the  question,  whether  an  incum-   ObKmtlon. 

ho  grants  a  lease  of  his  tithes,  is  still  liable  to  be  rated  in  respect  of 

thes, ;  or  whether  the  burden  is  transferred  with  the  right  to  take 

port  his  lessee.     The  legislature  in  making  tithes  rx  ntmine  rateable, 

itudiously  have  it  in  view  to  include  tithes,  whoever  might  lie  the 

knowing  that  if  they  were  in  lay  bands  they  could  not  be  reached 

tords  "  parson  or  vicar ;"  (see  Rrr  v.  Lacy,  5  B.  jr  C.  709 ;)  and  as 

:  capable  of  being  demised,  and  are  in  law  a  Imemrnt,  there  seems 

in  why  the  person  to  whom  they  are  demised  should  not  lie  regarded 

wpier  for  the  purposes  of  the  poor  rate,  in  the  same  manner  as  the 

n»  of  lands  are  held  liable  to  the  rate  in  respect  thereof,  and  not  their 

Is.     In  Sex  v.  Turner,  1  liott,  I2ti,  where  the  vicar  had  let  out  his 

the  several  persona  from  whom  they  were  payable,  and  the  sessions 
lat  he  was  not  the  occupier:  the  Court  held  that  those  persons  ought 
he  rate  on  the  tithes,  though  Parker,  C.  J.,  thought  the  vicar  ought 
been  considered  the  occupier.  Admitting  that  a  mere  parol  agree- 
tween  the  incumbent  or  tithe  owner,  anil  the  tithe  payer,  for  a  sum 
;y  in  lien  of  tithe,  passes  no  interest  in  the  tithe  itself,  but  only 
ly  way  of  retainer  or  discharge,  the  lessee,  by  deed,  stands  in  a  very 
t  situation :  he  takes  the  interest  of  his  lessor,  becomes  the  beneficial 
f,  in  the  sense  in  which  the  tenant  of  land,  paying  rent,  is  a  bene- 
i-upier,  and  is  on  the  same  principle  rateable.     In  the  above  case, 

LamietA,)  it  is  said,  the/armerof  the  tithe  wprim&faeu  liable,  and 
»  implied  that  this  prinUL  facie  liability  con  only  be  got  rid  of,  by 
*  that  he  holds  by  parol  only.  The  inference  is,  that  if  he  holds  by 
ily  executed,  he  is  the  person  to  be  rated  in  respect  of  the  tithe,  and 
incumbent  or  improprietor ;  and  this  conclusion  is  warranted  by  the 
es  upon  which  rateability  is  determined  in  all  other  cases.  See 
■trnliOm,  10. 
rector  is,  in  sin 
mnl  for  the  extinmrishmpnt  of  tithes,  in 
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able in  respect 
thereof. 


Oblations  and 
other  offerings 
are  rateable. 


6.  Manors,  &c. 

Quere,  Whether 
quit  rents  and 
casual  profits  of 
manors  ? 


The  rents  and 
casual  profits  of  a 
manor  are  not 
rateable  to  the 
poor. 
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vicar  was  not  rateable  to  the  poor,  in  respect  of  the  yearly  sum,  paid  to  him. 
ChatfiM,  Clerk  v.  Ruston,  3  B.  $•  C.  863. 

But  the  mere  extinguishment  of  the  tithe,  and  the  substitution  of  an 
annual  rent,  or  other  sufficient  consideration,  will  not  discharge  the  rector5! 
liability  to  the  poor's  rate,  in  respect  thereof.  Thus  where,  by  an  enclosure 
act,  it  was  provided  that  the  tithes  of  a  certain  parish  should  lie  abolished, 
and  that,  in  lieu  of  them,  the  commissioners  should  award  to  the  rector  a 
certain  annual  rent,  equal  in  value  to  a  certain  portion  of  the  lands  in  the 
parish;  to  be  paid  by  the  owners  of  those  lands,  in  such  proportions  as  the 
commissioners  should  award ;  it  was  held  that  the  rector  was  liable  to  be 
rated  to  die  poor,  in  respect  of  this  rent  or  annual  payment,  the  act  not 
having  expressly  exempted  it  from  that  burden.  Rex  v.  Boldero,  Clerk, 
4  B.  &  C.  467;  6  D.  $  Ryl.  467. 

Rex  v.  T.  Carlyon,  Clerk,  and  another ;  3  T.  R  385 ;  1  Bott,  186 ;  1 
Not,  P.  L.  145, 167, 21 1.  Upon  an  appeal  to  the  quarter  sessions  in  Corn- 
wall against  a  poor  rate,  the  same  was  confirmed,  subject  to  the  opinion 
of  the  court  on  a  case  stating,  that  the  appellants  were  the  proprietors  of 
the  tithe-sheaf  of  the  parish  of  Paul,  and  also  of  one-tenth  of  all  fish 
caught,  and  brought  on  shore  within  the  parish,  for  which  they  and  their 
tenants  were  rated.  The  only  question  made  was  concerning  the  rateabifity 
of  fish,  which  being  a  property  yielding  a  certain  annual  profit,  the  scsrioni 
confirmed  the  rate. — Lord  Kenyan,  C.  J.  This  question  is  decided  by  the 
express  terms  of  43  Eliz.  c.  2,  s.  1,  which,  after  mentioning  parsons  and 
vicars  in  the  number  of  the  persons  who  are  to  contribute  to  the  relief  of  die 
poor,  enumerates  (among  otner  things)  tithes  impropriate  and  propriatimt 
of  tithes,  in  respect  of  which  the  rate  is  to  be  made,  and  indeed  the  spirit 
of  the  law  coincides  with  the  words  of  this  statute ;  for  the  legislature  in- 
tended that  when  rates  were  made,  every  person  should  contribute  according 
to  the  benefit  which  he  received  within  the  parish.  Here  the  parties  re- 
ceive a  certain  benefit  arising  from  the  tithe  of  fish  in  this  parish,  and  ran 
no  risk  whatever.  Then  it  is  said,  that  only  property  which  is  visible 
should  be  rated  ;  but  I  think  it  is  carrying  the  rule  of  exemption  too  far; 
for  oblations  and  other  offerings  which  constitute  the  rectorial  or  vicarial 
dues  are  rateable. — Order  of  sessions  confirmed. 

6.  Manors  and  their  Profits. 

The  overseer  of  Stoke  Nayland  in  Suffolk  made  a  rate,  in  which  he 
charged  the  quit-rents  of  several  manors  within  the  parish ;  which  rate  the 
justices  refused  to  sign,  because  the  quit-rents  ought  not  to  be  taxed. 
Whereupon  the  overseer,  on  application  to  the  King's  Bench,  obtained  a 
rule  to  enforce  the  justices  to  sign  it,  which  was  strongly  opposed ;  but  die 
Court  ordered  the  rate  to  be  signed,  and  a  warrant  to  distrain ;  so  that  if 
any  person  thought  himself  aggrieved  he  might  bring  an  action  upon  the 
distress,  and  the  matter  in  law  be  brought  in  question.     Carth.  14. 

In  another  like  case,  Eyre,  J.,  said,  that  a  quit-rent  is  not  taxable  to  die 
poor,  for  the  tax  ought  to  be  laid  on  the  occupier.  But  Holt,  C.  J.,  said,  It 
was  otherwise  ruled  in  the  case  of  one  Williams  of  Suffolk.  Comb.  264. 

Finally,  in  Rex  v.  Vandetrall ;  2  Burr,  991 ;  1  Bott,  131 ;  1  Not  P.  L. 
88,  80, 204 ;  this  point  came  to  be  fully  considered.  S.  F.,  esq.  lord  of 
the  manor  of  A.,  was  charged  to  the  poor  rate  for  the  manor  itself  (exclu- 
sive of  the  demesne  lands,)  consisting  of  quit-rents,  fines  for  renewal  of 
copyholds,  and  other  casual  fruits  and  profits;  he  occupying  nothing  else  in 
the  parish.  The  justices  confirmed  the  rate.  The  order  being  removed  by 
certiorari,  it  was  objected  that  the  lord  was  not  an  inhabitant,  nor  were  the 
rents  and  profits  of  the  manor  rateable  under  the  statute. — By  Lord  Mans-' 
field,  C.  J.  The  rents  and  casual  profits  of  the  manor  are  not  rateable  to 
the  poor ;  which  he  said  was  so  clear  there  was  no  need  to  enter  into  any 
reasonings  about  it ;  and  so  far  as  appeared  to  the  Court  such  a  rate  baa 
never  been  attempted  before. 

Note. — In  Rex  v.  Alberbury  (post),  Lord  Kenyan,  C.  J.,  said  that  the 
principle  the  case  of  quit-rents  went  upon  was,  the  objection  of  double 
rating  the  same  property  in  the  hands  of  the  landlord  as  well  as  the  tenant. 
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was  a  very  good  ground  of  exempting  them  ;  as  from  the  nature  of  working 
them  they  are  liable  to  more  hazard  and  expence  than  coal  mines  are.  And 
at  that  time,  all  copper,  lead,  and  tin  mines,  in  Derbyshire)  Cornwall^  and 
Mend ip  in  Somersetshire  (which  are  the  only  counties  where  works  of  that 
kind  were  then  established),  were  governed  by  particular  laws ;  whereby 
any  stranger,  conforming  to  the  ceremonies  thereby  required,  was  at  liberty 
to  work  those  mines,  without  any  reward  to  the  owner  of  the  soil.  And  as 
all  these  undertakings  were  attended  with  infinite  hazard  and  expenee,  and 
often  ruined  the  projectors,  it  is  no  improbable  conjecture,  that  the  legislature 
meant,  for  this  reason,  and  in  order  to  encourage  them  to  proceed  in  under- 
takings of  this  public  utility,  to  exempt  them  from  any  other  burthen  or  impo- 
sition than  those  that  the  miners'  law  had  imposed.  Indeed,  if  a  man  has 
taken  a  lease  of  land,  with  jmrilcge  to  dig  for  mi  net,  he  may  be  rated  for  the 
land :  But  that  is  not  the  present  case.  And  where  the  legislature  have  not 
imposed  a  tax,  this  Court  cannot  do  it  by  construction.  For  example,  the 
fees  of  a  physician  or  lawyer  are  not  made  liable  by  the  act,  and,  therefore, 
cannot  be  rated. — Mr.  J.  Denison  was  of  the  same  opinion. — By  Mr.  J. 
Wilmot.  Another  thing  which  convinces  me  that  the  legislature  meant  only 
to  include  coal  mines  is,  that  in  suit.  31  Eliz.  c.  7,  concerning  cottages,  they 
have  used  the  words  coal  mines  and  all  other  mineral  works ;  which  plainly 
shews,  they  never  understood  that  coal  mines  would  comprehend  other  sorts 
of  mines. 

Rowls  v.  Gelly  Corp.  451 ;  1  Bott,  149;  1  AW.  P.  L.  90,  98, 148.  The 
plaintiff  Rowls  was  lessee  under  the  crown  of  all  lead  mines  with  their 
appurtenances,  within  the  soke  and  wapentake  of  Wirksworth,  with  the  let 
or  cope  within  the  said  soke  and  wapentake,  and  was  assessed  for  the  same, 
as  for  an  estate  of  500/.  a -year.  The  duty  of  lot  payable  to  the  plaintiff,  as 
lessee  of  the  crown,  is  the  thirteenth  dish  or  measure  of  lead  ore,  got, 
dressed,  and  made  merchantable,  at  all  the  lead  mines  within  the  said  soke 
and  wapentake ;  and  cope  is  sixpence  for  every  load  or  nine  dishes  of  lead 
ore  raised  at  such  mines.  These  duties  arc  paid  to  and  received  by  the 
plaintiff,  without  any  risk  or  expence  in  working  the  mines,  and  in  that 
year  wherein  they  were  assessed,  amounted  to  the  clear  sum  of  500/. :  but 
they  are  uncertain,  and  van'  every  year.  All  persons  have  a  right  to  dig  for 
and  get  lead  ore  in  the  said  soke  and  wapentake,  conforming  to  the  custom 
there :  and  the  miners  are  entitled  to  a  certain  quantity  of  land  above  and 
on  each  side  of  such  mine. — Lord  Mansfield,  C.  J.,  delivered  the  resolution 
of  the  Court.  The  poor  rate  is  not  a  tax  on  the  land,  but  a  personal  charge 
by  reason  of  the  annual  profits  which  the  lessee  of  the  crown  receives  out  of 
the  land,  and  which  is  not  charged  at  all  1>efore  to  the  poor.  In  genera), 
the  farmer  or  occupier  of  land,  and  not  the  landlord,  is  liable  to  this  tax. 
For  it  arises  by  reason  of  the  land  in  the  parish,  and  the  landlord  is  never 
assessed  for  his"  rent,  because  that  would  be  a  double  assessment,  as  his  lessee 
had  paid  1>efore.  I^ead  mines  arc  not  within  the  statute  of  43  Eliz.  They 
arc  in  themselves  uncertain,  and  may  prove  unsuccessful  to  the  adventurers. 
Taxes,  therefore,  upon  the  adventurers  would  be  hard,  and  they  are  there- 
fore excused.  But  he,  who  in  case  thev  do  prove  of  value,  receives  a  stipu- 
lated benefit  from  the  profit  or  value  of  them,  is  not  excusable  on  die  same 
ground ;  and  therefore  is  expressly  charged  to  the  land-tax,  as  that  (alls  upon 
the  landlord.  He  is  alike  liable  to  the  poor  rate  for  his  visible  real  piuperty 
in  the  parish ;  though,  where  the  poor  tax  is  a  charge  on  the  lessee,  the 
landlord  doth  not  pay  in  respect  of  his  rent.  Where  the  adventurer  or 
lessee  of  the  mine  pays  nothing,  it  is  no  double  tax  in  any  light ;  because 
the  lord  pays,  not  for  that  which  the  lessee  or  adventurer  is  excused  from 
paying  for,  but  the  lord  nays  for  his  own.  It  is  not  a  mere  casual  profit, 
but  an  annual  revenue,  if  any ;  and  very  different  from  the  casual  profits  of 
a  manor,  which  are  not  annual ;  for  there  may  be  none  for  years.  But  if 
the  mine  produces  profit  to  the  miner,  the  lord's  share  is  certain,  annual, 
and  an  annual  rent  is  paid  for  it  constantly.  The  miner  is  obliged  to  pay 
certain  proportions  to  the  owner  of  the  land.  What  reason  then  is  there  to 
exempt  these  proportionable  revenues?  It  makes  no  difference  to  the 
adventurer;  it  doth  not  prejudice  or  benefit  him.    But  as  such  obligatory 
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payment  is  in  respect  to  the  land,  the  land-owner  ought  not  to  receive  it 
clearer  or  neater  than  any  other  part  of  his  estate,  when  he  is  at  no  trouble, 
expence,  or  possible  risk.  Therefore,  wc  arc  all  of  opinion  that  the  plaintiff 
is  liable  to  be  rated  for  this  property. 

Note. — In  the  above  case  of  Hotels  v.  Gell,  the  crown  lessee  was,  as  it 
were,  the  landlord  to  the  miners ;  which  observation  will  perhaps  tend  to 
shew  the  difference  between  it  and  the  next  succeeding  case. 

Rex  v.  Parrott  and  others,  5  T.  R.  593 ;  1  Bolt,  209 ;  1  AW.  P.  L  183. 
The  appellants  are  lessees  of  some  coal  mines  at  Exhall,  in  Wanrickshire, 
and  appealed  to  the  sessions  against  a  poor  rate,  which  was  there  confirmed, 
subject  to  the  opinion  of  this  court  on  the  following  case  :  The  appellants 
are  in  possession  of  the  colliery  for  which  they  are  rated  under  a  lease  from 
Messrs.  Arnold  and  Farmer,  by  which  they  were  found  to  work  the  colliery, 
and  to  pay  a  sixth  part  of  the  money  produced  by  the  sale  of  the  coals  got 
there,  without  any  deduction  on  account  of  the  expence  of  working;  it  was 
proved  that  upon  an  average  of  the  last  three  years,  the  appellants  paid 
3001/.  16*.  7fd.  as  a  sixth  part  of  the  produce  of  the  coals  sold,  and  that 
they  lost  two  farthings  and  half  a  farthing  on  every  ton  of  coals  sold.  That 
the  colliery  always  was  and  still  is  a  losing  adventure  from  the  first  of  their 
taking  it;  and  that  they  must  have  known  it  at  the  time  thev  took  it,  and 
their  inducement  for  taking  it  was,  that  when  they  had  workca  out  the  coal 
in  this  colliery,  they  would  be  able  to  get  at  coal  of  their  own,  which  was 
adjoining ;  and  that  this  was  a  cheaper  way  of  getting  at  it  than  any  other 
which  they  could  have  adopted.  Lord  Kenyon,  C.  J.  It  is  said,  that  this 
burthen  is  to  be  laid  where  the  benefit  arises ;  but  that  rule  cannot  hold  in  a 
variety  ci  instances  that  might  be  put  Suppose  a  landlord  makes  so  hard 
a  bargain  with  his  tenant,  that  the  latter  derives  no  benefit  from  the  farm, 
must  not  the  tenant  be  rated  to  the  poor  ?  The  landlord  certainly  is  not 
liable.  This  case  differs  from  that  of  Rowls  v.  Gell,  (ante,  p.  72),  in  this 
respect ;  that  was  the  case  of  lead  mines,  which  are  not  rateable  under  the 
statute  of  Eliz.,  and  there  the  Question  was,  Whether  or  not  the  lessee  were 
rateable  for  certain  annual  profits  which  he  received  without  any  risk  on  his 
part?  Of  the  decision  in  that  case  it  is  not  necessary  for  me  to  say  any 
thing  at  present :  I  will  form  my  opinion  upon  that  question  when  it  arises 
again.  But  here  the  property  is  rateable  under  the  express  words  of  43  Eliz. 
c.  2.  It  appears  in  the  case  that  there  has  been  a  clear  profit  of  1000/. 
a-year  since  the  lease  was  granted ;  and  the  question  is  Whether  the  appel- 
lant*, who  are  occupiers  of  these  mines,  which  it  is  admitted  are  rateable 
property,  are  or  are  not  liable  to  be  rated  in  respect  of  this  property  ?  'ITieir 
objection  is,  that  they  have  made  an  unprofitable  bargain  with  the  lessors ; 
but  we  cannot  examine  into  that ;  it  being  sufficient  to  make  them  liable, 
that  they  are  the  occupiers  of  rateable  property.  Order  of  sessions  con- 
firmed. 

Rex  v.  Brdwtrth,  H  East,  387;  1  AW.  P.  L.  184.  J.  If.  was  assessed 
for  a  colliery,  as  of  the  annual  value  of  200/.,  at  5/. :  he  appealed  against 
the  rate.  The  sessions  struck  out  of  the  rate  the  assessment,  and  stated  in 
a  special  case,  that  the  colliery  was  demised  for  a  term  of  years  to  If'.,  at 
200/.  annual  rent,  whether  coal  should  be  gotten  or  not :  and  that  the  coals 
were  totally  exhausted,  and  the  mines  ceased  to  l>e  worked.  In  the  argu- 
ment, the  case  of  Rex  v.  Parrott.  (xupra)  was  referred  to  ;  in  which,  though 
the  lessees  of  a  coal  mine  worked  it  at  a  loss  to  themselves,  after  paying 
their  rent,  they  were  still  liable  to  be  rated.  Per  Lord  EUenborough,  (\  J. 
In  that  case  the  subject-matter  itself  was  profitable,  and  produced  value  to 
the  owner,  though  the  immediate  occupiers  derived  no  profit  from  it.  But 
heTC  the  mine  itself  is  exhausted,  the  subject-matter  of  profit  is  gone, 
although  the  rent,  which  was  no  doubt  calculated  upon  the  probable  ave- 
rage produce  of  the  whole  term,  be  still  payable.  But,  with  respect  to  the 
parish,  he  is  only  rateable  for  the  concurrent  annual  value  during  the  period 
for  which  the  rate  is  made;  and  when  the  thing  which  he  occupies  no 
longer  affords  any  such  concurrent  value,  the  subject-matter  of  the  rating 
is  gone. 

Rex  v.  St.  Agnes,  3  T.  R.  480;  1  Hott,  188 ;  I  Nol.  P.  L.  91,  02.  Two 
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Fifthly,  What 
property  is  rate- 
able. 

7.  Mine*. 


The  lessee  of  a 
coal  mime  rate- 
able, although  he 
derive  no  profit 
from  the  mine. 
N.B  There  was  a 
prospective  ad- 
vantage to  be  ob- 
tained by  the  lea- 
see, independent- 
ly of  preseut  pro- 
fits. 


Coal  mine  ceasing 
to  be  productive, 
is  not  rateable. 


Toll  tin  and  farm 
dues  arc  rateable 
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Fifthly,  What 
property  is  rate- 
able. 

".  Mines. 


Landlords  not  re- 
sident within  the 
parish,  having 
leased  lead  mines 
and  other  mine- 
rals, with  liberty 
to  the  tenants  to 
dig-,  &c.,  reserv- 
ing a  certain  an- 
nual rent,  and 
also  certain  pro- 
portions of  the 
ore  which  should 
be  raised,  are  at 
any  rate  not  as- 
sessable to  the 
relief  of  the  poor 
for  such  certain 
rent,  on  ore  being 
raised}  whatever 
the  question 
might  be  as  to 
the  proportion  of 
ore  reserved, 
when  in  fact  any 
should  be  raised. 
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occupiers  of  rateable  property  in  the  parish  of  St.  Agnes,  appealed  against 
the  poor  rate,  because  J.  A  Andrews,  trustee  of  J.  Enys,  a  minor,  was 
omitted  to  be  rated  for  the  fee  farms  of  tin  arising  out  of  his  premises  in 
St.  Agnes.  And  also  because  A'.  Donnithome  waft  omitted  to  be  rated  for 
toll  tin  raised  in  the  parish  of  St.  Agnes,  and  to  which  they  are  entitled. 
The  rate  was  quashed  at  the  sessions,  subject  to  the  opinion  of  the  court  on 
the  following  case  :—J.  P.  Andrews,  as  trustee  of  J.  Enys,  is  entitled  to  a 
certain  dish  or  measure  arising  out  of  certain  lands  and  tin  bounds  in  St. 
Agnes,  called  toll  and  farm  tin;  which  toll  is  one-fifteenth  part  of  all  the 
tin  gotten  in  the  lands  of  J.  Enys,  within  the  parish  of  St.  Agnes ;  and 
which  said  farm  tin  or  due  is  one-twelfth  part,  after  the  said  fifteenth  part 
is  deducted,  for  toll  of  all  such  tin  so  gotten  within  the  tin  bounds  in  the 
parish ;  and  which  said  dues  or  duties  are  due  and  payable  by  the  laws 
and  customs  of  the  Stannaries  of  Cornwall,  free  and  clear  of  all  risk  and 
deductions  whatsoever;  but  the}'  are  uncertain,  and  vary  every  year;  jet 
for  many  years  last  past  have  produced  a  considerable  sum  annually.  And 
N.  Donnithome  is  entitled  to  a  certain  dish  or  measure  called  toll  tin  or 
dues ,  arising  out  of  certain  lands  in  St.  Agnes,  and  due  and  payable  in  the 
manner  before  stated,  and  which  toll  varies,  and  is  uncertain,  but  also 

produces  a  considerable  sum  annually. Morris  moved,  that  this  ease 

might  be  sent  down  to  the  sessions,  in  order  that  Andrews  and  Donmthtwne 
should  be  made  parties  to  it.  For  though  it  was  held  in  Rex  v.  Madden, 
that  a  rate  might  be  quashed  on  an  objection  similar  to  the  present,  without 
giving  notice  to  the  party  whose  name  was  omitted ;  yet  in  this  instance 
the  parties  below  had  colluded  together,  and  had  consented  thai  the  rate 
should  be  quashed,  subject  to  the  opinion  of  this  court  whether  Andrew* and 
Domtithorne  ought  to  be  rated  on  the  statement  of  a  cse  on  which  diet  had 
not  been  heard.  But  refused  by  the  Court. — Lord  Kenyon,  C.  J.,  said  he 
approved  of  the  cases  ofRowls  v.  Gell  and  Rex  v.  Moddern,  though  these  two 
persons  would  not  be  precluded  from  objecting  to  their  being  charged  in  any 
future  rate  on  any  ground  they  might  think  proper.  But  they  were  not 
parties  to  this  case,  and  could  not  make  any  objection  to  the  order  of  ses- 
sions.    Order  of  sessions  confirmed. 

Rexv.  The  Eishov  of  Rochester  and  others,  trustees,  &c,  12  East,  353; 
1  Nol.  P.  L.  94.  Tne  trustees  appealed  to  the  sessions  against  a  poor's  rate 
made  for  the  parish  of  Hunstnnmtrth,  in  the  county  of  Durham,  in  which 
they,  being  lessors  as  after-mentioned,  were  rated  in  the  sum  of  50/.,  being 
one  moiety  of  the  certain  rent  of  100/.  reserved  by  the  said  lease.  The 
sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  court  on  a  case, 
which  set  forth  the  lease  under  which  the  rent  was  reserved.  This  was  an 
indenture  of  lease,  dated  the  30th  of  May,  1805,  and  made  between  the 
Bishop  of  Rochester  and  the  other  trustees  of  the  one  part,  and  A.  Surtett 
and  others  of  the  other  part ;  whereby  the  trustees  demised  to  the  lessees 
"  all  the  mines,  veins,  &c,  parcels,  and  wastes  of  lead  ore  and  other  mine- 
rals and  fossils,  and  also  all  the  seams  of  coal  then  open  or  discovered,  or 
which  should  or  might,  during  the  time  therein  mentioned,  be  opened  or 
discovered,  within,  under,  or  upon  the  township  lands  called  Nuckton,  in 
the  parish  of  Hunstonworth,  and  within  certain  other  lands  therein  men- 
tioned ;  together  with  full  liberty  and  authority  for  the  lessees  to  dig  and 
search  for  pits,  &c,  under  any  of  the  said  lands,  for  getting  all  the  lead 
ore,  minerals,  and  coals,  in  or  upon  the  said  mining  grounds:"  with  other 
powers  for  the  erection  of  machinery  and  other  buildings  on  the  mrning 
grounds,  and  for  facilitating  the  working  of  the  mines  as  therein  men- 
tioned :  "  to  hold  the  demised  premises  to  the  lessees  for  the  term  of  91 
years,  yielding  and  paying  therefore,  yearly,  during  the  said  term,  unto  the 
said  lessors,  their  heirs,  Sec.,  for  and  in  respect  of  the  said  lead  on  and  other 
minerals,  the  clear  yearly  rent  or  sum  of  100/.,"  payable  half  yearly.  There 
were  also  reserved,  by  way  of  rent,  certain  proportions  of  such  lead  ore  as 
should  be  gotten  from  and  out  of  the  said  mining  grounds.  There'  was  also 
a  separate  rent  reserved  for  the  coals,  when  wrought,  and  a  rent  for  da- 
mages done  to  the  ground  tenant*.  The  lessees  were  bound  to  pay  all 
manner  of  taxes,  rates,  assessments;  and  impositions  whatsoever,  patfia- 
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mentary  or  parochial,  already  or  thereafter  to  be  taxed  om  the 
promises,  or  on  the  lead  ore,  or  other  mineral*,  .coab,  or  fcerik,  gotta 
thereout,  or  on  the  learns  or  learns  in  respect  thereof.  The  ease  also 
Abated,  that  no  coal  mines  had  been  wrought  nilliln  llm  iihwimIs  ■milksisd 
in  the  lease.  That  the  leasees  had  other  lead  mines  in  the  iieighbottThcod, 
bat  had  gotten  no  ore  from  under  the  grounds  of  the  lessors  mentioned  hs 
the  lease,  and  oonseonentry  no  proportion  of  lead  ore  had  been  rendered  or 
become  doe  to  the  lesson.  The  lessors  stood  rated  in  501.  bring  a  moiety 
of  the  certain  rent  of  1001.  referred  by  the  lease,  and  which  was  disss  id  a 
fisir  proportion  lor  mat  part  of  the  muttng  groond  which  b  in  the  parish  of 
Hunstonworth;  and  the  lesson,  if  liable  at  all,  did  not  object  to  the  mir- 
aess  of  the  appoiatment  The  rale  was  in  the  following  Inmu  w  Lord 
Craw*?*  trustees  lor  certain  annual  rent  paid  mam  by  JbsJsriW,  Hsm% 
and  Go.  /or  mt  Hberty  cf  opening  dm  mm  within  thwkr  amsn,  snail 
•/  jrosstsi,  occ,  50f\— date  8/.  lfeM  None  of  the  lesson  n  " 
have  any  dwelling  hones  in  the  parish  of  Umttonmrih.  The 
were  not  rated  to  me  relief  of  the  poor  in  resaoet  of  me  damtaed 
After  argument;  per  Lord  BUtmSmvmk,  C.  J.  The  trustees  can  only 
be  rated  as  inhabitants  or  as  occupiers  within  me  parish.  Wo  hare 
so  recently  (a)  pot  a  construction  upon  the  word  inhabitant  in  the  statnts 
of  EUxmbetk,  as  meaning  a  residence  within  mo  parish,  that  it  U  tnsjo* 
enssasy  to  discuss  the  matter  again;  and  the  fact  of  such  inhabitancy  is 
negatived  by  the  case.  Neither  are  they  occupiers  of  the  property  for  which 
they  are  rated:  so  lar  from  it,  that  they  cannot  maintain  trespass  for  any 
injury  done  to  property  which  they  are  supposed  to  occupy :  and  even  n 
they  were  ts*  actual  ooenpien  of  oosl  mines,  they  would  not  be  rateable  for 
them  besorethey  were  worked  and  productive  (*).  But  this  is  no  more  than 
a  contract  with  tenants  for  the  payment  of  a  certain  rent  for  ores  supposed 
to  lie  under  the  surface;  and  if  the  tenants  should  open  the  ground  and 
raise  the  ore,  reserving  a  certain  proportion  of  ore  to  the  ground  landlords; 
them  is  no  occupation  of  any  thins;  within  the  statute.  If  hereafter  mo 
tenants  should  open  the  pound  and  raise  the  ore,  the  trustees  wfll  then  be 
entitled  to  certain  proportions,  and  such  profits  may  come  within  a  dlnumnt 
rule,  as  lot  and  cope :  upon  which  no  question  at  present  arises. — Grow, 
and  Bay  ley,  Js.,  agreed. — Le  Blanc,  J.  If  the  trustees  were  rateable  at  all, 
it  must  be  as  occupiers  of  the  mines,  or  some  proportion  of  them  :  but  here 
they  are  rated  as  for  a  rent  eo  nomine,  for  which,  if  they  were  rateable, 
every  landlord  might  bv  the  same  rule  be  rated  for  his  rent  Order  quashed. 
Rex  v.  Baptist  Mill  Company,  1  M.  <J-  S.  612  ;  Bott,  282.  The  defen- 
dants were  rated  to  the  relief  of  the  poor  of  the  parish  of  Rowberrow,m  the 
county  of  Somerset,  for  "  lot,  toll,  and  free  share  of  the  calamine,  and  for 
calamine  yard  and  barn ;— amount  9/."  against  which  they  appealed,  when 
the  sessions  amended  the  rate  by  expunging  "  the  calamine  yard  and 
barn,"  and  assessing  the  "  lot,  toll,  and  free  share  of  the  calamine 
at  81.  13*.  2d.,  subject  to  the  following  case:— The  defendants  were 
leasees  of  a  lot,  toll,  or  free  share  of  all  calamine,  or  lapis  calmmmttrit, 
raised  within  the  manor  of  Rowberrow,  in  the  parish  of  Rowberrow,  in  the 
proportion  of  one  part  in  four ;  they  are  not,  nor  were  at  the  time  of  making 
the  rate,  in  the  occupation  of  any  land  or  buildings  whatsoever  within  the 
parish  of  Rowberrow,  unless  the  court  shall  be  of  opinion,  as  the  sessions  were, 
that  the  lot,  toll,  and  free  share  above  mentioned,  are  to  be  considered  as  land ; 
all  the  lessees  reside  in  Bristol ;  they  run  no  risk,  nor  incur  any  expence  what- 
ever, and  hare,  since  the  commencement  of  the  lease,  received  a  quantity  of 
calamine,  of  considerable  value  as  the  lord's  lot,  toll,  or  free  share. — C.  F. 
Williams,  and  W.  G.  Adam,  in  support  of  tbe  order  of  sessions,  cited  Lord 
Bute  v.  Grindall,  2  H.  Blacks.  266;  Rowlsv.  GeUs,  Ctoper,  451 ;  and  Rex 
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the  kml  of  the 
■■■or  of  lot  and 
free  share  of  all 
calamine  raised 
within  the 
manor,  an  liable 
to  be  rated  to  the 
poor,  m  occupier* 
of  land  in  the 
parish  where  the 
manor  lies  t  none 
of  them  being 
resident  in  the 
pariah. 


(a)  Rex  v.  Kieholum,  12  East,  330 ;  longer  worked,  was  held  not  liable  to  be 

and  Williams  v.  Jones,  12  East ,  346.  rated  for  it,  though  lie  was  still  bound 

(6)  See  Rex  v.  Bsdworth,  8  East.  387,  by  his  covenant  to  pay  the  rent  reserved 

where  the  lessee  of  a  coal  mine,  which,  to  his  landlord.    Ants,  p.  73. 
having  ceased  to  be  productive,  was  no 
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Fifthly,  What    v.  St.  Agnes,  3  T.  R.  480.— Lord  EUenborougk,  C.  J.,  said,  If  these  le»- 

proprrty  it  rate-  sees  of  lot,  toll,  and  free  share  are  rateable  at  all,  it  appeals  to  me  they 

able.  mu8t  be  rateable  as  for  property  falling  under  the  description  of  land.  There 

7  Mines  appears  to  me  to  be  a  demise  of  a  specific  portion  of  the  produce  of  the  land, 

or  in  other  words,  land  itself,  free  from  risk  or  uncertainty ;  it  is  by  the 
express  terms  of  the  finding  stated  to  be  an  interest  without  risk.  We  might, 
otherwise,  have  been  pressed  with  the  question,  whether  the  naming  coal  nunes 
in  the  statute,  was,  according  to  the  rule,  expressio  unius  exchaio  aUerxus,  to 
all  intents  an  exclusion  of  other  mines ;  or  was  only  put  far  example,  as  the 
naming  a  class  in  the  statute  of  circutnspecte  agatis  f2  Inst.  487) :  for  cer- 
tainly the  judges  who  have  held  it  to  amount  to  the  exclusion  of  other 
mines,  have  generally  coupled  it  with  this  reason,  that  other  mines  are 
subject  to  risk.  Now  here  the  portion  of  calamine  is  divested  of  risk ;  it  is 
the  clear  profit  to  which  the  lord  is  entitled,  independent  of  any  conthv 
gency ;  the  whole  is  raised  by  the  labour  of  the  adventurer,  and,  when 
raised,  the  lord  may  be  considered  as  working  with  the  adventurers  by  the 
hands  of  the  labourers ;  but,  when  raised,  the  lord's  share  redounds  to  him. 
That  constitutes  land,  and  may  be  fairly  construed  as  such  within  the 
meaning  of  this  statute.  The  case  of  Rowls  v.  Gells,  (ante,  p.  72,)  and  the 
other  cases,  do  not  admit  of  any  distinction  comprehending  this  case.  This 
is  not  merely  a  demise  of  a  personal  chattel,  of  the  ore  after  it  is  gotten,  but 
of  the  ore  which  is  to  be  gotten,  and  which  is  part  of  the  sohd  mass  of  the 
land ;  therefore,  under  that  description,  it  is  assessable  in  the  hands  of  the 
occupier. — Le  Blanc,  J .  I  concur  in  opinion  with  my  lord,  that  this  property  is 
rateable  to  the  poor.  In  Bowls  v.  Gells,  and  Bex  v.  St.  Agnes,  (tale,  p.  73),  the 
rate  was  confined  to  the  person  in  respect  to  the  toll-dish  of  lead  and  tm  raised ; 
here  the  owner  of  the  land  is  entitled  to  a  certain  portion  of  the  ore  when 
raised,  which  he  lets,  or  allows  persons  to  stand  in  his  place  as  to  that  share; 
and  we  will  not  enquire  whether  this  were  a  legal  demise,  for  he  authorises 
them  to  receive,  and  they  do  receive  it.  They  stand,  therefore,  in  the  situa- 
tion of  the  lessee  in  Bowls  v.  Gells,  and  the  person  entitled  in  Bat  r.  St 
Agnes.  But  subsequent  cases  have  been  cited,  in  which  it  is  supposed  that 
the  authority  of  Bawls  v.  Gells  and  Hex  v.  St.  Agnes,  has  been  disturbed ; 
which  supposition  is  only  raised  by  laying  hold  of  particular  expressions  of 
the  court  to  be  found  there.  The  cases  of  Williams  v.  Jones ,  and  Bex  r. 
Nicholson,  are  totally  different ;  for  those  were  the  profits  of  a  ferry,  arising 
out  of  a  right  to  convey  passengers  over  a  river :  it  was  impossible  m  those 
cases  to  say  that  the  persons  were  occupiers  of  any  thing  but  the  boat  and 
tackle  in  which  the  passengers  were  conveyed,  in  the  same  manner  as  a 
stage-coachman  is  the  owner  of  his  coach ;  it  was  therefore  impossible  to 
make  the  doctrine  of  Bowls  v.  Gells  bear  on  those  cases.  Viewing  all  the 
cases  on  the  subject,  and  the  principle  upon  which  Bawls  v.  GtUs  was  de- 
cided, and  likewise  the  public  convenience,  as  it  regards  this  species  of 
property,  and  not  seeing  that  the  original  construction  on  the  words,  occu- 
pier of  land,  may  not  comprehend  a  person  so  far  an  occupier  as  to  receive 
a  portion  of  the  land  discharged  of  any  risk,  I  cannot  say  that  this  company 
is  not  rateable. — Bay  ley,  J.  I  am  of  the  same  opinion.  I  cannot  distin- 
guish this  from  the  case  of  granting  a  share  in  the  land,  which  is  not  co-ex- 
tensive with  the  entire  interest.  It  is  not  doing  any  violence  to  this  lease 
to  consider  the  lessees  under  it  as  occupiers  of  land.  I  lay  out  of  conside- 
ration all  the  cases  in  which  it  has  been  holden  that  adventurers  are  not 
liable.  Order  of  sesssions  confirmed. 
Where  the  owner  Bex  v.  The  Inhab.  of  St.  Austell,5  B.  frA.  693;  1  D.  &  BgL  351  ;  iNel 
£rantedtoccrtain  •?•£•  134-  Thomas  Carlyon,  Esq.  appealed  against  the  following  assessments 
adventurers  full    for  the  relief  of  the  poor  of  the  parish  of  St.  Austell,  in  the  county  of  Cornwall 

liberty  to  dig  and  , 

search  for  tin  Bates  on  tm  and  copper  dues,  and  water-courses. 

same  to'takeand  T.  C.  esquire,  for  Crinnis  Copper  Dues, 

convert  to  their  Annual  return  .  JE4080    0    0 

STiSerYattS!'  Amount  taken  at  two-fifths      .      1632    0    0 


therein  contain.  Assessment  at  3*.  in  the  pound        244  16    0 

such  adit*,  The  sessions  amended  the  rate  by  striking  out  this  assessment,  and  stated 

shaft*,  &c,  the  following  case : — Mr.  Carlyon,  at  the  time  of  making  the  rate,  was  not 
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in  infcfcMtant  of  St.  AmXeUj  nor  die  occupier  of  any  lai»d\  hoiise,  or  other  Fjflkly,  What 
uiupcily  tin  win  i  gull  ho  wot  deemed  to  bench  occupier  in  respect  of  wrvpert*  i$  rmu- 
the  said  dues:  otto  which  the  facts  were,  that  be  being  seised  in  fee  of  an  «£*. 

the  lands  within  which  a  certain  mine  was  situate,  by  indenture  made  13th  - 
/an— ry,  1811,  between  him  and  one  Jctkm  Am*,  in  consideration  of  the  *• 


payment  therem  ieserved,aiid  of  the  covenant  SSPLwimum.. 

grfe  and  gram  unto  the  ssid/oafee  Jfaor,  hfe  partners,  fellow-edventnren,  SjSJTwdSr 
b&,full  and  fine  liberty,  hcenoe,  power,  and  aothority,  to  dig,  work,  niine.  (mmjuZum*** 


and  eearch  lor  tin,  tin  ore,  copper,  copper  ore,  and  aD  other  metals  and  £*j££3i  UmTS* 

whatsoever,  m  aid  throughout  sJltta  Zv.fv.ittM 

Ealfed  Crimmu,  situate,  Wing,  and  bcmg  in  the  piriih  of  5/.  Jtcj^,  therein-  ■»»•' 


after  Ihmrifted  and  descrfte^  tS^mS&Sm' 

tispoae  of  to  their  own  use*  at  their  pleasure,  subject  to  the  reservation  smsTs  ■■rihasf 

therein  contained:  and  within  the  limits  of  the  set  thereby  panted,  to  ^  ?*g*  ** 

■aha  such  adits,  shafts,  ccc,  and  to  erect  such  sheds,  dec.,  as  they  should  x.  ▼.«.•/ i*«- 


from  time  to  time  think  necessary :  aessarfani  for  the  term  of  31  yearn:  {jS'Jvj""' 
fielding  and  paying,  hiring  out  and  delivering  upon  the  gnus,  unto  and  fflfsiuiiieiii 
far  the  nan  of  the  said  Thomas  CM^  liu  lieirs  or  assigns,  one  fall  eighth  aoetaJngia 
sartor  share,  or  dish,  of  aD  tin,  tin  ore,  copper,  copper  ore,  lead,  lead  ore,  SSsMfcToJt! 
and  other  metals  and  mmersls  which  should  or  might,  by  virtue  of  the  said  SraseaooBt 
indenture,  be  found  and  gotten, raised  and  brought  to  grass  within  the  JSHjCjJ'Eiy • 
nmna  of  the  set  thereby  granted,  during;  the  said  term ;  the  same  having  S^ejne  mw* 
beam  in*  well  and  sufficiently  spelled,  picked,  washed,  stamped,  or  crossed,  tatewaer  he* 
or  otherwise,  eerording  to  the  several  natures  thereof,  made  merchantable  ESfffniiStltit 
and  fit  to  besmehed  and  fairly  divided,  and  laid  out  upon  the  grass  at  their  fortfaL,ktooa«- 
coats  and  charges.    The  indenture  contained  further  covenants,  that  they  cii*£*BM'J"B 
would,  daring  the  term,  nay  or  deliver  unto  the  said  Thomas  Cartmm,  Ins  JSTs^mStt- 
heig  or  assigns,  or  his  toiler  or  agent  for  the  time  being,  the  full  and  just  pi«rorisBd,uw 
aae  eighth  part,  share,  or  dish  therein  reserved ;  or  pay  the  same  in  money, 


■ttlmeleetfaofthesaidTnoi^  es^ootorois 

nice  aettesamacoiiM  from  tim^  jjserfss.sjsdeu 

L-*-—  after  such  tin,  copper,  or  other  metals  and  minerals  should  be  {sneflivBt?*' 
sold  as  aforesaid;  and  would  give  six  days'  notice  in  writing 


In  him,  or  bis  agent  or  toDer,  of  the  time  of  every  weighing  or  division  of 
the  tin,  tin  ore,  &c.,  to  be  raised  and  gotten  by  virtue  of  these  presents :  and 
also,  that  they  would  pay  all,  and  all  manner  of  rates,  taxes,  and  assess- 
ments whatsoever,  which  should  at  any  time  thereafter,  during  the  term 
thereby  granted,  be  taxed,  charged,  assessed,  or  imposed  upon  the  tin,  &c. ; 
and  the  money  which  should  arise  from  the  sale  thereof,  or  the  dues  thereby 
reserved,  or  upon  Thomas  Carlyon,  his  heirs  or  assigns,  for  or  in  respect 
thereof,  and  indemnify  him  from  the  same ;  and  would  effectually  work  the 
premises  in  the  most  proper  and  effectual  manner,  with  a  sufficient  number 
of  labouring  miners,  unless  prevented  by  water  or  other  inevitable  impedi- 
ment. By  virtue  of  this  grant  or  set,  the  mine  had  been  worked  ever  since 
the  date  thereof,  by  Joshua  Rowe,  and  certain  persons  or  adventurers  claiming 
under  him,  without  expence,  risk,  or  interference  whatsoever,  of  or  by,  or 
on  the  part  of  Thomas  Carlyon,  Various  shafts,  levels,  and  other  works 
necessary  to  search  for  and  obtain  ore  had  been  dug  and  made,  and  counting 
houses  and  other  houses  built  by  the  adventurers  at  a  great  expence,  under 
and  by  virtue  of  the  said  grant  or  set  within  the  limits  thereof;  and  the 
mine,  and  all  the  erections  thereon,  and  shafts,  levels,  and  other  workings 
within  the  same,  had  always,  since  the  working  of  the  said  grant  or  set, 
been,  and  still  are,  in  the  sole  occupation  and  possession  of  the  adventurers. 
The  mine  is  now  a  declining  mine  ;  but  considerable  quantities  of  copper 
ores  had  from  time  to  time  been  raised  from  it :  the  whole  of  which,  after 
undergoing  several  processes  of  breaking,  washing,  sifting,  and  stamping, 
at  an  expence  varying  according  to  the  quality  of  the  ores,  from  1*.  to  6*. 
and  7s.  in  the  pound,  and,  as  to  the  poorest  ores,  even  to  15*.  in  the  pound 
upon  their  market  price,  when  cleansed  for  the  purpose  of  separating  them 
from  earth  and  other  substances,  and  thereby  rendering  them  fit  to  be  cal- 
cined and  smelted,  but  by  which  process,  the  original  and  native  quality  of 
the  ores  themselves  is  not  altered,  had  from  time  to  time,  before  the  same 
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Fifthly,  What    were  calcined  or  smelted,  been  sold  or  disposed  of  by  the  adventurers, 

property  is  rate-  sometimes  by  public,  and  sometimes  by  private  sale,  as  and  when  they 

able.  thought  fit,  without  any  controul  or  interference  by,  or  on  the  part  of  the 

said  Thomas  Carluon.    No  part  of  the  ores  raised  had  ever  been  rendered 

7.  Mines.  to  Carlyon  in  kind;  but  in  lieu  thereof,  one-eighth  part  of  the  money,  from 

time  to  time  arising  from  the  sales  of  the  ores,  had  been  hitherto  paid  to 
him  in  pursuance  of  the  said  indenture.    He  had  been,  from  time  to  time, 
rated  and  assessed  towards  the  relief  of  the  poor  of  the  parish  of  St.  Austell, 
in  respect  of  such  one-eighth  part  of  the  money  so  arising  as  aforesaid,  and 
had  paid  the  several  assessments  up  to  the  making  of  the  rate  appealed 
against.    In  support  of  the  order  of  sessions,  many  cases  were  cited. — 
Abbott,  C.J.     1  am  of  opinion  that,  in  this  case,  Mr.  Carlyon  is  liable  to 
be  rated  for  the  dues  in  question.     I  am  unable  to  distinguish  this  ease 
from  Rowls  v.  Gell,  (ante,  72),  and  Rex.  v.  The  Baptist  Mill  Company,  (ante, 
75),  and  I  think,  therefore,  that  we  ought  to  decide  conformably  to  those 
authorities.    Notwithstanding  all  that  has  been  urged  upon  this  subject,  I 
cannot  distinguish  between  the  cases  where  a  party  takes  an  interest  under 
a  specific  contract,  as  in  this  case,  and  where  the  adventurers  work  under  a  cus- 
tom previously  existing  throughout  a  district.  The  case  is  distinguishable  from 
the  case  of  The  King  v.  The  Earl  ofPomfret,  &M.&S.  139,  (p*r ,  79),  in  two 
respects ;  first,  because  there  was  an  actual  demise  in  that  case  of  all  the  mines, 
under  which  the  possession,  both  of  that  part  which  was  worked  and  that  which 
was  not  worked,  passed  to  the  lessees ;  but  here  there  is  an  express  reserva- 
tion  of  part.    In  the  second  place,  the  share  reserved  to  the  lord,  in  TV 
King  v.  Earl  of  Pomfret,  was  of  smelted  lead ;  but  here  the  reservation  is 
of  part  of  the  native  mineral.    On  these  grounds,  it  seems  to  me  that  we 
ought  to  decide  in  favour  of  the  rate ;  and  I  do  that  with  the  less  reluctance, 
because  it  is  still  open  to  the  party  to  institute  an  action  against  the  person 
who  may  levy  for  the  rate,  and  so  to  bring  the  question  before  a  nigher 
tribunal. — Bayley,  J.   We  ought  to  lay  out  of  the  question  the  circumstance 
of  this  being  a  failing?  mine.     For  it  is  a  beneficial  and  useful  property  to 
theperson  on  whom  this  rate  has  been  made ;  and  it  was  held  in  Rex  v.  Parrott, 
5  T.  R.  593,  that  a  coal  mine,  whether  profitable  or  not,  is  still  rateable. 
In  Rowls  v.  Gell  it  was  first  decided,  that  a  party  was  rateable  for  lot  and 
cope.    It  is  said,  indeed,  that  the  parly  rated  there  was  a  lessee.    That 
distinction  makes  no  difference,  for  if  the  lot  and  cope  had  not  been  rateable 
in  the  hands  of  the  original  proprietor,  it  would  not  have  been  so  in  the 
hands  of  his  lessee.    The  true  ground  of  that  decision  was,  that  the  party 
was  there  considered  as  an  occupier  of  the  land.   Rex  v.  St.  Agnes,  (ante,  79), 
proceeded  on  the  same  ground ;  and  in  Rex  v.  The  Baptist  Mill  Company, 
(at  the  time  of  which  decision  this  court  were  peculiarly  familiar  with  me 
words  of  the  act  of  parliament,)  it  was  determined,  that  the  lessees  under 
the  lord  of  the  manor  of  his  lot  and  free  share  of  calamine  were  liable  to 
be  rated  as  occupiers  of  land ;  and  the  decision  went  on  the  ground,  that 
the  lord  of  the  manor  would,  but  for  the  lease,  have  been  rateable  for  it 
also,  for  the  court  considered  him  as  occupying  the  land  by  the  hands  of 
the  adventurers.    The  latter  were  to  work  the  mine,  and  he  was  to  receive 
part  of  the  ore  gotten,  and  the  court  considered  him  as  joint  occupier  with 
them.     In  Rex  v.  The  Bishop  of  Rochester,  (ante,  74),  the  mine  was  let ;  and 
whether  it  was  worked  or  not,  still  the  bishop  was  completely  out  of  pos- 
session of  it,  and  the  adventurers  worked  for  their  own  exclusive  profit 
There,  the  rent  reserved  was  a  money-rent,  and  the  relation  between  the 
parties  to  the  contract  was  that  of  landlord  and  tenant,  and  all  mat  the 
bishop  of  Rochester  had  was  the  reversion  of  the  land.    But,  in  this  case, 
the  adventurers  have  not  the  sole  and  exclusive  occupation  of  the  mine ; 
they  have  only  the  sole  and  exclusive  privilege  of  working  it    It  seems  to 
me,  therefore,  that,  according  to  the  authorities  to  which  I  have  referred, 
Mr.  Carlyon  must,  in  this  case,  be  considered  as  the  occupier  of  land;  and, 
therefore,  that  he  is  liable  to  the  present  rate. — Holroyd,  J.   In  the  view  I 
have  taken  of  this  case,  I  entirely  agree  with  the  rest  of  the  court    The 
case  of  Rowls  v.  Gell,  although  it  was  doubted  by  Lord  Kenyan  in  Rex  v. 
Parrott,  seems  to  me  to  have  been  well  decided.    It  was  confirmed  by  Rex 
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r.  The  Baptist  MM  Company,  from  which  I  cannot  distinguish  this  ease.     Fifthly,  What 
—Ben,  J.     If  it  were  true  that  we  must  either  overrule  Bex  v.  The  Baptist  property  is  rau- 
Mill  Company,  and  the  cases  confirming  that  decision,  or  the  case  of  Bex  mkte. 

r.  The  Earl  of  Pomfret,  I  should  be  inclined  to  support  the  former.  But  it  

s  not  necessary,  inasmuch  as  there  is  a  material  distinction  between  them.  7' MtMt* 
Here  it  seems  to  me  to  be  clear,  that  Mr.  Carlyon  is  an  occupier  of  land. 
ML  that  the  adventurers  take  under  the  indenture,  is  a  license  to  enter  and 
lis;  and  take  away  the  minerals.  But  when  they  hare  so  done,  and  the 
funerals  are  brought  to  grass,  a  division  of  the  ore  between  them  and  the 
landlord  takes  place.  This,  then,  is  the  same  as  if,  instead  of  working  for 
pages,  they  worked  on  condition  of  being  paid  by  a  certain  share  0/ the 
produce.  Order  of  sessions  quashed. 
Bex  v.  Wetbank  $•  Others,  4  M .  &  S.  222.    Upon  an  appeal  against  a  Wbsra 


poor's  rate  lor  the  township  of  Arkengarihdale,  in.  Jhe  N.  R.  of  Yorkshire,  W£L,2!?£.000 


by  the  defendants,  as  trustees  under  the  will  of  G.  Browne,  the  sessions  con-  rent  of  mine 
famed  the  rate,  subject  to  the  following  case.    Hie  defendants  were  rated  under  cotaw 
thus :  The  trustees  under  the  will  of  G.  Browne  for  2000/.,  annual  rent  paid  JJ^Siu^  a|BO 
by  the  Arkenoarthdale  and  Derwent  Mine  Company,  for  and  in  respect  of  lnrwpectof  their 
two-thirds  of  the  Arkengarihdale  lead  mines,  andf  or  other  minerals  and  JSSJKJ^JS! 
fossils,  (except  coal),  within  the  parish  of  Arkengartkdale,  and  also  in  respect  moon  and°  >UC 
of  their  being  owners,  proprietors,  and  occuniers,  of  the  moors,  commons,  wa*,JJji^!*tc 
and  wastes  within  the  manor  of  Arkengartkdale.    Amount  2000/.    Assess-  ww  ^^ 
ment  1501.,  (being  1*.  tfcf.  in  the  pound.)    J.  Williams,  in  support  of  the 
rate,  compared  this  case  to  the  case  of  tolls,  in  which  it  had  been  adjudged, 
that  though  the  tolls  per  se  were  not  rateable,  yet  if  they  be  annexed  to  some- 
thing corporeal,  such  as  a  sluice  or  bridge,  &c,  which  is  rateable,  the  occu- 
pier of  such  bridge  or  sluice,  &c,  shall  be  rated  in  respect  to  the  tolls.  Here 
the  trustees  are  rated  as  the  occupiers  of  the  moors,  commons,  and  wastes 
under  which  the  mines,  in  respect  of  the  profits  of  which  they  are  assessed, 
lie,  so  that  they  have  a  corporeal  visible  property  within  the  parish,  the  value 
of  which  is  enhanced  by  the  annexation  of  these  profits.    And  whenever 
that  is  the  case,  the  principal  thing  shall  be  rated  according  to  its  value,  as 
it  is  increased  by  the  thing  appendant  to  it,  although  the  latter  would  not 
of  itself  be  the  subject  of  rate. — Ix>rd  EUenborough,  C.  J.  Hint  rate  appears 
to  be  ill  on  this  single  ground,  that  it  is  a  conjoint  rate  in  respect  of  two 
things,  one  of  which  Is  not  rateable.     The  rent  is  clearly  not  the  subject  of 
rate,  the  other  may  or  may  not  be.     But  it  cannot  be  good  as  a  conjoint 
rate. — Le  Blanc,  J.    If  these  trustees  liad  been  rated  in   a  large  sum  in 
respect  of  their  being  the  owners  and  occupiers  of  the  moors,  commons,  and 
wastes,  equal  to  the  profits  they  derive  from  the  mines,  perhaps  the  Court 
might  have  said,  we  will  not  enter  into  the  question  of  proportion ;  but  here 
the  rate  is  imposed  in  respect  of  two  distinct  properties,  namely,  the  rent, 
and  the  surface  of  the  land. — Order  of  sessions  quashed. 

Bex  v.  Earl  of  Pomfret  and  others,  5  M.  j-  S.  139.     A  rate  was  imposed    Wlwre  a  portion 
-,  *',♦'.  .  '     .     .       ,  .  »**ii*         of  lead  ore 'n-Ar/4 

upon  P.,  owner  of  the  lead  ore  in  certain  lead  mines,  in  respect  to  the  duty-   smelted)  was 

lead  reserved  in  a  lease  of  said  mines,  being  one-fifth  share  of  the  lead  to  be   reserved  by  lease 

smelted  from  the  ore  raised  from  said  mines.    The  case  was  elaborately   JhJ  m'l nc7«t "was 

argued  bv  Bichardvm  and  J,  William*,  in  support  of  the  rate,  who  relied   hold  to  i*  in  the 

upon  Ro'trie  v.  Gells,  Bex  v.  St.  Agnes,  and  B.  v.  The  Baptist  Mill  Com-   ^Xfe^re  not 

pang ;  and  by  Scarlett,  Tindal,  and  Gillbee  contra.     The  Court  took  time   rateable 

to  consider. — Lord  EUenborough,  C.  J.,  in  delivering  judgment,  said,  We 

are  of  opinion   that  the  present  case  is  substantially  different  from  all  the 

cases  cited,  and  that  a  decision  against  the  present  rate  will  not  break  in 

upon  the  principle,  or  overturn  the  authority  of  any  one  of  those  cases.     In 

the  present  case,  the  rights  of  the  parties  rated,  who  are  the  appellants,  and 

those  of  the  persons  by  whom  the  mines  are  worked,  depend  upon  the 

terms  of  a  written  contract,  a  lease ;  by  the  terms  whereof  the  appellants 

have  demised  to  others  the  whole  of  their  mines  and  veins  of  lead  and  lead 

ore :  and  therefore  they  cannot  be  said  to  be  the  occupiers  of  any  part, 

unless  the  render  or  reservation  of  one-fifth  part  of  the  lead  to  be  smelted 

from  the  ore  raised  from  the  mines,  can  operate  as  an  exception  of  a  portion 

of  the  mines,  or  of  the  ore  raised  from  them.     A  reservation  of  a  part  of 
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7.  Mines. 


lime  works  are 
rateable  in  the 
hands  of  the 
occupier. 


Slate  works,  pot- 
ter's claypits,  Ac. 


8.  Saleable 
underwoods. 

When  mlenble 
underwood*  are 
rateable. 
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the  thing  demised  cannot  properly  operate  as  a  render,  and  it  may  be 
admitted  that  it  operates  as  an  exception.  See  Co.  LiU.  47  a,  142  a. 
But  this  is  not  a  reservation  of  any  part  of  the  thing  demised — it  is  not  a 
reservation  of  any  part  of  the  ore,  or  of  the  mineral,  in  its  natural  and 
primitive  state;  but  of  something  of  a  quality,  name,  and  character, 
entirely  different ;  of  a  metal,  produced  from  that  mineral,  by  the  laborious 
and  expensive  process  of  smelting,  in  which  the  native  mineral  is  mixed 
with  another  matter,  viz.  with  coal  or  charcoal ;  and  by  the  effect  of  fire 
upon  both,  a  metal  is  obtained,  which  is  to  be  considered,  for  this  purpose 
at  least,  as  entirely  different  from  either  of  the  two,  and  rather  as  a  manu- 
facture of  art  and  labour,  resulting  from  the  use  and  application  of  those 
materials,  than  the  original  earth  itself.  This  lease  puts  the  parties.uneqin- 
vocally  in  the  character  of  landlords  and  tenants.  The  reasons  upon  which 
the  Court  relied  in  The  King  v.  The  Baptist  Mill  Company,  do  not  apply  to 
this  case :  but  it  is  brought  substantially  within  the  principle  of  the  case  of 
The  King  v.  The  Bishop  of  Rochester,  1 2  East,  353.  For  these  reasons,  we 
are  of  opinion,  that  the  appellants  were  not  liable  to  be  rated  for  the  lead 
rendered  to  them  under  the  lease,  and  consequently  that  the  order  of 
sessions  must  be  quashed,  and  the  rate  amended  by  striking  out  this  part  of 
it.     [See  Rex  v.  St.  Austell,  ante,  76.] 

Rex  v.  Alberbury,  1  East,  534 ;  1  Bott,  223.  An  appeal  was  made 
against  a  rate,  and  the  rate  was  amended  by  the  sessions  by  adding  the 
names  of  certain  persons  as  joint  occupiers  of  certain  lime  works.  The  rnk  of 
working  the  limestone  was  stated  to  be  great,  and  it  was  also  stated  that  they 
paid  a  certain  sum  per  annum  as  a  royalty  to  the  proprietors  of  the  quarry. 
And  the  question  for  the  court  was,  the  rateability  of  these  persons  for  these 
lime  works. — Lord  Kenyon,  C.  J.  The  only  question  is,  whether  the  persons 
named  in  the  rate  are  rateable  in  respect  of  that  species  of  property  r  The 
landlords,  who  derive  a  certain  profit  upon  it  in  the  nature  of  rent,  could  not 
have  been  rated,  because  that  would  be  to  rate  the  subject-matter  twice. 
But  what  possible  objection  can  there  be  to  the  rate  upon  the  occupiers? 
There  is  no  pretence  to  call  this  a  mine.  But  the  land  itself  is  convertible 
into  a  source  of  profit ;  said,  indeed,  to  be  uncertain,  but  it  is  well  known  to 
be  productive :  and  the  very  statement  of  the  case  shows  it  to  be  so.  And 
as  to  the  quantum,  that  must  be  settled  by  the  sessions. 

Jt  is  not  every  excavation  of  the  earth  which  is  a  mine ;  and,  therefore, 
stone-quarries,  lime-works,  (Rex  v.  Alberbury,  1  East,  534 ;  1  Bott,  223,) 
slate-works,  (Rex  v.  Woodland,  2  East  164  ;  1  Bott,  228,)  a  potter's  clay- 
pit,  (Rex  v.  Brown,  8  East,  528,)  and  the  like,  are  not  considered  in  the 
nature  of  mines,  or  rateable  as  such;  but  are  considered  merely  as  land 
rendered  additionally  productive  by  a  particular  mode  of  working  it,  and 
the  occupiers  are  rateable,  in  respect  thereof,  accordingly.  Steer's  Par. 
L.  413. 

8.  Woods. 

(The  words  of  the  43  Eliz.  c.  2,  s.  1,  are  "  saleable  underwoods."] 

Rex  v.  Mirfield,  10  East,  219 ;  1  Bott,  Cont.  68 ;  1  Nol.  P.  L.  152, 153, 
230.  The  sessions  quashed  a  rate  upon  appeal,  and  stated  that  the  woods 
which  were  the  subject  of  the  rate  were  underwoods,  which  were  usually 
cut  down  once  in  21  years,  and  then,  and  nol  before,  were  profitable  to  the 
appellant  That  these  underwoods  were  then  standing  to  complete  the  21 
years1  growth.  And  the  question  was,  whether  these  woods  were  saleable 
underwoods  within  stat.  43  Eliz.  c,  2,  and  liable  to  be  rated  every  year, 
according  to  the  annual  average,  or  only  when  cut  down  and  sold  ? — Lord 
Ellenborough,  C.  J.,  delivered  the  opinion  of  the  court,  after  consideration, 
that  saleable  means  such  as  are  intended  for  sale,  in  contradistinction  to  such 
as  are  to  supply  the  land  with  estovers  for  fuel,  and  other  purposes  of  the 
estate ;  and  are,  therefore,  rateable  at  all  times,  according  to  their  value, 
in  exact  proportion  with  the  rest  of  the  property  in  the  parish.  The  objec- 
tion to  this  is,  that  the  property  ought  not  to  be  rated  until  the  produce  of 
it  has  been  severed  from  the  land,  and  until  it  has  supplied  the  occupier 
with  the  means  of  paying.    But  it.  is  not  necessary  that  any  of  the  profits 
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among*  other*  it  speaks  of  the  occupiers  of  saleable  underwoods.  The 
legislature  does  not  dm  the  word  "  Underwood*"  per  it,  but "  Saleable 
Underwoods:"  and  they  have  not  in  this  or  in  an;  former  statute  affixed 
any  definite  meaning  to  the  term  "  Underwood."  If  they  had  done  so,  we 
should  (eel  ourselves  bound  to  adopt  that  as  the  meaning  of  the  word  in 
construing  die  present  act.  It  has  been  said  that  all  wood  comes  within 
the  description  either  of  timber  or  underwood,  and,  therefore,  that  as  fin 
and  larches  are  not  timber,  they  must  be  considered  as  underwood.  It  ia 
not  necessary  to  decide  whether  this  be  correct,  because  by  the  statute  of 
Eliz.  saleable  underwoods  only  are  subject  to  be  rated  to  the  relief  of  the 
poor.  It  may,  however,  be  observed,  that  if  all  wood  which  is  not  timber, 
be  underwood,  it  would  follow,  that  horse-chesnuts,  limes,  plane-trees,  and 
atpens  would  come  within  that  description.  Yet,  surely,  it  would  be  a 
perversion  of  language  to  call  such  trees  underwood.  Generally  speaking, 
thai  term  is  applied  to  a  specie*  of  wood  which  grows  expeditiously  and 
send*  np  many  shoots  from  one  stool, the  root  remaining  perfect  from  which 
the  shoots  are  cat,  and  producing  new  shoots,  and  so  yielding  a  succession 
of  profit*.  It  is  probable  that  this  is  the  description  of  coppice  and  under- 
wood to  which  the  statute  of  Bus.  applies.  But  it  U  not  necessary  to 
decide  that,  inasmuch  as  that  statute  also  requires  that  it  should  be  saleable 
underwood,  and  the  word  taltablt  in  Rex  J.  Ink.  of  Mirfield  has  been 
held  to  denote  such  m  is  intended  or  destined  for  tale,  in  contradistinction 
to  such  as  is  to  supply  the  land  with  estovers  for  fuel  and  other  purttoses  of 
the  estate.  It  does  not,  therefore,  come  within  the  description  of  saleable 
underwood,  unless  the  prospect  of  deriving  a  profitby  sale  was  the  main  object 
of  the  proprietor  when  the  plantation  was  made.    There  arc  some  specwe 
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Fifthly,  What    of  wood,  such  as  hazel,  which  are  valuable  only  as  underwood,  and  which 

property  is  rate-  must  have  been  planted  originally  for  the  purpose  of  acquiring  profit  by 

able.  sale.    But  of  all  plantations,  fir  is  perhaps  the  least  valuable,  being  chiefly, 

I  believe,  intended  for  protection  rather  than  profit     It  is  found  as  a  fact 

8.  underwoods.     m  ^  casCj  ^^  t^ese  fm  an(|  jajchcg  were  planted  principally  for  the 

purpose  of  affording  protection  to  the  oak  and  ash.  The  latter  were  the 
most  valuable.  The  firs,  too,  were  cut  only  for  the  purpose  of  thinning  the 
plantation.  Some,  indeed,  were  sold,  but  the  greater  part  were  used  in  the 
erection  of  buildings  on  the  estate.  Here,  the  trees,  when  cut,  were  BO 
feet  high,  which  to  be  sure  does  not  accord  with  one's  notions  of  underwood. 
Nor  could  they  have  been  planted  with  a  view  to  a  profit  by  sale,  for  if  so, 
the  cuttings  would  have  taken  place  with  reference  to  their  sixe ;  but  here, 
the  cuttings  were  made,  in  fact,  merely  for  the  purpose  of  thinning  the 
plantations,  and  with  reference  to  the  main  object,  tne  encouragement  of 
die  growth  of  the  more  valuable  trees.     It  is  quite  clear,  therefore,  that 

{>rofit  was  not  the  sole  or  even  principal  object  for  which  the  fin  and 
arches  were  originally  planted ;  and  if  so,  they  are  not  saleable  under- 
woods within  the  meaning  of  the  43  Eliz.  It  seems  to  me,  that  it  would 
be  most  mischievous  if  property  of  this  description  was  liable  to  be  rated. 
It  is  an  object  of  national  policy  to  encourage  the  growth  of  timber.  The 
grower  of  timber  gives  up  a  present  profit  with  a  view  to  future  advantage, 
and  it  is  fit  that  lie  should  be  encouraged  to  do  so.  If  this  be  rateable 
property,  then,  according  to  the  King  v.  the  Ink.  of  Mirfieldy  10  Bart,  219, 
it  must  be  rateable  annually  to  the  relief  of  the  poor,  though  it  should 
not  happen  to  be  cut  more  than  once  in  20  years.  The  grower,  therefore, 
will  be  subject  to  an  annual  charge  long  before  he  can  derive  any  profit 
That  would  operate  as  a  great  discouragement  to  the  growth  of  timber; 
and  I  cannot,  therefore,  think  that  the  legislature  meant  to  subject  property 
of  this  description  to  such  an  annual  charge.  The  object  of  the  statute  oat, 
to  subject  to  the  rate  all  such  property  only  as  yielded  a  succession  of  profits. 
I  am,  therefore,  of  opinion,  that  whether  this  be  underwood  or  not,  at  all 
events  it  is  not  saleable  underwood,  and  therefore  not  rateable  to  the  relief 
of  the  poor. — Holroyd,  J.  I  am  also  of  opinion  that  the  firs  and  larches 
mentioned  in  this  case  are  not  saleable  underwoods  within  the  meaning  of 
those  words,  as  used  in  the  43  Eliz.  The  word  "  underwood"  must  be 
there  taken  to  be  used  in  its  popular  sense,  unless  it  be  shewn  to  have  been 
used  differently  by  the  legislature  in  that  or  other  statutes.  According  to 
its  popular  meaning  it  signifies  coppice,  as  distinguished  from  kant  boss. 
Admitting,  however,  that  these  firs  and  larches  were  underwood,  I  am 
clearly  of  opinion,  that  they  are  not  saleable  underwoods  within  the  meaning 
of  the  statute  of  Eliz.  The  general  subject  of  rate  in  that  statute  is 
property  yielding  renewable  profits ;  for  even  coal  mines  when  worked  may 
be  said,  in  some  sense,  to  yield  a  succession  of  profits.  Underwoods  cut  at 
stated  periods  do  yield  a  succession  of  profits  from  time  to  time,  though  not 
annually.  This  is  clearly  not  wood  of  that  description,  for  when  it  is  once 
cut,  the  root  is  destroyed,  and  there  is  no  succession  of  profit  In  order  to 
ascertain  whether  these  be  saleable  underwoods,  the  object  for  which  they 
were  planted  and  the  mode  of  management  ought  to  be  taken  into  considera- 
tion. It  appears  that,  upon  one  occasion,  even  though  eighteen  acres  were  cut, 
no  profit  whatever  was  thereby  produced ;  and  that  is  a  strong  drcumstance  to 
shew,  that  the  cuttings  were  not  made  with  a  view  to  sale,  but  to  encourage 
and  preserve  the  oaks  and  ashes.  I  am,  therefore,  clearly  of  opinion,  that 
these  firs  and  larches  are  not  saleable  underwoods  within  the  meaning  of  the 
statute  of  Eliz. — Best,  J.  In  the  reign  of  Eliz.,  underwood  was  probably 
more  generally  used  for  fuel  than  at  present ;  it  yielded  also  a  profit  at 
certain  intervals,  though  not  annually.  The  legislature,  too,  have  not 
merely  used  the  term  underwood,  but  have  qualified  it  by  the  word  saleable, 
thereby  meaning  that  species  of  underwood  which  is  generally  produced  for 
the  purposes  of  sale,  which  is  cut  down  at  stated  periods,  produces  new 
shoots,  and  thereby  yields,  at  certain  intervals,  profits  coming  as  nearly  as 
possible  to  annual  "profits.  It  has  been  argued,  that  as  these  firs  would  be 
titheable,  they  are,  therefore,  subject  to  be  rated  to  the  poor ;  but  that  by 
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no  means  follows;  for  by  the  46  Edw.  III.  c.  3,  gros  bois  of  the  age  of    Fifthly,  What 
20  years,  in  respect  of  which  the  clergy  had  claimed  tithe,  under  the  name  property  is  rats- 
sylva  aedua,  is  expressly  exempted  from  tithe.     Now,  gros  bois  means  tim-  able. 

ber ;  and,  by  the  common  law,  includes  oak,  ash,  and  elm ;  and,  by  the _       — 

custom  of  the  country,  in  particular  places,  many  other  species  of  trees.  8*  UBd*rW4iwJ,# 
Every  species  of  wood  which  is  not  timber  by  the  common  law  or  by  cus- 
tom, is  titheable.  By  the  statute  of  Eliz.  no  species  of  wood,  but  sale- 
able underwood,  is  liable  to  be  rated  to  the  relief  of  the  poor.  It  has  been 
said,  that  sylva  cadua  and  underwood  are  synonymous.  In  Ford  v.  Rackster, 
AM.  jr  S.  137,  however,  Lord  Ellenborough,  delivering  the  judgment  of 
the  court,  says  "  Sylva  cadua  and  subbois,  or  underwood,  are  not,  it  should 
seem,  from  45  Edw.  III.,  synonymous;  for  subbois  is  stated  to  lie  compre- 
hended in  it,  not  to  be  it  itself,  or  to  be  the  same  tiling  with  it.  Sylva  ardua 
seems  to  comprehend,  vi  termini,  besides  underwood,  all  such  wood  as  is 
occasionally  cut,  either  in  body,  branch,  or  root,  with  the  statutable  excep- 
tion only  of  gros  few,  properly  so  called,  when  it  is  of  that  age  at  which  it 
is,  by  the  .45  Edw.  III.,  exempt  from  being  tithed,  t.  e.t  of  20  years  or 
upwards."  Underwood,  therefore,  is  one  species  of  sylva  cudua,  and, 
possibly,  the  firs  and  larches  may  be  sylva  cadua,  though  not  underwood. 
It  is,  nowever,  unnecessary  to  decide  in  this  case,  whether  these  firs  be 
underwood  or  not  It  is  sufficient  to  say,  that  they  are  not  saleable  under- 
woods, and,  therefore,  that  they  are  not  rateable  to  the  relief  of  the  poor. 
Order  of  sessions  confirmed. 

9.  Commons,  Way-leaves,  Rights  of  pasture. 

That  commons,  which  afford  a  beneficial  occupation,  are  rateable,  seems  9.  Commons, 
scarcely  to  have  been  disputed ;  the  only  difficulty  has  been  to  determine  J**1*  <*  P**1"*, 
upon  whom  the  rate  ought  to  be  imposed.    The  following  cases  shew  that     c* 
the  party  to  be  rated  must  not  onlv  be  the  beneficial  occupier,  but  he  must 
have  such  a  possession  as  will  enable  him  to  maintain  an  action  of  trespass, 
which  a  mere  commoner  cannot  sustain.    See,  in  particular,  Rex  v.  Trent 
8f  Mersey  Navigation,  6  /).<$•  R.  47;  4  B.  $-  C.  57.     In  most  cases,  there- 
fore, where  the  common  belongs  to  a  coporate  body,  the  corporation,  and  not 
the  members  individually,  must  be  rated.     A  mere  right  of  common  is  not 
rateable,  nor  is  a  right  of  way,  if  not  accompanied  with  exclusive  occupation, 
or  any  other  easement,  upon  the  same  principle.     See  J>  li.  V  C.  H27. 

Rex  v.  Watson,  5  East,  4H0;   1  Hott,2X7;   1  Xol.   P.   /,.    \7%2.      In  this    Members  of  a 
case  W.  appealed  against  a  rate,  tacausc  E.  II.  and  others  were  not  rated   ^T^k10!^^' 
for  certain  common  lands  ujmn  which  they  had  commonable  rights,  which    fee  certain  eom- 
rights  they  enjoyed  and  used.     The  justices  con  finned  the  rate.     The  case   mon  lands,  ex  or- 
stated  that  the  "mayor,  \c,  of  Huntingdon  were  the  owners  in  fee  of  these   Jjjjjjj^  Jjjht 
lands,  which  were  used  as  a  common  of  pasture,  and  stocked  by  such   such  lamia,  are 
resident  burgesses  as  thought  proper  to  stock,  under  certain  restrictions,   rateable. 
That  some  of  the  resident  burgesses  stocked  fully,  that  others  did  not,  and 
some  not  at  all.     That  in  the  latter  case,  an  annual  payment  was  made  by 
those  who  did  stock  to  those  who  did  not;  and  that  h.  II.  Stc,  were  resident 
burgesses  and  did  stock.     In  the  course  of  the  argument  it  was  observed  by 
iMurence,  J.,  that  the  word  occupation,  properly  speaking,  implies  j*mse*sion . 
By  Lord  Ellenborough,  C.  J.    This  is   not  an   incorporeal   hereditament. 
The  corporation  are  the  owners,  in  fee,  of  the  land,  and  they  dole  it  out 
annually,  according  to  the  custom,  to  certain  of  the  burgesses,  such  of  them 
as  take  it  paying  a  certain  sum  to  those  who  do  not  turn  on  any  stock. 
Then  when  the  numl>er  of  those  who  stock  is  ascertained,  what  is  there  to 
distinguish  them  from  other  tenants  in  common,  each  of   whom   might 
maintain  trespass  for  an  injury  done  to  his  occupation  in  common?     It  has   Q*w.  whether  a 
been  decided  that  a  common  in  gross  is  a  tenement,  and  it  should  seem  fnnn   £" «55 caSi c"  **"** 
thence  that  it  is  rateable.    But  I  consider  this  not  as  an  incorporeal  heredita- 
ment, but  as  a  corporeal  tenement,  of  which  the  several  burgesses  who  stock  are 
tenant*  in  common.     And  we  cannot  say  that  an  enjoyment  of  land,  which 
is  of  such  value  as  that  those  who  do  not  actually  enjoy  it,  but  who  might 
if  they  so  pleased,  are  entitled  to  a  compensation  from  those  who  do,  is  not 
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Fiftkly,  What    something  which  is  rateable ;  and  being  rateable,  it  must  be  rated  in  the 
property  it  rate-  hands  of  those  who  have  the  beneficial  possession. 

able.  Rex  v.  the  Trustees  for  the  Burgesses,  $*c,  of  Tewkesbury,  13  East,  155 ; 

Bott,  Cont.  86;  1  Not.  P.  L.  173.    Upon  appeal  against  the  poor's  rates 

y.  Commons,  &c.  after  mcnti01ied,  tried  at  the  borough  sessions  of  Tewkesbury,  between  die 
UMMuttara1rateat  trU8tee8  appointed  by  an  act  of  the  48  Geo.  III.  for  the  burgesses  or  freemen 
able.  "    and  principal  householders  of  the  borough,  appellants;  and  the  church- 

wardens and  overseers  of  the  parish  of  Tewkesbury,  respondents :  the  session 
were  of  opinion,  that  the  trustees  themselves  must  be  considered  as  the 
occupiers,  and  liable  to  such  rates,  and  stated  the  following  ease.  The  first 
of  the  rates  appealed  against,  was  made  on  the  13th  of  October,  1809,  as 
follows  — 


Rent. 

Occupiers. 

What  assessed. 

Bate. 

£330 

Trustees  of  the 

Aftermath  of  the 

£16  10    0 

Severn  Hani* 

Severn  Ham. 

The  other  was.in  the  same  form.  Before  stat.  48  Geo.  III.,  intituled,  "An 
met  for  inclosing  lands  in  the  borough  and  parishes  of  Tewkesbury  in  the 
county  of  Gloucester,  and  for  vesting  the  after  or  lattermath  of  a  meadow 
called Severn  Ham,  within  the  said  borough  and  parish,  in  trustees  for  certain 
purposes"  the  burgesses  or  freemen  of  the  borough  of  Tewkesbury  resident 
within  the  borough  for  the  time  being,  and  the  occupiers  for  the  tune  being 
of  certain  houses  situate  within  the  borough,  were  entitled  to  a  right  of 
common  for  a  limited  number  of  their  own  cattle  only,  in  the  Severn  Ham, 
for  a  certain  period  in  every  year,  which  right  of  common  was,  according 
to  the  form  and  effect  of  the  said  act,  afterwards1  suspended  by  order  of 
the  commissioners  therein  named,  and  the  after  or  lattermath  of  the  Severn 
Ham  was,  by  die  act  declared  to  be  vested  in  certain  trustees  therein  men- 
tioned, and  their  successors,  to  be  appointed  by  virtue  thereof,  by  the 
name  of  "the  trustees  for  the  burgesses  or  freemen  and  principal  house- 
holders of  the  borough  of  Tewkesbury  in  the  county  of  Gloucester,  appointed 
by  an  act  passed  in  the  48  Geo.  III.,  for  ever  freed  and  discharged  of  and  from 
all  right,  &c.,  whatsoever,  which  any  person  or  persons  could  or  might  hare 
in  or  to  the  same,  or  any  part  or  parcel  thereof,  upon  certain  trusts  therein 
declared."  And  by  the  act  it  was  further  enacted,  "that  the  said  trustees, 
or  any  nine  or  more  of  them,  at  any  of  their  meetings  to  be  holden  in  pur- 
suance of  that  act,  might  let  and  set  annually  the  after  or  lattermath  of  ike 
said  meadow  called  Severn  Ham,  so  vested  in  them  as  aforesaid,  or  any  part 
or  parts  thereof,  to  any  person  or  persons  whomsoever,  at  the  best  and  most 
improved  yearly  rent  or  rents  that  could  be  reasonably  had  or  obtained  for 
the  same ;  and  also  might  let  and  set  the  after  or  lattermath  of  the  said  mea- 
dow called  Severn  Ham  in  pastures  for  horses,  cattle,  and  sheep,  to  different 
persons,  in  such  manner  as  to  rates  and  regulations  as  they  should  (subject 
to  the  restrictions  in  that  act  contained)  from  time  to  time  appoint;  or  they 
might  by  writing  under  their  hands  and  seals  lease  or  demise  for  such  term 
of  years  and  in  such  manner  as  by  the  said  act  is  described ;  and  that  the 
rents  and  profits  arising  from  the  after  or  lattermath  of  the  said  meadow 
called  Severn  Ham  should,  after  the  payment  of  all  costs,  charges,  and 
expences  incident  to  and  attending  the  execution  of  the  several  powers  to 
be  by  the  said  trustees  exercised  by  virtue  of  that  act,  in  the  month  of  April 
in  every  year  be  paid  and  divided  by  the  said  trustees  unto  and  between 
such  burgesses  or  freemen  of  the  borough  of  Tewkesbury  aforesaid,  and  such 
occupiers  of  houses  within  the  said  borough  as  would  respectively  have 
been  entitled  to  rights  of  common  in,  over,  and  upon  the  said  meadow,  if 
that  act  had  not  passed,  according  to  their  respective  rights  and  interests." 
On  the  12th  of  August,  1809,  the  trustees  not  being  able  to  let  the  said 
aftermath  together  for  a  sum  equal  in  their  judgment  to  its  value,  let 
it  out  in  pastures  at  a  certain  sum  per  head  for  horses,  cattle,  and  sheep,  to 
various  persons,  under  the  authority  of  the  said  act,  for  sums  of  money 
amounting  together  to  295/.,  but  subject  to  expences  of  between  90  and  401. 
The  several  persons  who  took  the  aftermath  in  pastures,  enjoyed  the  same 
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uing  in  their  cattle  from  the  12th  of  August,  1809,  to  the  13th  of 
try,  1810,  and  the  trustees  did  not  occupy  it,  unless  such  letting  and 
lent  in  pursuance  thereof  amount  in  law  to  an  occupation  by  them, 
eration  has  been  made  since  the  passing  of  the  act  in  the  proportion 
poor  rates  of  the  parish  assessed  on  the  occupiers  of  the  said  nouses 
who  were  previously  entitled  to  such  right  of  common  on  the  Severn 
nor  has  any  deduction  been  made  from  the  assessments  in  consequence 
alterations  introduced  by  the  act.  The  question  was,  Whether  the 
s  were  liable  to  be  rated  in  respect  of  the  after  or  lattermath  ?  If  they 
he  rates  and  order  of  sessions  were  to  be  confirmed ;  if  not,  the  rates 
)  be  amended  accordingly.  After  argument,  in  which  Rex  v.  Watson, 
,  480,  was  cited  as  an  authority  to  shew  that  the  persons  who  took 
tings  for  their  cattle,  and  not  the  trustees,  were  the  proper  parties  to 
ed;  Lord  Ellenborough,  C.  J.,  said,  there  the  corporation  could  not 
i  the  cattle  of  a  stranger,  but  here  the  trustees  may  contract  with  any 
5  to  take  in  their  cattle  by  the  year,  or  by  the  month,  or  week ;  and 
ot  being  able  to  let  it  altogether,  they  took  in  the  cattle  of  different 
s  at  so  much  a  head.  Who  then  can  be  said  to  be  the  occupiers,  if 
re  not  in  this  case  ?  The  letting  is  at  so  much  a  head,  without  any 
iTe  time,  or  for  any  definitive  portion  of  the  aftermath,  nor  were  the 
s  bound  to  limit  the  number  ot  cattle,  though  they  might  have  done 
rrose,  J.,  agreed. — Le  Blanc,  J.  The  persons  whose  cattle  were  taken 
1  no  definitive  portion  of  the  aftermath  let  to  diem. — Bay  ley  y  J.  In 
untingdon  case  the  portions  of  those  who  had  a  right  to  stock  were 
iined,  but  here  there  was  nothing  to  limit  the  trustees  from  taking  in 

Order  of  sessions  confirmed. 
?  v.  The  Mayor,  Aldermen,  and  Burgesses  of  Sudbury,  1  B.  $r  C  389 ; 
•  It  651 ,  S.  C. ;  1  Nol.  P.  L.  173, 174.  Upon  an  appeal  by  the  mayor, 
ten,  and  capital  burgesses  of  the  borough  of Sudbury,  against  the  poor  rate 
tingdcn  in  Essex,  on  the  ground  that  they  were  rated  for  property  which 
id  not  occupy,  the  sessions  confirmed  the  rate,  subject  to  the  opinion 
Court  of  K.  B.  on  the  following  case : — Richard  De  Clare,  about  the 
250,  granted  certain  pasture  land,  called  Portman's  Croft,  in  the 
:  of  BmlHnydon,  to  "  his  burgesses  and  whole  commonalty  of  Sud- 
'  and  Charles  the  Second,  by  his  charter,  under  which  the  corporation 
asts,  confirmed  the  said  grant  to  the  mayor,  aldermen,  and  burgesses. 
md  is  inclosed,  and  the  corporation,  consisting  of  a  mayor,  six  alder- 
md  twenty-four  capital  burgesses,  appoint  and  have  always,  within 
le  of  living  memory,  appointed,  a  person  who  is  called  the  ranger  of 
mmons,  to  keep  the  keys  of  the  gates,  clean  the  ditches,  preserve  the 
,  impound  cattle  trespassing,  and  do  other  acts  of  a  similar  descrip- 
Thev  have,  during  all  that  time,  at  a  court  called  a  Court  of 
<»  and  Decrees,  annually  made  such  regulations  concerning  their 
ons,  as  they  thought  proper,  and  given  a  public  notice  of  them  by  the 
:>n  crier ;  and  for  the  year  when  the  rate  in  question  was  imposed,  the 
declared,  that  every  burgess  who  had  a  right  to  turn  on  his  cattle  to 
a  the  commons,  should  put  two  head  of  cattle,  and  no  more,  on  Port- 
croft.  It  then  proceeded  to  appoint  the  day  when  the  cattle  should 
•ned  on,  and  to  fix  the  price  of  each  head  of  cattle,  which  price  is 
'-  paid  by  the  freemen  exercising  this  right  (who  amount  to  more  than 
)  the  treasurer  of  the  corportion.  The  mayor,  aldermen,  and  capital 
$cs (being  resident)  enjoy  the  same  right  upon  the  same  terms,  and  some 
n  exercised  it  during  the  year  for  which  the  rate  was  made.  The  cattle 
inded  by  the  ranger  when  turned  on.  The  whole  of  the  money  thus  paid 
treasurer,  after  deducting  the  expences  incident  to  the  management 
land,  is  distributed  among  the  poorer  burgesses,  who  have,  but  do 
n  account  of  their  poverty,  exercise,  a  right  of  depasturing  cattle. 
iayor,  aldermen,  and  capital  burgesses  were  rated,  in  their  corporate 
ty,  as  the  occupiers  of  PortnunCs  croft ;  and  the  questions  for  the 
i  of  this  court  were,  whether  there  was  any  rateable  occupation  of 
an's  croft ;  and  if  there  were",  whether  die  corporation  or  individuals 
^pastured  their  cattle  upon  it,  were  liable  to  be  rated ?     In  support 
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Where  a  corpora- 
tion, conslsuf  of 
a  mayor,  •Mer- 
men, and  twenty- 
four  capital  bar- 
fenee,  wu  seised 
In  fee  of  certain 
pasture  lands, 
and  appointed  a 
ranger  to  keep  the 
keys  of  the  rates, 
clean  the  ditches, 
preserve  the 
fences,  and  im- 
pound cattle  tres- 
passing thereon ; 
and,  at  a  court 
held  annually, 
m*ric  such  regu- 
lations concern- 
ing their  pas- 
tures, and  the 
number  of  cattle 
each  burgess  was 
to  turn  on,  and 
the  sum  to  be  paid 
in  respect  thereof, 
which  money, 
after  deducting: 
the  expences  of 
management  of 
the  land,  was  dis- 
tributed among 
the  burjfesscs 
who  did  not  turn 
on  :  Held,  that 
the  corporation 
were  liable  to  be 
rated  to  the  poor, 
hs  the  beneficial 
occupiers  of  these 
pastures. 
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Fifthly,  What    °f  ^ic  order  of  sessions,  Rex  v.  the  Trustee*  for  the  Burgesses  of  Tewkesbury, 

property  is  rate-    13  East,  155,  was  cited.     Contra,  Rex  v.  Watson,  5  East,  480. — Bauley,l.  1 
able.  am  of  opinion  that  the  corporation  were  the  beneficial  occupiers  of  the  land  in 

question,  and,  consequently,  that  the  order  of  sessions  must  be  confirmed. 

9.  commons  &c.   ^ye  nave  ^ecn  pressed  strongly  in  the  course  of  the  argument,  with  the  cue 

of  Rex  v.  Watson,  5  East,  480,  but  that  case  differs  from  the  present  in  two 
important  particulars.  There  the  individuals  who  turned  on  had  the  ex- 
clusive enjoyment  of  the  land,  for  the  purpose  of  turning  on  their  cattle. 
No  payment  was  made  by  them  to  the  corporation,  but  to  those  resident 
burgesses  who  had  the  right  to  stock  and  did  not  exercise  it.  Here  it  if 
clear,  from  the  facts  stated  in  the  case,  that  the  corporation  retained  the 
exclusive  right  to  the  possession  of  the  land.  They  appointed  a  ranger,  he 
was  their  servant,  and  paid  out  of  their  funds  ;  his  duty  was  to  keep  the 
keys  of  the  gates,  clean  the  ditches,  repair  the  fences,  and  impound  cattle: 
all  these  acts  are  usually  done  by  the  occupiers  of  land.  The  commoner! 
could  not  insist  upon  having  the  keys  from  him.  If  the  occupation,  how- 
ever, was  in  them,  they  would  be  entitled  to  have  the  controul  of  the  gates, 
and  they  would  be  bound  to  do  the  several  acts  in  respect  of  their  occupa- 
tion, which  the  corporation  did  by  their  sen-ant.  The  corporation  received 
the  agistment-monev  paid  in  respect  of  the  cattle  turned  on  the  land ;  they 
therefore  occupied  the  land  as  agisters  of  cattle.  The  present  case  appears 
to  me  to  fall  within  the  principle  of  the  decision  in  Rex  v.  the  Trustees  fir 
the  Burgesses  of  Tewkesbury,  13  East,  155.  The  only  difference  is,  that 
there  the  common  was  fed  by  the  cattle  of  strangers,  and  here,  by  the  cattle 
of  the  members  of  the  corporation.  If,  however,  the  exclusive  occupation 
of  the  land  is  in  the  corporation,  the  principle  upon  which  that  case  was 
decided  is  applicable  to  the  present  There,  an  act  of  parliament  had  vested 
the  aftermath  of  a  certain  meadow  in  trustees,  in  trust  for  the  burgesses  and 
principal  householders  of  Tewkesbury,  with  power  to  let  the  same  annually 
for  the  best  rent,  and  also  to  let  it  in  pastures  for  cattle,  &c,  to  different 
persons,  at  such  rates  and  subject  to  such  regulations  as  the  trustees  should 
appoint,  or  by  writing  under  their  hands  and  seals,  to  demise  the  same  for 
a  term  of  years ;  the  rents  and  profits  after  payment  of  all  charges,  to  be 
divided  by  the  trustees  amongst  the  objects  of  the  trust  The  trustees  having 
let  out  the  aftermath  in  pastures,  at  so  much  per  head,  for  horses,  cattle,  ana 
sheep,  were  held  to  be  the  occupiers  of  the  land,  and,  consequently,  rateable 
for  the  same.  The  trustees  were  there  considered  as  taking  in  cattle  to 
agist,  and  particular  stress  was  laid  by  the  court  upon  the  circumstance, 
that  there  was  no  letting  of  any  definite  portion  of  the  aftermath.  Now, 
in  this  case,  no  definite  portion  of  the  land  is  let  to  any  one  individual. 
The  corporation  do  nothing  more  than  take  in  cattle  to  agist ;  they  do 
not  even  know,  in  the  first  instance,  how  many  cattle  will  come  in.  For 
these  reasons,  it  seems  to  me  that  this  case  falls  within  the  principle  of 
the  decision  in  Rex  v.  the  Trustees  for  the  Burgesses  of  Tewkesbury,  and  is 
distinguishable  from  Rex  v.  Watson.  If  it  were  necessary  to  overrule  either 
case,  I  should  adhere  to  the  decision  pronounced  in  the  former  case,  which 
seems  to  me  to  furnish  a  more  reasonable  rule  of  construction  than  Rex  v. 
Watson. — Holroyd,  J.  This  case  differs  from  Rex.  v.  Watson,  in  several 
particulars.  In  that  case  it  did  not  appear  that  the  corporation  did  any  acta 
upon  the  laud.  The  temporary  ownership  seems  to  have  been  given  up  to 
the  three  persons  mentioned  in  the  case.  Here  the  right  of  soil  is  in  the 
corporation ;  they  have  the  management  of  the  land  by  the  ranger,  their 
servant,  who  keeps  the  keys  of  the  gates,  and  cleans  the  ditches ;  at  the 
court  mentioned  m  the  case,  they  annually  make  regulations  with  respect  to 
the  mode  of  enjoyment  of  the  commons  by  the  burgesses.  The  money  paid 
in  respect  of  the  cattle  turned  on,  is  received  by  the  corporation,  though  it 
be  afterwards  distributed  among  the  poorer  burgesses.  Many  of  these  acts 
done  by  them  could  only  be  done  in  respect  of  their  l>eing  in  possession  of 
the  land.  That  is  perfectly  consistent  with  the  exercise  of  subordinate  rights 
by  the  burgesses.  In  respect  of  any  injury  done  to  the  land  itself,  trespass 
would  lie  by  the  corporation,  but  in  respect  of  any  injury  done  to  the  right 
of  common,  the  burgesses  could  only  maintain  an  action  on  the  case.    In 
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for  v.  Walton,  the  part  of  the  common  situated  in  the  parish  of  St.  Mary    Fifthly,  What 
•ems  to  have  been  in  the  exclusive  occupation  of  the  three  ]icrsons  men-  pro^rty  is  rati- 
oned in  the  caw.    The  objection  to  the  rate  was  that  those  person*  were  ablr- 

M  rated  for  certain  lands  in  the  parish  of  St.  Man/,  over  which  they  hud  r~7 ~~ 

rmmonable  rights,  which  said  land,  in  the  notice  of  appeal,  was  stated  to         omnions  *c. 

;  in  the  respective  occupation  of  the  said  tliree  persons.    The  case  stated 

at  the  mnvor,  aldermen,  Vc,  of  Huntint/don,  were  the  owners  and  pro- 

ietors  of  large  tracts  of  land  within  the  borough,  used  as  a  cotnmon  of 

isture,  and  stocked  by  the  burgesses,  part  of  which  lauds  viz.,  those  men- 

med  in  the  notice  of  appeal,  was  in  the  parish  of  St.  Mary.    Now,  that 

at  in  the  parish  of  St.  Mary  was  stated  in  the  notice  of  appeal  to  l>e  in  the 

vupation  of  three  persons  named  in  the  case.     Those  persons  appear, 

crefoie,  to  have  had  the  exclusive  occupation  of  those  lands  at  the  time 

ben  the  rate  was  made.    During  that  time  the  corporation  could  not  do 

ly  act  upon  the  land  ;  they  could  not  maintain  trespass  for  any  injury 

>ne  to  the  land.     Here  the  possession  is  in  the  corporation,  although  there 

j  a  subordinate  right  in  others.    There  was  no  letting  of  any  definite  part 

'  the  common  to  the  burgesses,  there  was  no  rent  reserved,  hut  merely 

imething  paid  for  the  agisting  of  the  cattle.     For  these  reasons  I  am  of 

rinion  that  this  case  differs  from  that  of  Rex  v.  H  a/jnn,  and  that  the  order 

t  session*  must  be  affirmed. — Bezt,  J.    I  think  Hex  v.  Me  Trtuteex  for  the 

luryme*  of  Tnckesbury  furnishes  a  more  just  principle   of  construction 

lan  Rex  v.  WaUtm,  and  I  should  be  disposed  to  overrule  the  latter  case, 

f  it  nere  necessary  to  do  so  in  the  present  instance.     If  A.  occupies  for 

lie  benefit  of  2?.,  C,  and  />.,  A  is  to  be  rated.     Here,  the  corporation 

re  the  owners  as  well  as  the  actual  occupiers  of  the  common,  although 

iiey  occupy  for  the  benefit  of  individual  corporators,  viz.  first,  for  the 

eneiit  of  the  burgesses  who  put  in  their  cattle;  and  secondly,  for  the 

enent   of  the  poorer  sort,  among  whom   the  money  received"  is  after- 

ards  to  be  distributed.    The  burgesses  are  nothing  like  tenants  in  common ; 

ley  have  no  interest  whatever  in  the  soil ;  it  is  clear  that  the  corporation 

rtained  possession  by  their  officer ;  he  could  not  otherwise  impound  cattle 

image  feasant,  that  being  an  injury  done  to  the  occupier  of  the  land. 

be  corporation  are  even  to  decide  how  many  cattle  each  burgess  is  to  turn 

i.     This  shews  clearly,  the  right  of  occupation  to  he  in  the  corporation, 

though  the  right  of  turning  on  he  in  different  members.     It  struts  to  me 

tat  this  is  not  distinguishable  from  the  case  of  persons  taking  in  cattle  to 

fist-     The  corporation  mnst  be  considered  as  the  owners,  for  it  is  imjM>s- 

hle  to  rate  any  other  person  ;  for  before  the  orders  of  the  Court  are  issued, 

le  individuals  who  are  likely  to  have  any  interest  are  unknown.     Order  of 

rssioiis  aihrmed. 

R*r  v.  Churchill  and  Booth,  4  B.  *  C.  loO  ;  (>  1).  V  R-  <W>-     The  bur-   A  rijrht  nf  com. 
esses  of  Nottingham  and  the  occupiers  of  ancient  messuages  there,  have,  as   "J1'" ,,,r  ft  Port,,,n 
icti,  the  right  to  turn  cattle  into  certain  fields  from  Old  I*ammas   Day  to   inir  wiiuh  prrim! 
Hd  Martinmas  Day  in  every  year,  during  which  period  neither  the  owner  of  tin-  omiiuiimrs 
le    freehold  nor  the  tenants  have,  as  such,  any  right  to  turn  cattle  therein,    o^"^,/}1^.  fnv. 
t    was  objected  to  the  rate  that  the  persons  exercising  this  common  right  hold  and  his  te- 
uffht  to  have  been  included  in  the  rate.     The  sessions  decided  against   "**.".* lroin  th.(*  . 
•us  objection.     Alter  argument,  Bay  ley,  J.    In  order  to  prove   a   person   tin*  right  h  c\i»r - 
.able  to  l>e  rated,  it  is  necessary  to  shew  that  he  is  an  inhabitant,  or  an    cw»i,  is  not  rate 
ccupier  of  lauds,  houses,  <Scc.    The  question  here  is,  whether  the  persons 
ihuse  names  are  alleged  to  have  been  improperly  omitted  out  of  the  rate, 
kere  individually  occupiers  of  land.     The  word  common  is  well  known  to 
lie  law,  and  Lord  Coke  says,  there  are  four  kinds  of  common  of  pasture ; 
ommon  appendant,  which  is  appendant  to  amble  land ;  common  appur- 
enaiit,  for  which  one  must  prescribe  (in  a  que  estate);  common  /*»r  vansr  dr 
ivinage,  which  is  but  an  excuse  for  trespass ;  and  common  in  gross,  which 
*  vi  called,  for  that  it  appertained  to  no  land,  and  nni-M,  be  by  writing  or 
irwcription.     Land  lies  in  livery,  but  a  right  of  common  in  grant.     Does 
hat  for  which  it  is  attempted  to  rate  the  burgesses  of  Nnttinyham  lie  in 
jant  or  in  livery  ?     Each  has  a  right  to  turn  three  cattle  upon  certain  fields 
, oring  a  certain  portion  of  the  year.     It  is  claimed  by  them  as  burgesses, 

VOL.  IV.  G 


able. 
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Fifthly,  What    an<^  as  occupiers  of  ancient  houses.    Could  they  be  enfeoffed  of  such  a 

fmrjteriuis  rate-  privilege  ?     If  not,  it  is  plain  they  have  no  right  to  the  soil,  but  merely  ai 

able.  incorporeal  hereditament,  a  right  of  common  by  prescription  which  is  not 

rateable.  The  order  of  sessions  was  therefore  right — Holroyd,}.  Itappeaisto 

9.  Commons,  &c.  me  ^^  fjic  right  is  vested  in  the  corporation,  for  the  benefit  of  its  members. 

Supposing  that  there  was  a  possession  in  law  of  those  fields,  so  that  trespass 
might  have  l>een  maintained  cither  by  the  corporation  or  the  burgesses,  I 
think  it  must  have  been  by  the  corporation.  But  this  appears  to  me  a  mere 
incorporeal  right,  and  not  within  any  of  the  words  in  the  statute  43  Eliz.  c.2. 
Land  to  which  a  right  of  common  is  attached,  may  on  that  account  be  rated 
at  a  higher  value,  but  the  right  of  common  is  not  rateable  per  jr. — Little- 
dale,  .1.  The  burgesses  had  a  mere  right  of  common,  and  according  to  the 
decided  cases  that  is  not  the  subject  of  rating.  It  is  said  that  the  exclusTt 
pasture  gave  them  the  exclusive  interest  I  think  it  had  not  that  effect, 
and  that  they  could  not  maintain  trespass  as  persons  having  the  prmem 
vesturam.  The  right  enjoyed  by  these  burgesses  could  only  be  claimed  br 
prescription  in  the  name  of  the  corporation.  According  to  Com.  Dig.  Pre- 
scription (H)  there  may  be  a  prescription  for  sole  and  several  pasture,  *>  as 
to  excluae  the  owner  of  the  soil,  as  appears  also  by  Hoskins  v.  RMu, 
2  Sannd.  324,  and  under  such  circumstances  the  persons  enjoying  the  right 
may  grant  it  to  others.  But  in  this  case  no  such  grant  to  others  could  be 
made  by  the  burgesses ;  the  exclusive  right  was  in  the  corporation,  and  ther 
had  it  but  for  a  limited  time,  and  could  only  take  it  by  grant  or  prescripuoB. 
The  burgesses  could  not  take  it  by  cither  of  those  modes,  which  shews  that 
they  had  a  mere  privilege  of  tuming  on  cattle,  in  respect  of  which  ther 
were  not  rateable.  The  order  of  sessions  must  therefore  be  confirmed. 
Way  leave  (being  In  Rex  v.  Joiliffe,  2T.R.90;  1  Bott,  181 ;  1  Nol.  P.  L.  86,  it  TO 
«onratJobiel!Cnl)  decided,  that  a  person  who  had  leased  to  hhn  a  right  of  way  (£.  e.  a  way- 
leave)  over  the  land  of  another,  paying  for  it  so  much  per  ton  for  the  goods 
carried  over  it,  was  not  rateable  as  an  occupier,  such  way-leave  being  abate 
right  of  passage,  which  is  an  casement  and  not  a  grant  of  the  profits  of  the 
land,  and  an  easement  is  not  rateable ;  the  land  having  been  Define  rated 
in  the  hands  of  the  occupier  of  that  land. 
Wa*Bon.iraT,  In  Rex  v.  Bell  and  others,  7  T.  R.  598 ;  1  BoU,  218 ;  1  Nol.  P.  L.  81, 

^iSi^crfihe  m>  128>  133«  Thc  Dean  and  Chapter  of  Durham  granted  certain  leases 
gronnd,  held  rate-  of  lands  for  twenty-one  years,  reserving  to  themselves  the  right  of  grantiag 
able*  waggon-ways  over  the  demised  premises,  paying  damages  tor  the  spoil  of 

Sound.  The  appellants  leased  of  the  Dean,  &c,  certain  waggon-ways  over 
ese  premises,  making  satisfaction  to  the  original  lessee  for  spoil  of  ground; 
they  constructed  these  ways  as  most  convenient  to  themselves,  and  prevented 
all  persons,  excepting  such  as  were  authorised  by  themselves,  from  using  or 
going  upon  these  ways.  They  paid  200/.  rent  for  them,  and  were  rated  for 
diem.  The  lands  also  through  which  these  ways  passed  were  rated  after 
the  construction  of  them  the  same  as  before ;  and  toe  appellants  were  held 
by  the  Court  to  be  rateable  for  these  waggon-ways ;  and  Grose,  J.  said,  it 
was  clear  that  the  appellants  had  the  exclusive  occupation  of  this  ground. 
Kate  confirmed. 
Where  a  farmer  Rex  v.  Brown,  8  East,  528  ;  Bott,  Cont.  59  ;  1  Nol.  P.  L.  205.  The  occu- 
cov^hMmaybe  P'ers  °^  sevcral  farms,  who  arc  rated  to  the  poor  for  their  respective  farms, 
rated  for  the  pro-  let  their  cows  to  an  under-tenant  called  a  dairy-man,  at  a  certain  rentier  cow ; 


flJ*»  *»  ygj*  oHJj*  which  cows,  by  the  agreement,  were  exclusively  depastured  on  different 
or  they  maybe"*  grounds  belonging  to  the  occupier  of  the  farm,  at  different  times  of  the  year ; 
rated  in  the  hands  he  being  obliged  to  feed  and  maintain  them  without  any  expence  to  the  dairy 
providedItheaan'  man  >  ^Ie  dairy-man  made  a  profit  of  the  milk  and  produce  of  such  cows, 
Armor  be  not  independently  of  the  profit  made  by  the  tenant  of  the  farm.  The  appeal  wis, 
HSPlZ  tteJEt  hecause  these  dairies  were  not  rated,  and  the  court  of  sessions  thought  such 
SrttogttS to  dairies  »<*  rateable.  It  was  held  by  Ld.  Ellenborough,  C.  J.,  that  pie- 
hire,  suming  the  farmer  to  have  been  rated  to  the  full  profits  of  the  farm,  it 

mattered  not  to  the  appellant  whether  the  rate  were  distributed  to  the  farmer 
and  the  dairy-man,  or  laid  solely  on  the  fanner.  That  certainly  the  dairy- 
man had  an  interest  which  would  have  given  him  a  settlement,  and  be 
might  have  been  rated  separately  from  the  fanner.    That  if  a  fanner  bar- 
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Land,  the  annual 
value  of  which 
is  improved  by 
anpringof  water, 
liable  to  be  rated 
at  the  aggregate 
aunual  value  of 
the  land  and 
spring  together. 
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Rex  v.  The  Governor  and  Company  of  the  New  Rirer,  1  M.  Sr  S.  503 ; 
Bott,  CW.  96;  1  AW.  P.  L.  T7.  In  a  rate  for  the  liberty  of  Little  Am- 
well,  in  the  county  of  Hertford,  the  governor  and  company  of  the  New  River 
were  rated  as  follows : — 

Rental,  300/. — Governor  and  Company  of  the  New        £    s.    d. 
River,  for  land  in  Chadwell  Mead 15    0     0 

The  governor  and  company  of  the  New  River  were  incorporated  by  charter, 
dated  June  21,  1619,  for  the  purpose  of  conveying  water  from  a  certain 
spring,  rising  in  Chadwell-Mead,  in  the  liberty  of  Little  Amwell,  to  the 
cities  of  London  and  Westminster;  and  do  supply  a  great  part  of  the  same 
with  water,  by  means  of  a  cut  called  the  New  River,  leading  from  the  spring, 
to  a  head  or  reservoir  at  Islington,  whence  it  is  distributed  by  means  of  en- 
gines and  pipes  to  the  different  parts  of  the  metropolis,  and  from  which  the 
company  receive  considerable  profit  beyond  the  sum  at  which  the  property 
in  question  is  rated.  The  water  of  the  New  River  is  derived  from  two 
sources,  part  from  the  river  Lea,  from  which  there  is  a  cut  communicating 
with  the  New  River,  near  Chadwell-Mead,  and  part  from  a  spring  arising 
and  inclosed  in  a  basin  in  Chadwell-  Mead,  which  is  the  subject  of  the  pre- 
sent rate,  and  is  the  freehold  of  the  New  River  company,  and  in  their  occu- 
pation. The  quantity  of  water  derived  from  each  of  these  sources  is  nearly 
equal.  That  part  of  Chadwell-Mead  which  is  occupied  by  the  company,  ana 
is  the  subject  of  the  rate,  contains  about  two  acres :  it  consists  solely  of  the 
basin  in  which  the  spring  rises,  and  so  much  of  the  cut  from  thence  called 
the  New  River,  as  lies  in  the  liberty  of  Little  Amwell,  where  it  joins  the 
water  taken  from  the  river  Lea,  and  from  thence  it  continues  to  run  with  the 
said  water  so  taken  from  the  river  Lea,  in  one  joint  course  to  Islington.  The 
said  land  alone,  without  the  spring,  and  if  it  were  not  covered  with  water, 
is  of  the  annual  value  of  5/.  The  whole  profits  of  the  company  arise  from 
the  sale  of  the  water,  no  part  of  which  is  distributed,  nor  is  any  of  the 
money  received  for  it  by  the  company,  nor  does  any  become  due  in  the 
liberty  of  Little  Amwell.  If  the  advantage  which  the  company  derive  from 
the  use  of  the  spring,  may  by  law  he  included  in  the  rate  upon  the  land,  the 
land  and  spring  of  water  together,  are  of  the  annual  value  at  which  they  are 
rated.  The  sessions  confirmed  the  rate. — Bourchier  supported  the  order  of  ses- 
sions ;  and  Berens,  Trollope,  and  Walford,  contra. — Lord  EUenhoromgh,  C.  J. 
This  is  a  rate  imposed  on  land,  including  a  spring  of  water,  as  being  of  the 
aggregate  annual  value  of  300/.  The  case  finds  "  that  the  land  alone,  with- 
out the  spring,  and  if  not  covered  with  water,  is  of  the  annual  value  of  51. ; 
but  if  the  advantage  which  the  company  derive  from  the  use  of  the  spring 
may  by  law  be  included  in  the  rate  upon  the  land,  the  land  and  spring 
together  are  of  the  annual  value  at  which  they  are  rated."  Much  of  the 
argument  against  this  rate  seems  to  be  built  on  a  perversion  of  the  terms  of 
this  finding.  I  am  at  a  loss  to  discover  between  this  case  and  Rex  v.  Mttkr, 
{ante,  89),  any  other  distinction  than  that  which  has  been  alluded  to,  vis, 
that  the  quality  of  the  two  waters  is  different,  the  one  being  a  mineral,  and 
the  other  plain  water.  It  has  been  assumed,  indeed,  that  in  that  case  all 
the  profits  were  received  in  the  parish  where  the  land  lay :  but  the  case 
docs  not  warrant  any  such  conclusion  ;  and  we'  know  perfectly  well 
that  the  mineral  water  in  question,  in  that  case,  is  disposed  of  in  great 
quantities  at  distant  places.  It  may  be  said  also,  that  in  this  cose  the 
owners  of  the  property  are  also  the  occupiers,  but  there  the  property 
was  in  the  occupation  of  a  tenant ;  to  which  the  answer  has  already 
been  given,  viz.  that  the  circumstance  is  no  otherwise  material  than 
as  it  affords  a  more  easy  criterion  for  ascertaining  the  annual  value.  Here, 
then,  is  land  and  water  inclosed  in  a  basin  upon  the  land,  which  nils 
within  the  legal  description  of  land ;  and  although  a  considerable  portion 
of  the  profits  of  such  water  is  derived  from  pipes,  through  which  U  is  dis- 
tributed to  other  places,  yet  it  is  found  that  the  water  has  a  certain 
ascertained  value  at  the  fountain-head  :  and  in  cases  of  this  kind  it  is 
enough  to  ascertain  the  local  value  of  the  property,  without  enquiring 
whether  it  yields  a  return  on  the  spot.    A  degree  of  confusion  has  arisen 
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>mparing  this  to  the  case  of  tolls  upon  canals:  whereas  they  are  Fifthly,  What 
ily  different ;  for  tolls  are  an  incorporeal  hereditament,  and  have  no  property  it  rmu- 
>rporeal  existence,  so  as  to  be  the  subject  of  rate  until  they  become  mbU. 

rhen  we  hare  been  pressed  with  the  case  of  Rex  v.  Sculcemtet,        ^^    — -- 
t  was  holden  that  the  commissioners  in  whom  a  drainage  was  vested  tmmuS^^9 
it  rateable;  but  that  was  so  holden  upon  the  principle  that  where  ToU»  upon  canals, 
not  a  scintilla  of  benefit  derived  from  the  occupation,  the  property 
Ueable :  there  the  commissioners  were  merely  servants  of  the  public, 
no  divisible  fund  in  their  hands  either  as  trustees  or  to  their  own 
and  deriving  no  advantage  from  the  drainage;  and  the  only 
benefitted  by  it  were  the  owners  of  lands  in  other  parishes.    In 
Both  it  was  assumed  in  the  decision,  that  the  water  was  the  subject 
in  the  pariah  where  it  was  impounded  in  the  reservoirs ;  the  only 
i  there  being,  whether  the  corporation  were  rateable  in  that  parish  to 
ot  of  all  the  profits  received  by  them,  or  whether  the  rate  ought  not 
been  framed  with  reference  to  the  contributory  profits  derived  to 
nwav  in  other  parishes.    Without  going  farther  into  the  several 
on  this  subject,  and  feeling  no  disposition  to  overrule  the  case  of 
Miller,  I  think  there  is  no  doubt  that  the  sessions  have  come  to  a 
cision.    The  property  is  locally  valuable  in  the  parish  where  it  is  » 
Hhough  that  value  is  derived  from  extrinsic  circumstances,  and 
a  the  profits  are  actually  received  elsewhere. — Grote,  J.    I  cannot 
ush  mis  case  from  the  common  case  of  land  on  which  corn  grows, 
i  case  the  land  is  assessed  according  to  its  value,  and  that  value  is 
jd  according  to  that  which  it  produces :  so  here  the  land  produces  a 
and  the  value  of  it  is  to  be  computed  according  to  the  benefit  which 
lag  produces  to  the  company. — Le  BUmc,  J.    The  question  is, 
in  estimating  the  value  of  land,  something  which  is  peculiar  to 
,  and  makes  it  more  profitable  to  the  occupier  than  if  it  were  away, 
taken  into  consideration:  and  that  question  has  already  been 
ted  in  Rex  v.  Miller,  which,  as  it  seems  to  me,  cannot  be  distin- 
from  the  present  case ;  does  it  make  any  difference  to  the  occupier 
he  takes  the  profits  of  his  land  by  selling  the  produce  on  the  land 
by  disposing  of  it  elsewhere  ?    Suppose  a  man  occupying  land  out 
i  he  cugs  brick-earth,  and  converts  it  into  bricks  in  an  adjacent 
would  he  not  be  liable  to  be  rated  as  for  brick  land,  in  the  parish 
:e  land  lies,  in  the  same  manner  as  if  he  had  sold  the  bricks  in  that 
-Bat/ley,  J.     I  think  it  is  clear,  that  the  company  arc  liable  to  be 
•  the  spring,  which  is  part  of  the  produce  of  the  land.    The  com- 
re  the  means  of  carrying  thus  produce  to  market,  where  it  affords  a 
1  return ;  and  it  can  make  no  difference  whether  tbey  convey  it 
canal,  or  in  carts  and  waggons,  or  by  any  other  mode.     Perhaps  it 
fair  that  in  fixing  the  quantum  of  rate  on  this  property,  respect 
•e  had  to  the  benefit  which  results  to  the  company  in  the  different 
through  which  the  water  is  conveyed.    But  this  observation  applies 
lie  quantum,  with  which  we  have  nothing  to  do.     Order  of  sessions 

Regent,  Canal  Company,  6  B.  *  C  720.    By  the  act  wider  which   }££>£%& 
any  was  established,  it  was  provided,  that  lands,  whether  covered   has  not  boon  con- 
er  or  not,  and  dwellings,  wlmrfs,  &c,  belonging  to  the  company,   verted  into  a 
t  rateable  to  the  poor,  the  lands  according  to  their  quality,  and  the   JJ™ 'J^™h|  at 

houses,  wharfs,  &c,  according  to  the  nature  and  respective  uses  though  timber  is 
in  like  manner,  as  lands,  houses,  wharfs,  \c,  of  a  similar  kind  in  JJJjJ^ere.1* 
al  parishes  where  they  were  respectively  situated.  The  company 
the  margin  of  a  large"  basin,  a  piece  of  land  adjoining  the  private 
i  timber  merchant.  This  piece  of  land  next  the  basin  consisted  of 
rround ;  it  was  not  faced  with  brick  or  timber,  and  the  ground 
s  water  gradually  sloped  down  to  the  bottom  of  the  basin.  The 
merchant  landed  his  timber  upon  this  piece  of  land,  and  it  was 
irked  ami  measured  by  the  revenue  officers.  No  acknowledgment 
was  naid  to  the  company  for  this  privilege  of  landing  the  goods 
it  their  rates  and  duties  were  increased,  a  greater  number  of  ships 
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Where  an  act  of 
parliament  em- 
powered a  com- 
pany to  lay  under 
ground  through 
the  streets  of  a 
town  main  pipes 
for  the  convey- 
ance of  water, 
and  the  inhabit- 
ants with  the 
company's  con- 
sent to  lay  pipes 
communicating 
with  such  main 
pipes  to  their 
houses,  paying 
to  the  company  a 
rate  for  such  pri- 
vilege :  Held,  that 
the  company 
were  rateable  to 
the  poor  in  the 
parish  where  the 
main  pipes  lay,  in 
respect  of  those 
pipes  and  the 
ratespaidthereon. 


By  an  act  of  par- 
liament the  Bir- 
mingham Gas- 
light and  Coke 
Company  had 
power  given  them 
to  supply  the 
town  of  B.  with 
gas,  and  to  lay 
down  pipes  for 
the  conveyance 
of  gas  from  the 
manufactory  to 
the  houses  of  the 
consumers.    Un- 
der tiiis  act  the 
company  pur- 
chased lands  and 
buildings,  and 
there  placed  re- 
torts, &c,  neces- 
sary for  the  ma- 
nufacture of  gas 
and  coke,  and 
fixed  in  the  streets 
trunks,  pipes,  &c, 
for  the  convey- 
ance of  gas.    The 
company  derived 
a  considerable 
profit  from  the 
manufacture  and 
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entering  the  basin  in  consequence  of  this  privilege.  Held  that  this  piece  of 
land  was  not  a  wharf  within  the  meaning  of  the  act  of  Parliament,  and 
was  not  liable  to  be  rated  as  such  to  the  relief  of  the  poor. 

Rex  v.  Rochdale  Waterwork  Company,  iM.frS.  634  ;  Bolt,  Cent.  106; 
1  Nol.  P.  L.  80,  210.  The  company  of  proprietors  of  Rochdale  waterworb 
were  rated  to  the  relief  of  the  poor  of  the  township  of  Spotland,  in  die 
county  of  Lancaster,  for  and  in  respect  of  the  trunks  and  pipes,  and  other 
apparatus  for  the  conveyance  of  water,  belonging  to  the  company,  situate 
and  being  fixed  in  the  ground,  in  the  township  of  Spotland,  and  the 
arising  therefrom  within  the  township.  The  sessions,  upon  appeal  by  the 
company,  confirmed  this  rate,  subject  to  the  opinion  of  the  Court  of  K.  B. 
on  the  following  case :  "  By  an  act  passed  in  the  49  Geo.  III.  intituled,  'ai 
act  for  the  better  supplying  the  inhabitants  of  the  town  of  Rockdale  and 
the  neighbourhood  with  water,'  the  appellants  are  incorporated  and  em- 
powered, among  other  things,  to  lay  under  ground,  in,  through,  and  abac 
the  public  streets,  and  common  highways,  in  the  township  of  Spoilt**, 
main  pipes  for  the  conveyance  of  water  therein ;  and  the  act  authorises  die 
inhabitants  of  the  said  township,  with  the  consent  of  the  company,  to  lay 
down  leaden  or  other  pipes,  communicating  with  such  main  pipes,  to  then* 
respective  houses,  paying  to  the  company  such  rate  or  rates  for  such  pri- 
vilege, and  water,  as  shall  be  mutually  agreed  upon  between  them.  Ib 
pursuance  of  this  act,  divers  such  main  pipes  and  branches  are  laid  and 
used  in  the  township,  and  divers  of  the  inhabitants  thereof  pay  such  rates 
as  aforesaid  to  the  said  company.  The  overseers  of  the  poor  of  the  said 
township  have  made  the  said  assessment  for  the  relief  of  the  poor*  pursuant 
to  the  statute  43  Eliz.  c.  2,  and  have  assessed  the  company  for  the  said  pipes 
and  rates.  The  appellants  allege  that  they  are  not c  occupiers  of  lands'  ia 
the  township  within  the  intent  and  meaning  of  the  statute."  After  argu- 
ment, Ld.  JEllenborough,  C.  J.,  said,  whether  the  occupiers  of  the  houses  are 
or  are  not  rateable  in  respect  of  the  advantages  derived  to  them  from  die 
use  of  these  collateral  pipes,  docs  not  affect  the  present  question.  He 
question  here  is,  Whether  the  company,  as  occupiers  of  the  main  pipes,  are 
rateable  ?  What  difference  does  it  make  whether  it  be  a  reservoir  of  so  many 
feet  square,  or  a  pipe  of  so  many  inches  in  diameter  ?  I  own  I  caaaot 
distinguish  this  case  from  Rex  v.  The  Corporation  of  Bath. — Le  Blame,  J. 
If  this  rate  on  the  company  had  been  simply  on  the  leaders  which  carry  die 
water  to  each  house,  the  argument  might  have  been  of  weight;  but  die 
rate  is  imposed  in  respect  oi  the  main  pipes  and  the  profits  arising  froin 
them.     Order  of  sessions  confirmed. 

Rex  v.  The  Birmingham  Gas-light  and  Coke  Company,  1  B.  4r  C  500; 
Dowl.  4-  Rvl.  Mag.  Ca.  385.  By  a  rate,  for  the  relief  of  the  poor  of  the  parish 
of  Birmingham,  in  the  county  of  Warwick,  the  Birmingham  Gas-light  and  Coke 
Company  were  assessed  in  respect  of  certain  dwelling-houses,  shops,  buildingt, 
land,  and  premises,  and  the  trunks,  pipes,  and  other  apparatus,  for  the  convey- 
ance of  gas  belonging  to  the  company,  situate  and  being  fixed  in  the  ground, 
in  the  parish  of  Birmingham,  and  the  profits  therefrom  within  the  parish; 
the  annual  value  being  stated  at  800/.  and  the  assessment  20/.  Upon  appeal 
against  this  rate,  the  sessions  confirmed  the  same,  subject  to  the  opinion  of 
the  court  of  K.  B.  on  the  following  case : — By  a  private  act  of  the  59  Geo. 
III.  certain  persons  therein  named,  and  their  successors,  were  declared  to 
be  a  body  corporate,  by  the  name  of  the  Birmingham  Gas-light  and  Coke 
Company,  and  powers  were  given  them  "  to  supply  the  town  with  gas,  to 
enter  into  contracts  for  the  lighting  of  houses,  &c.,  and  with  the  consent  of 
the  commissioners  for  lighting  and  paving  the  town,  to  break  up  the  soil  and 
pavements  of  the  streets,  &c.,  for  the  purpose  of  laying  down  pipes  and 
other  necessary  apparatus,  for  the  conveyance  of  gas  from  the  manufactory 
to  the  houses,  Sec,  of  the  consumers.1'  In  pursuance  of  the  provisions  of 
this  act,  the  company  purchased  the  dwelling-houses,  shops,  buildings,  land, 
and  premises  mentioned  in  the  assessment,  and  erected  and  placed  therein 
retorts,  gasometers,  purifiers,  and  other  apparatus  necessary  tor  the  manu- 
facture of  gas  and  coke  (part  of  which  apparatus  is  affixed  to  the  freehold 
and  part  is  not),  and  also  by  the  consent  of  the  aforesaid  commissioners,  broke 
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p  the  soil  and  piivi-mrnli  in  the  streets,  and  fixed  ilnriin  (lit  trunks,  pipei,  iiiil.ni.  JtA.o 
id  other  apparatus  for  the  conveyance  of  gas,  mentioned  in  the  :rwMUueiif,  pn^iv  n  >■.,(<- 
id  whkh  coinnimiicitlc  with  ihe  home  ami   man  lilac  lory.     The  company  .Me, 

imr  on  a  considerable  manufacture  of  coke  and  pis  t.ijmhi  these  premises, ■ ~ 

vi  derive  a  prout  from  the  silt:  of each  of  these  articles.  The  coke  is  coil-  i,t;„fuJJV'1""* 
yed  front  the  premises  of  the  company  to  those  of  the  purchasers,  hy  ^j- ntn*e»iiu 
cans  of  carts  and  waggon*,  and  the  gas  bv  mean?  of  the  trunks,  pipes,  «..  IV  M 
id  other  apparatus  for  the  conveyance  of  iras,  men  lionet  I  in  the  iissessinrul;  »"  "fJ^JJ??* 
i«  tuiit  coke  are  both  manufactured  from  coal  at  11  great  ex pence  of  furl,   m7nu(»<'i.'.i.\Viii 

id  the  machinery  and  apparatus  necessary  for  t lie   lufucture  of  these    Mir  usiMi  u«  B. 

tides  are  also  very  expensive,  imd  require  frequent  renewal.  Stuck  in  J"*,^'1  Vi'.Va1" 
ttU,  and  the  pnijit*  uf  the  iminu/w'-'ii'  •<•  lite  /unVi  -I  Birmingham  at,  n»i  ih.  .-.m.ii..'., 
it  rated  to  the  fmiir  Ih  th'u  rate.  The  premises,  trunk',  pipes,  Vc,  mini-  wow  not  nWralilB 
med  bl  the  assessment  iis  he  1  origin g  to  the  company,  if  rules!  lo  the  [kk.i    !£,',£"," ™"m.c'u 

other  lands  within  tlir  parish,  that  is  to  say,  if  the  profit!  arising  from  "»Jt.  hut  lot* 
e  sale  of  gas  are  not  include*],  are  v,,,nli  -><X>/.  per  annum  ;  bur  are  worth  Viu^rtoBiat 
KJ/..  if  the  profits  arising  from  the  sale  of  pis  are  included.     II  the  Court   i.n  »im-],  tiic 

K.  It-  should  he  of  opinion  thai  the  proliLs  accruing  to  the  company  front  j"'''"1"^"  "™U 
e  (sale  of  gas  are  not  rateable,  or  tliat  they  no  only  be  rated  us  the  profits   ^J,„  wmhTe,uT' 

a  maiiufaelon .  the  rate  oiu,dit  to  be  amended,  In  i i is-l' r t l i i i;  the  sum  of  ™> i "" Out  inc 
to/,  therein,  in"  lieu  of  the  sunt  of  800/.,  and  lire  sum  of  ft/,  in  lieu  of  the.  *»Ma—- 
ini  of  20(.  The  case  having  been  argued.— A bbott,  C.  J.  The  question 
raptx-ed  lo  us  i'  not,  whether  ihe  company  tie  rateable  for  their  buildings 
buve  ground,  ur  their  pipes  under  ground,  but  lo  what  amount  they  am 
Iteable.  1  am  of  opinion,  that  the  amount  in  respect  of  which  t her  are 
ttealile,  is  the  SUID  for  which  the  buihliiur-,  trunks,  and  pi|>cs  wuuld  (et  In 
person  who  is  willing  to  carry  on  the  business  there.  It  appears  from  the 
iteittent  in  the  case,  that  the  premises,  trunks,  and  pipes,  if  rated  10  llio 
hi  as  other  lands  in  the  parish,  that  is,  if  the  proliLs  arising  from  the  sole 
'  gas  are  not  included,  are  worth  200/.  per  annum,  hut  if  the  profits  are 
eluded,  then  they  arc  worth  SMtf  net  annum.  I  am  of  opinion  that  the 
ufiLs  are  not  in  this  i use  rateable.  1 1  the)  were,  a  blacksmith's  forge  might 
!  rated,  not  at  what  it  would  be  let  for,  but  at  the  sum  which  the  blacksmith 
quires  by  it.  The  distinction  between  the  cases  cited  and  the  preseut,  w, 
at  here  the  profits  rated  are  those  of  a  manufactory  which  arc  obtained  by 
■plying  the  skill  and  industry  of  man  to  capita]  brought  from  a  distance  for 
at  purpose.  They  are  very  different  from  the  profits  of  canals  or  of  mineral 
alas,  winch  are  natural  products  arising  within  the  pariah,  and  render- 
g  the  land  in  which  they  are  situate  the  more  valuable.  For  these  reasons 
un  of  opinion  that  the  rate  roust  be  amended  by  inserting  200/.  as  the  value 
'  tbebuudings  and  pipes,  and  3/.  as  the  sum  to  be  paid. — BayUy,S.  lam 
'  opinion  that  the  company  ought  to  be  assessed,  not  at  a  sum  equal  to  the 
annal  profits  of  their  trade,  but  at  that  sum  which  the  buildings,  trunks, 
ud  pipes  would  produce  to  them  if  let  at  an  annual  rent  to  persons  willing 
■  carry  on  the  trade,  or  that  rent  which  the  company  would  be  forced  to 
»y  if  the  premises  were  not  their  own  property. — Holroyd,  J.  I  am  of 
Dinkm  that  the  rate  ought  to  be  amended,  as  it  is  stated  that  in  this  parish 
te  profits  of  other  manufactories  ate  not  rated.  In  the  case  of  a  canal,  the 
ad  and  the  water  are  rated;  and  here  an  attempt  is  made  to  rate  the  pipes 
id  the  gas ;  but  that  cannot  be  done.  The  proper  criterion  for  the  rate  to 
;  imposed  upon  these  lands  and  buildings  is  the  rent  at  which  the;  could 
i  let  to  a  person  willing  to  cany  on  the  business. — Bat,  J.  I  think  that 
ich  a  construction  ought  to  be  put  upon  the  statute  of  KHz.  as  to  include 
ie  largest  portion  of  productive  properly,  because  I  feel  that  the  poor  rate, 
od  various  other  burdens,  press  heavily  upon  the  lauded  interest.  This 
ue,  however,  cannot  be  supported  :  it  is  an  assessment  upon  the  profits  of 
ide.  Now  that  is  not  a  correct  mode  of  assessment.  Besides,  a  rate  even 
the  net  profits  of  any  undertaking  must  be  unjust  and  unequal,  in  a 

.  where  similar  profits  and  stock  in  trade  of  others  are  not  generally 

Oed.  The  profits  of  this  company  are  very  different  from  the  tolls  of  a 
ioal.  When  a  canal  is  once  formed  and  filled  with  water,  it  produces  to 
ie  proprietor,  without  any  thing  further  being  done,  a  permanent  profit  in 
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Fifthly,  What    the  shape  of  tolls;  but  the  gas  company  could  obtain  no  profit  by  merely 

property  it  rate-  laying  aown  these  pipes  for  the  conveyance  of  gas  through  the  streets.    The 

able.  gas  must  afterwards  be  manufactured  by  the  company  at  a  great  expence, 

and  sent  through  those  pipes  before  they  will  be  entitled  to  any  recompence. 

from  £nd.Proflt8  The  gas  company  stand,  therefore,  in  the  same  situation  as  any  other  manu- 
facturer who  produces  by  artificial  means  a  saleable  commodity.  Now  the 
profits  of  such  a  manufacturer  could  not,  with  justice,  be  rated  to  the  relief 
of  the  poor  in  a  parish  where  other  profits  and  other  stock  in  trade  are  not 
rated.  I  think,  therefore,  that  the  company  ought  to  be  assessed  at  that 
annual  sum  for  which  the  premises  and  pipes  would  let  to  a  person  willing 
to  carry  on  the  trade,  and,  therefore,  that  the  rate  ought  to  be  amended  by 
inserting  the  sum  of  200/.  instead  of  800/.,  and  5/.  instead  of  20*.  Bate 
amended  accordingly. 
A  s^  company  Rex  v.  Brighton  Go*  Light  and  Coke  Company,  5  B.  $  C.  466;  8  D.  j- 

S£^«?ofXc  R.  MS;  4D&R.  Mag.Ca.GQ.  The  comiyuiy  was  established  by  act  of 
land  wherein  parliament  for  lighting  Brighton  with  gas.  The  buildings  and  manufactory 
rfraZr^dTfer  are  in  the  I*"8*1  of  RotHngdean,  the  mains  or  pines,  forming  the  subject  of 
the  entire  profits  appeal,  are  placed  in  the  ground  in  the  parish  or  Brighton,  where  the  gas  is 
°r  twi^rfn  "^  an^  consumed ;  the  company  being  authorised,  with  the  consent  of  cer- 
ftom  such  pipes  ta*n  commissioners  (appointed  under  another  act  for  pavinsr  and  lighting  the 
so  laid  theremT     town),  to  open  the  ground  in  the  streets  of  Brighton  for  this  purpose.    The 

mains  or  pipes  were  assessed  at  40/.  per  annum,  being  a  ninth  part  of  the  esti- 
mated value  of  360/.,  that  being  the  proportion  in  which  other  rateable  pro- 
perty is  there  rated.  Personal  property  is  not  rated  in  Brighton.  It  was  proved 
that  the  mains  and  pipes  were  worth  360/.  a-year  at  the  least,  to  anypexson  who 
could  use  them  for  the  purpose  for  which  they  were  laid  down.  Toe  sessions 
confirmed  the  rate.  The  case  having  been  argued,  Bayiey,  J.,  said ;  The  only 
question  in  the  case  is,  whether  the  company  can  be  deemed  occupiers  of  land, 
and  to  the  extent  to  which  they  are  rated.  If  it  were  doubtful  in  this  case, 
whether  the  pipes  constituted  part  of  the  freehold,  the  company  would,  at  all 
events,  be  liable  to  be  rated  for  an  occupation  way ;  but  I  think  that  we  may 
collect  from  the  case,  that  the  pipes  are  fixed  in  the  soil ;  and  if  so,  then  Rat 
v.  The  Corporation  of  Bath,  14  East,  609,  establishes  that  they  are  to  be 
deemed  occupiers  of  that  land  in  which  the  pipes  are  fixed.  Hex  v.  The 
Rochdale  Water  Works  Company,  1  M.  &  S.  634,  and  Rex  t.  The  ~ 


ham  Gas  Light  and  Coke  Company,  1  B.  $•  C.  606;  1  D.  &  R.  Mag.  Gs» 
385,  establish  the  same  principle.  In  many  acts  of  parliament,  authoriait; 
the  making  of  a  canal,  it  is  provided,  that  the  company  shall  not  be  rated  at 
a  higher  rate  than  the  adjoining  land  ;  but  if  there  be  no  such  provision, 
then  they  must  be  rated  in  respect  of  the  value  which  the  land  has  acquired 
from  its  having  been  used  for  the  purposes  of  the  canal.  There  U  no  sock 
provision  in  this  case ;  and  as  the  pipes  are  laid  down  so  as  to  become  put 
and  parcel  of  the  land,  for  the  time  they  remain,  they  thereby  improve  the 
value  of  the  land,  in  the  same  manner  as  buildings  erected  upon  the  land, 
and  the  whole  must  be  rated  accordingly.  I  entertained  some  doubt  at  one 
time  whether  the  right  of  the  company  to  remove  the  pipes  might  not 
prevent  their  being  rateable  in  respect  of  the  increased  value  of  the  land; 
but  upon  reflection  it  appears  to  me,  that  that  makes  no  difference,  because 
they  must  be  rateable  upon  the  same  principles  as  buildings  are  which 
may  be  removed  at  the  end  of  the  term.  There  are  cases  which  in  principle 
are  similar  to  the  present  Thus  a  person  who  had  the  exclusive  occupation 
of  a  waggon  way,  and  not  a  mere  right  of  passage,  has  been  held  to  be 
rateable.  Upon  these  grounds  I  am  of  opinion,  that  the  property  is  rateable. 
Secondly,  that  it  is  rateable  to  the  extent  of  the  value  of  that  which,  for  the 
time,  constitutes  part  of  the  freehold.  Thirdly,  I  am  of  opinion  that  the 
rate  is  properly  made  in  Brighton,  and  not  in  Rottingdean,  because  the 
rate  must  be  upon  the  land  occupied  by  the  company,  and  here  the  land 
occupied  is  in  the  parish  of  Brighton. — Holroyd,  J.  The  first  point  is 
decided  by  many  cases  which  are  similar  in  principle  to  the  present.  I 
think,  therefore,  that  so  long  as  the  company  use  the  land  for  the  purpose 
of  their  pipes,  they  arc  rateable,  for  they  have  the  exclusive  occupation  of 
that  part  of  the  land  in  which  their  pipes  lie ;  and  thatlhey  are  rateable  for 
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the  entire  profits  of  that  land,  part  of  them  arising  from  the  gas  pipes    Fifthly  What 
placed  in  the  land. — Litdedale,  J.     The  only  difficulty  in  the  case  is,  preperVsu  rut— 
whether  the  company  are  to  be  considered  as  occupiers  of  land.    Now  in  able. 

Dyson  v.  Collick,  5  B.  jr  A.  flOO,  it  was  held  that  the  contractors  for  making 

a  navigable  canal  having,  with  the  permission  of  the  owner  of  the  soil,  1JL52J2  I*0*t" 

erected  a  dam  of  earth  and  wood  upon  his  close,  across  a  stream  there,  for 

the  purpose  of  completing  their  works,  had  a  possession  sufficient  to  entitle 

mem  to  maintain  trespass  against  a  wrong  doer.    This  is  an  authority  to 

shew  that  the  company  were  virtually  in  the  occupation  of  this  land,  and 

being  in  the  exclusive  occupation  of  that  portion  of  land  in  which  their 

pipes  lay,  they  are  rateable  within  the  principle  laid  down  in  Rex  v.  The 

Corporation  of  Bath,  and  Rex  v.  The  Rochdale  Water  Works  Company. 

Order  of  sessions  confirmed. 

Rex  r.  St.  Nicholas,  Gloucester',  Cold.  262;  1  Bott,  163;  1  AW.  P.L.  The  profit,  of  a 
81.    The  mayor  and  burgesses  were  possessed  of  a  house  in  the  parish  of  St.  ^^JS^^?9 
Nicholas,  in  Gloucester,  and  erected  a  machine  in  a  street  by  the  said  house  weighing  ma-    * 
for  weighing  waggons,  carts,  &c.,  for  which  they  received  2d.  per  ton  for  chine,  are  rateable 
what  was  weighed  there,  but  persons  were  not  compellable  to  weigh  their  uVSw  i£S?f 
carriages,  See.    The  steel-yard,  part  of  the  said  machine,  vxu  in  the  said  the  machine 
house,  which  was  called  the  engine-house :  the  house,  exclusive  of  the  |£!X^?JJed  to 
profits  of  the  machine,  was  worth  51.,  and  the  profits  worth  about  401.  a 
year:  the  mayor  and  burgesses  were  rated,  "  for  the  machine-house  241. : 
1/.  16*."— Per  Ld.  Mansfield,  C.  J.    The  nature  of  the  thing  shews  that  the 
machine  is  annexed  to  the  freehold ;  they  are  one  entire  thing,  and  are 
together  rated  by  the  common  known  name  (the  machine-house),  which 
comprehends  both.    The  steel-yard  is  the  most  valuable  part  of  the  house ; 
the  house  therefore  applied  to  this  use,  may  be  said  to  be  built  for  the  steel- 
yard, and  not  the  steel-yard  for  the  house :  the  clear  profits  are  undoubtedly 
rateable,  but  a  liberal  allowance  ought  to  be  mane  for  wear  and  tear, 
labour  and  attendance. — WiUes,  J.,  said,  if  the  machine  be  appurtenant  to 
the  building,  its  clear  profits  are  undoubtedly  rateable.     If  a  Dillianl-table  Bffliard  Table, 
stand  in  a  house,  and  the  house  should,  in  respect  of  such  table,  let  at  a 
higher  sum,  it  would  be  rateable,  while  the  table  continued  there  and  was 
so  let,  at  the  advanced  rate.    Rate  affirmed. 

In  Rcx\.  Hogg-,  Cald.266;  1  T.  R.  721 ;  I  Bott,  177;  I  AW.  P.L.  88.   The  pro**  of* 
It  was  holden  that  a  house  wherein  there  was  a  carding  machine  for  5l>n,^c  haTin«;  .a 

-  .  .i-i  i  .ii  i  •  •        carding  machine 

marni  lactam  ig  cotton,  being   let  together   with    the  machine  as   one  entire  axe  rateable. 

rubject,  (the  building  being  worth  only  two  guineas  a-ycar  by  itself,  but 
together  with  the  machine  rated  at  36/.,)  was  properly  rated  as  one  subject. 
It  was  stated  in  the  case  that  the  engine  was  not  fixed  to  the  premises,  but 
cajiable  of  being  removed  at  pleasure. — Ashhurst,  J.,  considered  the  house 
and  engine  as  one  entire  subject,  and  therefore  rateable  as  such. — Bttller,  J., 
considered  them  rateable  both  on  that  ground,  and  also  l>ecause  the  engine 
was  permanent  property, visible,  and  yielding  profit. — Grose,  J.  agreed  upon 
the  same  grounds. 

Rex  v.  Bradford;  4  M.  §•  S.  317.     A  canteen  in  barracks  demised  to  B.   Annual  sum  paid 
by  the  barrack-board  for  a  year,  at  a  rent  of  15/.  for  the  canteen  and  for  privilege  of 
buihlings,  and  also  the  farther  sum  of  510/.  for  the  privilege  of  using  the   JS  a  canteen,  eon 
same  as  a  canteen,  and  selling  therein  provisions  and  liquors,  Sec,  usually   sidercd  as  part  of 
sold  by  sutlers,  with  power  of  distress  for  the  aggregate  sum,  was  held  to  be   Jlte^Mch.1*1*" 
one  entire  rent  for  the  canteen  ;  and  therefore  B.  was  held  rateable  to  the 
relief  of  the  poor  as  occupier  of  the  canteen,  in  respect  of  the  525/.  aggre- 
gate rent,  and  not  merely  in  respect  of  the  15/. 

11.  Docks,  Canal  Toll*,   fyc. 

The  great  benefit  resulting  to  commerce,  and  the  consequent  promotion  of  u.  Docks,  canal 
the  national  prosperity,  from  the  establishment  of  docks,  and  of  internal  toils,  &c. 
navigation  bv  means  of  canals,  does  not  exempt  lands  and  buildings 
devoted  to  these  purposes  from  the  poor's-rate,  wherever  they  are  the 
property  of  individuals  or  companies  who  derive  an  immediate  profit  from 
them  by  means  of  dues,  tolls,  &c.  If,  however,  the  entire  funds  thus 
raised  arc  destined,  exclusively,  to  the  repayment  of  the  original  outlay,  and 
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ll.  Docks,  canal 
tolls,  Sec. 


Authority  given 
by  act  of  parlia- 
ment to  a  com- 
pany to  make  a 
river  navigable, 
and  to  build 
bridges,  sluices, 
locks,  fee.  j  and 
in  consideration 
thereof  to  levy 
certain  tolls, 
gives  them  no 
more  than  an 
easement  in  the 
river.    They  can- 
not, therefore,  be 
rated  as  occupier* 
of  the  river, 
though  they  are 
rateable  lor  the 
locks,  &c. 
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the  necessary  expenditure  in  keeping  the  works  in  a  proper  condition,  then 
there  are  no  beneficial  occupiers  within  the  meaning  of  the  statute,  and  in 
such  circumstances  the  poor's-rate  cannot  be  demanded. 

With  respect  to  river  navigation,  as  connected  with  this  subject,  it  must 
be  borne  in  mind  that  it  is  now  settled  that  only  such  occupiers  as  have  ai 
exclusive  occupation  of  land,  whether  covered  with  water  or  not,  so  as  to 
enable  them  to  maintain  an  action  of  trespass,  in  respect  of  any  injury  done 
to  the  land,  are  rateable  as  occupiers  of  such  land.  (Rex  v.  Mersey 
and  Irwell  Navigation,  9  B.  9f  C.  95.)  Where,  therefore,  the  occupancy 
amounts  to  no  more  than  an  easement  in  the  soil  of  another,  as  in  the  case  of 
trustees  of  turnpike  roads,  or  navigable  rivers,  they  are  not  rateable  as 
occupiers  of  the  lands  over  which  such  roads,  or  rivers  pass,  although  they 
are  authorized  by  act  of  parliament  to  keep  the  former  in  repair,  ana 
cleanse,  scour,  open,  enlarge,  and  remove  all  obstructions  to  the  navigation 
of  the  latter,  ana  to  receive  tolls  or  dues,  from  those  passing  along  the  same. 
But  if  such  trustees  make  additional  cuts  or  canals,  upon  lands  purchased 
by  them,  and  erect  locks,  sluices,  or  other  works  for  the  more  profitable 
enjoyment  thereof,  then,  according  to  all  the  authorities,  they  are  rateable 
in  respect  of  the  occupation  of  such  cuts,  locks,  wears,  drains,  &c ;  although 
the  profits  are  earned  chiefly  by  the  passing  along  the  navigable  river. 
Steer's  Par.  L.  409. 

The  above  is  the  doctrine  established  by  the  case  above  cited,  and  Rex  v. 
Thomas,  9  B.  &  C.  114,  both  of  which  follow. 

Rex  v.  The  Mersey  and  Irwell  Navigation  Company,  9  B.  QrC.  95.  Br 
7  Geo.  I.,  certain  persons,  therein  nominated  undertakers,  were  authorises, 
at  their  own  cost,  to  make  the  rivers  Mersey  and  Irwell  navigable  from 
Liverpool  to  Manchester,  and  to  maintain  such  navigation ;  and  for  those 
purposes  to  open,  scour,  enlarge,  or  straighten  the  said  rivers,  and  to  dig  or 
cut  the  banks  thereof;  and  to  make  any  new  cuts,  trenches,  or  passages  for 
water  in  the  adjoining  lands,  as  should  be  necessary  for  the  navigation  of 
boats  and  other  vessels,  and  if  necessary,  to  cut  and  remove  trees,  gravel  beds, 
&c,  which  might  hinder  the  navigation ;  and  to  erect  bridges,  sluices, 
locks,  Sec,  as  should  be  necessary  where  they  should  think  fit,  and  to  torn 
any  highways,  and  make  towing  paths  near  the  rivers,  and  do  all  other 
things  necessary  for  the  maintenance  and  improvement  of  the  navigation  of 
the  said  rivers,  first  giving  satisfaction  to  the  owners  of  property  taken  or 
destroyed  for  the  purposes  of  the  act.  It  was  further  enacted,  that  in 
consideration  thereof,  it  should  be  lawful  for  the  said  undertakers  and  no 
others  to  take  certain  tolls  for  their  own  proper  use  and  behoof;  and  that 
the  said  rivers  should  for  ever  thereafter  be  deemed  navigable  from  L.  to  M., 
and  that  all  the  King's  subjects  with  their  goods,  &c.,  might  have  free 
passage  thereon,  with  boats  and  other  vessels,  &c,  without  hindrance, 
paying  such  rates  or  duties  as  were  appointed  by  the  act  to  be  paid  to  the 
undertakers,  Sec  The  company  was  incorporated  by  a  subsequent  act, 
(4  Geo.  III.)  and  invested  with  the  same  powers  as  in  the  former  act  The 
sessions  held  that  the  company  were  rateable  for  the  whole  line  of  naviga- 
tion within  the  township  to  which  they  were  in  this  instance  assessed,  in 
respect  of  the  land  taken  and  used  by  them  for  the  Mersey  and  Irwell  Naviga- 
tion, the  towing-paths,  wears,  locks,  cuts  and  sluices,  and  assessed  the  annual 
value  of  the  profits  at  £2,600,  and  ordered  the  rate  to  be  reduced  accord- 
ingly, being  of  opinion  that  the  amount  of  the  tonnage  as  originally  stated 
in  the  rate  (£2,908  Is.  6d.)  was  overvalued.  The  case  was  argued  at  great 
length,  after  which 

Lord  Tenterden,  C.  J.  I  am  of  opinion  that  the  company  of  proprietors 
are  not  rateable  for  the  ancient  bed  of  the  navigable  part  of  the  nver ;  and 
inasmuch  as  the  rate,  which  the  sessions  have  affirmed,  is  made  on  them  as 
occupiers  of  that  part  of  the  navigable  ancient  bed  of  the  river  which  is 
situate  in  the  township  of  Barton-upon-Irwdl,  the  order  of  sessions  must  be 
quashed.  It  does  not  follow,  however,  that  the  whole  rate  ought  to  be 
quashed  by  this  court,  even  on  these  proprietors,  much  less  the  whole  rate 
on  the  whole  parish.  Some  matters  there  are  which,  according  to  the  pre- 
sent state  of  tie  case,  appear  to  be  rateable ;  such  as  the  new  cuts,  which 


r  the  navigation  and  the  other  property;  but  on  further  considera- 
ink  that  with  reference  to  the  navigation,  viz.  the  navigable  bed 
ex,  I  was  wrong.  In  order  to  make  them  rateable,  they  must  bo 
K  words  of  the  43  Eliz.  "  occupiers  of  tends  or  houses,"  and  it 
e  at  first,  that  inasmuch  as  they  had  a  right  to  have  the  bed  and 
the  river  upheld,  to  hold  the  water,  which  water  they  were  to  use, 
;ht,  perhaps,  be  called  the  occupiers  of  that  land  which  was  so 
with  water,  and  which  held  the  water  to  afterwards  to  be  used. 
J,  after  considering  the  subject,  I  find  that  they  can  maintain  no 
jo  of  action  which  an  occupier  is  capable  of  maintaining,  t  am  now 

to  think  that  the  correct  view  of  the  case  is  not  that  they  are  cocu- 
the  land  covered  with  water,  but  that  they  had  an  easement  only 
nd.  Where  the  proprietors  of  a  canal  purchase  the  land,  and  are 
es  owners  of  the  soil,  they  are  rateable,  on  the  principle  that  they 
»ocupiers  of  the  soil  which  belongs  to  them ;  but  in  this  case,  the 
ir  as  we  can  form  any  judgment,  does  not  belong  to  this  company, 
e  only  a  qualified  right  to  use  the  land,  In  deepen  the  channel  of 

and  make  the  soil  fit  for  the  purpose  of  holding  the  water,  which 
ey  are  afterwards  to  use;  but  subject  to  the  right  of  navigation 
led  in  them,  and  subject  to  the  right  they  have  that  the  soil  shall 
to  hold  the  water  in  which  the  navigation  is  to  take  place,  the  soil 
n  the  ownership  and  occupation  of  those  persons  to  whom  that  soil 
'  belonged.  When  the  company  make  cuts  under  the  powers  of 
r  parliament,  which  authorises  them  to  buy  the  land  for  the  pur- 
lakhur  these  cuts,  they  are,  with  reference  to  those  cuts,  proprietors 
piers  of  land,  and  therefore  rateable  in  respect  of  that  land.  As 
:  a  right  also  to  erect  wears,  and  dams,  and  locks,  those  wears,  and 
d  locks,  being  on  their  own  land,  become  then-  own  real  property ; 
■  ok  the  occupiers  of  that  land  on  which  those  wears,  dams,  and 
rpectjrely  are,  and  they  are  therefore  rateable  in  respect  of  them. 

the  reasons  I  have  given,  (which  I  have  thought  right  to  state, 
m  a  former  occasion,  expressed  an  opinion  that  the  navigation  was 
1 1  am  of  opinion  that  they  are  not  liable  to  be  rated  for  the  naviga- 


will  ensue;  namely,  that  a  rate  will  be  levied  in  respect  of  the  by- 
road tiie  former  overseers  of  the  parish  will  be  reimoursed  by  rates 
ied,  not  on  the  persons  who  were  occupiers  at  the  time  when  the 
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Fifthly,  What    »ted.    The  rate  b  an  entire  rate  on  the  whole  profits,  and  I  do  not  see  how 

yroperiy  ii  rate-  it  is  possible  to  say  how  much  a  lock  or  a  towing  path  produces.     Suppose 

able.  they  were  to  make  2,000/.  annual  tolls,  how  can  it  be  ascertained  whaTuv- 

portion  of  that  sum  is  contributed  by  the  locks  and  towing  paths.    Tint, 

toils0  ftc/* CaMl    k°wever» "  a  question  for  the  sessions. — Parke,  J.    I  agree  with  die  rest  of 
'  the  court,  in  thinking  that  the  order  of  sessions  should  be  quashed.    The 

question  has  been  argued  with  much  ability,  and,  at  last,  is  'reduced  to  a 
very  simple  point,  namely,  whether  we  can  pronounce  that  these  defendants 
are,  on  this  finding,  "  occupiers  of  lands."  If  they  are  occupiers  of  lands, 
they  are  rateable;  if  they  are  not  occupiers  of  lands,  they  are  not  rateable. 
Many  of  the  early  cases  of  rateability  seem  to  have  proceeded  upon  a  dispon- 
tion  of  the  court,  (pardonable,  but,  perhaps,  not  strictly  correct),  to  exfteai 
the  operation  of  the  statute  of  Elizabeth,  so  as  to  include  as  large  a  funds* 
possible  in  the  rate.  The  law  on  this  subject  was,  at  length,  settkd 
in  the  case  of  Williams  v.  J<mety  12  East,  346.  It  is  clear,  from  that 
case,  that  no  one  can  be  rated  unless  he  be  an  inhabitant  or  occupier, 
and  these  defendants  are  not  inhabitants.  The  question  then  is,  whe- 
ther they  are  occupiers  of  land?  If  they  have  a  mere  easement  they  an 
not  rateable.  Persons  who  have  a  right  of  common,  a  right  of  way- 
leave,  or  a  right  of  ferry,  are  not  rateable.  This  subject  matter  of  me 
cannot  be  well  distinguished  from  the  case  of  a  ferry  from  which  As 
owner  of  the  ferry  derives  a  particular  benefit,  and  from  the  use  of  which 
the  public  also  derive  a  benefit  In  Williams  v.  /ones,  the  owner  of  As 
ferry  had  repaired  the  landing-place,  which  was  parcel  of  a  highway  oa 
the  bank  of  the  river,  and  had  a  post  fixed  in  the  ground  there,  to  which 
the  boats  were  usually  moored,  and  yet  he  was  held  not  to  be  the  occupier 
of  the  highway,  though  he  had  a  special  power  and  privilege  as  to  a  part  of 
it.  Now  in  this  case  it  is  quite  clear  that  as  to  the  bed  of  the  river,  the 
Mersey  and  Irwell  Navigation  Company  had  only  a  special  power ;  they 
had  not  the  exclusive  occupation  of  any  part  of  it.  It  seems  to  me,  then* 
fore,  they  are  not  rateable  for  the  bed  of  the  river.  No  person  can  be  an 
occcupier  unless  he  has  the  exclusive  right  to  enjoy  some  portion  of  the  ssfl. 
It  will  be  found  that  that  obtains  in  the  case  of  the  gas  companies.  Then 
the  companies  who  have  gas  pipes  have  the  exclusive  right  to  enjoy  a  por- 
tion of  the  soil ;  they  have  the  exclusive  right  of  occupying,  by  meant  of 
these  pipes,  that  portion  of  the  soil  in  which  the  main  is.  But  m  this  case 
the  company  have  no  exclusive  right  to  occupy  any  part  of  the  soil  of  the 
bed  of  the  river.  As  to  the  locks,  if  it  shall  appear  that  the  property  of  the 
soil  (where  the  locks  are  made)  is  in  the  company,  they  will  be  rateable.  As 
to  the  cuts  made  at  the  outset  of  the  navigation,  (the  property  being  in  the 
company),  they  are  rateable  in  respect  of  them.  There  may  be  a  difficulty 
in  affixing  the  quantum  of  rate ;  that,  however,  is  not  for  us,  bat  for  the 
sessions  to  settle.  They  will  fix  that  according  to  the  degree  of  productive 
value  which  they  may  ascertain  to  arise  from  the  occupation  of  this  parti- 
cular part  of  the  soil.  It  seems  clear,  on  the  whole,  that  in  this  case  the 
company  of  the  Mersey  and  Irwell  navigation  are  not  rateable  for  the  bed 
of  the  river,  for  they  have  merely  an  easement  in  it  Probably,  certain  ~^~ 
which  they  have  exercised  might  be  prima  facie  evidence  of  their  f* 
owners  of  the  soil ;  but  the  moment  the  statute  is  looked  at,  it  is  quite 
that  those  acts  are  referable  to  the  powers  they  have  under  the  statute,  and 
not  to  any  exclusive  right  to  the  possession  of  the  soil.  It  seems  to  me, 
therefore,  that  they  are  not  liable  to  be  rated  for  the  bed  of  the  river,  haying 
only  an  easement  m  it,  but  that  they  are  liable  to  be  rated  for  the  cats,  for 
they  are  owners  of  the  soil  of  them,  and  derive  a  benefit  from  them,  either 
directly  in  the  shape  of  toll,  which  they  receive  from  other  persons,  ex  indi- 
rectly in  respect  of  what  they  receive  from  their  own  customers;  and 
whether  they  receive  it  from  other  persons  who  pay  toll,  or  receive  it  from 
their  own  customers  at  the  end  of  the  voyage,  makes  no  difference,  as  the 
enjoyment  of  that  land  is  profitable  to  them  in  both  cases,  and  for  that 
profit  they  ought  to  be  rated.  As  to  the  remaining  question,  it  will  be 
whether  they  are  owners  of  the  soil  on  which  the  locks  are  placed:  if  they 
are,  and  if  they  have  the  land  on  which  the  locks  are  placed  in  their  own 
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receive  tbu  profit  arising  n: 


that,     Mftfcs,  liw 


rmttrrdrm,  C  J.  All  thill  M  cuti  pronounce  l 
*ssioiis ;  the  rale  in  nut  brought  up  before  u 


ere  authorised  to  make  tlie  river  A*i»  uavigsdife  from  B\i>  H,  ai_ 
in  such  navigation  ;  m,,]^  (,,r  ,)BIH0  |qmM^  in  clear,  scour,  open, 
>r  straighten  the  river ;  U>  ii  in  and  cut  the  I  iuuk%  to  make  new  cuts, 
or  postages  for  water  thmugh  hind,  adjoining ;  and  to  build 
luices,  tucks.  Sec,  and  to  do  all  other  things  necessary  for  making 
tain  in  g  the  naviguhle  p-lssage,  first  giving  satisfaction  in  ihe  ••wurri 
aud  eomniis-i  oners  Hen-  appointed  lo  settle  what  suti -faction  errry 
i -ill 1 1  hrii  i  fur  Hu-h  proportion  ■•!  lii>  lands  a«  should  lie  cot,  dog, 
or  made  use  of  tor  earning  on  the  undertaking  and  l»  setlli  what 
i  of  such  purchase  money  or  satislaclion  every  prnnn,  having  a 

estate  or  interest  iu  any  of  the  premises,  should  have  for  hi* 
interest;  and,  in  consideration  of  the  expenses  to  be  inclined,  the 
■r-  were  authorised  to  take,  for  (heir  own  proper  ime  and  behoof, 
ills.  Hie  undertaken  made  the  riier  navigable,  tr.nircd  and 
.he  wine,  and  mailc  a  certain  eat  and  luck,  for  the  purpose  of  the 
n,  upon  binds  purchased  by  tln-m  :  held  thai  they  were  not  liable 
ed  u.  the    poor  for  the   land  eovcred   with  water,   being   part   tif 

Am,  because  thev  were  not  occupiers  of  that  lauil,  but  had  a 
•merit  in  it ;  secondly,  thai  they  were  liable  Id  be  Med  for  tlie  cut 

Tie  Undertaken '-fine  Aire  and  Valder  A'arljflfiiu,  !)  B.  (■  C.  WO. 
f  parliament  of  the  D  it  10  W.  III.  gave  to  certain  undertakers 
to  make  navigable  the  titer  Air?,  ami  for  thai  purpose  to  clean** 
r  the  same,  and  dig  and  cut  the  banks.  By  a  subsequent  act, 
tat  the  legal  estate  and  interest  in  the  navigation  of  tlic  -aid  ms.t, 

*  messuages,  mill-,  uaiTbmiH's,  buildings,  huids,  U-nminit:.,  unil 
icnta,  was  tested  in  trustees,  they  were  authorised  by  deed  to  sell 
■j  in  fee  such  messuages,  mill,,  bind*,  <ir  tenements  belonging  to 
takers,  or  to  srenraa  in  lee,  DJ  way  of  miprtg.ige,  aa  well  the  said 
las  also  all  or  any  messuages,  milk,  lauds,  tenements,  and  tiere- 
,  being  the  property  of  the  undertaken :  Held  that  the  word 
itm"  in  that  act  imported  an  incorporeal1  hereditament,  and  that  it 
1  the  trustees  to  mortgage  in  fee  that  incorporeal  hereditament, 
est  act  having  given  the  undertaken  an  taeornoraai  hereditament 
e  bed  of  the  river,  they  were  not  rateable  to  the  poor  u  occupier* 
>  ut  the  river  Aire. 

DtiCompantoflltdi,!  T.  Ii.  219;  1  Bott,  171  ;  lNoi.P.L-70.  Laxdi  eonnrted 
ees  allowed  a  rate  for  the  relief  of  the  poor  of  the  parish  of  J ?. ;  „££,'£'*■  ™ 
■a*  confirmed,  and  the  following  case  was  stated,  viz.  That  com- 
■  ni  pursuance  of  an  act  Geo.  III.  purchased  lands  in  the  parish 
ieh  both  before  and  after  the  purchase  were  assessed  to  all  parochial 
its:  that  the  clock  company  converted  three  acres  of  the  said  land 
of  a  dock  or  basin,  which  in  the  whole  contained  ten  acres.  That 
my  in  1783  received  a  dear  profit  of  37601.  for  tonnage  of  ships ; 

*  was  made  upon  that  part  of  the  dock  which  lav  in  S. — By  the 
rhis  is  landed  property  lying  within  the  parish,  which  clearly  was 
jt  of  a  rale  before  the  passing  of  this  act  Then  the  question  is, 
he  act  exempts  this  property  which  was  rateable  and  rated  before  F 

are  no  words  of  exemption.  As  between  the  heir  and  executor, 
be  considered  as  personal  property ;  but  the  legislature  did  not 
alter  it  in  any  other  respect 

The  BnllDodt  Company,  6M.fr  S.SB4.  On  the  ad  of  Not*m-  Tb*  Hull  dock 
,  a  rate  was  made  for  the  relief  of  the  poor  of  the  parish  of  Scul-  jJXnSi-Stota 

*  six  calendar  months,  commencing  on  the  30th  of  September  then  mpsct  or  the 
rdch  the  dock  company  at  Kingiion-upon-HuU  were  thus  rated: —  l«na«j»*n*Bi 
Company,  dock  and  wharf,  2240?.;  1B67.  13s.  44."— Upon  appeal   Oltotmlaa,t 
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11.  Docks,  canal 
tolls,  &c. 

Geo.  a,  c.  66,  al- 
though it  appear- 
ed that  the  expen- 
diture in  repairs 
daring  the  period 
for  which  the  rate 
was  made,  ex- 
ceeded the 
amount  of  the 
duties  received. 
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to  the  Epiphany  quarter  sessions,  1816,  for  the  £.  R.  of  Yorkshire,  the  rate 
was  confirmed,  subject  to  the  opinion  of  the  court  of  K.  B.  upon  the  follow- 
ing case : — By  14  Geo.  HI.  c.  56,  intituled,  "  An  act  for  making  and  esta- 
blishing public  quays,  or  wharfs,  at  Kingston-upon-HuU,  for  the  better 
securing  his  Majesty's  revenues  of  customs,  and  for  the  benefit  of  commerce 
in  the  port  of  Kingston-upon-Hull,  for  making  a  basin  or  dock,  with  reser- 
voirs, sluices,  roads,  and  other  works,  for  the  accommodation  of  vessels  using 
the  said  port,"  &c,  (which  is  declared  to  be  a  public  act,  and  to  be  judicially 
noticed  as  such,)  (s.  15.)  the  dock  company  were  empowered  and  required  to 
make  a  basin  or  dock,  and  also  a  quay  or  wharf,  and  other  works  therein 
mentioned,  for  the  general  benefit  of  shipping,  and  of  the  trade  and  com- 
merce of  the  said  port  By  s.  22,  it  was  enacted, "  that  the  company  should* 
at  all  times,  well  and  sufficiently  repair,  maintain,  support,  ana  cleanse 
the  basin  or  dock,  and  the  quay  or  wharf,  and  other  the  works."  Bjr  a*  42, 
&  45,  certain  rates  or  duties  on  ships  lading  or  unlading  goods  within  die 
port,  and  certain  wharfage  rates  on  goods  which  should  be  landed  on  the 

aiiay,  were  granted  to  the  company.  Besides  the  emoluments  arising  from 
le  dock-dues,  the  company  derive  considerable  emoluments  from  the  rest 
of  warehouses  which  they  have  erected,  agreeably  to  the  directions  of  the  act 
The  warehouses  are  situated  in  the  town  of  Hull,  and  not  within  the  parish 
of  Sculcoates.  Two  third  parts  of  the  dock  are  situate  within  the  parishes  of 
the  Holy  Trinity  and  St.  Mary,  in  Hull,  and  the  remaining  third  is  in  the 
parish  of  Sculcoates.  In  1814,  the  dock  company  resolved  to  take  down 
and  rebuild  the  lock  and  entrance  basin  and  side  walls  of  the  dock.  They 
acted  under  the  advice  of  their  engineer,  who,  judging  the  dock  to  be  in  a 
bad  state,  directed  a  general  repair.  On  the  2d  of  May,  1814,  the  ships 
were  removed  out  of  toe  dock,  and  the  execution  of  the  works  commenced, 
and  continued  until  the  31st  December  last  The  expenditure  of  the  com- 
pany in  respect  of  these  works,  from  the  20th  of  September  (being  the  day 
when  the  rate  was  made  to  commence),  to  the  31st  of  December  following, 
amounted  to  5,483/.  15*.  2d.,  and  the  receipts  of  the  company,  in  respect  of 
the  duties  and  wharfage  rates  during  the  same  period,  amounted  only  to 
2,963/.  18*.  Id.  The  further  estimated  expenditure  of  the  company  in  re- 
spect of  the  works,  from  the  31st  of  December  to  the  20th  of  March,  (when 
the  six  months  for  which  the  rate  was  made  would  expire),  would  be 
1,193/.  Is.  Ad.,  and  the  receipts  of  the  company,  in  respect  of  the  duties  and 
wharfage-rates,  would  be  97/.  only.  The  chief  part  of  the  expence  was  in- 
curred in  respect  of  the  lock  and  entrance  basin,  which  are  situate  in  the 
town  of  Hull,  but  are  essentially  necessary  to  that  part  of  the  dock  which  is 
situate  in  Sculcoates.  From  the  time  of  passing  the  act  to  the  making  of 
the  rate  in  question,  the  parishioners  of  Sculcoates  have,  in  assessing  the  dock 
company  to  the  poor  rate,  annually  made  a  deduction  of  the  company's  ex- 
penditure in  respect  of  the  ordinary  repairs  of  the  dock,  from  the  gran 
annual  amount  of  the  company's  duties  and  wharfage-rates.  The  sums 
stated  in  the  account  of  expences,  were  all  necessarily  expended  in  nsaking 
the  repairs  in  question,  ana  provided  the  dock  company  is  entitled  to  deduct 
the  same  from  their  gross  receipts,  there  are  not  any  net  proceeds  whatever 
for  the  use  of  the  company.  The  company  did  not,  in  consequence  of  the 
rebuilding  of  the  lock  and  entrance  basin,  become  entitled  to  any  greater  or 
other  duties  or  wharfage  rates  than  they  were  before  entitled  to.  The  ques- 
tion for  the  opinion  of  the  court  was,  whether  the  company  were  liable  to  be 
rated  for  the  six  months  for  which  the  rate  was  made.— After  argument, 
per  Lord  Ellenhorough,  C.  J.  The  act  of  parliament  does  not  require  the 
company  to  make  a  dividend  at  all  events,  nor  does  it  say,  that  they  shall 
divide  to  the  extreme  limit  of  the  monies  received.  Suppose  an  application 
to  be  made  to  this  court  for  a  mandamus,  to  compel  the  company  to  make  a 
dividend  of  the  whole  balance  in  their  hands,  if  the  company  were  able  to 
shew  that  the  expence  of  the  necessary  repairs  of  the  basin  for  the  ensuing 
year,  would  be  likely  to  absorb  the  whole  or  the  greater  part  of  this  i^lanppt 
would  the  court  grant  such  a  mandamus  P  And  if  the  company  were  in  any 
year  to  do  so  improvident  an  act,  as  to  make  a  dividend  to  the  uttermost 
penny,  not  reserving  any  thing  for  prospective  demands ;  as  there  is  a  pro- 
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Fifthly—  What  Property  is  Rateable. 

ion  in  the  act  («.  37),  enabling  limn  to  wale  culls  from  the  proprietors  Fifthly,  I 
.•i  die  necessary  piir)-oscs  of  the  mi-I,  tin1  consequence  would  tic,  tH.it  instead  pniiirr?*  u 
•J  resrrving  out  of  the  funds  in  hand,  sufficient  menus  to  cover  these  ex-  ail*. 

penees,  they  umst  cull  upon  the  proprietors  to  refund  what  thev  had  impru- 

vidently  distributed  mibjiib  them.  The  hmguaKe  of  the  act  is,  "  tint  I  die  J^J^J 
company  shall  hare  power  to  make  such  calls  of  money  from  the  proprietor* 
of  ih.ires.ut  defray  the  essences  of,  or  earn"  on  the  work"  authorised  liy  the 
act.  as  they  from  time  to  time  sluill  find  Hinting  and  necessary  for  those 
purposes."  So  that  the  company  miiy  call  upoit  the  proprietors  of  sliaree 
to  refund  what  they  have  received.  There  is  no  question  as  to  the  rale- 
ability  of  this  property ;  it  has  very  properly  been  admitted  that  it  is  Dur- 
able. The  question,  therefore,  is,  whether  a  rale  can  be  imposed  in  reKpect 
of  property  which  is  generally  Tutcahlc.  but  the  profits  of  which,  owing:  to 
certain  incidental  and  necessary  esjietices,  have  lieen  for  a  lime  exhausted. 
As  to  which  it  is  to  lie  observed,  (hut  a  rale  is  not  always  imposed  on 
property  in  the  partieiikr  year  in  which  it  makes  a  productive  return,  for 
if  thai  were  so,  there  could  be  no  rate  in  respect  of  saleable  underwoods  and 
(be  like  property,  which  arc  productive  only  alter  it  series  of  vents,  cxi:ept  in 
those  years  in  which  the  profits  arose,  lint  in  the  case  of  krx  t.  itirficlii. 
(10  East,  219),  it  was  decided,  after  much  consideration,  that  "alcalde 
nmlerwoods  were  rateable  annually,  in  proportion   to  their  value,  though 

they  -! Id  happen  not  to  be  cut  down  more  than  once  in  21  years.     In  the 

present  case,  the  company  have  no  money  in  hand,  but  they  have  a  properly 
which  upon  an  average  is  productive.  To  bold  that  in  every  case  « tints 
property  is  rateable,  an  account  is  to  be  taken  for  the  particular  period  for 
which  the  rale  is  imposed,  of  tlic  precise  itmnunl  of  its  productiveness,  and 
thai  if  there  is  the  smallest  decrease,  the  rate  is  to  be  reduced  ]m>  lanlo, 
would,  in  my  judgment,  heintinitcly  inconvenient.  Every  bouse  must  then 
have  its  separate  assessment,  in  order  to  let  in  the  particular  deductions 
belonging  to  each ;  and  this  mode  of  assessment  would  be  open  to  every 

I  species  of  fraud,  because  the  largest  deductions  woo  hi  lie  it  t  tempted  to  he 
thrown  on  periods  of  the  greatest  pressure.  It  appears  to  inc.  thai  this  rate 
is  well  imposed,  anil  that  the  average  profits  of  the  company  are  not  liable 
to  1*  merged  in  the  partial  expenditure  of  any  particular  period.  I  think, 
therefore,  that  this  order  'night  t"  be  continued.  —  Hni/leg,  J.  The  case  does 
not  Mate  thai  this  property,  eommmtibta  atmit,  is  not  productive  of  profit, 
but  only,  that  during  this  particular  period  it  was  not  profitable.  It  appears 
that  the  company  arc  in  possession  of  property  which  is,  primifacif,  rate- 
able ;  the  rate,  therefore,  is  well  imposed,  unless  the  property  is  to  be  ex- 
empted, on  the  ground  of  its  not  being  profitable  at  the  particular  period 
for  which  the  assessment  is  made.  As  to  which,  Hex  v.  Mirfitld,  is 
a  clear  authority,  that  the  principle  which  is  to  govern,  is,  whether  it 
be  profitable,  comtiaaafnu  ami*. — Abbott,  J.  I  think  the  company  can- 
not relieve  themselves  from  this  rate,  by  shewing,  that,  on  occasion  of 
some  extraordinary  expenditure,  during  the  particular  period  for  which 
the  rale  is  made,  that  which  would  hare  gone  to  the  account  of  profits, 
has  been  otherwise  consumed.  To  hold  any  such  rule  would,  in  my 
opinion,  be  productive  of  great  inconvenience ;  for  by  the  same  rule, 
I  know  not  what  answer  could  be  given  to  the  farm-holder  or  house- 
holder, if  they  were  to  claim  a  similar  exemption,  because  of  the  extra- 
ordinary expence  which  they  had  incurred  in  the  maintenance  or  im- 
Cement  of  their  house  or  land. — Holrai/d,  J.  I  am  of  the  same  opinion, 
only  doubt  which  1  hare  entertained,  has  been  on  s.  23,  which  obliges 
the  company  to  repair  the  dock  and  other  works ;  and  if,  under  that  section, 
the  specific  rates  had  been,  so  far  as  they  were  required,  appropriated  to  that 
purpose  only,  I  should  have  entertained  considerable  doubt  whether  any 
property  vested  in  the  trustees,  which  could  properly  he  made  the  subject  of 
rate,  beyond  the  surplus  which  might  happen  to  remain  in  their  hands,  after 
satisfying  the  expences  attending  the  maintenance  and  repair  of  the  works. 
But  the  case  is  not  so,  for  I  find,  by  s.  42,  the  duties  payable  by  virtue  of 
the  act  are  vested  in  the  company  as  their  own  proper  monies,  and  for  their 
use,  in  consideration  of  the  expences  incurred  by  them  in  making  and 
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paid  for  passing 
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maintaining  the  works ;  and  by  s.  53*  they  are  to  take  an  account,  annually, 
and  declare  what  dividend  shall  be  made ;  so  that  they  stand  in  the  same 
situation  with  any  other  canal  company.    Order  of  sessions  confirmed. 

Rex  v.  Calder  and  Hebble  Navigation  Company.  IB.&A.  263.  A  rate 
on  land  is  in  effect  a  rate  on  the  profits  of  the  land,  for  where  there  are  no 
profits  there  is  no  beneficial  occupation,  and  consequently  where  a  statute 
empowered  the  proprietors  of  a  canal  to  take  rates  in  respect  of  vessels 
navigating  the  same,  and  expressly  exempted  such  rates  from  the  payment  of 
all  taxes,  rates,  &c.,  it  was  holden  that  the  land  occupied  by  the  canal  was 
also  thereby  exempted  from  the  poor's  rate,  there  being  no  other  profit!  of 
the  land. 

Rex  v.  Grand  Junction  Canal  Company.  \  B.  &  A.  289.  A  canal  act 
directed  that  the  company  should  be  rated  for  all  lands  and  buildings  in  the 
same  proportion  as  other  lands  and  buildings  lying  near  the  same,  and  as 
the  same  would  be  rateable  if  they  were  the  property  of  individuals  in  their 
natural  capacity ;  and  a  subsequent  act  directed  that  all  rates  and  assess- 
ments upon  the  personal  estate  of  the  company  should  be  assessed  in  everj 
narish  in  proportion  to  the  length  of  the  canal  in  such  parish.  The  Court  of 
K.  B.  held,  that  the  company  were  liable  to  be  rated  lor  their  lands,  Sec.,  onr? 
at  the  same  value  as  other  adjacent  lands,  and  not  according  to  the  improved 
value  derived  from  the  land  being  used  for  the  purposes  of  the  canal. 

Rex  v.  Inhabitant*  of  St.  Peter  the  Great,  t*  the  County  of  Worcester, 
5  jB.^r  C.473;  8  D.  $;i2.331.  By  a  canal  act  of  the  31  Geo.  III.  c.  31, 
8.  77,  it  was  enacted  that  the  company  should  be  rated  to  all  parochial  taxes 
in  respect  of  their  lands,  &c,  in  the  same  proportion  as  other  lands  King  near 
the  same  should  be  rated,  and  as  the  same  lands  would  be  rateable  in  case 
the  same  were  the  property  of  individuals  in  their  natural  capacity.  By  a 
subsequent  act  of  the  38  Geo.  HI.  c.  31,  s.  20,  it  was  enacted  that  the  com- 
pany should  be  rated  to  all  parochial  taxes  in  respect  of  the  lands  used  by 
them  for  the  purpose  of  the  said  navigation,  in  the  same  proportion  as  other 
lands  and  buildings  adjoining  or  lying  near  the  canal  should  be  rated ;  but 
it  was  further  enacted  that  it  should  be  lawful  for  the  company  to  agree  with 
any  owner  of  lands  adjoining  their  lands,  taken  for  the  purpose  of  the  said 
navigation,  for  an  exemption  from  all  rates  and  taxes  in  respect  of  such 
lands,  and  for  charging  the  same  upon  the  adjoining  lands  of  such  persons ; 
and  in  all  such  cases  the  parochial  taxes,  rates,  &c,  which  might  be  there- 
after charged  upon  or  payable  in  respect  of  the  lands  so  taken  for  the  purposes 
of  the  said  navigation,  should  be  rated  and  charged  upon  such  adjorning 
lands,  and  upon  the  owners  and  occupiers  thereof,  and  the  lands  of  the  com- 
pany should  be  exempted  and  discharged  therefrom. 

Held  first,  that  by  the  31  Geo.  III.  c.  31,  s.  77,  the  company  were  not 
liable  to  be  rated  for  the  land  used  for  the  purposes  of  the  canal  according 
to  its  improved  value. 

Held  secondly,  that  the  77  sec.  of  the  31  Geo.  III.  was  not  repealed  by 
the  20  sec.  of  the  38  Geo.  III.,  and  that  the  company  were  not  liable  to  be 
rated  for  the  improved  value  of  the  land. 

Rex  v.  The  Mayor,  frc.  of  London,  4  T.  R.  21 ;  1  Bott,  196  ;  1  Not  P. 
L.  79,  87, 179,  212.  The  defendants  were  rated /or  the  barge-way  and  toll- 
gate  in  the  hamlet  of  Hampton  Wieh,  Middlesex,  and  appealed  against  the 
same,  and  the  sessions  confirmed  the  rate.  The  facts  were,  that  the  appel- 
lants, by  virtue  of  an  act  of  parliament,  purchased  an  ancient  barge-way  or 
towing-path  within  the  hamlet  of  H.  W.  upon  the  Thames  bank,  and  certain 
ancient  tolls  payable  in  respect  of  horses  drawing  barges  along  the  same. 
The  appellants  leased  the  herbage  of  the  way  and  path  for  a  sum  which  was 
appropriated  to  the  navigation ;  the  lessee  occupied  and  paid  rates  for  the 
herbage.  The  old  tolls  were  discontinued,  and  new  tolls  were  taken  far  all 
barges  navigating  between  London  Bridge  and  the  City  Stone,  according  to 
the  quantity  of  tonnage ;  lid.  per  ton  was  payable  and  paid  to  the  appellams 
for  every  barge  towed  along  a  certain  part  of  the  barge-way,  and  H.  W.  is 
within  that  limit,  and  the  tolls  were  collected  elsewhere,  and  not  at  JET.  W. 
— Ld.  Kenyan,  C.  J.  The  difficulty  has  arisen  from  not  ccoadering  what 
is  rated.    It  is  not  a  rate  on  the  tolls,  but  the  close  of  land  called  the  barge- 


against  which  rate  he  npiiealed  tn  tie  quarter-sessions,  Hhiitmilinin.il 
*,  ■object,  Sec. — Holmiid  and  Abbnii  siipjmrtcd  the  order  of  sessions ; 
'.  E.  Tmmtoii  and  CampbtU  contrA .—IaitA  Kllrnb»r'iiujh,  <'.  J.,  after 
men  ting  these  gentlemen  for  the  industry  mid  learning  displayed  in 
rument,  said,  the  rate  has  liecu  miniinned  lij  tin'  sessions;  we  niu»t 
ire  see  that  they  bare  done  »nui((  before  we  determine  that  their  ad 
lion  ought  to  In'  quashed.  I  will  not  assume  [hat  u  fishery,  as  mi 
oreal  hereditament,  is  the  subject  of  a  rate.  The  question  then  is, 
net  there  be  any  land  connected  with  this  li-liery  so  as  to  be  the  subject 
e.  What  is  the  thing  grauted  ?  In  ltM.'i,  the  king  grants  '"  all  thai 
sbery  of  the  halves  and  halven-doles  with  the  lishings  called  L'nlmratrr, 
[he  appurtenances  lo  the  halves  due  and  accustomed."  I  could  have 
i  that  the  sessions  had  explained  to  us,  if  anv  lights  were  afforded  by 
idence,  the  meaning  of  the  term  "  halves  and  hal  veil -doles,"  which  is 
ry  familiar  to  us.  It  lias  been  treated  in  argument  as  if  it  related  tu 
*  the  river,  and  the  grant  being  "  with  the  appurtenances  to  tlie  halves 
id  accustomed,"  is  in  favour  of  the  construction  of  the  half  ad  JUmn 
which,  according  to  Lord  Hair,  belongs,  by  the  constant  eustoui  of 
mtiy,  to  the  lords  of  the  manors  on  either  side  of  the  river;  in  support 
ch  custom  he  cites  the  Ld.  liarclay'i  case.  But  whatever  its  inclining 
e,  I  think  from  the  grant  of  "  the  fishings  with  the  appurtenances  In 
Ires  due  and  accustomed,"  it  appears  distiuelly  that  these  halves  and 
-doles  are  of  the  nature  nfl  and,  or  some  local  limit  within  which  the 
connected  with  the  soil  is  to  be  exercised.  I  cannot  consider  it  other- 
lan  aa  a  grant  of  something  territorial.  I  do  not  found  my  opinion  on 
ting  a  sole  right  of  fishery,  or  coming  within  any  particular  description 
ery  under  which  the  soil  must  pass ;  hut  I  think  that  under  the  cir- 
tnoet  we  ought  not  to  quash  the  order  of  sessions,  unless  we  are  satisfied 
lie  sessions  could  not,  upon  any  reasonable  ground,  conclude  that  by 
rant  of  halves  and  halven-doles,  Ace,  some  territorial  right  was  con- 
. — The  other  judges  delivered  their  opinions  at  great  length,  but  con- 
g,  the  order  of  sessions  was  confirmed. 

:r.  BtU,t  M.lr  S.  221.  Upon  appeal  by  llell to  the  quarter  sessions  1 
!  county  of  Cumbtrlamd,  against  a  rate  made  for  the  relief  of  the  poor,  ' 
township  of  Codtrrmottth,  the  sessions  confirmed  the  rate,  subject,  Vc.  * 
'All  of  kyrrminit  is  lord  of  the  manor  of  Cnchrrmmlh,  and  owner  of  ' 
il  of  the  streets  of  the  town  of  CocitrmnlA.  He,  or  his  lessees,  have  J 
ime  immemorial  collected  and  received  certain  tolls  of  corn  sold  in  the   I 


$00t— (II.  Of  the  Poor  Rate.) 


104 

Fifthly,  What  perty  within  it^  except  these  tolls ;  the  tolls  yield  an  annual  profit.    BeU 

property  ii  rate-  {g  rated  in  the  assessment  for  the  relief  of  the  poor  of  Cockerwunsth  m 

«**«•  follows : — 


11.  Dock*,  canal 
tolls,  &c. 


Sixthly,  Pro- 

perty$  where  to 

he  rated. 

In  parish  or 
parishes  where 
property  lies. 


"  David  Bell,  corn  tolls 


15*. 


He  is  not  lessee  of  the  stallage,  nor  of  the  sweepings  of  the  market,  which 
are  rented  by  other  persons,  who  are  severally  rated  for  them  to  the  relief 
of  the  poor  in  the  same  rate.  The  question  is,  whether  Bstt  is  rateable  in 
respect  of  these  tolls.  P.  Courteney,  in  support  of  the  order  of  sessions,  con- 
tended that  Bel  I  was  rateable  as  occupier  of  the  soil  of  the  market;  not,  indeed, 
as  having  the  entire  occupancy,  but  as  occupying  it  by  a  partial  pernancy  of 
the  profits,  which  is  enough.  (Rex  v.  Baptist  Mill  Company,  1  M.  £»  5.612; 
ante.  These  tolls  arc  in  the  nature  of  stallage  or  pickage ;  for  the  setting 
down  sacks  in  the  market  is  an  user  of  the  soil,  of  the  same  nature,  if  not  to 
the  same  extent,  as  pitching  a  stall ;  and  it  has  been  adjudged,  that  although 
ever}'  man  has,  of  common  right,  liberty  to  come  into  a  public  market  for 
the  purpose  of  buying  and  selling,  yet  has  he  not,  of  common  right,  liberty 
to  place  a  stall  there ;  and  trespass  may  be  obtained  for  it  by  the  owner  of 
the  soil.  Mayor  of  Northampton  v.  Ward,  2  Str.  1238;  Mayor  of  Nor- 
wich v.  Swann,  2  Bla.  Rep,  1110. — Lord  Ellenborough,  C.  J.  I  cannot 
say,  upon  tins  statement,  that  the  appellant  is  an  occupier  of  land.  Would 
he  not  be  equally  entitled  to  the  toll,  although  the  sacks  were  not  set  down 
in  the  market,  but  were  upheld  on  the  shoulders  of  those  who  exposed 
the  corn  to  sale  ?  There  is  nothing  to  {rive  this  toll  a  corporeal  quality. — 
Bay  ley,  J .  Bell  is  assessed  in  the  rate  for  corn  tolls,  which,  it  is  plain  tram 
the  statement  of  the  case,  were  mere  market  tolls,  and  not  incident  to  the 
soil.  In  lleddcy  v.  Wellwuse.  (Moor,  474,  cited  in  2  Str.  1230,)  the  dis- 
tinction is  well  taken ;  for  it  is  said,  if  the  king  grant  a  fair  or  market  with 
toll  certain  to  one  and  his  heirs,  to  be  holden  in  land,  which  is  borough 
English,  and  the  grantee  die,  the  heir  at  the  common  law  shall  have  the 
market  and  the  toll;  but  the  younger  son  shall  have  the  stallage  and  pick- 
age  with  the  soil.  Ivy  the  custom. — Ilolroyd,  J.  These  tolls  would  be  equally 
payable  if  the  soil  had  belonged  to  another.    Order  quashed. 


(Sixthly)— %vo$trt\j,  foljerc  to  be  rate*. 

It  has  been  observed,  and  the  words  of  the  43  Eliz.  are  to  that  effect, 
that  property,  whatever  may  be  its  kiud,  if  it  is  rateable,  shall  be  rated  ta 
the  parish  where  it  is  situated.  Thus  all  who  occupy  real  property  within  the 
district,  though  dwelling  elsewhere,  come  within  the  act  So  that  if  a  man 
occupy  lands  iu  the  several  parishes  of  A.  B.  and  C,  and  reside  in  the 
parish  of  D.,  he  is  liable  to  be  rated  in  all  the  four  parishes ;  in  A*  B.  and 
C.  for  the  land  he  occupies  in  each  respectively,  and  m  D.  as  an  inhabitant; 
Jeffreys  case,  5  Co.  GQ ;  1  Bott,  122 ;  but  he  cannot  be  rated  for  persewsl 
property  wheh  is  not  within  the  parish  where  he  is  an  inhabitant.  Bex.  r. 
North  Curry,  4B.&  C.  953 ;  6  />.  <*•  R.  424 ;  post,  1 16. 

In  ordinary  cases,  therefore,  no  difficulty  can  arise  upon  this  subject;  bat 
where  there  is  an  unbroken  occupation  extending  through  several  parishes 
and  the  profits  arising  from  such  occupancy  arc  received  in  one  or  more  of 
the  several  parishes,  and  not  in  due  proportions  in  all,  the  respective  claims 
of  the  several  parishes  for  poor  rates  do  not  appear  so  susceptible  of  a  satis* 
factory  adjustment  Accordingly,  the  reports  present  many  cases  in  which 
this  question  has  arisen,  upon  the  rating  of  canals,  gas-works,  &c.  It  was 
formerly  holden  that  navigations  and  canals  were  rateable  in  those  pfrri«bf 
only  in  which  the  tolls  were  payable ;  but  it  is  now  settled  that  these  com- 
panies are  rateable  to  the  poor  in  every  parish  through  which  their  rmrmhtt 
works  pass,  in  proportion  to  the  profits  which  the  land  occupied  by  tkm  m 
such  parish  yields.  Thus  where  a  canal  passed  through  several  parishes,  in 
whicn  the  tonnage  dues  varied,  it  was  held  that  the  company  were  imtesvbta. 
to  the  relief  of  the  poor  of  each  parish  for  the  amount  of  tonnage  dues 
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actually  earned  A**,  and  not  forpartof  the  was&aniourt  earned  along  the  Stohh   Pr*- 

wfcele  tine  of  the  eaaal,  m  proportion  to  the  length  of  the  canal  in  that  mmw.wkmt* 
jarisa.    ifear  ▼.  /aaaKtaalt  ef  KmjmPmrfoil,  1  jft  »  A  90;  7  A  »  C>       teratait. 
90.    In  lih*  nianaer,  the  main  pipes  of  water-works  are  iwwhosdea  robe 


■sneahlti  m  the  several  puUm  &  which  they  sue  kid.  Jfe»  t.  JfSsjer  of 
Jan*,  1  Asf,  009 ;  Assess*  91;  Ifcxv.  IbcUele  FT.  IT.  Cb.,1  JM-& 
tw4s  JXan% esa*.  100. 

/  lie  OHn  on  All  subject,  somewhat  abridged,  ana  aa  follows.    It  will  be  miMaiiaaia 
'  that  in  some  of  them  the  question  whether  toBs  are  rateable- and  SB^SVSwt 
aanner  they  may  beoome  so,  k  also  discussed  and  determined. 
t.  jfiafeitofr  o/  leer  Jtilfsw,  9  £.  £  C.  810.    A  canal  oompaar 
"  te  leeaife  a  imleage  toll  for  goods  conveyed  on  the  aasjsJ, 


In  Ben  of  theaaileage  e^,dhiinct  tofls  on  cvfiry  vessel  passing  through 
awvaseat  iaaeertampertof  the  eaaal,  were  to  be  taken.  Upon  an  appeal, 
wsfeesaioaewere  of  opinion  that  tBo  proftts  of  the  looks  were  not  rateable 
In  the  parish  in  which  they  were  situated  only ,  but  that  they  should  be 
alilead  amaajpw  afl  die  parishes  in  ptoportion  te  the  length  of  the  eaaal  ia 
ah,  in  the  same  maimer  at  the  geaeial  profits  of  the  eaaal  went 
A  eaa*  was  mated;  and  ate  it  had  been  aimed, 
J-  delivered  the  judgment  of  the  Court.  The  question  in  Ala 
aether  the  profits  of  the  looks  situated  in  Lower  MUkm  are  rate- 
able ia  all  the  parishes  through  which  the  eaaal  nins,  m  proportion  to  the 


lenatli  of  astaVaaiish,  or  not  The  sessions  were  of  opinion  that  they 
aattwwtMskftat  their  deeadon  was  wrong.  It  is  new  fuDy  estaMwhod  hi 
Jfa*  t.  Jfifftm,  *  B.  f  A.  113;  Rex  ▼.  Aimer,  1  B.  «■  G  540,  that  the 
Mm  of  a  eaaal  or  navigation  axe  nteable  aa  the  oecepiea  of  land, 
with  water,  in  the  particular  pariah  in  which  the  land  lies;  and  it 
fcaa  thanes,  and  it  was  so  decided  in  Rex  v.  Kinptwinfirii,  7  B.j 
€,999,  that  they  ate  nteahle  hi  each  pariah  in  ptoportion  to  the  profit 

Ptef  the  land  oorered  with  water,  which  lies  in  the  pariah, 
it  is  mate  productive  than  other  parts  of  the  canal,  either 
aw  Is  aaose  traffic,  or  beeanae  larger  tofls  are  due  upon  it,  or 
taw  owJgoinen  and  exponent  there  are less,  it  amat  be  assessed  at  a 
hkjher  proportionate  value.  It  is,  however,  contended,  that  there  k  a  dis- 
tinction between  the  ease  of  a  canal  or  navigation  and  a  lock;  and  that  the 
lock  is  profitable,  because  it  is  supplied  with  water  from  the  rest  of  the  canal 
lying  in  other  parishes.  This  argument,  supposing  it  to  be  well  founded,  only 
proves  that  a  part  of  the  source  of  profit  is  derived  from  the  other  parishes  in 
which  the  canal-lies,  and  that  consequently  a  part  only  of  the  lockage  dues 
sught  to  be  ascribed  to  those  parishes,  for  the  dues  are  payable  as  well  for 
the  use  of  water  derived  from  the  Severn,  as  from  the  canal;  and  also  for 
the  use  of  the  soil  and  fixed  machinery  of  the  locks;  and  therefore  the  rule 
adopted  by  the  sessions,  even  according  to  the  argument  used  by  the  respon- 
dents, was  wrong.  We  are,  however,  of  opinion,  that  there  is  no  distinction 
as  to  the  principle  of  its  rateability,  between  a  lock  and  a  portion  of  a  canal 
or  rirer  navigation ;  and,  that  whether  the  subject-matter  of  the  occupation 
be  productive  of  itself,  or  rendered  productive  by  something  brought  from 
mother  parish,  or  by  being  used  in  conjunction  with  property  in  another 
parish,  no  difference  is  to  be  made  in  the  mode  of  rating.  Tnus,  whether 
the  water  in  a  canal  be  brought  from  the  same  parish  or  another  parish, 
arhether  conveyed  in  pipes,  or  carts,  or  by  engines,  makes  no  difference,  if 
the  land  in  which  His  Placed  be  thereby  rendered  more  valuable.  It  makes 
no  difference  whether  it  remains  .comparatively  still,  as  in  a  canal,  or  moves 
soostantly,  as  in  a  river,  or  occasionally,  as  in  a  lock ;  nor  does  it  make 
my  difference  that  unless  there  was  a  canal  in  another  parish  connected 
wish  the  lock,  no  profit  would  be  gained.  It  might  as  well  be  contended, 
that  the  profits  of  a  bridge  which  would  not  arise  unless  there  were  roads  to 
it,  or  of  land  rendered  more  valuable  by  roads  in  an  adjoining  parish, 
ahoojd  be  rated  in  part  only  in  the  parish  in  which  such  bridge  or  land  is 


The  order  of  sessions  must  therefore  be  quashed,  and  the  sessions  must  T|i«  role  of  rate- 
tataithe  company  according  to  die  annual  profit  or  value  which  the  subject     *' 

"     -   .  H  2 
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of  occupation  within  the  parish  produces.  This,  in  general,  would  be  pro- 
perly estimated  at  the  rent  which  a  tenant  would  give,  he  paying  the  poor- 
rates,  and  the  expences  of  repairs,  and  the  other  annual  expences  neceasarj 
for  making  the  subject  of  occupation  productive,  and  a  further  deduction 
should  be  allowed  from  that  rent,  where  the  subject  is  of  a  perishable  nature, 
towards  the  expence  of  renewing  or  reproducing  it  This  is  the  rule  laid 
down  in  Ilex  v.  the  Duke  of  Bridgewater' $  Trustees,  9  B.  $■  C.  68,  and  Rex 
v.  Tom  Union,  9  B.  $•  C.  162.  It  must  therefore  be  referred  back  to  the 
sessions,  to  adjust  the  rate  upon  this  principle. 

Rex  v.  Sir  A.  Mactlonald  and  others,  devisees  in  trust  under  the  will  of 
the  late  Duke  of  Bridgewater,  12  East,  324 ;  Bott,  Cont.  75  ;  1  AW.  P.  L 
79,  80,  88,  129.  On  appeal  against  a  poor  rate  made  for  the  township  of 
Manchester,  the  rate  was  continued,  subject  to  the  following  case : — 

The  property  in  respect  of  which  the  appeal  was  made,  was  described  ii 
the  assessment  as  the  Rochdale  canal, lock,  tunnel,  dues  or  rates;  and  cer- 
tain warehouses  were  named;  and  the  assessment  was  made  upon  Sir 
Archibald  Macdonald  (and  others),  trustees  of  the  late  Duke  of  Bridge- 
water.  The  appellants  were  not,  at  the  time  of  making  the  assessment, 
inhabitants  of  Manchester,  but  were  then  and  still  are  entitled  to  and  in  the 
receipt  of  the  tonnage  in  respect  of  vessels  passing  through  die  lock  built 
upon  the  Rochdale  canal,  under  an  act  of  the  34  Geo.  II I.  The  2d  sect 
reciting,  that  "  Whereas  the  Duke  of  Bridgewater  hath  expended  a  consi- 
derable sum  in  making  wharfs  for  the  convenience  of  the  public,  adjoining 
or  near  to  his  canal  at  Manchester,  and  when  the  proposed  junction  is  made 
with  lus  canal,  the  profits  of  the  Duke  of  Bridgewater  arising  from  his 
wharfs  will  be  considerably  diminished ;  he  nevertheless  consent*  to  such 
junction  on  being  authorised  to  build  a  lock  upon  the  Rockdale  canal,  near 
the  junction,  and  to  collect  certain  rates  hereinafter  mentioned,  as  a  con- 

Sensation  for  such  diminution  in  the  profits  of  his  wharfage ;"  authorises  the 
uke,  &c, "  at  his  or  their  own  expence,  to  build  a  proper  lock  upon  the  said 
Rochdale  canal,  at  or  near  Castle  Field,  Sec. ;  and  to  take  at  the  said  kick 
for  his  and  their  own  benefit,  as  a  compensation,  &c,  the  following  rates, 
viz.  (naming  rates  for  goods  carried  from  the  Rochdale  canal  to  the  dock), 
which  rates  shall  be  payable,  and  paid  at  or  near  the  said  lock  to  the  said 
duke,  &c,  and  shall  be  collected  by  such  person  as  the  said  duke,  &c.,  shall 
by  writing,  &c,  appoint  to  receive  the  same."  The  lock  was  built  in  pur- 
suance of  this  act  The  tonnage  is  of  the  amount  charged  in  the  asses- 
men  t.  The  appellants  did  and  do  still  occupy  the  lock  and  warehouses  and 
wharfs  mentioned  therein ;  and  they  are  of  the  value  assessed.  The  case 
set  forth  that  no  inhabitants  of  Manchester  or  otherpersons  were  rated 
in  respect  of  their  personal  property  in  the  township.  The  proprietors  of  the 
Rochdale  Canal  Company  were  not  rated  for  their  locks  upon  the  said  caaal 
situated  within  the  township,  or  for  the  tonnage,  tolls,  duties,  or  rates  arising 
from  such  locks,  or  otherwise,  from  the  said  canal  within  Manchester;  this 
being  provided  for  by  an  act  of  the  47  Geo.  III. — After  argument,  per  Laid 
EUenhorough,  C.  J.  The  question  stands  on  the  rateability  of  the  property  of 
the  trustees.  The  case  states  that  they  are  the  occupiers  of  the  lock,  and  of  tke 
several  wharfs  and  warehouses  mentioned  in  the  rate ;  and  it  is  not  disputed 
that  the  property  rated  yields  profit ;  but  it  is  objected  that  they  are  rated 
for  dues  or  rates,  that  is,  for  the  tolls  payable  at  the  lock  under  the  act  of 
parliament ;  and  that  the  Court  have  held  tolls  not  to  be  rateable.  But  the 
Court  have  only  said  that  tolls  are  not  rateable,  per  se,  but  only  when  con- 
nected and  rated  conjunctively  with  real  and  substantial  property,  situated 
in  the  parish ;  which,  as  yielding  profit  there  by  means  of  the  tolls,  is  the 
proper  subject  of  rating  within  the  act  of  Elizabeth.  Now  here  the  lock 
itself  is  rated,  which  is  something  real  and  substantial,  locally  situated  in 
the  township,  and  producing  profit;  and  the  addition  of  the  dues  or  rates 
is  merely  giving  other  names  for  the  same  thing.  These  dues  or  rates  are 
given  by  the  act  of  parliament  as  a  compensation  to  the  Duke  of  Bridge- 
water,  for  the  loss  of  his  profits  of  certain  wharfs  adjoining  to  bis  canal  at 
Manchester ;  which  wharfs  were  before  clearly  rateable  in  respect  of  those 
profits :  the  rates,  therefore,  made  payable  at  the  lock  were  substituted  as  a 
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nibstituted  medium  of  profit  arising,  as  the  not  descrilic*,  from  those  wharf*.  •**•%< 
l"he  Court,  therefore,  by  this  decision,  will  not  break  in  upon  ihat  whieli  they         in 

tare  recently  decided,  that  lolls  r»*r  «c,  and  w lieu  ti"i   mined  with   n  rate  ■■  ■ — 

ipon   other  property,  which,  as  having  substance  anil  locality  within  the  JJJJ 

lAn^lr.  BimHMfn  rMeahlethpre.  arr  not  1  initio  to  lie  Mild        TuuAm  iorlimi  ^^^ 


.    Rrbmrr,  1  ft)K,  142;    I    Nol.   P.  L.   80,  («>,  21*.     Two    light-   n»t 
■•uses  were  erected  at  Hartriek  by  Sir  /.  K.  bv  virtue  nf  a  patent,  which   JfJ* 
ibo  granted  to  him,  for  the  maintenance  thereof,  certain  tolls  [suable  hy  all   ^^ 
hips  coming  into  or  posting  by  the  harbour.     Part  tif  these  tolls  were  eol- 
et-wd  bj'  the  defendant  nt  Hartrich,  mid  the  remainder  in  other  parts  of  the 
dngdom.     He  did  not  reside  iu  the  parish,  ami   »a»  no  occupier  there, 
ytceplhlg  by  having  tiro  persons  who  lodged  in  one  of  the  light-house*,  to 
ate  care  of  them.     He  was  rated  to  the  MllllUM^  and  the  sessions  eon- 
inuwl  the  rate.     The  Court  decided  that  the  tolls  were  not  mlenble  then-, 
xA  being  locally  aVkaUd1  in  the  hM,     According  to  what  was  staled  in 
irgomenl  in  the  ca»e  of  Hr-r  v.  Cardiui/tnH,  (a  vul>4ci[ii<-ni  nise,)  the  ground 
if  decision  was,  that  (he  vessels  did  not  come  within  the  parish,  and  thenv 
irtc  the  tolls  were  nat  due  there. 

Nett.  Iii  a  MS.  note  of  ibis  case  in  the  possession  of  Mr.  D&ttgUi,  it  ii 
■upresstv  slated  that  the  Court  arjanrred,  that  it  was  nol  net  forth  in  the  case, 
hat  Reborn  was  rated  for  Ike  Auiuc ,  but  only  fur  Ihe  sttar.  Dung.  lit),  n.  j 
1  Bolt,  143. 

Her  ».  Tywwvnlh,  12  E«U,  ««,  ft.fr,  Oml  74  ;  I  AW.  P.  L.  100,  177, 
215.  Upon  an  appeal  of  IV.  /'W-ae,  Esq.  agninsl  a  rale  for  the  relief  of  lbs 
Jonr  of  the  township  of  Tynrmovth,  in  (he  comity  of  XnrlAumbrrland,  the 
*"sicms  amended  Ac  MM  1-i  -  L  r  i  t  i  m  lt  ■  ■  i  i  t  lif.  '■'.'•  BMMiSBd  that  of  his  servant 
PI  H'., subject  to  the  opinion  of  the  court  upon  iwo  itoints;  1st,  whether 
1  W.  he  rateable  for  two  rooms  in  Tgnrmwih  tight-Wise "  2d,  whether 
Hr.  F.  be  rateable  for  the  tolls  in  respect  of  the  i ight- house ?  Hy  certain 
etters  patent  of  the  17  Car.  II.  and  by  the  42  0eo.]II.,Mr./'.  is  entitled  to 

rfyirer t'l  H^fclhfllMiMrt  i  ciLiin  lulls  livable  in  respect  of  the  same,  for 

■red-  ship  passing  In-  the  light-house,  and  belonging  or  trading  to  the  porta 
>f  .WutV  and  Sindrtlaud,  or  either  of  then),  or  the  creeks  or  members  of 
he  same;  and  for  certain  lolls  fmni  even  ship  be!'>njjiii!j  to  any  foreigner 
rsbuuge?  corning  orpassrar  by  the  light-douse.  The  light-house  is  in  the 
■rish  of  TifMmovA,  the  toils  are  payable  nponahiM  sailing  on  the  Grrmm 
•eean,  and  benefited  by  It.  They  nerer  come  within  the  township  of  Tynt- 
•dmA,  andneidierMr.i7.  nor  any  of  the  reoeiTers  of  t he  tolls  or  duties  reside 


■  the  wrwnahip  of  7 
i»d  resda  wtorn  tl 


y  Mr.  F.     R.  W.  is  a  serrant  of  Mr.  F.  a 

lin  the  waDa  of  the  light-house,  to  take  care  of  the  lighl- 
tonjpe :  and  is  rated  for  these  two  moms,  as  occupier,  at  Hi  And  Mr.  P.  is 
•tod  for  the  tolls,  in  respect  of  the  right-  house,  at  750/.  —Lord  Ellenbamugh, 
Z.  J.  It  is  HO  qneation  now  whether  this  property  eonld  be  rated  in  some 
Aer  nt ;  as  if  the  light-house,  whose  light  is  the  meritorious  cause  of 
•franc  v>r  toils,  were  in  consequence  let  at  a  larger  rent;  but  this  is  a  rate 
peeiaJEry  njca  the  tofls,  and  therefore  the  case  b  not  distingtrighable  from 
lie  V.  Ar*c>w*i  (nnjnl),  which  is  w  mimediately  m  tpeeit,  and  in  all  its 
frenwsaautui  the  same,  and  has  been  so  long  considered  and  acted  upon  as 
aw,  that  it  conclude*  the  qneation.  What  local  property  is  there  witm'n  the 
aenaiut  on  which  this  rote  or  the  tolls  can  be  feviedF  The  tolls  are  not 
ecerred  there ;  nor  eta  the  ships  from  which  they  are  collected  come  within 
he  township;  the  snbrject-matterof  the  rate  has  no  locality  within  this  town- 
lin.  As  lathe  other  point,  it  betraaliy  clear  that  it  is  the  occupation  of  the 
■aster  by  U>  servant,  and  not  the  occupation  of  the  servant  himself,  and 
aeitfen.  the  rate  on  the  tenant  is  bad  on  that  ground.    Order  of  sessions 


twoBJ,  oft  the  former  owaswn,  hsrhig  observed,  in  giving  judgment,  "  It  is 
"   ""     this  property  could  he  rated  in  some  other  way,  as 


108 

Sixthly,   Pro* 
jierti/,  where  to 
be  rated. 

In  parish  where 
property  is. 


Tolls  taken  by  a 
corporation  arc 
rateable. 


$00t— (II.  Of  the  Poor  Rait.) 

if  the  lighthouse,  whose  light  is  the  meritorious  cause  of  earning  the  tolls, 
were,  in  consequence,  let  at  a  larger  rent ;"  the  parish  took  care  to  rate  Mr. 
Fovrke  as  occupier  of  the  lighthouse  instead  of  his  servant,  and  fixed  the 
amount  at  500c.,  it  being  stated  in  the  case  sent  for  the  opinion  of  the  Court 
of  K.  B.  on  this  second  occasion,  that  if  the  lighthouse  should  be  let,  to- 
geUier  with  the  tolls,  it  would  be  worth  500/.  a-year  to  be  rented  by  a  thud 
person ;  but,  if  let  without  the  tolls,  it  would  be  worth  61.  a-year  only.  There 
were  also  these  facts  added, — that  about  a  thirty-eighth  part  of  the  entire 
number  of  vessels  paying  tolls  come  within  the  township  otTynemouth,  and 
receive  their  loading  there.  The  tolls  received  in  respect  of  such  last-men- 
tioned vessels,  do  not  equal  in  amount  the  expence  of  maintaining  die  light 
and  managing  the  lighthouse ;  the  whole  of  which  expences  are  incurred 
within  the  township  of  Tynemouth.  No  tolls  from  any  ships  whatever  are 
received  in  the  township  of  Tynemouth,  nor  do  any  of  the  collectors  thereof, 
or  Mr.  Fowke,  reside  in  that  township. 

It  was  contended,  in  support  of  the  rate,  that  by  the  terms  of  the  letters 
patent  and  of  the  act  of  parliament,  it  was  apparent  that  the  privilege  of 
having  the  light  was  connected  with  the  lighthouse  itself,  and  that  there- 
fore the  whole  was  rateable. 

Bay  ley,  J.  The  tolls  do  not  arise  from  the  building,  nor  from  any  thing 
of  necessity  connected  with  it,  and  this  case,  therefore,  is  not  distinguish- 
able from  that  of  Rex  v.  Coke,  (infra.)  Here  the  act  of  parliament  declares 
the  lighthouse  to  be  a  public  benefit,  and  it  ought  not  to  be  burthened  with 
an  additional  charge.  The  order  of  sessions  was  quashed,  and  the  sessions 
w  ere  directed  to  amend  and  alter  the  rate  by  reducing  the  charge  made  and 
assessed,  to  6/.     Rex  v.  W.  Fowke,  5  B.  fr  C.  814. 

Rex  v.  Coke, 5  B.  j-  C,  797;  8  D.  $•  R.  666.  In  this  case,  a  poor-rite 
was  imposed  upon  u  a  lighthouse,  together  with  the  duties  and  contribution 
money  payable  in  respect  of  ships  passing  by  the  same,"  the  annual  value 
of  the  same  being  stated  to  be  2,250/.  over  and  above  the  expence  of  keep- 
ing up  the  lighthouse  and  lights.  The  lighthouse  was  situated  in  the  parish 
and  occupied  by  a  servant  of  the  owner,  but  the  duties  were  collected  out 
of  the  parish.  Held  that  these  duties  did  not  constitute  part  of  die  annual 
profits  of  the  house  or  land  where  the  light  was  placed,  and  were  not 
rateable. 

Bay  ley,  J.,  after  going  through  the  cases  cited  in  argument,  and  distin- 
guishing them  from  the  present,  except  Rex  v.  Rebowe  and  Rex  v.  Tyme- 
mouth,  which  were  very  similar,  proceeded  to  observe — "  Even  if  by  the 
terms  of  the  letters  patent,  it  were  imperative  upon  the  grantee  to  bum  fan 
lights  within  this  particular  lighthouse,  still,  if  the  privilege  is  not  given  to 
him  by  reason  of  his  being  the  occupier  of  that  house,  it  would  not  be  ap- 
purtenant to,  but  distinct  from,  the  house  where  it  was  to  be  exercised ;  and 
the  duties  payable  to  him,  in  respect  of  the  light,  would  be  profits  arising 
from  the  exercise  of  the  privilege,  and  not  from  the  house  or  land  where  it 
happens  to  be  exercised." — Per  Holroyd,J.  Here  the  benefit  for  which  the 
tolls  are  paid  (which  is  an  incorporeal  hereditament)  is  not  one  of  the  things 
mentioned  in  the  43  Eliz.,  for  it  constitutes  a  benefit  not  received  withm 
the  parish,  but  received  by  ships  elsewhere,  or  not  received  at  ail  if  they 
pass  in  the  day-time  when  no  light  is  burning. — Per  Littledale,  J.  To 
make  tolls  rateable,  there  must  not  only  be  a  profit  produced  within  the 
parish,  but  it  must  also  arise  from  the  use  of  the  thing,  and  in  respect  of  it 
Here  die  ships  have  not  that  sort  of  use ;  they  have  merely  a  transient  view 
of  the  light  as  they  pass.  They  do  not  come  within  the  lighthouse  as  they 
do  within  a  dock :  in  that  case  they  have  the  actual  use  and  occupation  of 
the  dock.  They  not  only  do  not  come  near  the  thing  itself,  whicn  is  the 
subject  of  profit,  but  they  do  not  come  within  the  parish.  This  is  distin- 
guishable irora  all  the  other  cases  where  the  tolls  themselves  have  arisen  hi 
respect  not  only  of  what  was  produced  in  the  parish,  but  from  the  actual 
use  of  the  thing  which  was  the  subject  of  the  rate.  It  was  ordered  that  die 
rate  be  amended  by  striking  out  2,250/.,  and  inserting  4/.,  the  annual  value 
of  the  house. 

On  a  motion  to  confirm  a  tax  laid  by  die  justices  on  the  toll  of  a  corpora- 
tion, Holt,  C.  J.,  said,  That  on  a  reference  to  him  by  both  parties,  he  was  of 
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opinion  fat  fa  tell  was  not  exempted,  but  chargeable,  fangh  part  of  it  faf*l*,JW. 

wan  to  maintain  fa  mm*.  8  JTe*.  640.    It  it  dear,  however,  from  the  pert^mheref 

amdemdecsaoas,  that  tow  jnrjrro  toasted. 
t.  Chi  sWijjIia,  2  Cbey.  581 ;  1  Bott,  178.    This  ease  came  before 


the  Court  anon  a  rale  to  shew  came  why  an  order  of  naioni,  quashing  a  msamnTuZ 


farcBefoffapooroffaparishofCWiay^^  a_M 

as  to  she  assessment  mpon  JalAy  Palmer,  Esq.    The  case  speciaty  stated  »it<«ri 

,  thai  Ashley  Pakmer,  Esq.  wan  seised  nifeof  the  right  of  nangatkaaf  J3^2£l 
past  of  fa  riTwOe«,wh^  lies  between  £riO,  fa  fa  msyr    '      ~ 

en,  aad  the  town  of  Bedford,  and  oi  aU  fa  tolls  arismg  from  the  ear-  ■* 
rsntp  of  eoak  smother  goc^  upon  thai  part  of  fa  mi 

w  to  ereet  amines  aad  staunches  toe  the  better  keeping  up  of  the  wator 

carrying  oa  the  amid  narigatioa,  aad  that  tolls  were  paid  for  passing 
~  erery  shuce,  aad  in  a  diaereat  rate  fa  dhfuentahdoes:  that  one 
■  eteetod  hi  the  pariah  of  CfcrsMaeto*,  at  which  die  toll  was  84.  a 
er  load  weight:  that  Mr.  Pmhmr  did  not  reside  in  the  paradi  of 
sntaarsaMlheanyperaonierifatatfatafa 
hat  that  fa  tolls  fa  that  amice  were  reoehred  at  imr/rt  or  £«e*;  fat  net- 
far  Mr.  Afasr,  nor  any  other  of  the  former  proprietors  of  that  irrigation, 
'  to  fa  poor  rates  fa  their  slakes  or  fa  the  tolls  or  profits,  hat 


had  fa  snany  yean  been  assessed  to  the  land  tax-— The  ease  her- 
si,  the  Court  ordered  it  to  stand  orer,  that  inqairy  might  be 


aa  to  fa  eastern  of  rating  this  description  of  property  fa  other  otocea 


Inaiaarertofaeao^ririe^itwaaietaTnedonfapanorthei 

of  Jearteea  sfasmn,  being  fa  whole  nainbereiected  upon  this  narigaikai,  one 


only  wae rated  to  the  poor;  fat  fa  river  /ei^near  ifcry,  the  JV< 
river,  lawhe,  Ouu\  aad  Stower,  were  none  of  them  taxea.  On  behalf  of  fa 
ilufmiiaaf  it  was  stated,  that  the  tolls  sXMarlow,  Oxford,  Reading,  aad 
serosal  others  ea  fa  river  Tfamss,  were  all  rated  to  the  poor.  Upon  fa 
whels,  ti^Coo^waa  of  opo^or^  that  these  lolls  were  rateable;  and  there- 
fas  diseeted  the  rale  fa  ooaahing  the  order  of  sessions  to  be  niadcalnotato, 
aad  afinaed  fa  rate. 

hfar.iinaWCUariH^s3^A660{  1  Bott,  172;  and  Wh,wH 
mBexT.Pmfe,4T.R.&43\  I  Bott,  97 -9  and  also  in  Rex  v.  Staffordshire  ■■"■■, 
Canal,  8  T.  M.  840;  1  Bott,  99 ;  it  was  decided,  that  the  tolls  for  goods  car- 
ried on  canals  were  rateable  where  the  voyage  was  completed.  But  see  Rem 
v.  Nicholson,  12  East,  330;  pott,  114. 

In  Rex  v.  The  Proprietor*  of  the  Stafford  end  Woreetter  Canal  Naviga- 
tion, 8  T.  R.  340;  1  Bott,  99 ;  The  company  were  rated  in  the  chapelry  or 
hamlet  of  Lower  Mitten  **  for  their  basins,  towfag-patlis,  and  that  part  of  their 
canal  aad  locks  lying  within  Lower  Mitton,  and  for  the  tolls  and  duties  ant- 
ing therefrom?  The  basins,  towing-paths,  canal,  and  locks,  being  local 
risible  property  there,  and  the  tolls  and  duties  arising  therefrom,  classed  and 
connected  as  they  are  with  the  local  risible  property  rated,  were  considered  as 
resulting  from  that  local  and  risible  property,  and  held  liable  to  be  there  rated. 

By  17  Geo.  II.  c  37.     When  watte  lands,  which  were  formerly  fent  and 
mend,  are  drained  and  improved,  and  the  parish  to  which  they  belong  cannot  On  waste  lands, 
he  ascertained,  the  occupier  thereof,  or  of  houses  built  thereon,  tenements,  tithes  S^^SEE* 
arising  therefrom,  mines  therein,  and  saleable  underwoods  thereon  growing,  or  Ac    ' 
hereafter  to  grow,  are  to  be  rated  to  the  parish  that  lies  nearest  to  such  lands ; 
em^  if  any  dispute  shall  arise  as  to  what  parish  or  place  they  ought  to  berated 
to,  the  justices  in  quarter  sessions  shall,  after  due  notice  given  to  the  persons 
interested*  and  to  the  parishes  and  places  abutting  and  adjoining  the  said 
lands,  cause  them  to  be  assessed  as  they  shall  think  meet,  and  their  determina- 
tion and  allotment  is  to  be  final  and  conclusive. 

So  also  the  artificial  profits  of  lands  are  rateable  where  the  lands  lie ;  as 
was  determined  in  the  case  of  Atkins  v.  Davis,  Cold.  315 ;  which  was  a 
qtsrstarn  as  to  therateability  of  the  London  water-works,  and  also  where  they 
were  rateable.  The  profits  arose  from  the  sale  of  the  water,  which  was  by 
memos  of  pipes  conveyed  from  the  engine  to  distant  parts  of  the  city.  And 
it  was  hem  that  the  company  were  rateable  for  the  profits  of  the  concern, 
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floor—  (II.  Of  the  Poor  Rate.) 

and  rateable  in  the  parish  in  which  the  engine  stood.  But  see  the  following 
case ;  and  the  law  as  to  where  the  rate  is  to  be  imposed  in  such  cases,  as 
stated  at  the  beginning  of  this  division,  ante,  104. 

Rex  v.  The  Mayor,  Aldermen,  and  Citizen*  of  Bath,  14  East,  609 ;  Bott, 
104.    By  a  poor's  rate  for  the  relief  of  the  poor  of  the  parish  of  Lyncomb  and 
Widcomb,  in  the  county  of  Somerset,  the  corporation  of  Bath  were  rated  as 
occupiers  of  certain  springs  and  reservoirs,  in  the  sum  of  22/.  10#.    The  cor- 
poration appealed,  and  the  sessions  confirmed  the  rate,  subject  to  the  follow- 
ing case :  The  mayor,  &c,  of  Bath  were  incorporated  by  a  charter  of  Eliz. 
confirmed  by  another  charter  of  34  Geo.  I II.  An  act  6  Geo.  III.  c.  70, "  for 
(amongst  other  purposes)  better  supplying  the  inhabitants  of  the  said  city, 
liberties,  and  precincts  with  water,    enacts,  that  the  corporation  shall  hare 
full  power  to  cause  water  to  be  conveyed  to  the  said  city,  liberties,  and  pre- 
cincts, from  certain  springs  belonging  to  the  corporation ;  and  gives  intra 
authority  to  break  up  any*>il  of  any  public  high- way,  &c,  within  two  miles 
of  the  city,  and  the  soil  or  pavement  of  any  street  within  the  city,  in  order  to 
drain  and  collect  the  water  of  the  said  springs,  and  to  make  reservoirs  suffi- 
cient for  keeping  such  water,  and  to  erect  conduits,  water-houses,  and  en- 
gines necessary  tor  distributing  such  water  into  the  several  parts  of  the  said 
city,  &c,  and  to  lay  under  ground  aqueducts  and  pipes  most  convenient  for 
the  same  purpose.    And  the  act  vests  the  right  and  property  of  all  water- 
courses leading  from  the  said  springs  to  the  said  city,  ana  also  of  all  reser- 
voirs, conduits,  water-houses,  engines,  buildings,  aqeducts,  and  pipes  erected 
or  used  for  the  purpose  aforesaid,  in  the  mayor,  &c.,  of  Bath,     Under  the 
power  given  by  this  act,  the  corporation  made  several  reservoirs  in  the  parish 
of  Lyncomb  and  Widcomb,  where  the  springs  aforesaid  are  situated,  m  the 
neighbourhood  of  Bath,  no  part  of  the  said  city,  &c,  lying  within  the  said 
parish.    The  reservoirs  are  walled  in  and  roofed;  aqueducts  and  pipes  were 
also  laid  under  ground  for  conveying  the  water,  which  first  pass  through  a 
part  of  the  said  parish  of  Lyncomb  and  Widcomb  called Holloway,  andnom 
thence  along  a  certain  bridge  called  the  Old  Bridge,  over  the  river  Avon,  into 
and  through  the  parish  of  St.  James  and  the  parish  of  St.  Peter  and  St.  Pawl, 
which  two  parishes  are  within  the  city  of  Bath,  &c.    All  the  water  flowing 
from  the  said  springs  is  collected  into  the  said  reservoirs,  from  each  of  which 
it  is  distributed,  by  means  of  a  main  pipe  and  cock,  under  the  charge  of  aa 
officer  of  the  corporation,  who  has  no  residence  upon  the  spot,  but  goes  there 
twice  a  day  for  the  purpose  of  turning  the  cocks  and  distributing  the  water; 
and  from  these  main  pipes  it  is  distributed  by  smaller  pipes  to  the  houses  of 
various  inhabitants,  both  in  that  part  of  the  parish  of  Lyncomb  and  Wid- 
comb called  Hollowav,  and  in  the  parishes  of  St.  James  and  St.  Peter  and 
St.  Paul  aforesaid,  the  cocks  being  turned  at  stated  times  by  officers  of  the 
corporation.    All  the  said  pipes  are  originally  derived  from  and  connected 
with  the  said  springs  and  reservoirs  in  the  said  parish  of  Lyncomb  and  Wid- 
comb.   The  occupiers  of  the  several  houses  pay  a  rate  to  the  corporation  for 
the  water  with  which  they  are  respectively  supplied,  and  the  amount  of  this 
rate  is  in  the  discretion  of  the  corporation.     The  corporation  of  Bath  has 
been  all  along  in  the  occupation  of  the  said  springs  and  reservoirs,  and  of 
the  land  included  within  tne  walls  thereof,  and  they  are  the  same  sprints 
and  reservoirs  mentioned  in  the  aforesaid  rate.    The  annual  profits  arising 
to  the  said  corporation  from  the  water  thus  distributed  from  these  springi 
and  reservoirs  amount  to  6001.  in  the  whole,  of  which  SOL  are  collected  from 
the  occupiers  of  houses  in  that  part  of  the  parish  of  Lyncomb  and  Widcomb 
called  Holloway,  and  550/.  from  the  occupiers  of  houses  in  the  parishes  of  St. 
James  and  St.  Peter  and  St.  Paul,  in  Bath;  the  whole  of  this  €OOL  is  ac- 
counted for  and  paid  at  the  office  of  the  chamberlain  of  the  corporation  of 
Bath.    The  said  sum  of  22/.  10*.,  for  which  the  said  springs  ana  roservom 
are  rated,  is  upon  the  whole  sum  of  600/.  The  lands  in  wnichthe  said  springs 
and  reservoirs  are  situated  are  rated  separately  in  the  names  of  the  respec- 
tive occupiers,  exclusive  of  the  said  springs  and  reservoirs,  and  the  land  there- 
of. The  questions  saved  for  the  opinion  of  the  Court  were,  1st,  Whether  die 
corporation  are  liable  to  be  rated  at  all  in  respect  of  the  said  springs  and 
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resenroirs  to  the  poor  of  the  parish  of  Lyneomb  and  Widccmb  :  and,  if  00     Sixthly  P 
liable,  2dly,  whether  they  were  to  be  rated  to  the  parish  of  Lyneomb  and  prty,  whsrTto 
Widcomb  upon  the  whole  of  the  profits  of  the  water  which  flows  from  the        b*  rated. 

said  springs  and  reservoirs,  or  only  upon  so  much  of  those  profits  as  are — - 

collected  from  the  occupiers  of  houses  within  the  said  parish. — After  argu-  ,n  P^w>  where 
ment,  Lord  Ellenborough,  C.  J.,  said,  The  mayor,  &c,  of  Bath  must  be  prope 
rated  under  the  stat.  43  Eliz.  if  at  all,  for  the  description  of  property  within 
mentioned,  either  in  the  character  of  inhabitants  of  the  parish  of  Lyneomb 
and  Widcomb,  or  as  the  occupiers  of  some  of  the  different  kinds  of  property 
particularly  specified  in  the  act  as  the  subjects  of  the  rate.  Under  various 
and  late  decisions,  and  particularly  that  of  The  King  v.  Nicholson  (12  East, 
230,  mif,  1 14),  in  which  the  several  cases  on  the  subject  are  referred  to,  and 
whicn  have  been  again  cited  on  the  nresent  argument,  it  has  been  esta- 
blished as  the  sound  construction  of  the  43  Eliz.  that  the  word  inhabitants 
in  that  art,  is  only  satisfied  by  a  residence  within  the  parish.  And  as  there 
is  no  doubt  that  the  corporation  of  Bath  are  not  residents,  they  cannot  be 
charged  to  nomine  as  inhabitants  in  this  case ;  and,  therefore,  if  rateable  at 
all,  must  be  rated  as  the  occupier*  of  some  of  the  several  descriptions  of 
property  enumerated  in  the  act  That  they  are  occupiers  of  the  reservoir* 
which  they  are  empowered  to  make,  and  in  which  the  water  which  they  are 
also  authorised  to  collect  is  kept,  and  that  such  reservoirs  and  the  water  kept 
therein  are  comprehended  within  the  legal  description  of  land  (one  of  tie 
descriptions  of  rateable  property  mentioned  in  the  stat  43  Eliz.),  will  not 
admit  of  a  doubt  This  disposes  of  the  first  question  submitted  to  our 
opinion.  As  to  the  second  question,  whether  the  corporation  is  liable  to  be 
rated  in  this  parish  for  the  whole  of  the  profits  of  the  water  which  flows 
from  the  springs  and  reservoirs,  or  only  for  the  profits  collected  in  this  par- 
ticular parish ;  it  should  seem  to  follow  as  a  consequence  from  what  has 
been  said  already,  that  if  the  corporation  of  Bath  be  occupiers  of  any  local 
visible  property  producing  profit  m  any  other  parish,  and  /ailing  by  reason- 
able construction  within  the  same  description  of  property  as  the  reservoirs 
already  mentioned,  they  should  be  liable  in  like  manner  to  be  rated  for.  it 
pro  tsmto  in  such  other  parish.  As  so  large  a  portion  of  the  apparatus,  by 
the  aid  of  which  the  water  is  conveyed  along  the  two  several  parishes  in 
Bath,  and  the  soil  itself  within  these  parishes  on  which  these  pipes  rest,  and 
on  which  soil  the  corporation  are  certainly,  under  the  powers  of  this  special 
act,  authorised  to  lav  them,  must  be  considered  as  mainly  conducive  to  the 
acquiring  the  water  rent  which  in  so  large  a  proportion  (namely,  11  to  1,  or 
560/.  out  of  tfOO/.)  is  received  for  the  use  of  it  in  the  two  Bath  parishes,  it  is 
impossible  to  say  that  the  corporation  ought  to  he  rated  as  they  are,  that  is, 
for  the  whole  of  such  protits  in  the  parish  of  Lyneomb  and  Widcomb  alone. 
A  great  deal  of  stress  has  been  laid  in  the  argument  of  this  case  on  the  part 
of  the  respondents,  on  the  supposed  authority  of  the  case  of  Atkins  and  others 
v.  Daris  and  others,  reported  in  Cafd.  313;  but  as  the  judges  of  the  Court 
of  K.  B.  were  equally  divided,  no  decision  which  can  he  relied  on  as  autho- 
rity was  come  to  in  this  Court.  And  although  it  may  he  collected  from 
Lord  Isntghborough'z  judgment  in  the  Exchequer  Chamber,  that  he  thought 
that  "  the  proper  place  where  the  value  of  the  whole  is  to  l>e  taken  is  the 
fountain  head  irom  which  the  whole  is  to  he  distributed,"  thereby  intimating 
two  tilings, — 1st,  that  the  whole  profit  should  he  assessed  at  one  place ;  and 
2dly,  that  such  one  place  should  be  the  fountain  head;  yet  he  adds,  "  how- 
ever it  is  not  very  material  to  consider  that,  for  upon  the  present  action  it  is 
certainly  sufficient  to  warrant  the  levying  the  distress  that  here  was  a  foun- 
dation to  make  a  rate  and  s(tme  property  rateable."  And  indeed  upon  that 
ground,  viz.  of  the  form  of  the  action  which  assumed  the  distress  to  be 
illegal  in  U*ton  and  upon  the  difference  which  is  to  he  found  in  the  language 
of  the  statutes  27  &  43  Eliz.  did  the  united  judgment  of  the  Court  of 
Exchequer  Chamber  proceed,  and  not  upon  the  supposed  ratcability  of  the 
whole  profits  at  the  fountain  head.  In  order  to  decide  the  questions  reserved 
for  our  determination  upon  this  case,  it  is  by  no  means  necessary  or  proper 
for  us  to  pronounce  in  what  parishes  besides  that  of  Lyneomb  and  Widcomb, 
and  in  what  proportions  the  corporation  shall  be  in  future  charged.     Indeed 
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we  have  no  adequate  materials  before  us  for  such  a  decision.  It  is  enough 
upon  the  present  occasion  to  state,  that  the  rate  in  question  by  which  the 
corporation  has  been  charged  for  the  whole  of  their  profits  in  that  one  parish, 
is  on  that  account  bad,  and  must  be  quashed. 

Bex  v.  Sculcoates,  12  East,  40\  Bott,  Cont.  72;  1  NoL  P.  L~  80, 
189,  213.  The  parish  officers  of  Sculcoates,  in  the  rate  made  for 
the  relief  of  the  poor,  charged  the  commissioners  of  the  Beverley  and  Barm- 
ston  drainage  in  a  certain  sum  in  respect  of  certain  lands  and  buildings  in 
that  parish,  purchased  by  them  and  converted  into  a  drain,  under  the  act  of 
parliament  after-mentioned,  which  land  was  cut  for  the  purpose  of  the 
drainage,  and  is  now  covered  with  water,  containing  six  acres.  Against  this 
the  commissioners  appealed  and  the  sessions  quashed  the  rate.  The  special 
case  stated  that  by  the  act  (38  Geo.  III.  c.  63)  commissioners  were  appointed 
for  draining  low  grounds  in  certain  parishes  therein  named.  That  for  this 
purpose  they  purchased  the  lands  and  buildings  now  rated,  which  lands  and 
buildings  were  converted  into  part  of  a  dram  extending  from  Beverley  to 
Sculcoatesy  10  miles ;  but  no  part  of  the  lands  thereto  adjoining  are  benefitted 
thereby :  previous  to  the  purchase  these  lands  and  buildings  had  been  rated, 
but  since  the  making  of  the  drain  they  had  not  And  further,  that  the  pro- 
prietors of  the  said  low  grounds  had  been  benefitted  by  this  drainage.  That 
the  commissioners  were  not  rateable,  as  having  a  mere  naked  trust  and  no 
beneficial  interest,  was  contended  on  the  authority  of  the  Salter's  Load  SUttce 
Navigation  case,  4  T.  R.  730.  On  the  other  side  were  urged  s.  38,  of  the 
above  act,  conveying  the  estates  to  the  commissioners  and  their  heirs,  who 
were  therefore  in  the  actual  occupation  of  the  property ;  also,  s.  39,  winch 
says  that  they  and  their  heirs  shall  be  deemed  in  law  in  actual  possession  to 
all  intents  and  purposes  whatsoever ;  and  s.  98,  by  which  they  are  empow- 
ered to  bring  actions  of  trespass.  Lord  EUenhorough,  C.  J.,  said  he  could 
not  find  by  the  act  that  the  commissioners  were  in  the  receipt  of  any  fund 
for  their  own  benefit,  or  were  trustees  of  any  divisible  fund  in  their  hands  in 
this  parish,  for  the  benefit  of  others ;  and  certainly  not  so  for  their  own  bene- 
fit. That  the  only  persons  benefitted  were  the  owners  of  lands  benefitted  by 
the  drainage  in  other  parishes,  and  in  those  liable  to  be  rated  for  the 
improved  value  of  their  premises.  Bauley,  J.,  asked,  if  there  was  any  bene- 
ficial interest  derived  in  this  parish  from  these  works.  The  cases  Bex  v. 
Gardner y  Hex  v.  Aberavon,  and  Rex  v.  The  Dock  Company  of  Hull,  were 
then  cited. — Lord  Ellenborough,  C.  J.  In  all  these  cases  the  property  rated 
yielded  pecuniary  benefit,  or  that  which  was  capable  of  being  estimated  and 
converted  into  pecuniary  benefit,  within  the  parish,  to  the  parties  interested, 
but  here  the  benefit  results  to  the  lands  drained  which  lie  in  other  parishes, 
and  the  property  would  be  liable  to  a  double  rate  if  it  were  also  rateable  in 
the  hands  of  the  commissioners.  Here  is  no  benefit  received  by  these  com- 
missioners for  themselves  or  others  within  this  parish,  which  is  capable  of 
being  rated.  The  benefit  is  all  divided  in  other  parishes.  The  dock  com- 
pany of  Hull  were  in  the  receipt  of  tolls  for  the  benefit  of  the  shareholders 
in  respect  of  the  use  of  the  docks  within  the  parish  in  which  they  were 
rated  :  but  the  commissioners  are  the  mere  instruments  of  benefit  to  land- 
owners elsewhere.  I  know  of  no  instance  where  a  canal  company  has  been 
held  rateable  for  the  mere  space  occupied  by  the  canal  (a)  in  a  particular 
parish,  if  no  tolls  were  received  or  become  due  there ;  and  I  cannot  distin- 
guish between  land  converted  into  a  drainage  and  a  canal.  And  finally  he 
delivered  the  opinion  of  the  Court,  that  the  commissioners  having  no  benefi- 
cial occupation  of  the  property  in  this  parish,  either  for  themselves  or  others, 
were  not  liable  to  be  rated.    Order  of  sessions  confirmed. 

In  Rexy.  White  and  others,  4  T.  R.  771 ;  1  Bott,  89 ;  1  Nol.  P.  JL  84, 
165.  It  appeared  that  5.  White  was  rated  in  the  parish  of  P.  for  his  per- 
sonal property,  which  consisted  of  certain  ships  employed  in  carrying  on  the 
Newfoundland  trade  from  the  port  of  P.  in  the  parish  of  P.  The  Court  held 
that  the  ships  were  rateable  in  the  parish  of  P.,  which  was  their  home. 


(a)  Sed  vide  Rex  v.  The  Trent  and  Mersey  Canal  Company,  post,  126. 
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Rex  t.  Xininssf,  8  East,  466  $  \Nol.P.  L.  318,  219.  W.  JJ.  mM  «lsfale  A* 
inint  a  rate  wherein  certain  Abi  of  his  were  rated.  The  iMMflaiH  did  »**»  «Lm  at 
ectlrveini^ssf^.atthetimerf^^  fct^rf. 

oQvnli]ig^ho«emXr.aad  watntedfbrtheMnie:  but  bo  one  slept  therein. 
The  ships  in  question  wore  registered  in  X.  and  in  the  register  stated  to 
bckstf  10  that  port    The  Govt  Mid  that  the  session*  hod  found  that  the 


minuw  w  Hmjmf      aw  v/vw»*  hh   him  wwt  hi  umiuup  mm  WHIM,  was  1BD    Mm WMfllnff 

appoflnnt  was  not  en  inhehihuit  of  theperiAof  Z.:  btUlu^not  foondthet  STsiiSfc 
lie  dupe  lassd  wem  locally  within  the  pariah,  but  only  vrithin  the  e»r<,  which  wssshttwowati 


thenar*, 
not  he  eoHttlenelte  with  the  parish;  end  that  it  was  only  on  one  or 
othwof  ^eaegionndeonwhich^iateooiiMbeaoppoite^  LordA^msee, 
C.  J.,  however,  seesntd  to  think  that  the  appellant  wee  not  rateable  under 
vmesciiettwjstances;  for  that  a  person  might  be  deemed  an  inhabitant  lor 
some  pniposes,  end  not  to  all.  And  he  observed  that  the  48  Eli*  did  net 
drmet  Ant  personal  property  should  be  rated  00  wowing,  bat  the  persona 
thitmekwa,  saweWtenrt,  according  te  their  ability,  which  can  only  be  known 
ia  inspect  of  personal  property  ,  which  Is  of  a  fluctuating  nature,  by  stating 
Die  acconnt  of  debtor  and  creditor,  end  taking  the  surplus  only  aa  the 
criterion  of  the*  ability. 

JfesiT.  CalUstm  and  Taylor,  8  EasL  455;  1  Nol.  P.  L.  167, 210.  Upon 
n  case  reserved  at  sessions,  it  appeared  that  the  defendants  did  not  reside  at 
HntL,  though  they  had  a  coiinth^honse  there.  It  was  stated,  that  the 
deianasjnti  were  owners  of  the  ships,  end  that  the  ships  were  locsJly 'within 
ihemaneh  at  Die  time  of  the  rate,  and  were  registered  there ;  itwweon- 
tenMDn*wJswae  the  home  of  the  ships,  and  Diet  vie  personal  present* 
of  the  owners  was  not  necessary.  The  Court  had  great  doubto  upon  the 
stasarnent  of  the  case,  as  well  on  the  question  of  inhabitancy,  which  they 
seerned  to  tJunhnegatifed  by  Die  case,  as  also  upon  the  delect  of  the  ease 
in  not  •bowing  that  the  owners  derired  any  beneft  from  the  ships  within  the 
perish  of  lIsA  Hey  seemed  to  be  of  opinion  that  the  mere  stct  of  being 
agisteied  at  IhM  could  not  make  them  rateable  there;  resseli  being  some- 
tiroes  rated  in  places  not  their  ptoperhome:  and  that  it  was  not  considered 
of  any  weight  in  Rsm  1.  LimrpooL  They  observed  also,  that  the  ease  did 
not  state  that  the  ships  in  question  terminated  their  voyage  at  Hull,  or 
nasi  vie  owners  received  any  profit  there :  without  shewing  which  they 
might,  on  the  same  ground,  be  rated  at  every  place  where  they  touched,  in 
the  course  of  their  voyage. 

And  in  Rex  y.  Howard,  8  East,  455  (n),  the  same  question  again  came 
on,  and  it  seemed  that  it  was  necessary  to  state  that  the  ship  was  locally 
within  ike  parish  at  the  time  of  the  rate. 

And  in  a  more  recent  case  (Rex  y.  Shepherd  and  others,  \  B.  fr  A.  109),  it 
has  been  expressly  decided,  that  ships  are  liable  to  be  rated  in  the  parish, 
where  they  are  locally  and  visibly  domiciled,  although  out  of  it  at  the  time 
of  making  the  rate ;  but  not  where  they  have  never  been  within  the  parish. 

These  cases  were  observed  upon  in  tne  following  case  of  Rex  v.  Jones  and  Picket  bo*u. 
others,  8  East,  451 ;  1  Nol.  P.  L.  166,  217.  This  was  an  appeal  against  a 
poor-rate  made  for  the  parish  of  Holyhead,  by  which  Jones  was  rated  "  for  his 
packet"  at  a  sum  therein  named.  Jones  resided  at  Holyhead,  the  packet- 
boat  with  its  furniture  was  provided  by  Jones  at  his  own  expence,  and  he 
was  commander  of  it ;  the  government  exercised  no  control  over  the  boat, 
excepting  that  it  should  be  fit  for  the  carriage  of  the  mails.  The  boat  was 
registered  at  Beaumaris,  but  was  always  considered  by  the  seamen  as  belong- 
ing to  Holyhead.  Jones  had  from  government  a  commission  as  commander 
of  the  packet.  By  the  permission  of  government  the  packet  conveyed  pas- 
sengers and  luggage,  which  was  the  source  of  profit  to  the  commander.  The 
commander  was  subject  to  certain  regulations  made  by  government  relating 
to  the  times  of  sailing,  &c.  The  sessions  confirmed  the  rate.  In  the  course 
of  the  argument,  Lawrence,  J.,  observed,  that  the  cases  of  Rex  v.  Liverpool, 
and  Rex  v.  Collison,  were  defectively  stated,  and  did  not  raise  the  general 
question.  The  stat.  43  Eliz.  c.  2,  imposes  the  mte  upon  inhabitants  and  occu- 
piers, and  the  Court  only  decided  there  that  a  person  not  inhabiting  within  a 
parish  was  not  rateable  there,  merely  because  he  had  a  ship  registered  at  the 
port,  and  lying  there  at  the  time:  and  so  was  to  be  understood  what  was 


114 

Sixthly,  Pro- 
perty, where  to 
be  rated, 

la  parish  where 
property  is* 


The  lessee  and 
occupier  of  an 
ancient  and  ex- 
clusive ferry,  not 
being  an  inha- 
bitant resiant 
within  the  town- 
ship in  which  one 
of  the  termini  of 
the  ferry  is  situ- 
ated, is  not  liable 
to  be  rated  there 
for  any  share  of 
the  tolls  of  such 
ferry;  for  sup- 
posing: a  ferry  to 
be  real  property, 
it  is  not  such  real 
property  as  is 
mentioned  in  the 
stat  43  Kliz.  c  3, 
the  occupancy  of 
which  subjects 
the  party  to  the 
relief  of  the  poor 
of  the  place. 
And  all  the  cases 
where  parties 
have  been  held 
rateable  in  respect 
of  the  occupancy 
or  receipt  of  tolls 
(apart  from  the 
question  of  in- 
habitancy) have 
been  where  they 
at  the  same  time 
occupied  real 
risible  property 
connected  with 
such  tolls  in  the 
place  where  they 
were  rated. 
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said  by  Le  Blanc,  J.,  upon  the  rateabQity  of  the  proprietor*  of  a  mail  coach 
for  its  profits.  And  the  Court  also  stated  that  they  could  not  consider  these 
packets  as  being  pro  tempore  the  property  of  the  crown,  notwithstanding  that 
the  masters  were  subject  to  some  degree  of  discipline  and  control  while  in 
die  service. — Per  Lord  Ellenborough,  C.  J.  This  case  cannot  be  distin- 
guished from  that  of  The  King  v.  White,  and  under  that  authrity  these 
packet-boats  must  be  held  to  be  rateable.  It  is  objected  that  they  are  not 
permanently  local  property  in  the  parish  of  H.,  and  that  no  profit  is  made  of 
them  there.  But  tne  inchoate  act,  which  is  to  earn  the  profit,  begins  there, 
and  therefore  there  is  a  part  performance  within  the  parish,  of  that  which  is 
to  make  the  profit  by  the  use  of  the  property  in  question.  The  boats  are  hud 
up  there ;  are  repaired  there;  the  owner  dwells  there ;  they  yield  profit  there, 
for  the  passage-money  from  Dublin  is  actually  earned  there ;  and  that  of 
the  voyage  from  H.toD.is  at  least  begun  to  be  earned  at  H.%  that  it  yields 
some  profit  there  cannot  be  doubted ;  and  the  owner  resides  fat  the  same 
parish.  This  brings  it  completely  within  the  Poole  case. — Lawrenet,  J.t 
observed,  that  it  was  not  necessary  for  the  purpose  of  making  property  rate- 
able in  any  parish  that  it  must  be  permanent  there,  and  produce  profit  there. 
The  other  judges  agreed,  and  the  rate  was  confirmed. 

Rex  r.  John  Nicholson,  12  East,  330;  1  Nol.  P.  L.  85,  88,  117,  213. 
John  Nicholson  appealed  against  a  rate  made  for  the  relief  of  the  poor  of  the 
township  of  Monkwearmouth-shore,  in  the  county  of  Durham,  whereby,  at 
lessee  or  an  ancient  ferry,  from  and  between  Sunderland  near  the  sea,  in 
that  county,  and  Monkwearmouth-shore,  he  was  rated  for  the  tolls  of  At 
same.  The  sessions  confirmed  the  rate,  subject,  Ace.  Case :  The  appellant 
Nicholson  is  an  inhabitant  of  and  lives  in  Sunderland,  which  town  hes  dose 
to  the  sea,  at  the  mouth  of  the  river  Wear,  which  divides  the  parish  of  Sun- 
derland from  the  township  of  Mmikwearmouth-shore,<m  the  north  side  of  the 
river,  maintaining  each  their  own  poor.  There  is  an  ancient  ferry  for  hones, 
goods,  and  passengers,  which  crosses  the  river  from  Sunderland  to  Meuk- 
wearmouth-shore,  and  from  Monkwearmouth-shore  to  Sunderland.  Tail 
ferry,  until  1795,  belonging  to  the  bishop  of  Durham,  was  then  purchased  by, 
and  now  belongs  to,  the  commissioners  of  Wearmouth  bridge ;  and  the  ferry 
and  the  tolls  thereof  are  at  present  let  on  lease  to  the  appellant  at  a  yearly 
rent  Two  large  boats  ply  all  the  day  to  and  from  Sunderland  and  Monk- 
wearmouth  shore,  and  the  fare  or  toll  paid  for  a  person  passing  in  the  ferry  if 
a  halfpenny  each  way ;  and  of  late  years  for  convenience  it  has  been  accus- 
tomed to  collect  the  money  of  the  passengers  as  they  enter  the  boat  on  either 
side  of  the  river,  instead  of  when  they  go  out,  as  done  formerly ;  and  one  boat 
puts  off  from  one  side  of  the  water  when  they  see  the  other  boat  put  off  from 
the  opposite  side.  There  is  a  small  boat  also  goes  to  and  from  Sunderland 
and  Monkwearmouth-shore  during  the  night ;  and  the  inhabitants  of  Monk- 
wearmouth-shore, who  are  customed  as  anermentioned,  pay  the  same  toD  or 
fare  of  a  halfpenny  as  persons  not  customed  do,  if  they  go  over  in  this  night- 
boat.  The  respective  boats,  when  not  used,  have  always  been  looked  op  on 
the  Sunderland  side  of  the  water,  close  to  the  place  where  the  passengers  get 
in  on  that  side.  Previous  to  1710,  upon  a  dispute  between  Anthony  Bttruk, 
Esq.,  the  then  lessee  under  the  bishop,  and  Sir  Wm.  Williamson,  Bart,  re- 

ring  the  ferry  landings  on  his  estate  in  the  township  ofMonkwont  mouth- 
,  and  the  ferry  dues  to  be  paid  by  his  tenants  in  Monkwearmouth  shore 
for  passing  the  ferry,  it  was  referred  to  arbitration :  and  by  award  two  placet 
were  set  out  by  the  arbitrators  for  the  ferry  landings  in  Monkwemrmouth- 
shore ;  and  the  one  of  them  (called  the  High  Landing)  is  the  place  where 
the  ferry  now  lands,  and  has  for  a  great  many  years  past  And  the  ferry 
dues  to  be  paid  by  his  lessees  and  tenants  in  Monkwearmouth-shore  were 
also  fixed  by  the  arbitrators ;  namely,  a  cottage  2s.  6d.  and  a  dwelling-house 
5s.  for  one  year's  passage  of  the  lessees'  tenants  or  inhabitants  of  each  cottage 
or  house ;  and  the  ferry  was  to  land  thenceforth  in  no  other  place  in  Monk- 
trearmouth-shore,  but  tne  two  places  set  out  by  the  arbitrators.  The  ferry- 
dues  so  settled  have  been  paid  ever  since  to  the  occupier  of  the  ferry  for  the 
time,  and  are  reserved  ana  confirmed  to  the  same  lessees,  tenants,  and  inha- 
bitants, in  the  act  passed  for  the  erection  of  Wearmouth  bridge  in  1793,  and 


The  place  where  the  ferry  lands  in  MankvmnmmlA-tAure 
ttle  or  no  value  of  itself,  in  case  it  was  not  used  in  the  ferry-landing. 
i  cue  it  was  admitted  that  the  appellant  was  properly  rated  in  the 
lip  of  Mun&tmrmouth-sh.ire  as  to  quantum,  in  ease  lie  is  rateable 
it  all  for  My  part  of  the  lath  arfftt  arising  or  retched  frmn  01  ill 
t  of  the  ferry-boats.      The  sessions  coulinned  the  rate. — The  vase 

5  been  argued  ;— Lord  EUenbvrauiih,  C.  J.,  (first  stating  tliat  the  case 
lion*  y.  Janet  was  governed  by  this,)  said — The  nite  is  here  iiiijiuscil 
:  UdU  merely  of  die  ferry  :  and  the  question  is,  whether  the  pmprieliir 
i  fern,  who  is  not  an  inhabitant  of  die  township  iu  which  he  is  rated. 
We  to  he  rated  for  such  tolls  roeeived  by  him  there  ?  And  this  being 
stion  upon  the  construction  of  the  slat  4:)  Kite.,  c.  3,  it  is  material  t» 

0  the  words  of  it.  By  that  statute  die  parish  officers,  by  consent  of 
slices  of  peace,  are  directed  tu  raise  a  competent  sum  for  the  relief  of 
jr  by  taxation  of  "  every  inhabitant,  parson,  clear,  and  other,  and  of 
vatpier  of  lands,  bouses,  tithes  impropriate,  proprialions  of  tithes,  conl- 

,  or  saleable  underwoods  in  the  said  parish.       Now  toll'  do  not  come  j 

any  one  speritication  of  occupancy  described  by  the  statute :  tliey 
t  laid;  nor  Ionises,  .See.  If,  therefore,  the  owner  tic  taxable  for  them 
it  must  be  oh  an  inhabitant  of  the  parish  out  of  which  they  arise :  but 

1  do  case  in  which  the  word  inhabitant  in  tliat  statute  has  been  held 
in  any  other  than  a  resident  widiiu  the  parish.  Iu  the  eases  which 
ecurred  of  rating  in  respect  of  personal  property,  such  as  Rex  v.  Liter- 
ad  Rex  t.  Colli**,  cited  in  Rex  v.  Janet, »  Kant,  451. 455  (n),  457  (n), 
ice  was  considered  necessary  to  constitute  inhabitancy.  But  we  arc 
ded  of  cases  where  tailt  arising  from  navigable  canals,  to  which  the 
f  a  ferry  are  assimilated,  hare  been  held  rateable,  without  any  reference 

question  of  inhabitancy  I  and  the  Wickham.  ease  is  much  relied  on, 
i  a  corporation  was  held  rateable  for  market-tolls;  but  they  were 
tdt  of  the  soil  where  the  market  was  held,  iu  respect  of  which 
■ere  rated  for  the  tolls.  In  the  case  of  Rtxv.CardinytuH,  the  rate 
peciGcally  upon  the  sluices,  on  that  which  was  local  and  visible  pro- 

and  producing  profit  within  the  parish ;  and  all  the  cases  where 
iaie  been  held  to  be  rateable,  when  they  ore  examined,  will  lie 

tu  have  proceeded  on  that  ground.     But  there  is  no  ease  where  tolls 

icd  altogether  from  local  real  property  have  been  held  to  be  rateable, 

When,  therefore,  we  are  called  upon  to  decide  such  a  question  for  the 

mf.  lam  alwm-s  Hiumwd  in  irntodiR  fountain-bead,  which  is  the  act  of 
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In  parish  where 
property  U. 


Inhabitant. 


Partners  not  rate- 
able for  their 
stock,  if  they  do 
not  reside  in  the 
same  parish  with 
the  stock. 
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wearmouth-shore :  and  that  brings  it  to  the  simple  question,  Whether  a  per- 
son residing  out  of  the  township,  he  rateable  there  for  the  tolls  of  a  ferry, 
which  tolls  arise  and  become  due  to  him  for  carrying  passengers  and  catue 
from  the  one  shore  to  the  other,  one  of  which  lies  in  the  township  ?  The 
case  of  the  owner  of  the  packet-boats,  Rex  v.  Janet,  8  East,  451 ,  comes  very 
near  to  that  of  a  person  who  has  an  exclusive  right  of  carrying  passengers 
and  goods  in  a  ferry-boat ;  but  the  packet  owner  was  only  held  to  be  rateable 
for  his  profits  in  the  parish  where  he  resided,  and  where  the  boats  were  kept, 
and  produced  the  profit  to  him ;  and  he  was  considered  not  to  be  rateable  in 
any  other  place  to  which  the  boats  sailed  where  he  was  not  resident. — Bayley, 
J.  This  person  is  neither  an  inhabitant  of  the  township  within  the  meaning 
of  the  statute,  nor  an  occupier  of  any  of  the  species  of  property  mentioned  in 
it.  In  a  statute  which  mentions  inhabitant  as  well  as  occupier^  inhabitant 
must  mean  resident,  otherwise  it  would  for  this  purpose  mean  the  same  as 
occupier.  In  all  the  cases  of  tolls,  it  will  be  found  that  the  persons  rated 
were  the  occupiers  of  land*  within  the  place,  in  respect  of  which  the  tolls  in 
the  whole  or  in  part  were  payable.  In  Rex  v.  Cardington  the  sluice  vis 
real  property.  Canals  are  real  property :  they  are  land  applied  to  a  particu- 
lar purpose,  and  the  tolls  are  the  profits  arising  from  that  use  of  the  land,  and 
are  given  to  the  proprietors  as  a  compensation  for  the  use  of  it  in  that  man- 
ner. Here  the  appellant  was  not  an  inhabitant  of  Monkwearmoutk-sAore, 
and  he  was  not  an  occupier  there  of  any  real  property,  for  which  he  was 
rateable.    Order  of  sessions  quashed. 

Rex  v.  North  Curry,  4  B.  $•  C.  953  \  7  D.  f  R.  424.  Several  partners 
of  a  firm  carried  on  a  branch  of  their  business  in  the  parish  of  A.  by  means 
of  a  foreman  and  other  servants,  who  resided  in  the  parish  in  a  house,  part 
of  the  premises  where  the  business  was  carried  on,  but  no  one  of  the  part- 
ners resided  in  that  parish.  Held  that  they  were  not  rateable  to  the  relief 
of  the  poor  in  that  parish,  in  respect  of  their  stock  in  trade  there. 

In  a  note  to  the  above  case  is  the  following : — The  King  v.  Fryer  and 
others,  4  B.  $•  C.  961 ;  7  D.  <$  R.  426.  Upon  an  appeal  by  William  Fryer, 
J.  Gosse,  and  Robert  Pack,  against  a  rate  made  on  the  8th  of  May,  1&4, 
for  the  relief  of  the  poor  of  the  parish  of  St.  James,  in  the  town  and  county 
of  Poole,  whereby  they  were  assessed  for  certain  ships  mentioned  in  the 
rate,  for  exports  and  imports  (yearly  value,  3500/.)  10/.  10s.,  cooper's  stock 
(yearly  average  50/.)  3*.,  the  sessions  for  the  town  and  county  of  PotU 
confirmed  the  rate,  subject  to  the  opinion  of  this  Court,  on  a  case  which 
stated  that  Fryer,  Gosse,  and  Pack  were  in  partnership  together  as  mer- 
chants, and  were  interested  in  equal  thirds  in  the  partnership  stock  and 
effects,  and  the  vessels  belonging  thereto.  The  partnership  business  was 
carried  on  at  Poole  and  Newfoundland.  At  Poole  they  had  a  counting- 
house  and  storehouses,  and  a  clerk  used  the  counting-house  and  kept  the 
key,  but  did  not  sleep  there.  Mr.  Fryer  also  carried  on  the  business  of  • 
banker,  with  third  persons,  in  the  parish  of  Wimbarne  Minster,  six  miles 
from  Poole,  and  his  dwelling-house  was  at  Wimborne.  The  banking  part- 
nership had  also  a  counting-house  and  some  other  rooms,  and  a  stable  in 
Poole,  and  a  clerk  of  the  banking  partnership  lived  on  those  premises. 
The  furniture  in  the  rooms  belonged  to  him,  but  the  furniture  in  the 
counting-house  belonged  to  the  banking  firm.  None  of  the  partners  in  the 
banking  firm  resided  in  Poole.  Pack,  one  of  the  partners  in  the  other 
firm,  resided  at  Newfoundland.  The  rate  was  made  upon  the  whole 
partnership  interest  in  the  exports  and  imports,  in  the  cooper's  stock,  and 
in  each  of  the  said  ships,  and  not  upon  the  undivided  third  part  or  share 
of  Gosse  only.  This  case  being  called  on  for  argument  in  Michaelmas  term — 
Scarlett,  who  was  to  have  argued  in  support  of  the  order  of  sessions, 
said — That  the  rate  being  upon  the  partners  in  respect  of  personal  property, 
they  were  rateable  only  as  inhabitants,  and,  according  to  the  authorities, 
it  was  impossible  to  contend  that  two  of  them  were  inhabitants,  inasmuch 
as  they  were  not  resiant  within  the  parish.  He  said  he  would  not  therefore 
argue  the  case,  and  the  rate  was  sent  back  to  be  amended,  by  striking  out 
the  names  of  the  appellants. 

Rex  v.  Gosse,  7  ti.  $-  C.  60.     Where  only  one  of  several  partners  was 
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;  It  dear  that  the  ate  must  be  amended.    By  the  statute  43  EHs.  a  2, 
habitants  an  to  be  rated  aecoidinjr,  to  their  ability.    If  this  rate  were  to 
and,  Gass*  would  be  rated  according  to  the  ability  of  himself  and  other*.  u  «,«*»« 
fie  amid  that  there  will  be  difficulty  in  ascertaining  the  share  to  which  any  nrisaCuw 


y  be  entitled:  but  where  that  is  the  case,  the  rate  limy  easily  be  22525*17 


in  respect  of  the  whole,  and  the  party  mar  come  ana  discharge  SSSto  far  kb 
ainwlf  by  proving  me  extent  of  his  interest    Rule  absolnte  for  amending  ■faaroomlr- 
ente. 

Williwmm,  Bxocmtrix,  *<?.  v.  Jones  and  Hughes,  12  Bast,  346;  Betty  CmL  2*ov*£°'*l 
I;  1  NoL  P.L.  194.    This  case  arose  out  of  an  action  of  trespass,  the  TSkiS^SJk. 
not  moeeedincs  of  which  it  is  unnecessaiT  to  state.    The  case  stated  hi  taktakter  u» 


unnecessary  to  state.    Hie  case  stated  hi  Mtatoctt 

thai  Hugh  Williams  was  the  proprietor  of /WM4w?Owy  ferry ,  and  EftS^? 

r  the  tolls  thereof;  the  same  being  an  ancient  ferry  for  the  conveyance  of  hit  ■mattu* 

none,  cattle,  and  carriages,  in  boats,  across  an  arm  of  the  sea,  called  the  gSSjjJL^ 

nits  of  Jfasat,or  die  rirer  lf«Mtt,  niom  the  coun^  of  Ca«ra«rwm  to  the  SfsstksiarlS 

gnntr  of  Amgimey,und  wict  veni  :  and  the  tinges  highway  from  L§uim  to  vksntttrwife 

fityW,  leads  to  and  from  the  saM  arm  rf^  wsSfowSofSs 

my.  Bw  nmnr  years  past  there  have  been  and  now  are  five  landing-places  in  utm^totruu 


etor of  the  ferry;  and  for  divers  years  there  hath  been  and  now  ^tmmstlnSs* 
axed  m  die  ground  at  one  of  the  landing  pieces,  to  which  post  maw*  tas  sol 
loatshave  been  and  are  usually  moored  when  lying  on  theiiaswsqr  pSlfetu>siaad 


he  propsietor  of 
i  a  poetized  i 

he  fenr-boats  have  been  and  are  usually  moored  -  ___ . ,_ ^ ^ ,  -_-  ___-,. 

ide.    The  said  arm  of  the  sea  is  navigable  for  aD  the  fan^s  subjects:  and  Iggp-g* 
ley  bane  always  of  right  landed  at  the  several  knding-plaM  at  their  plea-  awaMaawmyi 
are :  and  the  proatictor  of  the  ferry  never  had  nor  hath  the  sole  or  exclo-  KfJSwKta 
ive  use  of  the  said  landing-places,  or  either  of  them;  but  has  the  aofe  and  Sovmr^in 
selnahre  right  and  privilege  of  conveying  by  his  boats,  persons,  cattle,  and  or  esSjv^^ 
miagea,  fa  hire,  from  a  part  of  the  said  king's  highway  lying  in  the  parish  I)  «■»■"««. 
t  Bangor,  in  the  county  of  Caernarvon,  to  another  pert  of  the  said  sing's 
ighway,  lying  in  the  parish  of  Llandyrilio  in  Anglesey,  and  vice  versa. 
taring  ail  the  time  aforesaid  the  ferry-boats  have  been  worked  and  navi- 
atedby  the  proprietor's  servants,  hired  and  paid  by  the  day ;  and  the  tolls 
nd  hire  due  and  payable  for  such  conveyance  from  the  county  of  Caernar- 
m  to  the  county  of  Anglesey,  have  been  in  fact  paid  to  his  servants  for  the 
se  of  the  proprietor  of  the  rerry,  sometimes  upon  the  said  arm  of  the  sea,  a 
ttle  before  the  arrival  of  the  boats  at  the  landing-places,  and  sometimes  in 
be  boats  at  the  landing-places,  and  at  other  times  upon  the  landing-places 
a  the  parish  of  Llandyrilio,  after  the  person  paying  the  same  have  landed ; 
nd  the  proprietor's  servants  have  from  time  to  time  paid  over  the  tolls  and 
ire  so  received  by  them  to  his  agent,  residing  in  Llandyrilio.    This  agent 
as  never  been  rated,  nor  ever  paid  any  poor-rates ;  and  has  from  time  to 
ime,  monthly,  paid  over  such  tolls  and  hire  to  another  agent  of  Hugh  Wil- 
imms,  at  Beaumaris,  in  Anglesey,  out  of  the  parish  of  Llandyrilio,  for  the 
ise  of  H.  Williams.     H.  Williams  never  inhabited  or  dwelt  in  the  parish 
f  Landyriliv,  and  no  proprietor  of  the  ferry  or  tolls,  or  other  persons  in 
espect  thereof,  has  at  any  time  been  rated  for  the  same  to  the  relief  of  the 
out  of  the  parish  of  Llandyrilio,  before  the  making  of  the  rate  in  question. 
[lie  special  verdict  then  stated,  that  H.  Williams  was  rated  for  Porthacthwy 
'erry  and  the  tolls  thereof,  at  the  sum  of  10/.  13*.,  which  rate  was  allowed 
>y  two  justices,  and  demanded  ot  H.  Williams,  who  refused  payment.    The 
jonrt  below  gave  judgment  for  the  defendants :  and  the  plaintiff  below 
laving  in  the  mean  time  died,  his  executrix  brought  this  writ  of  error — 
rbiscase  was  argued  by  Abbott,  and  some  observation  made  upon  the  cir- 
cumstance of  the  post  driven  into  the  soil,  to  which  the  ferry-boats  were 
lonietimes  made  nut  on  the  Llandyrilio  shore ;  but  the  Court  considered 
that  this  did  not  essentially  vary  the  present  question ;  for  the  owner  of  the 
ferry  was  not  found  to  have  any  property  in  the  soil  of  the  highway ;  and 
supposing  mat  he  had  a  right  to  make  such  a  special  use  of  the  highway, 


at 
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Sixthly,  Pro-     for  the  purpose  of  securing  his  ferry-boats,  that  did  not  make  him  the 

perty  where  to    occupier  of  the  highway ;  nor  give. him  any  exclusive  possession  of  it ;  nor 

be  rated.        could  he  maintain  trespass  for  any  injury  done  to  the  soil  at  the  landing- 

iwrish    h        places,  which  were  common  to  all  the  king's  subjects  to  land  and  pass  upon. 

property^  ***     After  judgment  had  been  delivered  in  Rex  v.  Nicholson,  Lord  Ellenborottsh, 

C.  J.,  declared  the  opinion  of  the  Court,  that  the  decision  of  this  case  neces- 
sarily followed  that  of  the  other,  the  question  in  both  being  substantially  the 
same ;  and  therefore  they  reversed  the  judgment  of  the  Court  below.    Judg- 
ment reversed, 
where  a  rircr  iter  v.  Thomas  Milton,  SB.  $*  A.  112.     Upon  an  appeal  against  a  rate 

t*a^de?throiSi  made  f°r  ^ie  relief  of  the  poor  of  the  parish  of  Bengtrorth,  within  the  bo- 
several  parishes,  rough  of  Evesham,  in  the  county  of  Worcester,  whereby  one  Thomas  MUtm 
and  certain  ton-  was  rated  for  "  River  tonnage  at  100/. — (>/;"  the  sessions  confirmed  the 
c«Lmedpayabie  in  rate»  subj60*  to  the  opinion  of  the  Court  of  K.  B.,  on  the  following  case  :— 
respect  of  good*  The  appellant  was  a  yearly  tenant  under  George  Wigley  Perrott,  Esq.,  and 
carried  along  the  jane  Perrott,  widow,  of  that  part  of  the  navigation  of  the  river  Avon, called 
tion^antThSSed  ^ie  "  Lower  Navigation,"  which  runs  through  the  counties  of  Worcester, 
at  a  wharf  and  Gloucester,  from  the  lock  or  sluice  above  the  bridge  at  Evesham  to  the 

wTtiUnu^SrUh  Junction  of  the  Avon  with  tne  Severn  at  Tewkesbury.  The  conveyance 
of  B.:  field,  that  under  which  Mr.  Perrott1  s  family  held  this  property  was  dated  the  17th 
a  rate  on  the  pro-  June,  1760,  and  conveyed  to  them  "  all  that  the  navigation  and  profits  of 
does  for  the?°  navigation,  and  passage  for  l>oats,  upon  the  Avon,  situate  in  the  counties  of 
whole  amount  in  Worcester,  Warwick,  and  Gloucester,  to  and  from  the  Severn,  np  and  down 
^tS^befor*  ^e  Avon,  unto  and  from  the  lock  and  sluice  next  above  the  bridge  at 
river  tonnage,  Evesham  :  and  also  all  storehouses,  sluices,  locks,  &c,  belonging  to  the  river 
coajdnot  be  coo.  Avon,  and  the  navigation  thereupon  to  and  from  the  Severn,  up  and  down 
upontiiat  parifof  ^e  -Avon,  unto  and  from  the  lock  and  sluice  next  above  the  bridge  at  Eveshsm, 
the  river  locally     lege t her  with  all  the  tolls,  rates  of  tonnage,  &c,  to  the  navigation  belong- 

to?5artehtof  b  m&"    B?  an  act  Passed  ^  24  Geo-  n>  175l>  entituled,  "  An  act  for  the 

but a«a rate   '*  better  regulating  the  navigation  of  the  river  Avon,  running  through  the 

up°J»  thc  P*1*8  °'  counties  of  Waruxck,  Worcester,  and  Gloucester,  and  for  ascertaining  the  rates 

S  wn^Snin^  of  water-carriage,"  >*  was  enacted,  "that  the  said  river  Avon  shall  for  ever 

without  the  pa-  thereafter  be  a  free  river,  and  all  persons  shall  have  liberty  of  passing  and 

coaienoot  there*  rePa8smS  UP  BXi^  (*own  the  said  river  with  boats,  barges,  lighters,  and  other 

fore  be  supported:  vessels  laden  with  coal,  or  any  other  sort  of  goods,  and  shall  have  liberty  to 

Held  also,  that  sell  and  vend  the  same  to  any  persons,  at  such  reasonable  prices  as  they 

K^.^^Tl^does    SD&11  t""1*  fit  and  Can  &ct  for  l"e  same  >  and  to  land  the  Same  ***■  *** 

not  pire  the'         consent  of  the  owners  or  occupiers  of  the  land,  at  such  wharfs  as  ahall.be 

Court  of  k.  B.  thought  most  convenient ;  paying,  or  securing  to  be  paid,  to  the  owners  and 
the  power  of  °.  .         r  ,v  ;.  l    J     ** ' .         .        «.*  r  -       ,,         ,         « 

amending  a  proprietors  of  the  navigation,  certain  rates  of  tonnage  for  all  goods  and  mer- 

poor-rate.  chandises  carried  on  the  said  river."    The  appellant  was  not  an  inhabitant 

or  occupier  of  any  messuage  or  tenement  whatsoever  in  Bengwarth,  hot  re- 
sided in  the  parish  of  All  Saints,  Evesham,  on  the  opposite  side  of  the  liter, 
which  flowed  between  the  two  towns  of  Bengworth  and  Evesham,  part  of  the 
river  being  within  the  parish  of  Bengicorih,  and  the  other  part  of  it  being 
within  the  parish  of  All  Saints,  Evesham,  both  which  parts  were  navigable, 
and  used  by  vessels  passing  along  the  river.  On  the  Bengworth  side  of  the 
river,  and  within  the  parish,  there  was  a  wharf  communicating  with  the 
river,  belonging  to  one  Day,  where  goods  were  landed  annually,  yielding 
tonnage  dues  to  the  amount  in  the  rate  assessed ;  but  no  tonnage  dues  wen 
received  by  the  appellant  in  the  parish  of  Bengworth,  nor  was  any  account 
given  of  them  in  that  parish  to  the  appellant ;  but,  as  a  check  upon  the 
boatmen,  an  account  was  taken  at  the  wharf,  by  Day's  servant,  of  all  the 
goods  landed  there,  which  was  sent  over  to  the  appellant  at  his  house,  in 
the  parish  of  All  Saints,  Evesham,  where  the  boatmen  accounted  to  him ; 
and  he  usually  received  all  the  tonnage  dues  on  goods  brought  up  the  river 
from  Pershore  to  Evesham,  and  landed  cither  in  the  parish  of  All  SassUs, 
Evesham,  or  in  the  parish  of  Benawvrth ;  though,  if  he  did  not  happen  to  be 
in  the  way  when  the  boatmen  called  to  give  an  account  of,  and  pay  the  ton- 
nage dues  at  thc  office  in  All  Saints,  Evesham,  they  accounted  for  and 
paid  them,  on  their  return  back,  after  unlading,  at  the  appellant's  office  in 
Pershore,  where  he  collected  the  tonnage  dues  from  those  who  proceeded  on 
further  up  the  river  than  to  Pershore,  or  any  place  above  that ;  but  short  of 


1  ud  of  opinion,  that  this  rate,  which  h  

annot  be  sustained.  It  lias  been  contended,  thiit  liy  the  word*  "  rivet 
s,"  we  may  understand  the  jimlits  arisinjf  only  from  thai  part  of  the 
bich  lies  within  the  parish  of  Bngmirth.  It  seems  to  uie,  however, 
I  canuol  so  understand  those  words  for  (hey  are  explained  In  ui  liy 
•sequent  facts  stated  in  the  caw.  From  these,  fact-,  it  clearly  appear* 
ic  profits  accrued  in  respect,  not  only  uf  the  iirr  of  iliat  jiiirl  «f  the 
tlOD  which  was  within  the  [parish  "1'  Umgimrlli,  hut  also  fnnn  the  tiso 
other  puts  of  the  navigation,  situate  in  the  diltcrent  parishes  ihruiiKu. 

the  (roods  Imd  paswd.  Tliis  in,  therefore,  in  siihsinncc,  not  a  rale 
ie  profit*  of  that  part  of  the  river  only  which  is  situated  within  (ho 
>f  Bemprorth,  hut  a  rate  upon  the  toiinnffe  dues  payable  at  the  wharf 
D  respect  of  the  carriage  of  the  Roods  through  the  other  parishes, 

therefore,  we  are  to  supersede  all  the  late  cases  liy  which  il  has  been 
tat  tolls  per  *»  are  not  rateable,  we  arc  IkhiihI  to  my  that  these  ton-   Tnnn«**  di 
les  are  not  subject  to  this  rate  :  the  order  of  session*  must,  therefore,   JJJJJjjjJVJ 
shed. — Baylry,  J.     Since  the  ease  of  The  King  v.  Xirhiltnn,  the  *  "  ' 

u»e  held  themselves  hound  to  sec  clearly,  that  (he  property  rated 
fithin  the  words  of  the  -13  Eliz.,  liy  which  (he  rate  is  directed  to  he 
;ationof  every  inhabitant,  parson,  vicar,  and  other,  anil  of  every  nceil- 
lands,  houses,  tithes  impropriate,  pmpriations  of  tithes,  coal  mines,  or 
:  underwoods,  in  the  parish."  Now  the  party  here,  not  bciiiK  an  ili- 
t,  must  be  brought  within  some  of  the  other  words,  and  the  only 
ords  applicable  to  this  cose  arc,  "occupier  of  lands."  Now,  in  The 
.  TynrtmiHlh,  it  was  decided,  that  the  tolls  of  a  li^ht-house,  situate 
Mirth  of  Tvnrnumlh,  hut  collected  in  the  several  ports  at  which  the 

passing  along  the  coast,  afterwords  arrived,  were  not  rateable  q tin 
the  township,  and  the  rate  was  held  to  be  had.  In  The  King  v. 
on,  the  party  wits  rated  for  the  tolls  of  a  ferry:  he  was  not  an  itiha- 
nor  did  be  occupy  any  lands  or  tenements,  for  he  was  not  entitled  to 
i  on  either  side  of  the  river  over  which  the  ferry  extended.  The 
hen  considered  the  cases  or  The  King  v.  CanUnglon,  and  Thr  King 
Air* and  Colder  SaeigaiUm,  2  T.  R.  HltO.  The  former  case  does  not 
bin  the  principle  laid  down  iu  The  King  v.  yichtilmn  ;  it  was  a  rate 
toll  of  a  sluice,  and  the  party  was  the  occupier  of  the  sluice  within 
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Sixthly  Pro-     within  the  parish.  In  The  King  v.  Sir  Archibald  Macdonald,  the  tb\cw&&  fa 

perty  where  to    tke  Rochdale  Canal  Lock  Tunnel  (lues  or  rates.   Now,  if  those  dues  or  rates 

berated.        had  arisen  from  property  partly  within  the  parish  and  portly  without, it 

would  have  heen  like  the  present  case.    The  only  dues  which  the  party 

was  entitled  to  receive  in  that  case  were  dues  in  respect  of  vessels  passing 
through  the  lock,  which  lock  lay  uilhin  the  parish :  and,  therefore,  all  the 
tolls  and  dues  there,  arose  from  what  may  be  called  parish  property.  The 
rate  in  this  case  is  for  tonnage  dues,  and  it  would  he  a  good  rate,  provided 
it  could  be  shewn  that  the  tonnage  arose  wholly  from  the  use  of  rateable 
property  within  the  parish.  It  is  stated,  however,  that  the  canal  passes 
through  several  parishes.  The  tolls,  therefore,  which  are  collected  for  goods 
landed  at  the  wharf  in  the  parish  of  Bengteorth,  are  payable  to  the  proprietor 
as  a  compensation  for  the  use  of  the  whole  line  of  the  canal  through  which 
the  goods  pass,  and  not  merely  for  the  use  of  that  part  of  the  canal  which 
lies  within  the  parish  of  Bengworth.  It  is  a  rate,  therefore,  upon  profits 
arising  partly  within  and  partly  without  the  parish;  and,  upon  that  ground, 
I  think  that  the  rate  cannot  be  supported ;  and,  if  it  cannot,  the  case  of 
Rex  v.  The  Mayor  of  Bath,  14  East,  609,  is  an  authority  to  show  that  the 
rate  must  be  quashed.  In  that  case  the  rate  was  upon  certain  springs  and 
reservoirs ;  and  the  question  was,  Whether  the  springs  and  reservoirs  woe 
rateable  property :  and  the  Court  decided  that  they  were ;  hut  the  whole  of 
the  rate  having  Wen  imposed  on  one  parish,  the  Court  were  of  opinion  that 
it  ought  to  have  been  imposed  on  different  parishes,  and  that  the  parish  in 
which  the  reservoir  was  situate,  ought  to  have  been  assessed  for  the  value 
of  that,  and  that  the  parishes  through  which  the  pipes,  conveying  the  water, 
passed,  ought  to  have  been  assessed  for  the  value  of  the  profits  arising 
therefrom.  It  seems  to  me,  therefore,  that  this  rate,  having  oeen  imposed 
on  property  partly  within  and  partly  without  the  parish,  is  bad ;  and  that  h 
is  not  a  mere  objection  to  the  quantum  of  the  rate. — Hoiroydy  J.  It  is  now 
to  be  considered  as  an  established  rule,  that  tolls  qua  tolls  are  not  rateable. 
I  do  not  mean  to  say,  however,  that  a  rate  may  not  be  made  on  rateable 
property  under  the  denomination  of  tolls,  provided  that  the  property  from 
which  the  tolls  arise  be  within  the  parish,  and  the  rate  be  confined  to  that 
property.  Here  the  rate  is  upon  tonnage-dues.  It  is  said  that  the  property 
rated  is  rateable  property  within  the  parish  where  the  tonnage-dues  becsotf 
payable,  and  that,  therefore,  this  is  to  be  considered  as  a  rate  upon  that  rale- 
able  property.  I  think,  however,  that  this  is  a  rate,  not  only  on  rateable 
property  within  the  parish,  but  on  other  property  which,  though  rateable,  ■ 
rateable  in  another  parish,  and  not  in  this.  The  case  states,  mat  within  the 
parish  there  is  a  wharf,  communicating  with  the  river,  where  goods  to  the 
amount  assessed,  are  annually  landed.  It  must  be  taken,  therefore,  tktt 
the  rate  was  made  upon  all  those  tonnage-dues.  It  is  also  stated,  that  part 
of  the  navigation  lies  in  other  parishes,  in  the  passage  through  which  the 
tonnage-dues  arise,  as  well  as  for  the  passage  through  the  part  of  the  rive? 
which  lies  within  the  parish.  Now,  it  the  rate  on  the  tonnage-dues  be,  in 
fact,  a  rate  on  the  rateable  property,  that  is,  on  the  whole  part  of  the  navi- 
gation, in  respect  of  which  those  dues  are  payable,  it  must  be  considered  as 
a  rate  upon  the  profits  arising,  not  only  from  that  part  of  the  navigation  which 
is  within  the  parish,  but  from  that  also  which  is  not  within  the  parish.  The 
objection,  therefore,  is  not  merely  to  the  quantum,  but  to  the  rate  itself  vis*, 
that  it  is  a  rate  upon  property  without  as  well  as  within  the  parish.  I  think, 
therefore,  that  this  rate  is  bad,  and  that  the  order  of  sessions  must  be  quashed. 
— Best j  J .  It  is  now  clearly  established,  that  tolls  per  te  are  not  rateable.  The 
only  mode  by  which  the  tolls  of  a  canal  become  rateable  is  by  rating  the 
land  itself,  or  that  part  of  the  land  occupied  by  the  canal,  which  is  locally 
situate  within  the  parish ;  the  tolls  then  are  the  profits  arising  from  that 
part  of  the  land ;  and  the  statute  of  Elizabeth  authorises  the  rating  of  such 
property  locally  situate  within  the  parish :  but  it  does  not  authorise  the  rating 
of  property  not  situate  within  the  parish.  I  think  that  the  rate  here  is  upon 
property  partly  within  and  partly  without  the  parish,  and  that  it  is,  there- 
fore, bad;  and  that,  being  so,  I  think  the  order  of  sessions  ought  to  be 
quashed.— Peake  then  applied  to  the  court  to  amend  the  rate  aeeoiding  to 


to  we  meri>mij.  Alia  11  u  Dj  ual  act  enacted,  "That  it 
■fill  far  the  said  company  to  demand  Bad  take,  far  their  owl 
and  behoof,  far  tonnage  and  wharfage,  far  all  good*  and  coin- 
aataaerer,  which  shall  be  conveyed  upon  the  said  canal,  such 
nties  m  the  said  company  shall  think  fit,  not  exceeding  the  sum 
j  half -penny  per  mile  fix  every  ton  of  such  goods  and  coimno- 
i  afaaO  be  conveyed  npon  the  said  canal,  which  said  rates  and 
be  paid  to  such  person  or  persons  at  such  place  or  places  near 


r,  and  under  such  regulations,  as 
oint."  And  it  is  further  enacted, 
bcbbjm  whatever  shall  have  free  liberty  to  navigate  with  boats 
da  canal,  under  certain  regulations,  upon  payment  of  such  rates 


a  shall  be  demanded  by  the  said  company,  not  exceeding  the 
-before  mentioned."  A  part  of  the  said  canal,  being  in  length 
die  and  fifty-two  yards,  comprising  the  quantity  of  land  for  which 
mts  were  rated,  passes  through  the  said  township  at  Fmdtm. 
ly  hare  no  lands,  houses,  warehouses,  wharfs,  or  other  property 
township,  except  the  canal  and  towing-path.  No  tolls,  rates,  or 
teeerrea  in  the  said  township,  nor  do  any  lolls,  rates,  or  duties 
able,  the  company  not  having  so  directed  or  appointed  ;  but  the 
eeive  annually  a  much  larger  sum  than  that  in  respect  of  which 
need,  far  tolls  far  the  passage  over  that  part  of  their  canal  winch 
township  of  Finder*.  The  canal  company  derive  very  coosider- 
.  profits  from  the  canal.  Br  an  assessment  made  on  the 
sir,  1818,  for  the  relief  of  the  poor  of  the  said  township  of  Fin- 
orr  published,  the  defendants  ware  rated  in  the  following  man- 
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his  assessment  the  defendants  appealed,  upon  the  ground  that  they 
0  oecupiem  of,  nor  have  any  rateable  property  in  the  township  of 
Ike  Court  of  Quarter  Sessions  confirmed  the  rale,  subject  to  the 
(be  Court  of  K.  B.  upon  the  above  case. — Drnmm,  on  a  fanner 
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Sixthly,  Pro-  ing  that  the  Court  decided  no  more  than  that  the  company  were  rateable 
perty,  where  to  merely  as  occupiers  of  lands  in  the  township  of  Findern,  and  that  the  Court 
6*  rated>  did  not  recognize  the  principle  to  have  heen  carried  farther  by  Rex  v.  Jtftl> 
ton,  no  further  argument  would  be  offered  against  the  present  rate.  It  was 
to  be  observed,  however,  as  something  remarkable,  that  this  was  the  first 
time  since  canals  had  been  established  in  this  country,  that  any  attempt  had 
been  made  to  rate  them  as  so  much  land  covered  with  water. 

Per  Curiam.  Is  not  that  the  only  correct  mode  of  rating  them,  according 
to  the  language  of  the  statute  of  43  Eliz.  c.  2,  which  imposes  the  rate  upon 
"  every  occupier  of  lands."  Unless  they  are  rated  in  this  form,  they  cannot 
be  rated  at  all.  The  cases  which  have  been  decided  establish  this  principle, 
namely,  that  the  occupier  of  lands  in  every  parish  is  liable  to  be  rated  in 
respect  of  the  land  which  he  occupies  in  each ;  and  if  a  canal  passes  through 
several  parishes,  the  undertakers  are  rateable  in  each  ana  every  parish 
through  which  the  canal  passes,  according  to  the  quantity  of  land  occupied. 
The  Trent  and  Mersey  Canal  Company  occupy  the  land  which  the  water 
covers  in  the  township  of  Findern,  and  are  rateable  in  respect  of  such  occu- 
pation. Order  of  sessions  confirmed,  (a) 
The  proprietors  Bex  v.  Susannah  Palmer,  1  B.  &  C.  546  ;  2D.&B.  793,  S.  C.     By  a 

viKatio,Iand  nV  n*e  or  asses5ment  made  by  the  overseers,  churchwardens,  and  others,  of  the 
able  toti^Treiief  parish  of  Fornham  All  Saints,  for  the  relief  of  the  poor,  Susannah  Palmer 
<>r  the  poor  in  was  charged  in  the  sum  of  1/.  0*.  \0d.  for  a  wharf  and  buildings  situate  ia 
throug^Twhich  Bornham  All  Saints,  adjoining  the  river  Lark,  and  occupied  and  used  for  the 
the  navigation  purposes  of  navigation  of  the  said  river,  and  the  towing  paths,  locks,  sluices, 
vien^f  th(Tu"  aru*  °^ier  wor^t8  with"1  tue  parish  of  Fornham  All  Saints,  also  occupied  and 
situate  in  each d  use<*  *°r  ^at  purpose,  and  the  tolls  arising  therefrom  due  at  Fornham  All 
parish,  used  for  Saints,  rated  at  250/.  Upon  appeal  the  sessions  confirmed  the  rate,  subject 
the  navSratton  •     to  ^e  °Pmi°n  ol"  this  court  on  the  following  case : 

and  therefore" }  By  an  act  11  &  12  W.  III.  s.  1,  //.  Ashley,  Esq.,  his  heirs  and  assigns, 
where  the  pro.  were  empowered  to  make  navigable  the  river  Lark,  alias  Burn,  from  a  place 
navi^ationtSUCh  *  callcd  Lon9  Common,  a  little  below  Mildenhall  mill,  to  Bury  St.  Edmunds; 
which  extended  and  after  making  satisfaction  to  the  land  owner,  Ashley  was  to  have  and 
P^a^h?eldwereCnt  enJ0V  tnc  cut8»  water-courses,  towing  paths,  &c,  in  as  ample  and  beneficial 
rated  in  o**  (or  a  manner  as  if  the  same  by  good  title  and  sufficient  conveyance  in  the  law 
ttern/fr*  amount  had  been  absolutely  sold  and  conveyed  to  him,  his  heirs,  and  *«pgq«-  Br 
Court  ofK^h!*16  anotner  section,  Ashley,  his  heirs  and  assigns,  were  empowered  to  demand 
held  that  the  rate  and  receive  for  the  freight  of  goods  up  the  river  from  Mildenhall  mill  to 
ported101  ** BUP"  ^ury^  or  down  the  river  from  Bury  to  Mildenhall  mill,  at  such  place  adjoin- 
'  ing  the  river,  as  he,  his  heirs,  or  assigns  should  think  fit,  certain  tolls  or 

rates  therein  mentioned,  and  a  proportionate  rate  or  toll  for  any  less  dis- 
tance. Mr.  Ashley,  the  original  undertaker,  from  whom  the  defendant 
derives  her  title,  made  the  river  navigable  from  Mildenhall  to  Fornham  All 
Saints,  a  distance  of  twelve  miles  and  a-half.    But  it  was  never  made  navi- 

Sable  as  far  as  Bury,  nor  beyond  Fornham  All  Saints  and  Fornham  Samt 
fartin.  Half  the  channel  (to  the  centre  thereof)  being  in  the  former,  and 
half  in  the  latter  parish,  but  the  towing  path  and  the  half  of  one  sluice  and 
two  locks  are  in  Fornham  All  Saints,  the  remaining  half  of  the  same  sluice 
and  locks  being  in  Fornham  Saint  Martin.  The  towing  path  is  separated 
from  the  adjoining  lands  by  a  ditch.  The  appellant  is  not  an  inhabitant  of 
Fornham  All  Saints,  but  resides  in  Bury.  She  is  the  owner  under  a  distinct 
title  of  a  wharf  or  coal-yard,  of  about  four  acres,  lying  in  the  former  parish, 
and  adjoining  to  and  situate  at  the  extremity  of  the  navigation,  in  which  said 

(a)  See  Rex  v.  The  Aire  and  Colder  Mayor  of  London,  4  7.  R.  21 ;  Rex  ▼# 

Navigation,  2  T.  R.  660 ;  Rex  v.  The  Milton/3  B.  %  A.   112;  Rex  v.  IV 

Corporation  of  Bath,  14  East,  609;  Rex  New  River  Company,  1   M,  &f  S.  503; 

v.  The  Colder  and  Hebble  Navigation,  1  Rex  v.  Nicholwn,  12  East ,  330  ;  Rex  v. 

B.  #  A  263  ;  Rex  v.  Cardington,  Couy.  Page,  4  T.  R.  543  ;  Rex  ?.  The  Rarib- 

531  ;  Rex  v.  The  Grand  Junction  Canal,  dale  Water  Works  Company,   1  M.  $  S. 

1B.U.  289 ;  Rex  v.  The  Leeds  and  634 ;  Rex  v.  SculcoaUs,   12  East.  330, 

Liverpool  Canal,  5  East,  325;  Rex  v.  and  R ex  v.  The  Staffordshire  and  Worem 

Maedonald,  ,12  East,  324  ;  Rex  v.  The  tershire  Canal,  8  f.  $  R.  340. 


•art,  and  no  rate  was  imposed  upon  the  profits  ot  the  navigation, 
al  nine  of  the  coal-yard  as  mere  land,  in  not  above  31.  Since  the 
:,  to  the  making  of  the  assessment  appealed  against,  she  has  been 
lie  puish  of  Fomham  All  Sainti,  "  for  tolls  arising  from  the  navi- 
d  warehouses,"  at  2501.  per  annum.  The  tolls  becoming  due,  and 
by  the  appellant  for  goods  landed  in  the  parish  of  Fomham  All 
]ual  the  amount  of  the  assessment — The  counsel  in  support  of  the 
id  open  the  cases  of  Rex  v.  The  Aire  and  Calder  navigation, 
660 ;  Bex  v.  Page,  4  T.  R.  543 ;  Rex  v.  The  Proprietor!  of  the 
ion  wni  Wormter  Canal,  8  T.  R.  340.  The  counsel  admitted 
case  of  Rex  v.  Mih.,n,  3  II.  *>-  A.  1  1  2,  was  to  the  contrary.— A  bbott, 

entertain  the  greatest  reverence  for  the  opinion  of  the  learned 
ho  decided  those  cases.  It  must  he  recollected,  however,  tbat  when 
es  came  before  the  court,  it  had  not  been  decided  that  tolls  wr  m 

rateable.  This  is  now  fully  established  by  the  case  of  Rex  v. 
i,  12  Eat!,  330.  The  proprietors  of  a  navigation  are,  therefore, 
nly  as  the  occupiers  of  the  land,  or  land  covered  with  water,  for 
i,  as  profits  arising  out  of  that  land  so  used.     They  are  rateable, 

in  every  parish  through  which  the  canal  passes,  in  respect  of  the 
e  situate,  and  so  used  for  the  canal.  The  true  principle  of 
j  b  this :  the  land  is  to  be  rated  to  the  relief  of  the  poor  in  the 
iere  it  is  productive  of  profit  to  the  proprietor,  and  in  proportion  to 
t,  which  may  be  considered  as  in  the  nature  of  a  rent  received  by 
ietor  for  the  use  of  his  land  within  the  parish.  This  is  very 
Cram  the  case  of  a  sluice.  In  that  case  the  tolls  become  due  for 
f  a  sluice  itself,  and  the  proprietor  must  contribute  to  the  relief 
or  in  that  parish  where  the  sluice  is  situate.  The  proprietor  of  a 
n  is  to  contribute  in  respect  of  the  profits  of  land,  extending 
through  many  parishes ;  and  he  is  to  pay  to  each  of  those  parishes 
.  of  hn  land  locally  situate  within  it.  Here,  the  whole  land  occu- 
le  canal  contributes  to  produce  the  entire  amount  of  the  tolls,  and 
ietor  of  the  navigation  ought  not  to  have  been  assessed  at  that 
a  any  one  of  the  parishes  through  which  the  canal  passes.  The 
ifore,  cannot  be  supported,  and  the  order  of  sessions  must  be  quashed. 

The  Earl  of  Portmore  and  another,  2  B.  $  C.  .Ml  ;  2  D.  $■  R.  tub  proprietor* 
!. ;  1  D.  $-  R.  Mag.  Co.  422.  Defendants  were  rated,  as  proprietors  of  m  d»v!k»uoo 
er  Wey,  at  32/.  IQi.,  being  at  the  v.ite  of  2*.  in  the  pound,  upon  "m^h"«Ter»i 
Med  amount  of  the  tolls  earned  within  the  parish.      By  an  act   putthourta  ba 
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Sixthly,  Pro- 
perty, where  to 
he  rated. 


A  company's 
bridge  standing 
in  two  pariahes  Lb 
rateable  in  both, 
although  the  tolls 
are  received  in 
one  only. 


$00r— (II.  Of  the  Poor  Rate.) 

the  persons  licensed  to  navigate  any  vessel  upon  the  river,  are  required  Id 
pay  to  the  receivers  appointed  by  the  proprietors  of  the  navigation,  a  certain 
riverage  for  every  ton  of  goods  navigated  on  the  same.  The  navigatioi 
extends  from  Guildford,  in  Surrey,  to  the  river  Thames,  through  several 
parishes,  and  among  others  the  parish  of  Woking,  and  many  tons  of  good? 
annually  pass  through  that  parish,  to  and  fro,  in  vessels  using  the  navigation 
to  different  places  of  destination ;  but  the  goods  annually  landed  within  the 
parish  do  not  yield  riverage  to  the  amount  in  respect  of  which  the  defen- 
dants are  assessed.  The  question  for  the  opinion  of  the  Court  was,  whether 
the  proprietors  of  the  navigation  were  rateable,  except  upon  the  amount  of 
the  riverage  arising  from  the  goods  landed  within  the  parish.  If  they  were 
not  rateable  beyond  that  amount,  then  the  rate  is  to  be  amended,  by  reducing 
it  to  /. ;  otherwise  to  stand  at  its  present  amount  Monro,  against  the 
order  of  sessions,  being  called  upon  by  the  Court,  stated  that  he  was  pie- 
pared  to  have  argued  that  the  proprietors  ought  to  have  been  assessed  only 
in  respect  of  the  amount  of  the  riverajre  arising  from  goods  landed  withm 
this  parish,  on  the  ground  that  they  could  only  be  rated  for  their  tolla  at  the 
places  where  thev  l>ccame  due;  and  he  referred  to  the  opinion  of  Lori 
Ellenborough  in  hex  v.  Sculatates,  12  East,  45,  ante,  p.  113,  and  the  other 
authorities  cited  in  Rex  v.  Palmer.  He  admitted,  however,  that,  according 
to  the  principle  laid  down  in  the  preceding  case,  the  proprietors  were  liable 
to  be  rated  in  Woking  in  respect  of  the  profits  of  their  land,  situate  whhia 
that  Darish ;  and  if  so,  that  the  riverage  payable  on  goods  landed  there 
would  not  be  the  correct  measure  of  those  profits.  Order  of  sessions 
confirmed. 

The  Hammersmith  suspension  bridge  is  at  one  end  in  the  county  of  Mid- 
dlesex, and  the  other  in  the  county  of  Surrey.  It  was  erected  by  a  company, 
and  the  surplus  receipts  are  divided  among  the  shareholders.  The  gate  at 
which  the  tolls  arc  received  is  on  the  Middlesex  side,  and  the  company  paid 
to  the  poor  rates  on  that  side;  but  upon  being  assessed  on  the  other  side, 
where  no  tolls  were  taken,  they  appealed,  and  the  sessions  granted  a  case. 
It  was  contended,  that  as  the  tolls  of  a  sluice  or  lock  upon  a  navigable  rim 
had  been  held  to  be  rateable  only  in  the  parish  where  such  sluice,  &c,  was 
situated,  and  the  tolls  received,  the  same  rule  must  be  followed  in  this  case. 
The  Court,  however,  was  of  opinion,  that  as  the  company  were  beneficial 
occupiers,  upon  both  sides  of  the  river,  it  was  immaterial  at  what  pan  of  the 
bridge  the  tolls  were  taken ;  and  they  were  clearly  liable  to  be  assessed  to 
the  parish  in  the  county  of  Sumy,  as  well  as  in  the  county  of  Miidlsm* 
Rex  v.  Barnes,  Steer's  Par.  L.  (j20. 


(Seventhly)—®*  ti)t  -Proportion  in  Urfjirf)  tijc  J&aU  tftjall  be  matt. 


Seventhly,  Pro- 

pttrtion,  or 
amount  of  rate. 


The  Court  will 
not  preuume  a 
rate  unequal, 
although  houses 
and  land*  are  not 
rated  alike. 


The  Court  of  King's  Bench  has  at  all  times  manifested  an 
to  interfere  with  the  relative  proportions  in  which  rates  are  made  upon 
ferent  persons,  or  different  kinds  of  property,  that  being  the  more  immntitlt 
province  of  the  magistrates  in  sessions.  The  following  rules,  however,  may 
be  deduced  from  the  decisions  on  this  subject: — 1st,  That  the  rate  must 
be  regulated  by  the  improved  value  of  the  property ;  2nd,  that  although  the' 
rent  reserved  cannot  be  always  relied  on,  yet  the  annual  sum  at  which  the 
property  would  let  for  is  the  fair  criterion  of  its  value ;  3rdly,  that  one  spe- 
cies of  property  may  be  fairly  assessed  in  a  different  proportion  of  its  rent, 
from  the  proportion  in  which  another  is  assessed  in  the  same  rate ;  and 
4thly,  that  the  Court  will  presume  a  rate  is  equal,  unless  it  appear  to  the 
contrary. 

In  Rex  v.  Brogmve,  4  Burr.2491 ;  1  Bott,  112;  1  AW.  P.  L.  221,  237; 
it  was  moved  to  set  aside  an  order  of  sessions  confirming  a  rate  in  which 
houses  and  lands  were  rated  differently.  But  by  the  Court :  Here  is  no 
apparent  inequality,  and  wc  are  not  to  presume  it.  There  may  be  reason  to 
make  a  difference  between  lands  and  houses.  For  there  are  several  charges 
incident  to  houses  which  do  not  fall  upon  lands,  to  lessen  their  yearly 
value. 

Rex  v.  Sillis,  Cald.  522.    If  the  proportions  in  which  real  and  personal 
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are  assessed  be  apparently  unequal ;  (vis.  one-half  of  the  realty  and   Seventhly,  Pre* 
teth  of  the  interest  of  the  personalty  at  4  per  cent)  the  Court  wiU      port***,  Sp. 

ich  poor  rate.  

r.  Butler  4-  al.,  Cold.  03 ;  1  Bolt,  114  ;  1  AW.  P.  L.  208.     It  was 

against  a  rate  made  by  the  parish  officers  of  Swanmtge  alias  untenant* be 
na,  and  confirmed  by  the  sessions,  that  no  difference  was  made  in  manifestly  on. 
r  tenements  and  farms  consisting  of  land,  and  cottages  or  dwelling-  3ffk£f  ooart 
whereas  the  clear  income  of  the  former  was  at  Id,  in  the  pound,  to  equal!**4-"1* '* 
things  in  the  pound  of  the  latter ;  and  that  it  had  been  the  custom 
bem  nearly  in  that  proportion  until  the  year  1778,  when,  at  a  public 
oth  lands  and  houses  were  rated  at  ld.  in  the  pound,  and  the  same 
ating  hath  since  continued. — By  Ld.  Mansfield,  C.  J.    The  question 
le  court  is,  does  the  rate  upon  the  face  of  it  appear  to  be  equal  or 
?    Unless  it  is  manifestly  unequal,  the  Court  will  presume  it 
Circumstances  may  vary  the  value  of  different  estates ;  and  if  this 
tppear,  then  what  is  said  in  Rex  v.  Brogrmve  applies :  but  you  take 
ge  of  an  obiter  saying  of  the  court  in  that  case,  when  the  true  legal 
>f  the  authority  is  decisive  against  you.    Rate  affirmed. 

r.  Sandwich  alias  Swannage,  Cold.  105;  1  Bott,  115;  1  Not.  P.   The  Court  of  K. 
298.    A  poor  rate  was  made  charging  tenements  and  farms  at  Id.   ^mSLiiS* 
oond,  ana  cottages  and  dwelling-houses  at  three  farthings  in  the  for  uw  proportion 
The  sessions  on  appeal  quash  the  rate  and  state  the  following  case:  J°Je  oSenred  la 
Ba  the  year  1735  to  the  year  1776  a  constant  distinction  had  been   fmtUl** 
i  ;  houses  having  been  rated  at  a  less  proportion  to  their  rents  than 
4m  were;  that  in  this  parish  the  lands  were  burthened  with  no 
ar  charges,  bat  both  were  equally  subject  to  the  usual  repairs  and 
enerally  incident  to  each  respectively.    In  support  of  the  rate ;   it 
id  that  it  had  been  made  in  consequence  of  what  seemed  to  be  the 
of  the  Court  in  the  last  case.    And  also,  that  the  rate  ought  not  to 
en    altogether  quashed,  but  amended  by  adding  to  the  sums 
upon  the  houses.    It  was  answered,  that  in  this  parish  nine-tenths 
oruien  of  the  poor  arose  from  the  houses ;  and  that  the  rate  could 
mended,  as  the  objection  went  to  every  name  in  the  rate. — By  Ld. 
d,  C.  J.   The  Court  has  certainly  laid  down  no  general  rule  as  to 
?  of  assessing  houses  and  lands.     They  could  not  either  one  way  or 
r.     The  proportion  must  ever  depend  upon  local  circumstances ; 
ine-tenths  of  the  burthen  arise  from  the  houses,  such  circumstances 
licient  to  influence  the  sessions  in  adjusting  that  proportion.     'Hie 
:  unavoidably  goes  to  the  whole  rate,  for  it  is  throughout  made  by  a 
proportion  which  the  justices  thought  unequal,  aud  therefore  they 
nothing  but  quash  the  whole. 

in  Rex  v.  '/'.  Mast,  ti  T.  R.  154  ;   1  Bott,  211;   1  AW.  P.  L.  200,    A  person  miwt  be 
,  which  was  upon  the  appeal  of  T.  Mast  against  a  poor  rate  for  the   t^ule^nprovcd 
'  »S7.  NeoC*,  in  which  the  appellant  was  rated  at  the  full  annual   value  of  his  pro- 
his  estate  at  that  time;  and  IV.  Fouler  was  rated  at  2i>/.  jter  annum,   P<-'rt>'' 
eal  annual  value  in  consequence  of  improvements  was  175/. ;  he 
,  besides,  other  lands  and  property  in  the  parish,  for  which  he  was 
er  the  same  manner.     There  was  also  one  Gorham  who  was  rated 
mc  way.     This  rate  upon  appeal  was  confirmed  at  the  Huntingdon 
— Ld.  Kenyon,  C  J.   'Hie  assessment  for  the  relief  of  the  poor 
e  so  contrived,  that  each  inhabitant  should  contribute  in  proportion 
Ivility,  which  is  to  he  ascertained  by  his  possessions  in  the  parish, 
habitant  ought  to  be  rated  according  to  the  present  value  of  his 
hether  it  continue  of  the  same  value  as  when  he  purchased  it,  or 
the  estate  be  rendered  more  valuable  by  the  improvements  which 
lade  upon  it.     If  a  person  chose  to  keep  his  property  in  money,  and 
of  his  possessing  it  he  clearly  proved,  be  is  rateable  for  that :  but  if 
•  using  it  in  the  amelioration  of  an  estate  or  other  property,  he  is 
for  the  same  in  another  shape.     In  whatever  way  the  owner  makes 
:  more  valuable,  he  is  liable  to  contribute  to  the  relief  of  the  poor 
tion  to  that  improved  estntc ;  and  whatever  be  the  proportion  of 
a  parish,  whether  to  the  full  value  or  otherwise,  the  rate  must  be 
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Seventhly,  Pro-   equally  made  on  all  persons ;  there  cannot  be  one  medium  of  rating  for  one 
portion,  §c      class  of  persons,  and  another  for  another  class.     Now  here  it  appears  that 

the  appellant  was  rated  at  the  full  annual  value  of  every  thing  that  he 

possessed,  while  other  inhabitants  were  not  rated  at  a  third  of  their  estates. 
With  regard  to  the  discretion  of  the  justices;  if  indeed  they  had  confirmed 
this  rate  generally,  without  disclosing  to  us  the  grounds  on  which  they 
proceeded,  we  could  not  have  quashed  the  rate,  because  the  inequality  doei 
not  appear  upon  the  face  of  it:  but  they  have  disclosed  those  grounds; 
and,  on  the  case  as  stated,  it  is  impossible  not  to  say  that  they  have  made  a 
mistake.  This  rate  appears  so  defective  throughout,  that  it  cannot  be 
amended. — Ashhurst  and  Grose,  Js.  of  the  same  opinion.  Order  of  sessions 
quashed. 
Rent  not  a  cer-  Also  in  Rex  v.  Skingle,  7  T.  R.  549  ;  1  Bott,  218 ;  1  Nol.  P.  L.  225] 

tain  criterion  of     0Q  an  appeal  against  a  poor  rate,  the  ground  of  the  appeal  was,  mat 
e>  William  Hill  and  John  Bull  were  under-rated,  the  lands  in  their  occupa- 

tion being  now  of  a  greater  annual  value  than  the  rent  reserved  by  the  lease, 
and  the  rate  was  made  according  to  the  rent :  but  the  Court  were  of  opinio* 
that  the  case  was  too  clear  for  argument,  and  that  the  rate  ought  to  be 
regulated  according  to  the  improved  value. 
Bat  property  is  Rex  v.  Attwood  and  others,  6  B.  $•  C.  277.     The  appellant,  Attwood,  wai 

J**6*^  ?tt"fhat  proprietor  and  occupier  of  a  coal  mine,  upon  which  he  had  expended  10,000/. 
without  reference  in  planting  the  mine  and  setting  it  to  work.  It  had  been  at  work  one  year 
to  the  sum  ex-       and  a  quarter,  and  the  value  of  the  whole  coals  raised  did  not  exceed  60001. 

CTr It^rofltoSSeT"  The  ful1  value  of  tbe  annual  produce,  after  deducting  expenses  of  working, 

amounted  to  428/.  9s.,  at  which  sum  it  was  rated.  The  other  appellants 
were  rated  upon  the  annual  sums  paid  by  them  for  royalties.  It  was  con- 
tended in  argument,  that  Attwood  should  not  be  rated  at  all  till  the  monies 
expended  by  him  in  planting  the  mine  were  repaid,  as  till  then  the  mine 
could  not  be  said  to  be  productive.  For  it  is  difficult  to  find  any  difference 
between  a  mine  that  lias  not  become  productive,  and  one  that  has  cemsed  to 
be  so  ;  and  in  the  latter  case  it  has  been  held  that  a  mine  is  not  rateable ; 
see  Rex  v.  Bedworth,  8  East,  387. 

Abbott,  C.  J.  We  are  all  of  opinion,  that  the  owner  and  occupier  of  a 
coal  mine  should  be  rated  at  such  sum  as  it  would  let  for  and  no  more.  At 
to  the  other  points,  the  first  was,  that  the  rate  should  not  be  imposed  upon  the 
coal  produced,  because  that  was  part  of  the  realty.  It  is  the  first  tnte  that 
such  a  proposition  has  ever  been  submitted,  although  many  coal  mines  in 
various  parts  of  the  country  have  constantly  been  rated,  and  the  argument 
in  support  of  it  is  wholly  untenable.  The  legislature  has  expressly  made 
coal  mines  rateable,  and  they  must  be  rated  for  what  they  produce,  viz.  the 
coals.  Slate  quarries  and  brick  earth  are  also  exhausted  in  a  few  years,  bat 
nevertheless  the  rate  is  always  imposed  upon  that  which  is  produced.  The 
other  argument  was,  that  the  rate  could  not  be  imposed  until  the  expences 
of  planting  the  mine  had  been  recouped.  But  I  cannot  discover  any  dis- 
tinction between  expences  incurred  in  bringing  a  mine  to  a  productive 
state,  and  in  building  a  house.  The  attempt  to  distinguish  them  is  per- 
fectly novel ;  and  if  a  house  is  to  be  rated  as  soon  as  built  and  occupied,  it 
must  follow  that  a  coal  mine  is  rateable  as  soon  as  it  is  set  at  work  and  pro- 
duces coals,  although  it  may  happen  that  the  expence  of  rinlcmg  it  may 
never  be  recovered.  If  the  tenant  of  a  mine  expends  money,  in  making  it 
more  productive,  that  is  the  same  as  expending  money  in  improving  a  farm 
or  a  house,  in  which  cases  the  tenant  is  rateable  for  the  improved  value. — 
Order  of  sessions  amended  as  to  the  rate  upon  Attwood,  and  confirmed  as  to 
the  residue  of  the  rate. 

Rex  v.  Tlie  Trustees  of  the  Duke  of  Bridgwater,  9  B.  &  C.  68.  In  this 
case  the  defendants  were  rated  in  proportion  to  the  full  amount  of  the  gross 
receipts  as  owners  as  well  as  occupiers  of  land  taken  for  the  canal,  towing 
paths,  warehouses,  wharfs,  &c. ;  whereas  the  occupiers  of  farms  and  premises 
in  the  same  parish  were  rated  only  in  proportion  to  the  rent  paid  by  them 
respectively.  Bay  ley,  J.,  in  delivering  the  judgment  of  the  court,  said, 
"  The  same  principle  of  rating  must  be  adopted  whether  the  party  be  owner 
and  occupier,  or  occupier  only.     I  lay  out  of  consideration  the  fact  of  the 


her  9891.  18*. ;  mod  it  «u  calculated  that  this  latter  mm  would  be 
nt  for  the  whole  collier;  and  machinery,  if  let  to  a  sub-tenant. 
:  MR  being  argued  before  the  Court  of  King's  Bench,  it  wan  con 
bat.  although  an  otn%er  and  occupier  may  be  rateable  for  the 
I  value,  a  mere  tenant  who  has  a  snort  term,  and  has  expended 
na  to  make  the  colliery  profitable,  is  not  to  be  so  rated,  at  leant  till 
al  thus  laid  out  n  repaid  by  the  profits.  Besides,  he  is  in  fact  rated 
lachineiy  in  the  increased  mine  rent  which  is  produced  by  it ;  and, 
t,  the  mm  of  187/.  IOi.  ought  at  least  to  be  struck  out  of  the 
«L 
y,  J.   I  nave  no  doubt  that  the  defendant  ought  to  be  rated  for  his 

and  railway.  Whether  the  sessions  have  made  proper  deductions 
lot  to  decide.  The  only  point  for  our  consideration  is,  whether  the 
it  ought  to  be  rated  for  the  engines  and  railway.     If  the  owner  had 

the  mine,  lie  would  have  been  liable  to  be  rated  according  to  the 
1  value  of  the  property ;  and  where  the  owner  of  a  mine  fixes  an 
ir  otherwise,  by  expenditure  of  his  capital,  raises  the  value  of  his 

he  will  be  rateable  for  the  value  of  the  property  so  improved  by  his 
lire.  If  it  be  leased  lo  a  tenant  who  is  to  incur  the  same  expeudi- 
irecting  an  engine,  the  owner  will  receive  a  less  royalty ;  but  as  a 
nanbUy  of  coal  will  be  raised,  the  tenant  will  be  thereby  renin- 
for  his  expenditure,  and  I  think  the  tenant,  being  the  occupier,  is 

be  rated  for  such  improved  value.     The  order  o  f  sessions  must, 
,  be  confirmed, 
tab,  J.    It  is  immaterial,  with  reference  to  ratability,  whether  the 

or  tenant  erect  an  engine  or  lay  down  a  railway.  The  bargain 
the  landlord  and  tenant  may  be  varied  on  that  account,  but  the 
of  the  property  is  rateable  in  respect  of  its  improved  annual  value. 
,  J.  The  question  left  to  us  is,  whether  the  defendant  be  liable  to 

for  improvements?  I  think  he  clearly  is.  It  is  found  by  the 
hat  the  value  of  the  property  is  raised  by  the  improvements  from 

to  9894.  1  Sj.     Whether  the  amount  of  the  rate  is  precisely  what  it 

be,  it  is  not  for  us  to  determine.  The  sessions  seem  to  have  esti- 
le  value  according  to  the  sum  at  which  it  would  let  to  an  under- 

That,  perhaps,  may  not  be  the  correct  principle  on  which  such 
ought  to  be  rated.  The  annual  value  is  part  only  of  the  annual 
ne  portion  of  that  rent  should  be  considered  applicable  to  repairing 
icing;  the  enirine*.     In  Rex  v.  Tamliruan,  pott,  128,  this  distinction 
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Seventhly,  Pro* 
portion,  fyc. 


A  poor  rate  made 
upon  two- thirds 
of  the  net  rent  of 
lands,  and  one- 
half  the  net  rente 
ofcoUericAjIsnot 
manifestly  un- 
equal, and  may 
be  a  (air  and 
equal  mode  of 
rating. 
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for  the  relief  of  the  poor  of  the  parish  of  Stoke+tpon-Trmt,  in  the  county  of 
Stafford,  the  justices  at  sessions  amended  the  rate,  subject  to  the  opinion 
of  tnis  Court,  upon  the  following  case : — In  the  above  rate,  which  was  nude 
upon  a  recent  survey  and  valuation  of  the  rateable  property  in  the  parish  of 
Stoke-uponrTrentj  the  occupiers  of  farms,  lands,  ana  tithes,  ana  also  of 
market  tolls,  throughout  the  said  parish,  were  assessed  in  respect  of  such 
property  respectively  upon  two-thirds  of  their  estimated  net  yearly  rent,  pay- 
able to  the  landlord  and  the  occupiers  of  houses,  potworks,  and  every  other 
description  of  building ;  and  also  the  occupiers  of  collieries  and  coal  minej 
were  assessed  in  respect  of  such  property  respectively  upon  only  one-half  of 
their  estimated  net  yearly  rent  or  royalty,  payable  to  the  landlord.  In  the 
same  rate  the  lessees  of  certain  water-works  were  assessed  in  respect  of  their 
water- works  and  water-pipes  within  the  parish  upon  only  one-half  of  their 
estimated  yearly  rental  value ;  but  the  rate  was  amended  by  the  Court  as  to 
them,  by  assessing  them  upon  two-thirds  of  such  rental  value,  being  ia  the 
same  proportion  as  in  the  case  of  land.  The  question  for  the  consideration 
of  this  Court  was,  whether,  as  the  occupiers  of  farms,  lands,  tithes,  tolls,  and 
water-works  throughout  the  said  parish,  are  assessed  upon  two-thirds  of 
their  estimated  net  yearly  rent,  payable  to  the  landlord,  the  occupiers  of 
collieries  and  coal  mines  ought  not  to  be  rated,  in  the  like  proportion,  epos 
two-thirds  of  the  estimated  net  yearly  mine  rent  or  royalty  pakt  to  die  land- 
lord, instead  of  one-half,  as  charged  in  the  said  rate  ? 

Bay  ley,  J.  The  question  in  this  case  was,  Whether  a  rate  was  upon  an 
unequal,  and  consequently  an  unjust  principle.  It  estimated  the  value  of 
all  property  according  to  the  net  yearly  rent ;  but  it  fixed  the  rate  according 
to  two-thirds  of  the  rent  in  the  case  of  lands,  &c.,  whilst  it  fixed  it  accordiag 
to  one-half  only  in  the  case  of  houses  and  collieries :  and  whether  this  made 
the  rate  necessarily  unequal,  was  the  question.  It  was  not  disputed  hot  that 
the  sessions  were  in  general  the  proper  judges  of  value ;  bat  it  was  inejelfd, 
that  if  they  fixed  the  proportions  by  a  wrong  rule,  this  Court  might  and 
ought  to  interfere.  And  if  the  proportions  have  been  fixed  by  a  rule  whiok 
we  can  pronounce  to  be  wrong,  we  are  of  opinion  our  interference  is  requi- 
site. Can  we,  then,  pronounce  the  rule  acted  upon  in  this  case  to  be  wrong? 
It  was  almost  admitted  that  there  might  properly  be  a  distinction  in  the  pro- 
portions between  houses  and  land,  though  it  was  urged  there  could  not  be 
one  between  land  and  collieries ;  but  when  the  consequences  of  this 
sion  were  seen,  the  admission  was  withdrawn.  We  are,  however,  of 
that  there  may  properly  be  a  difference  in  the  proportion  of  the  annual 
upon  which  houses  and  lands  are  to  be  rated,  it  belonging  to  the 
to  fix  the  precise  proportion.  We  also  think,  that  houses  and  collieries  nay 
be  classed  together. 

The  rate  is  to  be  made  on  the  occupier  according  to  the  annual  profit  or 
value  which  the  subject  of  occupation  produces;  and  it  makes  no  difference 
in  the  amount  of  the  rate,  whether  the  occupier  be  tenant  or  owner.  In  the 
case  of  houses,  the  annual  profit  or  value  is  always  a  part  only  of  the  annul 
rent  paid  to  the  landlord.  Some  portion  of  that  rent  ought  to  be  set  apart  to 
form  a  fund  for  repairing  or  rebuilding,  when  necessary ;  in  other  words,  to 
maintain,  or  reproduce  the  subject  of  occupation,  a  much  less  part,  if  any, 
of  the  annual  rent  of  land  is  wanted  for  either  of  those  purposes,  and  the 
whole  in  some  cases,  or  nearly  the  whole  in  others,  is  annual  profit  or  value 
This  difference  is  mentioned  by  Lord  Mansfield  in  Rex  v.  Broarave.  la 
the  case  of  collieries,  also,  a  part  of  the  annual  rent  must  be  appropriated  to 
repair  and  replace  the  works  and  engines,  and  in  that  respect  they  are  in 
the  same  situation  with  houses.  The  sessions  were,  therefore,  warranted  ia 
making  a  difference  in  the  proportion  of  rating,  with  reference  to  annual 
rent,  between  houses  and  collieries  on  the  one  hand,  and  land  on  the  other; 
and  it  is  impossible  for  us  to  say  that  the  proportion  which  they  have  fixed 
is  not  the  right  one.  It  was  urged,  in  the  argument,  that  the  sessions  have 
fixed  the  rate  according  to  unequal  proportions  of  the  net  rent,  and  it  was 
contended,  that  by  the  words  "  net  rent,"  was  meant  the  clear  annual  rent, 
after  every  deduction,  including,  therefore,  the  part  to  be  set  aside  for 
repairs  and  reproduction  of  the  subject  of  the  rate,  and,  consequently,  that 
the  rate  was  unequal.    But  we  cannot  attribute  any  such  meaning  to  these 


arts,  etc.,  according  la  me  nature  ana  respective  uses  thereof;   pvub.ittanot" 
be  atstaicd  in  like  manner  as  lands  of  a  like  quality,  and  dwell-   >"  berated  for  lu 
,  wharfs,  &c.,  of  a  like  and  similar  Rite  or  nature,  in  He  respective  ""pored  ral«. 
lere  the  same  should  be  situate,  should  be  assessed ;  and  that  the 
«,  and  other  personal  property  of  the  company,  liable  to  be  rated 
,  should  be  assessed  in  like  manner,  and  in  the  same  proportion 
nonal  property  should  ba  assessed.    Held,  that  land  of  the  coin- 
by  them  for  the  purpose  of  the  canal,  was  rateable  qua  land,  not 
of  its  improved  value,  but  iu  respect  of  that  which  would  have 
hie  if  it  hud  not  been  used  for  the  purposes  of  the  canal . 

a*  Oxford  Canal  Company,  10  B.  &  C.  103.     By  a  canal  act,  the   j„  Muutlu  the 
of  the  Oxford  canal  were  empowered  to  take  a  mileage  tonnage   **J<"  "i  lbs  iuii. 
md  other  merchandises,  excepting  that  they  were  not  to  lake  a  n£1a  ^boiude 
■on  coals  for  a  distance  of  two  miles,  measured  from  /..  to  B.     As   deduction*  torn, 
o  miles,  it  was  enacted  that  the  proprietors  of  the  Coventry  canal   S11JcU^f'^1|0' 
■  all  the  rates  and  duties  payable,  by  virtue  of  that  act,  for  all   gd^r  rtuu-gw 
d  from  any  part  of  the  Oxford  canal  within  those  two  miles;  and   must  be  made 
tors  of  the  Oxford  canal  were  to  take  all  the  rates  payable,  by   ^ZS'oFSS, 
making  the  Coventry  canal,  for  all  goods,  except  coats,  conveyed   received, 
■tit  of  the  Oxford  canal,  and  afterwards  upon  the  Coven  try  canal, 
e  miles  and  a  half  of  the  junction  of  the  two  canals.     The  point 
of  the  Oxford  and  Coventry  canals  was  in  the  parish  otF.     That 
lain*  one  mile  and  nine  hundred  and  sixty-three  yards  of  the 
isj,  being  part  of  the  two  miles  above-mentioned,  and  also  two 
i  quarter  of  the  Coventry  canal,  being  part  of  the  three  miles  and 
e-mentioned. 

et,  33  Geo.  III.  c.  80,  for  making  the  Grand  Junction  Canal, 
■at  it  was  apprehended  the  intended  canal  would  be  injurious 
pany  of  proprietors  of  the  Oxford  canal,)  it  was  agreed  that  the 
mi  thereinafter  mentioned,  should  be  made  to  them  as  en  indem- 
igainsl  such  injury.  It  then  authorised  the  proprietors  of  the 
isJ  to  take,  for  all  coals  that  should  pass  from  the  Oxford  canal 
ion,  the  Grand  Junction  canal,  the  sum  of  3s.  tfdl  per  ton,  without 
te  distance  the  same  should  pass  on  the  Oxford  canal ;  and  for 
nds  which  should  pass  from  any  navigable  canal  into  or  upon  the 
al,  and  from  thence  into  or  upon  the  Grand  Junction  canal,  or 
'rand  Junction  canal  into  or  upon  the  Oxford  canal,  and  from 
or  npon  any  other  canal,  the  sum  of  4s.  id.  per  ton,  without  any 
ie  distance  the  same  should  nam  on  the  Oxford  canal. 


) 

nthly,  Pro* 
rtion,  &$c. 


1  tax  do  rule 
lie  poor  rate. 


ons  rcmov- 
>ut  of  pa- 
's to  pay  pro- 
ion  of  the 


$00r— (II.  Of  the  Poor  Rate.) 

and  vice  vena,  and  consequently  through  the  parish  of  -F.,  as  one  mile,  nine 
hundred  and  sixty-three  yards  Dears  to  thirty-four  miles  and  seven-eighths, 
the  distance  between  the  points  at  which  the  Oxford  canal  joins  the  Coventry 
and  Grand  Junction  canals. 

Fourthly,  That  they  were  rateable  in  that  parish  for  the  same  proportion 
of  the  compensation  tonnage  for  coals  passing  along  the  same  portion  of  the 
Oxford  canal,  from  the  Coventry  canal  into  the  Grand  Junction  canal. 

Held,  further,  that  in  fixing  the  amount  of  the  rate,  the  sum  paid  by  the 
proprietors  for  the  poor-rate,  the  expence  of  collecting  the  tolls,  of  repairing 
the  banks  of  the  canal,  and  of  supplying  it  with  water,  ought  to  be  deducted 
from  the  gross  profit. 

It  will  better  explain  this  last  point,  to  transcribe  what  passed  on  the 
subject  in  the  course  of  the  argument — It  was  contended  on  behalf  of  the 
company  that  the  poor  rates,  the  expences  of  collecting  the  tolls,  and  of 
annual  repairs,  must  be  deducted  from  the  gross  amount  of  the  tolls 
received. — Bay  ley,  J.  There  can  be  no  doubt  the  poor  rate,  the  annual 
repairs,  and  the  expences  of  collecting  the  toll  must  be  allowed.  The  sum 
which  remains  after  making  such  deductions  constitutes  the  net  profit — 
Parke,  J.  In  strictness,  all  the  profits  ought  to  be  rated,  but  inasmuch 
as  tenants'  profits  in  respect  of  other  lands  in  the  parish  are  not  rated,  die 
tenants'  profit  in  respect  of  land  occupied  by  the  canal  company  ought  not 
to  l>e  rated. 

Counsel  then  proceeded : — The  annual  repairs  of  that  part  of  the  canal 
situate  in  the  parish  amount  to  20/.,  the  annual  repairs  of  the  whole  line  of 
the  canal  amount  to  4000/.  It  is  desirable  that  the  Court  should  state 
whether  in  fixing  the  rate  there  should  be  deducted  that  proportion  of  the 
whole  sum  expended  in  repairs,  which  the  length  of  the  canal  in  the  parish 
of  Foleshill  bears  to  the  whole  line  of  the  canal,  or  whether  only  the 
expence  of  repairs  incurred  in  that  part  of  the  canal  situate  in  FoleshOL 
— Bay  ley,  J.  The  rate  is  to  be  in  proportion  to  the  value  of  the  land  in  the 
parish  where  the  rate  is  made  :  therefore  all  expences  incurred  in  repairing 
that  part  of  the  canal  in  that  parish  must  be  allowed. — Littledale,  J.  The 
banks  in  one  parish  may  require  more  repair  than  in  another,  or  there  may 
be  locks  which  require  frequent  repair ;  so  that  it  may  happen  that  a  given 
part  of  a  canal  may  yield  no  profit  whatever. — Counsel  further  urged,  that 
a  deduction  must  also  be  made  for  the  expence  of  supplying  water  for  the 
canal.  It  is  analogous  to  the  expence  of  manure  used  in  the  cultivation  of 
land.  Without  the  supply  of  water,  the  canal  can  produce  no  profit  what- 
ever. The  fair  rent  of  land,  is  the  value  of  the  land  after  deducting  the 
expences  of  cultivation. — Bay  ley,  J.  There  must  undoubtedly  be  an  allow- 
ance made  upon  that  account;  the  quantum  will  1>e  a  question  for  the 
sessions.  We  can  only  lay  down  the  principle.  We  never  fix  the  quan- 
tum, unless  the  sessions  tell  us  the  principle  upon  which  they  have  fixed  the 
quantum,  and  their  calculation  appears  to  be  erroneous. 

Rex  v.  Clerkenwell,  FoL  12 ;  1  Bott,  1 1 1 ;  1  Not.  P.  L.  220.  An  order 
was  quashed  which  was  made  to  confirm  a  poor  rate,  which  rate  was  made 
according  to  the  land-tax.  Objected,  that  this  taxation  was  not  equal, 
because  the  personal  estate  in  the  public  funds  is  not  chargeable  to  the 
land-tax,  but  it  is  to  the  poor :  and  by  the  whole  Court,  this  rate  for  that 
reason  was  set  aside. 

By  17  Geo.  II.  c.  38,  s.  12.    After  reciting,  that  whereas  persons  frequently 
remove  out  of  parishes  and  places  without  paying  the  assessed  rates  on  them, 
and  oilier  persons  do  enter  and  occupy  their  houses  and  tenements  part  of  the 
year,  by  reason  whereof  great  sums  are  annually  lost  to  such  parishes  and 
places ;  it  is  enacted,  that  where  any  person  or  persons  shall  come  into,  or 
occupy  any  house,  land,  tenement,  or  hereditament,  or  other  premises,  out  of  or 
from  which  any  other  person  assessed  shall  he  removed,  or  which  at  the  time 
of  making  such  rate  was  empty  or  unoccupied,  then  every  person  so  removing 
from,  and  every  person  so  coming  into  or  occupying  the  same,  shall  be  liable 
to  pay  such  rate  in  proportion  to  the  time  that  such  person  occupied  the    j 
same  respectively,  in  the  same  manner,  and  under  the  like  penalty  of   « 
distress,  as  if  such  person  so  removing  had  not  removed,  or  such  person  r  ' 
so  coming  in  or  occupying,  had  been  originally  ratc*d  and  assessed  in  such 


Seventh  ly.~  Of  ihr  Proportion,  jfc. 

ite  ;  whicb  said  proportion,  in  case  of  dispute,  tball  bo  ascertained  Iiy  any   Stventhtf, 
mo  or  mure  f>T  liis  Majesty's  justices  of  the  peace.  '        portion, 

By  die  construction  of  the  local  ail  3D  ami  10  Ceo.  Ilf.  c.  *7,  llic  London — 

>eck  Company  m  Bible,  eien  dnriiijr  (In-  lir-1  (welie  years  of  their  <■»!»- 
laJimcnt,  to  lie  lated  fi.»r  the  lair  aiiuu-i]  wilue  of  their  warehouses  and  oilier 
orts  which  art  finished  and  pro  cine  live,  though  nil  the  works  directed  by 
ie  art  be  not  completed.  But  such  completed  works  must,  umier  Mich 
imiDislanccs,  be  rated  for  ibeir  value  at  the  rate  of  Bf/t,  in  (be.  pouinl, 
leb  beinir  the  rite  calculated  upon  by  (he  leinslaturc  to  niisc  1-llV.  Hi.  74, 
tr  quarter  upon  ifi06l.,  the  axerajre  renlal  for  leu  years  preceding  iho  act 
T  parliament,  on  the  premises  destroyed  by  the  company  in  making  their 
oris:  ami  which  quztCfly  sum  the  company  were,  nl  nil  events,  bound  to 
a j  to  the  parish  ilurinif  the  twelve  yea  is,  or  until  the  works  were  completed, 
belheT  those  works  were  productive  or  uo(.  But  when  producible  beyond 
tat  sum,  the  surplus  is  to  be  taken  in  Uie  lirsl  hi-tanee  by  the  company,  ill 
rder  to  reimburse  themselves  what  they  ma;  have  advanced  to  llic  pnriih, 
•  make  good  the  uYJieicneics,  In  fort  any  Mich  productive  surplus  enisled, 
ntil  the  company  shall  he  reimbursed;  thrrefire,  until  these  purposes  are 
Tecled,  a  rate  made*  on  the  increased  real  value  of  the  dock  premise*  nt 
tore  than  SJd.  in  the  pound,  or  a  rate  of  8jd.  in  lite  pound  on  the  old 
MtUC  value  of  tlie  premises  before  the  mi  111  III  of  tlie  cumpany's  works, 
ad  below  the  increased  value  of  the  new  works,  is  in  either  case  had. 
fex  v.  St.  George,  MidiUeeex,  0  Eait,  127. 

EiffAt&fy).—igH  ti)t  jFami  of  lf)t  Kfltt,  Sllotonitcr  bit  tJic  3udtht$ ; 
anil  ©ublir.Uioii  of  tijr  Katt. 

The  requisites,  pointed  out  by  the  principles  of  tlie  several  preceding  I'.irhttv,  Fnrm 
we*,  as  being;  necessary  to  give  validity  ton  puor-rate,  liuviug  been  observed,  •$  rail  attain. 
it  but  cireuiiLsljii.ee  which  tei uaius  to  lie  loU-idiTcd,  and  which  vender" the  unit,  &c. 

lie  operative,  is  die  allowance  by  the  justices:  respecting  which  allowance    

ie  following;  eases  have  occurred,  nud  statutes  been  passed.  Bui  it  may  be 
tpeditut  here  to  stale  that, 

The  Form  of  the  Rale  may  be  to  tlie  following  effect: 
An  mttettment  for  the  necetiaty  relief  of  the  poor,  and/or  the  other  purpoin    Ftrmof  tht  X*lt. 
i  lie  teveral  aete  of  parliament  mentioned  relating  to  the  poor,  for  the  parith    '"'■ 
'  in  the  county  of  made  and  tuitiied  the  day  of 

■ing  the  firtt  rate  at  tixpence  m  the  pound  for  the  pretent  gear 
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)  See  other  forms  in  the  Appcadii,  poit. 
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Eighthly,  Form 
of  rate,  allow- 
ance, &r. 

A  poor-rate  must 
show  upon  the 
face  of  it  in  re* 
spect  of  what 
property  the  as- 
sessment is  made 
upon  each  indi- 
vidual charged  by 
the  rate. 


$Oor—  (II.  Of  the  Poor  Rate.) 

Rex  v.  The  Undertakers  of  the  Aire  and  Colder  Navigation,  2  B.  $  (X 

713.     Upon  an  appeal  against  a  rate  or  assessment  made  for  relief  of  tke 

poor  of  the  township  of  Castleford,  in  the  West  Riding  of  the  county  of  Fori, 

the  sessions  confirmed  the  rate,  subject,  &c. — Case :  On  the  rate  in  quesuoa 

being  produced,  it  appeared  that  the  property  in  respect  of  which  the 

defendants  were  rated  was  specified;  but  with  respect  to  all  the  other 

individuals  charged  thereby,  it  altogether  omitted  to  state  the  property  in 

respect  of  which  they  were  rated.    The  first  of  those  assessments  wis  u 

follows : — 

Occupier,  Rate, 


Allowance  of  the 
rate  by  the  Jos* 
ticca. 


Form  of  allow- 
ance. 


The  sessions  have 
no  original  power 
to  order  an  as- 
sessment. 


The  justices  can- 
not  refuse  sign- 
ing  a  poor  rate. 


The  allowance  of 
a  rate  is  a  minis- 
terial act. 


Officers  of  corpo- 
rate towns  have 
the  authority  of 
justices  of  peace. 


Ash  ton,  Joseph. 


1/.  8*.  9d. 


2s.  1(M. 


and  all  other  assessments  were  in  a  similar  form.  It  was  objected,  that  it 
should  have  appeared  by  the  rate,  in  respect  of  what  property  the  assessment 
was  made,  and  that  objection  was  specifically  pointed  out  by  die  notice  of 
appeal.  The  sessions  overruled  this  objection,  subject  to  the  opinion  of  dw 
court.  The  case  then  set  out  the  discussion  which  took  place  as  to  tke 
liability  of  the  defendants  to  be  rated  in  respect  of  the  property  for  wkiek 
they  were  charged ;  but  it  became  immaterial,  as  the  Court  decided  tke 
case  upon  the  first  point. — Abbott,  C.  J.  The  objection  to  the  form  of  tke 
rate  is  decisive.  If  any  person  wished  to  appeal,  on  the  ground  tint 
another  was  underrated,  how  could  he  tell  in  respect  of  what  property  tke 
rate  was  imposed?    Order  of  sessions  quashed. 

By  43  Eliz.  c.  2,  s.  1,  they  (meaning  the  said  overseers)  or  the  greater 
part  of  them,  shall  take  order  from  time  to  time  by  and  with  tke  content  *f 
two  or  more  such  justices  of  the  peace  as  is  aforesaid,  jrc.  [See  that  stit 
ante,  7.] 

And  this  consent  is  usually  given  by  the  justices  signing  the  rate,  witk 
their  allowance  thereupon  thus : 

We,  two  of  his  Majesty's  justices  of  the  peace  in  and  for  the  said  county,  owe 
whereof  is  of  the  quorum,  do  consent  unto  and  allow  of  this  assessment :  witnm 
our  hands  the  day  of  18 

J.  P. 
K.  P. 

But  this  consent  is  to  be  understood  of  two  justices  out  of  sessions;  fit 
the  sessions  have  no  original  power  to  order  an  assessment  to  be  made,  hot 
only  if  it  come  before  them  by  way  of  appeal ;  for  in  such  case  the  party 
would  be  deprived  of  the  benefit  of  appealing.    2  Ld.  Raw*.  798. 

And  if  the  justices  refuse  to  sign  and  allow  the  rate,  the  Court  of  K.  B. 
will  grant  a  mandamus  to  compel  them. 

Rex  v.  The  Justices  of  Dorchester,  1  Stra.  303 ;  1  Bott,  84.     A  mandsma 
issued  to  the  justices  to  sign  a  poor-rate  made  by  the  churchwardens  tut 
overseers.    Before  the  return,  a  motion  was  made  to  supersede  it  for  several 
objections  to  the  fairness  of  the  rate ;  and  that  this  would  be  speedier  aid 
better  for  the  poor,  than  to  reserve  the  debate  of  them  for  a  formal  return— 
But  by  the  Court    The  two  justices  are  necessary  to  sign  the  rate  only  by 
way  of  form  ;  for  it  is  the  churchwardens  and  overseers  that  hare  the  power 
of  making:  it ;  and  whether  it  be  a  fair  rate  or  not,  is  proper  for  thejunsdb* 
tion  of  the  sessions,  and  was  never  intended  for  examination.    The  esper- 
sedeas  being  denied,  the  justices  returned,  that  they  could  not  allow  tke 
rate,  it  not  being  a  just  ana  proper  rate ;  and  the  Court  having  before  girea 
their  opinion  of  this  upon  tne  motion,  they  resented  this  usage  so  far  thst 
they  quashed  the  return,  and  ordered  an  attachment  against  the  justices, 
who  thereupon  submitted,  and  returned  that  they  had  allowed  the  rate. 

Rex  v.  Ultoxeter,  1  Bolt,  83.  The  allowance  of  the  poor's  rate  by  two 
justices  is  merely  a  ministerial  act. 

Rex  v.  Kynaston,  1  East,  117;  2  Bott,  876 ;  .  determined  the  sane 
point 

43  Eliz.  c.  2,  s.  8,  enacts,  that  the  mayors,  bailiffs,  or  other  head  officers  of 
every  town  and  place  corporate  and  city  within  this  realm,  being  justice  or 
justices  of  peace,  shall  have  the  same  authority  by  virtue  of  this  act  witfan 
the  limits  of  their  jurisdictions,  as  well  out  of  sessions  as  at  their  sessions,  if 
they  hold  any,  as  is  herein  limited,  prescribed  and  appointed  to  justices  of 
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be  peace  of  the  county,  or  any  two  or  more  of  them,  or  to  the  justices  of  Eighthly,  Form 
eace  in  their  quarter  sessions  to  do  and  execute  for  all  the  uses  and  pur-  *]f  ratet'apjwiut- 
osts  in  this  act  prescribed,  and  no  other  justice  or  justices  of  peace  to  enter        »«**,  &r. 
r  meddle  there ;  and  that  every  alderman  of  the  city  of  London  within  his  ^llCTmen  ^ — 
rard  shall  and  may  do  and  execute  in  every  resjwet  so  much  as  is  appoint-   London. 
d  and  allowed  by  this  act  to  be  done  and  executed  by  one  or  two  justices  of 
caoe  of  any  county,  within  this  realm. 

Sect.  9,  enacts,  "  That  if  it  shall  happen  any  parish  to  extend  itself  into  A  P«*M»  extend 
sore  counties  than  one,  or  part  to  lie  within  the  liberties  of  any  city,  town,  ISSiuSwIoto 
r  place  corporate,  and  part  without,  that  then  the  justices  of  every  county,  twoUbcrtica. 
s  also  the  head  officers  of  such  city,  town,  or  place  corporate,  shall  deal  and 
itexmeddle  only  in  so  much  of  the  said  parish  as  lieth  within  their  liberties, 
nd  not  any  farther,  and  every  of  them  respectively,  within  their  several 
iriadictions,  to  execute  the  ordinances  before  mentioned  concerning  the 
emulation  of  overseers,  the  consent  to  binding  apprentices,  the  giving 
rarrant  to  levy  taxation  unpaid,  the  taking  account  of  churchwardens  and 
veneers,  and  the  committing  to  prison  such  as  refuse  to  account  or  deny  to 
ay  the  arrearages  due  upon  their  accounts ;  and  yet,  nevertheless,  the  said 
hurchwardens  and  overseers,  or  the  most  part  of  them,  of  the  said  parishes 
hat  do  extend  into  such  several  limits  and  jurisdictions,  shall,  without 
ividing  themselves,  duly  execute  their  office  in  all  places  withiu  the  said 
ari&h,  in  all  things  to  them  belonging,  and  duly  exhibit  and  make  one 
vooount  before  the  said  head  officer  of  the  town  or  place  corporate,  and  one 
tther  before  the  said  justices  of  peace." 

After  a  rate  has  been  allowed,  it  should  not  be  altered  by  inserting  addi-  Rate  not  to  be 
kmal  names,  although  with  the  magistrate's  approbation.    Rex  v.  Barret,  altered* 
Tow.  405. 

The  ancient  rate  may  be  a  good  rule  for  future  assessments,  but  it  cannot 
e  confirmed  as  a  standing  rate ;  to  be  equal  it  must  be  altered  as  circum- 
ances  alter.    Rex  v.  Wrexham  Regis,  1  Bott,  123. 

In  Rex  t.  Folly,  1  Bott,  86 ;  1  Not.  P.  L.  64 ;  it  was  decided,  that  a  jute  for  a 
ite  for  a  borough  cannot  be  made  by  the  overseers  appointed  by  the  justices  be  wnflrmed  by 
f  the  county,  nor  be  allowed  by  the  justices  of  a  county.  a  justice  of  a 

But  in  Hex  v.  Gordon,  \  B.  &  A.  524,  where  a  parish  contained  within  co*"1*' 
self  a  borough  not  co-extensive  with  it,  and  the  mayor  of  the  borough,  on 
return  to  a  mandamus  for  allowing  a  poor-rate  made  by  the  churchwardens 
nd  overseers  of  the  whole  parish,  stated  a  custom  which  had  existed  since 
at.  43  Eliz.  c.  2,  of  appointing  separate  churchwardens  and  overseers, 
nd  of  making  separate  rates  for  the  borough  and  for  those  parts  of  the 
arish  which  lay  without  the  borough;  it  was  holden  that  such  custom 
as  invalid,  and  the  return  was  quashed  accordingly. — Lord  Ellenboimujh, 
'.  J.  The  9th  section  of  the  43d  of  Eliz.  specifies  and  enumerates  many 
cts  that  may  be  done  separately,  where  a  parish  is  partly  within  a  town 
>rporate,  and  partly  without;  but  it  does  not  mention  the  act  of  making 
ites.  Now  this  of  itself  afTords  a  very  strong  presumption  that  the  lcgis- 
iture  contemplated  the  making  of  one  entire  rate  for  the  parish;  and 
asides,  that  section,  after  directing  in  what  way  the  churchwardens  and 
rerseers  are  to  be  appointed,  enacts  expressly  that  they  shall,  without 
ividing  themselves,  execute  their  offices  in  all  places  within  the  said  parish. 
hat  shows  distinctly  that  one  rate  only  for  the  whole  parish  must  be  made, 
ad  prohibits  the  making  of  separate  rates  by  the  separate  bodies  of  church- 
aniens  and  overseers  as  has  been,  according  to  the  custom  stated  in  this 
fturn,  done  within  this  tarough.  I  think  this  return  to  the  mandamus  bad. 
59  Geo.  III.  c.  95,  after  reciting  in  its  preamble  that  various  towns  cor- 
jrate  or  franchises,  situate  within  one  or  more  parish  or  parishes,  and  not 
►-exteusive  therewith,  have  heretofore,  and  for  a  long  time  past,  been  sepa- 
itelv  assessed  from  the  parish  or  parishes  in  which  they  are  situate,  for  the 
•lief  of  the  poor,  and  distinct  overseers  been  appointed  for  such  parishes, 
ich  assessments  and  ap]K)intments  being  in  many  cases  without  authority, 
id  cannot  now  be  reunited  without  manifest  inconvenience  and  hardship, 
xacts  that  from  and  after  the  passing  of  this  act  all  such  separation  of  towns 
nrporatc  or  franchises  from  the  parish  or  parishes  in  which  they  are  situate, 
-gcther  with  the  separate  and  distinct  appointment  of  overseers  of  the  poor, 
lall  be  deemed  lawful  in  the  same  manner  as  if  the  said  separation  or  divi- 
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sion  had  taken  place  under  the  authority  of  the  act  of  the  43d  Eliz. :  Provided 
that  nothing  in  this  act  shall  render  legal  or  confirm  any  separation  in  respect 
to  maintenance  of  the  poor  or  appointment  of  overseers,  in  any  case  whew  it 
shall  appear  thai  such  separation  has  commenced  within  sixty  years  bete 
the  passing  of  this  act 

Rex  v.  Edwards  and  Symtmds,  1  Bla.  Rep.  637;  1  Bott,  87;  1  NeL 
P.  L.  63.  The  defendants  were  justices  of  the  peace  for  St.  Ives  in  Con- 
trail, and  had  evaded  the  signing  of  a  poor-rate  in  obedience  to  a  writ  of 
mandamus,  by  keeping  out  of  the  way  so  as  not  to  be  served  with  the  writ: 
and  an  attachment  was  granted  for  the  contempt. 

By  1 7  Geo.  II.  c  3,  s.  1 ,  the  churchwardens  and  overseers,  or  other  peim 
authorised  to  take  care  of  the  poor,  shall  give  or  cause  to  be  given  pubht 
notice  in  the  church  of  every  rate  for  relief  of  the  poor  allowed  by  the  justice*, 
the  next  Sunday  after  such  allowance;  and  no  rate  shall  be  reputed  sufficient 
so  as  to  collect  the  same,  unless  such  notice  shall  have  been  given. 

The  next  Sunday  after  such  allowance.']  In  Rex.  v.  Newcomb  and  another, 
4  T.  R.  368 ;  1  Bott,  88 ;  it  was  determined,  that  if  a  poor-rate  be  net 
published  in  the  church  on  the  next  Sunday  after  it  bath  Deen  allowed  by 
the  justices,  it  is  a  nullity,  and  payment  under  it  cannot  be  enforced. 
although  not  appealed  against  at  the  sessions.  And  Lord  Kenyan,  C.  Jn 
said  it  was  a  radical  defect  in  the  rate  itself,  which  nothing  could  cure. 

(Ninthly)— <&t  Inspection  of  tfje  Kate,  *r. 

By  17  Geo.  II.  c.  3,  s.  2,  it  is  enacted,  "  That  the  churchwardens  ui 
overseers  of  the  poor,  or  other  persons  authorised  as  aforesaid  in  every  parish, 
township,  or  place,  shall  permit  all  and  every  the  inhabitants  of  the  mk 
parish,  township,  or  place,  to  inspect  every  such  rate  at  all  seasonable  tune*, 
paying  one  shilling  for  the  same,  and  shall  upon  demand  forthwith  gift 
copies  of  the  same  or  any  part  thereof,  to  any  inhabitant  of  the  said  pansb, 
township,  or  place,  paying  at  the  rate  of  6rf.  for  every  twenty-four  names." 

By  s.  3,  it  enacted,  "  That  if  any  churchwarden  or  overseer  of  the  poor, 
or  other  person  authorised  as  aforesaid,  shall  not  permit  any  inhabitant  or 
parishioner  to  inspect  the  said  rates,  or  shall  refuse  or  neglect  to  give  comet 
thereof  as  aforesaid,  such  churchwarden  or  overseer,  or  other  person  autborm 
as  aforesaid,  for  every  such  offence,  shall  forfeit  and  pay  to  the  parry  aggrieves* 
the  sum  of  20/.  to  be  sued  for  and  recovered  by  action  of  debt,  bill,  plaint, 
or  information,  in  any  of  his  Majesty's  courts  of  record,  wherein  no  essoin, 
protection,  or  wager  of  law,  or  more  than  one  imparlance  shall  be  allowed." 

S[)encely  v.  Robinson,  3  B.  $  C.  658;  5  D.  &  RyL  572 ;  2  D.  f  RyL 
May.  Ca.  551.     Debt  on  stat.  17  Geo.  II.  c.  3,  s.  2.    The  declaration  stato! 
that  the  plaintiff  was  an  inhabitant  of  the  township  of  Coxwoula\  in  the 
North  Riding  of  the  county  of  York,  and  that  the  defendant  was  one  of  the 
overseers  of  Die  poor  of  that  township ;  that  on  the  26th  day  of  March,  1834, 
the  churchwardens  and  overseers  of  the  poor  of  that  township  made  a  me 
for  the  relief  of  the  poor,  which  was  afterwards  duly  allowed  by  two  justices, 
and  that  the  churchwardens  and  overseers,  after  the  allowance  of  the  rate, 
gave  public  notice  thereof  in  the  church  of  that  rate  having  been  allowed; 
the  declaration  then  stated  that  the  plaintiff  requested  the  defendant  as  sack 
overseer  to  admit  him,  the  plaintiff,  to  inspect  the  rate,  and  tendered  to  hill 
one  shilling  for  the  same,  yet  that  the  defendant  neglected  and  refused  w 
permit  the  plaintiff  to  inspect  the  rate,  contrary  to  the  form  of  the  statute,  etc. 
whereby  defendant  forfeited  20/.    The  second  count  stated  that  the  plaintif 
at  a  reasonable  time,  to  wit,  on,  &c,  at,  &c,  demanded  of  the  defendant, 
so  being  such  overseer,  a  copy  of  the  rate,  aud  was  ready,  and  offered  to  pay 
to  the  defendant  at  and  after  the  rate  of  6d.  for  every  twenty-four  namei 
thereof,  vet  that  the  defendant  refused  to  give  him  the  copy.     At  the  trial 
before  tiayley,  J.,  at  the  summer  assizes  for  the  county  of  York9  1824, 
the  following  appeared  to  be  the  facts  of  the  case :  The  plaintiff  was  aa 
inhabitant  of  the  township  of  Coxwould,  and  the  defendant  was  overseer 
of  that  parish.    The  rate  in  question  was  made  on  the  26th  of  March, 
allowed  on  the  27th,  and  published  on  the  28th.    About  eight  o'clock  of  the 
19th  of  April,  the  plaintiff  sent  his  son  to  the  defendant,  to  request  that  he 
would  come  to  him  at  his  (plaintiff's)  house.    The  defendant  went  and  aa* 
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ie  plaintiff  and  his  attorney;  the  plaintiff  asked  the  defemtat  to  allow  him  Nhtkl^Ofim* 
i  haspeet  the  rate,  and  tendered  him  one  ihilling  on  that  account.    The    awetfaj  r*t*t 
afcnaWt  amid  that  he  dmst  not  allow  H;  he  was  ordered  not  to  do  it    The  4** 

IsintifPa  attorney  then  ashed  him  for  a  copy  of  the  late.    The  defendant  

ben  went  away  and  related  what  had  taken  place  to  the  Rev.  Mr.  Newkm, 
Magistrate,  and  stated  that  he  had  not  shewn  the  rate,  because  he  was 
ifniinMl  that  he  was  not  obliged  to  show  it  Mr.  Newton  told  him  that  he 
sja,  and  pointed  oat  the  clause  in  the  act  of  parliament,  and  advised  him 
»  go  back  immediately  and  show  the  plaintiff  the  rate,  and  take  a  copy  of 
I  next  morning  as  early  as  possible  to  the  attorney.    The  defendant  did 


to  the  plaintiff's  house  in  about  two  hours  after  the  inspection  of 
h»  ante  had  been  demanded,  and  offered  to  show  him  the  rate,  and  the 
Isfaadaat  made  out  a  copy  that  night  and  delivered  it  to  the  plaintiff's 
Money  early  the  following  morninff.  The  latter  said  that  it  was  too 
ate,  for  the  plaintiff  could  not  appeal  to  the  next  sessions.  The  defendant 
kM  mat  he  would  waive  all  objection  to  the  notice.  The  defendant  on  the 
Ltth  «f  April  had  met  the  plaintiff' s  attorney  m  Jftlauty  market,  which  is 
front  eight  miles  from  Cotewould,  and  he  then  asked  him  if  he  had  a  copy 
*?  the  rate,  for  he  was  employed  by  the  plaintiff,  and  wished  to  see  one* 
rhe  defendant  said  that  he  should  haveoneif  he  was  entitled  to  it,  and  the 
ittorney  replied  that  he  should  be  at  Coxwould  on  Monday  the  19th,  and 
mould  expect  to  have  one.  Upon  this  evidence  the  learned  judge  told  the 
ivy  that  ahntugh  there  was  a  refusal  atone  time  to  permit  an  inspection  of 
the  rata,  the  sjaartion  was  whether  that  refusal  was  not  done  away  with  by 
what  snbsnipwmlT  took  place.  The  defendant,  within  two  hours  after  the 
refusal,  having  ofared  to  allow  the  plaintiff  to  inspect  the  rate,  and  having 
delivered  a  copy  to  the  plaintiff's  attorney  early  next  morning,  a  party  was 
bound  to  give  an  overseer  a  reasonable  time  to  do  what  the  law  required* 
IW  learned  lodge  then  told  the  jury  that  if  they  thought  that  the 
ieftndsnf  had  complied  with  the  demand  in  a  reasonable  time,  the 
lefondant  was  entitled  to  a  verdict  The  jury  found  a  verdict  for  the 
Icfcndant  -A  rale  md  was  obtained  for  a  new  trial  in  Miehaekmrnt  term, 
■post  the  ground  mat  this  verdict  was  against  evidence,  and  also  upon  the 
ground  that  the  learned  judge  misdirected  the  jury,  inasmuch  as  a  per- 
mission to  inspect  the  rate  having  been  once  refused,  a  right  of  action 
vested  in  the  plaintiff.  Cause  having  been  shown — Abbott,  C.  J.  My 
doubt  in  this  case  has  been  not  whether  the  learned  judge  left  the  proper 
question  to  the  jury,  but  whether  he  ought  to  have  left  any  question  at 
aO  to  the  jury.  I  think  that  the  plaintiff  ought  to  have  been  nonsuited. 
Stat.  17  Geo.  II.  c.  3,  s.  2,  enacts,  "  that  the  churchwardens  and  over- 
seers shall  permit  all  and  every  the  inhabitants  of  the  said  parish, 
township,  or  place,  to  inspect  every  such  rate,  at  all  seasonable  times,  paying 
one  shilling  tor  the  same,  and  shall,  upon  demand,  forthwith  give  copies  of 
the  same,  or  any  part  thereof,  to  any  inhabitant  of  the  said  parish,  town- 
ship, or  place,  paying  at  the  rate  of  sixpence  for  every  24  names."  The 
person,  therefore,  to  whom  an  inspection  is  to  be  allowed,  or  a  copy  to  be 
given,  must  be  an  inhabitant  The  defendant,  therefore,  was  not  bound 
to  attend  to  the  request  made  by  the  attorney  of  the  plaintiff  on  the  17th. 
The  next  clause  enacts,  that  in  case  any  overseer  snail  not  permit  any 
inhabitant  or  parishioner  to  inspect  the  said  rates,  or  shall  refuse  or  neglect 
to  give  copies  thereof,  such  churchwarden  or  overseer,  for  every  such 
offence,  shall  forfeit  and  pay  to  the  parties  aggrieved,  20/.  The  latter  words 
plainly  import  that  the  penalty  is  to  be  given  to  the  person  who  has 
sustained  an  injury  by  the  act  of  the  overseer.  Now  here  the  plaintiff 
sustained  no  injury,  for  he  was  not  deprived  of  his  appeal  by  what  took 

ece,  as  it  might  have  been  entered  at  the  next  sessions,  and  the  justices 
1,  however,  to  adjourn  it  to  a  subsequent  sessions.  The  question  left  to 
the  jury  was,  whether  the  defendant  had  complied  with  the  request  of  the 
plaintiff,  to  be  permitted  to  inspect  the  rate,  or  to  give  a  copy,  within  a 
reasonable  time.  Before  any  right  of  action  could  vest  in  the  plaintiff,  by 
reason  of  the  defendant's  not  permitting  him  to  inspect  the  rate,  a  request 
must  have  been  made  for  such  permission  at  a  reasonable  time  and  place. 
The  house  of  the  overseer,  where  he  may  be  fairly  supposed  to  keep  the 
VOJ«  IV.  K 
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Ninthly,  Of  in-  rate-book,  must  be  the  reasonable  place  for  making  such  a  request,  or 
tpecting  rait,     demand.    Now,  in  this  case,  the  overseer,  without  having  any  notice  that 
Jfc  the  rate-book  is  required,  is  desired  to  come  to  the  plaintiff's  house,  and 

the  demand  to  inspect  the  rate-book  is  made  at  a  place  where  it  vat 
known  he  could  not  have  the  book  with  him.  That  was  an  unreasonable 
place  for  making  the  request  I  think,  therefore,  that  there  was,  in  Ail 
case,  no  legal  request  or  demand  to  inspect  the  rate-book.  Then,  at  to  the 
copy  of  the  rate,  assuming  that  the  demand  of  a  copy  made  by  the  solicitor 
in  the  presence  of  the  plaintiff,  was  a  demand  by  the  latter,  the  defendiat 
was  entitled  to  a  reasonable  time  to  comply  with  that  demand.  For 
although  the  statute  requires  the  overseer  to  furnish  the  copy  fortMvitk, 
that  word  must  receive  a  reasonable  construction  so  as  to  give  the  ovenes 
an  opportunity  of  making  the  copy  required.  Here  the  copy  was  made 
during  the  night,  and  delivered  the  following  morning.  That  demand  was 
complied  with  in  a  reasonable  time,  and,  therefore,  the  plaintiff  ought  to 
have  been  nonsuited. 
An  assistant  Bennett  v.  Edwards,  7  B.  f  C.  586;   1  M .  4*  U.  482.     In  Una  case 

ed under 60Geol"  ^e  act*on  was  against  an  assistant  overseer,  under  the  following  drcaav 
s.  c.  is,  is  not  stances.  The  plaintiff,  and  his  attorney,  Steele,  required  of  the  defendant 
Jjjjj  to  ft*  to  see  the  rates,  but  tendered  no  fee  to  the  defendant  for  shewing  them.  Oi 

prodvSi^tnc  a  subsequent  day  they  went  together  to  the  defendant's  house;  die  defcn- 
rate,  upon  dant  met  them  in  the  yard,  close  to  the  door.    Steele  said,  "  it  is  mtrmatrd 

faSecto?  unless  to  Mr'  Benneii  (Ae  plaintiff),  that  the  reason  you  refused  to  shew  the  se- 
tt appear  that  by  counts  was  because  the  proper  fees  were  not  tendered.  I  hone  yon  will  take 
the  terms  of  his  the  money  and  let  us  see  the  rate."  The  defendant  then  said, M  I  cannot;  I 
was°par?o?his  nave  *he  nooks,  but  I  have  orders  not  to  shew  them ;"  and  a  moment  after- 
duty  to  produce  wards  added,  "  Bennett  may  see  them  by  going  to  die  vestry,"  (explahune;, 
aemand  andWhat  uP°n  cnotu'ry»  t08*  ^e  meant  the  select  vestry,  who  had  consented  to  meet 
refusal  sufficient  at  short  notice,  should  the  plaintiff  apply  for  inspection  of  the  rata  and  ae- 
tomaintain  the  counts.)  The  plaintiff  then  tendered  Is.  6d.,  ana  said  he  demanded  mspee- 
action'  tion  of  the  poor-rate ;  and  the  defendant  said  he  had  orders  not  to  skew 

them.  A  rate  was  allowed  on  the  17th  May,  1827,  and  published  hi 
church  on  the  20th,  in  the  form  following :  "  This  is  to  give  notice,  that  i 
rate  or  assessment  of  one  shilling  in  the  pound  will  be  collected  forthwith." 
The  next  preceding  rate  had  been  made  the  8th  December,  1826%  and  pas- 
lished  on  the  24th.  The  action  was  brought  before  June  15th,  so  that  M 
sessions  intervened  between  the  time  of  the  refusal  and  the  commencement 
of  the  suit.  The  first  two  counts  charged  the  defendant  as  overseer,  in  one, 
with  refusing  to  shew  the  rate,  and  in  the  other  with  refusing  to  runrish  s 
copy,  with  an  averment  of  a  tender  of  the  fees  in  both.  There  were  twt 
other  counts  similar  in  all  respects,  except  that  thev  charged  the  defendant 
as  assistant  overseer.  At  the  trial  it  was  objected,  inter  ali*,  that  the  ptan> 
tiff,  not  having  been  aggrieved  by  the  defendant's  refusal  to  produce  the 
rate,  could  not  maintain  this  action,  and  the  above  case  of  Speneely  v.  Jtt- 
binson  was  cited,  upon  the  authority  of  which  case,  but  against  ins  owl 
opinion,  the  learned  judge  (Li (tied ale,  J.)  directed  a  nonsuit,  with  leave 
to  the  plaintiff  to  move  to  enter  a  verdict  for  the  penalty,  if  this  court 
should  be  of  opinion  that  the  plaintiff  was  a  party  grieved  within  the  17 
Geo.  II.  c.  3,  8.  3.  The  arguments  upon  the  motion  to  make  the  rule  nisi 
absolute,  may  be  collected  from  the  judgment  of  the  Court 

Bayley,  J.  In  the  course  of  the  argument  six  questions  have  been  pre- 
sented, on  one  only  of  which  we  have  felt  any  doubt  We  will  first  dispose 
of  the  others  in  order.  First,  the  presence  of  the  attorney  has  been  made  at 
objection  to  the  mode  of  making  the  demand ;  and  it  is  said,  that,  net 
being  a  parishioner,  he  and  the  plaintiff  improperly  required  the  defendant 
to  give  them  inspection.  But  it  appeared  in  the  course  of  the  evidence  that 
the  attorney  had  explained  to  the  defendant  that  he  asked  for  inspection  on 
behalf  of  Mr.  Bennett,  his  client,  and  although  by  the  statute  17  Geo.  II. 
c.  3, 8. 2  &  3,  an  inhabitant  alone  is  entitled  to  inspect  the  rate,  yet  his  attor- 
ney, or  any  other  person,  may  go  with  him  to  make  the  demand  ;  or  in  case 
of  an  improper  refusal,  how  can  the  demand  be  proved?  Secondly,  I  think 
the  plaintiff  was  a  party  aggrieved.  Here  the  plaintiff  had  a  right  to  sea 
the  rate,  in  order  to  satisfy  himself  whether  he  was  fairly  dealt  with,  ani 


Ninthly—Of  Inspecting  Rate,  ift. 
Her  parlies  were  assessed  M.  all,  M  to  tie  fiill  value,  or  whether  NnaUg.  Of  •■ 
nated;  and  this  inspection  was  wrongfully  denied  liiiu.  Thirdly,  — 
(inhere  was  no  proper  publication  in  church,  b.-caose  the  noli™ 
e  that  the  rale  li.nl  been  allowed,  bin  merely  that  it  would  be 
rthwiih.  Now  the  act  require*  no  such  publication  in  word*, 
require?  is  "that  the  eh ureh warden*  anil  ovenerrs,  or  irtlier 
borised  to  tale  care  at  the  poor  in  even-  parish,  township.  to, 
it  cause  w  be  given  [public  imlice  in  church  of  every  rate  for  the 
;  poor  allowed  by  the  justices  of  the  peace  the  next  Sunday  after 
hall  bare  lieeu  so  allowed ;  and  timi  no  rate  Khali  be  reputed 
iitlii-iciil,  sii  a*  ui  collect  and  raise  the  same,  unless  such  notice 
ieen  Riven."  It  doc*  not  say  thai  notice  shall  be  iriien,  "  that 
n  heeu  allowed,"  but  "  of  every  rate  allowed."  This  hna  hwin 
It  must  liavc  been  in  fuel  allowed,  or  the  publication  would  lie 
notice  that  a  rate  is  about  H  he  collected,  m  ttmttilalr  imrillm 
been  allowed.  Fourthly,  the  it1ijecli«n  that  there  wan  not  x 
irnaiid,  is  answered  hy  the  fact  that  the  plaintiff  asked  for  the 
e  was  no  rate  in  tar  at  the  time  of  such  demand  except  thin, 
lulilisbed  in  church  on  the  20th  of  May,  and  demand  was  made 
I.  Fifthly,  it  is  Maid  that  the  refusal  was  not  absolute,  because 
■ere  offered  to  l>e  produced  at  the  vestry.  But  if  a  party 
dth  the  rule  has  uo  right  to  insist  on  term*,  then  a  refusal 
y  such  terms  as  he  lias  no  right  In  insist  on,  is  an  unlawful 
dhe  thereby  commit'  [be  offence  of  not  permitting  the  parisli- 
vpex  the  rate  within  the  words  of  this  act  of  parliament.  The 
iDotion  on  which  we  doubt,  is,  whether  the  defendant  it*  iiwistanl 
liable  within  the  act  of  purl i.i incut.  We  all  think  that  thin  rale 
i  be  made  absolute  for  entering  n  verdict  lor  the  jilniiitiff.  For 
that  an  assistant  overseer  ni.iv  be  liable  to  tile  penalty  iuijnwed 
!eo.  II.  c.  3,  a.  3,  it  will  still  "be  a  question  of  fact  wfiethor  tlie 
sas  such  an  assistant  overseer.  If  it  was  part  of  bin  duty  to 
rate,  the  plaintiff  will  lie  intitled  to  a  verdict.  But  if  that  was 
is  duty,  ihere  ought  to  be  a  nonsuit.  Assuming,  therefore,  that 
>e  of  opinion  that  an  assistant  overseer  (whose  duty  it  U  In 
rate)  is  an  over-cer  within  llie  meaning  of  the  17  tieo.  II.  c.  3, 
I  still  be  a  question  for  the  jury,  whether  the  defendant  was 
sraeer.  The  rule  therefore  can  only  be  mode  absolute  for  * 
Holrvyd,  J .  The  law  knows  what  an  overseer  in,  but  it  does 
eneer.  He  may  be  appointed  generally  to 
r,  as  a  deputy,  or  only  to  keep  the  accounts 
*ber  particular  business.  If  it  were  his  duty  to  do  all  the 
an  overseer  is  bound  to  do,  then  he  ought  to  hare  produced 
jury  must  decide  this  by  ascertaining  the  nature  of  nil  duty, 
fa.    On  a  subsequent  day — 

.  The  question  reserved  for  our  consideration  was,  whether 
■a*  maintainable  against  the  defendant,  an  assistant  overseer, 
ider  the  statute  59  Geo.  III.  c.  13,  a.  7  ;  which  enacts  "  that 
,wful  for  the  inhabitants  of  any  parish,  in  vestry  assembled,  to 
[son  to  be  assistant  overseer  of  the  poor  of  such  parish,  and  to 
id  specify  the  duties  to  be  by  him  executed  -,  and  every  person 
assistant  overseer  shall  be  authorised  to  execute  all  such  of  the 
e  office  of  overseer  of  the  poor  as  shall  in  the  warrant  for  his 
be  expressed,  in  like  manner,  and  as  fully,  to  all  intents  and 
the  same  may  be  executed  by  any  ordinary  overseer  of  the 
select  vestry,  therefore,  are  to  determine  and  specify  the  duties 
led  by  the  assistant  overseer.  It  did  not  appear  upon  the  trial 
the  defendant  was  liable  to  perform.  He  may  be  liable  to 
it  only  some  of  the  duties  of  overseer.  It  must  depend  on  the 
is  appointment,  therefore,  whether  it  was  pan  of  his  duty  to 
Me  to  the  plaintiff  in  this  case.  There  having  been  no  evidence 
it  w*a  his  duty,  as  assistant  overseer,  to  jjioduc*  the  rate,  the 
i  down  to  another  jury,  in  order  that  the  nature  of  his  duties 
tained.     Rule  absolute. 
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Ninthly,  Of  in- 
specting rate, 
fa. 

If  defendant  neg- 
lect, after  notice, 
to  produce  his 
appointment  on 
the  trial,  it  may 
be  inferred  that 
it  was  his  duty  to 
produce  the  rate 
ou  demand. 


Judgement  of  the 

Exchequer 

Chamber. 


Mandamus  may 
be  issued  to  com- 
pel allowance  of 
inspection  of 
books.  &c,  al- 
though the  time 
for  appealing  has 
elapsed,  as  there 
may  be  other  rea- 
sons for  requiring 
the  inspection 
than  the  inten- 
tion to  appeal. 
But  the  party  ap- 
plying should 
state  some 
grounds. 


Stftoot— (II.  Of  the  Poor  Rate.) 

At  the  second  trial,  before  Park,  J.,  at  the  spring  assizes,  1828,  in  addi- 
tion to  the  evidence  given  at  the  former  trial,  it  appeared  that  the  plaintiff 
had  given  the  defendant  notice  to  produce  his  appointment  to  the  office  of 
assistant  overseer.  The  defendants  counsel  refused  to  produce  it  The 
learned  judge  left  it  to  the  jury  to  infer,  from  the  conduct  of  the  defendant 
when  the  rate  was  demanded  of  him,  and  from  the  .fact  of  the  non-produc- 
tion of  his  appointment,  that  it  was  part  of  his  duty,  as  assistant  overseer, 
to  produce  the  rate.  The  jury  found  a  verdict  for  the  plaintiff  on  those 
counts,  which  charged  the  defendant  as  assistant  overseer. 

Upon  the  case  coming  before  the  Court  again,  after  this  second  trial,  the 
Court  decided,  that  if  the  defendant  had  the  rate  in  his  possession  as 
assistant  overseer,  it  might  be  presumed  that  it  was  his  duty  to  produce  it 
when  lawfully  demanded ;  and  though  the  declaration  did  not  contain  such 
an  averment,  as  it  ought  to  have  done,  there  was  sufficient  on  the  record, 
after  verdict,  to  warrant  a  judgment  for  the  plaintiff.   See  S.  C8B.fr  C.7Q2. 

The  case  was  afterwards  carried  to  the  Exchequer  Chamber  by  writ  of  error, 
and,  after  hearing  Mr.  Serjeant  Ludlow  for  the  plaintiff  in  error,  and  Mr. 
Campbell  for  the  defendant  in  error, 

Lord  Chief  Justice  Tindal,  in  delivering  the  judgment  of  the  Court, 
said,  that "  they  were  of  opinion,  first,  that  an  assistant  overseer  was  within 
the  provisions  of  the  statute  17  Geo.  II.  c.  3,  s.  2,  as  he  was  a  person 
authorised  to  take  care  of  the  poor ;  he  having  been  nominated  and  elected 
by  the  inhabitants  of  the  parish  in  vestry  assembled,  and  appointed  as 
assistant  overseer  by  warrrant,  in  writing,  under  the  hands  and  seals  of  two 
justices  of  the  peace,  as  required  by  the  statute  59  Geo.  III.  c.  12,  and 
that  thereby  a  sufficient  authority  was  given  to  him  to  execute  all  the 
duties  of  the  office  of  such  overseer,  as  should  be  expressed  in  the  terms  of 
the  warrant.  With  respect  to  the  objection,  that  the  fourth  count  of  the 
declaration  did  not  bring  the  plaintiff  in  error  within  the  terms  of  the  sta- 
tute, 17  Geo.  II.,  yet  that  count  is  sufficient  after  verdict,  as  it  must  be 
now  intended  that  every  thing  alleged  therein  was  proved  at  the  trial.  It 
was  alleged  that  the  plaintiff  in  error  was  the  assistant  overseer  of  the  parish, 
and  that  he  was  requested  by  the  defendant  in  error,  as  such  overseer,  to 
permit  him,  the  defendant  in  error,  to  inspect  the  rate ;  and  that  the  plain- 
tiff in  error,  as  such  assistant  overseer,  had  the  rate  then  in  his  pooscarioa. 
The  fact  of  his  being  assistant  overseer  must  have  been  proved  by  the  pro- 
duction of  the  warrant  under  which  he  was  appointed ;  and  although  be 
might  not  have  a  general  authority  to  take  care  of  the  poor  at  large,  yet  be 
might  have  had  a  limited  authority,  by  which  he  was  entitled  to  hare  the 
custody  of  the  rate  as  such  assistant  overseer.  If  it  had  been  alleged,  thai 
he  had  authority  to  take  care  of  the  poor,  there  would  have  been  no  dombt 
Judgment  affirmed. 

Mr.  Campbell  then  moved,  that  the  judgment  in  Parker  v.  Edwards  might 
be  affirmed.  This  was  a  similar  case  to  the  former,  (see  7  B.jr  C  694), 
except  that  a  demand  to  inspect  the  rate  had  been  made  by  another 
parishioner  upon  the  same  defendant  upon  his  own  premises,  not  far  from 
his  house,  and  he  refused  to  allow  the  inspection ;  but  not  on  the  ground 
that  it  was  inconvenient  to  go  to  his  house  for  that  purpose.  In  an  action 
against  him  for  the  refusal,  the  Court  of  King's  Bench  held  that  this  wis 
a  reasonable  demand.  Judgment  affirmed  accordingly.  6  Bing.  230;  3 
Young  fr  J.  458. 

Rex  v.  Clear  and  another,  4  B.  $•  C.  899;  7  D.  $•  R.  393.  A  rule  nui 
was  obtained  in  this  case  for  a  mandamus  to  the  defendants,  churchward- 
ens, commanding  them  to  permit  J.  P.,  a  rated  inhabitant  of  the  parish, 
to  inspect  the  accounts  relating  to  the  poor,  for  the  years  ending  1821, 1823, 
1823,  and  1824,  at  all  reasonable  times,  paying,  &c,  as  required  by  die 
act.  It  was  objected,  in  answer  to  the  application,  that  the  party  had  no 
right  to  inspect  the  accounts  of  former  years,  and  the  application  did  not 
extend  to  the  accounts  of  the  year  ending  at  Lady-day,  1825 ;  that  the  only 
purpose  of  inspection  was  to  give  an  opportunity  of  appealing,  but  the  time 
for  appealing  had  elapsed  as  to  all  the  rates,  except  those  for  the  year  ending 
at  Lady-day,  1825.  That,  secondly,  the  act  provides  a  specific  legal  remedy 
in  such  cases  of  refusal  of  inspection,  by  imposing  a  penalty  on  the  church- 


Eleventhly — Of  Appeals  against  Rale. 
wardens  or  overseers  who  so  neglect  or  refuse  obedience  to  Dip  art :  ami,    AW»is,  n( 
lastly,  thai  the  Court  would  imt  interfere  when  liio  object  of  t|„.  application      •rwlMg  n 
was.  not  stated.— ISauley,  J.  Tlii-  rijflit  of  inspection  ^iven  In  the  17  <;oo,  II.  ft. 

c  38.  is  not  general,  but  for  the  ro.iuei.ly  of  the  evils  contemplated  hy  the   

statute.  The  applicant  should,  therefore,  have  shewn  some  ejou.id  fn'r  de- 
siring to  inspect  the  books;  and  for  waul  of  such  statement,  I  think  Unit 
this  rule  must  be  discharged,  [t  is  no  answer  to  the  application,  that  in  a 
subsequent  clause  a  penally  is  imposed;  thai  is  not  given  by  way  of  oom- 
--ion  to  the  party  grieved,  but  il   is  imposed  |W  the  relie'f  of 'i),e  poor, 

urn  ui  punish  tile  offender. — Holroyd,}.,  and  Lit  tinkle,  J.,  concurred. 

Rule  dischil  i  i.'1-.l. 

It  seems,  however,  llmt  the  grounds  HI   which  the  immr/uinui  »ai 

fused  in  the  above  instance,  have  been  abandoned  in  a  more  recent  ei 

It  was  on  application  for  a  mandnmtu  iu  liehalf  of  a  mlcd  panth  inner,  to  ' 
allow  hjni  an  inspection  of  the  accounts  of  the  expenditure  of  tin  Mfjat 
monies  kept  h\  iruardians  of  I  hi1  [h.h-,  ;iji|H>inti-d  muii-i  2S  tieo.  III.  e.  >>;f  ■ 
and  the  affidavit*,  in  support  of  the  up] dilation,  did  not  contain  any  *late- 
nieut  of  tin-  rrasno-  lor  deNiruu;  "Ueli  inspection.  Tin*  «iu  not  adverted  to 
in  the  course  of  the  argument,  nor  was  the  above  case  cited. — Lord 
TrHterdm,  C.  .'.  W«  have  no  lioiitit  that  tlie  party  is  entitled  to  kM  the 
books  at  a  reasonable  time.  Atnnning  that  hi  hat  no  right  to  aiipcat,  or  that 
thr  time  /or  of/pent  it  gone  by,  hr  way  hair  other  timid  itnjum*  f.ir  intprrling 
lie  Jxiufci.  He  has  a  riprht  to  see  what  luu  been  done.  The  rule,  therefore, 
tnusl  be  absolute.      Rrx  T.  Gnat  Furrinodon,  H  IS.  V  C  Ml, 

( Trnt&hf) — ISrmton  bo  2tppltfaltoti  to  Cluo  %uStiaf  out  of  &r$' 
eiant,  luttt)  ConStiit  of  ©brrsuiS,  in  Cast*  of  tnabilitu, 
IhroiiQi)   Cobrrtii,   to  pap   (l]r   Ix.ilr. 

By  M  Ueo.  II  I,  c.  170,  s.  1 1,  it  is  enacted,  "  thai  it  shall  and  may  be  lawful      T«ttklv,  i 
fur  any  two  or  more  of  his  Majesty's  justices  of  the   peace  acting  lor  tlie   JiwWevw 
county,  riding,  division,  m  jurisdiction,  in  which  ;m;  district,  parish,  town-   *&•*!«/  promjr. 
ship,  or  hanilet  shall  he  situated,  in  petty  seisum*  *.vwmhled,  mi  application    7"~~  ^n^ 

made  to  tlicni  by  any  poison   rated   to  any  r.ites  or  ees.es  uilhiti  niiv  such    J^i.m..  »lih 

district,  township,  parish,  or  hamlet,  to  be  discharged  there  from,  mid   proof  t •"'  ■■'  w>< 

oliii.  or  hu  uatBUfj>,  through  poverty',  lo  juv  suth  nrtc  or  e**»,  with  the   ^j,^, "pan'^ni" 
consent  of  the  churchwardens  and  overseers  of  such  district,  parish,  town-   tram  the  parnwot 
■hip,  ot  hamlet,  or  of  such  other  person  or  persons  as  is  or  are  competent  to  **  PwUh  "***■ 
act,  under  the  authority  of  any  act  or  acts  of  parliament,  for  the  ordering, 

it,  control,  or  direction  of  the  poor  of  any  such  district,  parish, 

t  hamlet,  to  order  and  direct  that  such  person  shall  be  excused 
from  the  payment  of  such  rale  or  cess,  and  to  strike  out  his  or  her  name 
therefrom :  and  the  sum  at  which  such  person  was  so  rated  in  such  rate  or 
cess  shall  not  hereafter  be  collected,  or  any  person  or  persons  charged  there- 
with, or  in  any  manner  called  or  liable  to  account  for  the  same,  or  for  omit- 
ting to  collect  or  receive  the  same." 

(Eleventhly)— ©f  Septal,  anU  fyt  %abm  of&ttiiani  thrrron. 

There  are  aome  instances  in  which  the  general  management  of  the  pariah  Eitvtnthly,  Of 

matters,  including  the  maintenance  of  the  poor,  is  Tested  in  commissioners  cppenli.  Ac. 

specially  appointed  by  local  acts,  and  appeals  are  directed  to  be  made  to  aesetacta 

Mem  in  the  first  instance,  and  afterwards  to  the  sessions,  if  their  determina-  ttc  *™ s  „ 

rim  is  not  satisfactory.    These  directions  must  be  strictly  pursued.     Thus,  oomaustiwa* 

where,  by  a  local  act,  the  management  of  the  parish  poor  was  vested  in  the  {JaVe»DTie*D™t 

church  wardens,  overseers,  governors,  and  directors  of  the  poor ;  and  an  ap-  he  pained. 
peal  to  them  was  (riven,  to  any  person  thinking  himself  aggrieved  by  any 
thing  to  be  done,  by  virtue  of  the  act,  and  if  the  appellant  should  be  dissa- 


tisfied with  their  determination,  then  en  appeal  was  given  unto  the  qn 
nasiona  ;  a  parishioner  having  applied  for  relief  against  a  rate,  to.  the  cot 

gulariy  held, 


seen,  governors,  and  directors,  noon  which,  at  a  meeting  re- 
ft resolution  was  moved,  seconded,  and  carried,  that  »o  further 
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not award  costs 
unless  the  appeal 
be  entered  and 
determined. 
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notice  of  his  application  should  be  taken,  against  which  resolution  he  ap- 
pealed to  the  sessions:  it  was  held,  that  as  the  churchwardens,  &c,  had  not 
come  to  any  determination  on  the  subject-matter  of  his  complaint,  the  parish- 
ioner could  not  appeal  to  the  quarter  sessions,  but  that  ne  ought  to  hare 
first  applied  for  a  mandamus  to  compel  the  churchwardens,  &c,  to  hear  the 
appeal.     Rex  v.  J.  J.  of  Kent,  9  Bar.  $•  Cre$.  283. 

The  statute  43  Eliz.  c.  2,  8.  6,  enacts,  "  That  if  any  person  or  persons 
shall  find  themselves  grieved  with  any  cess,  or  tax,  or  other  act  done  by  tkt 
said  churchwardens  and  other  persons,  or  by  the  said  justices  of  peace,  that 
then  it  shall  be  lawful  for  the  justices  of  peace  at  their  general  quarter  ses- 
sions, or  the  greater  number  of  them,  to  take  such  order  therein  as  to  them  shsU 
be  thought  convenient,  and  the  same  to  conclude  and  bind  all  the  said  parties.1* 

The  8th  section  gives  the  justices  and  sessions  of  boroughs  power  over 
appeals  against  rates,  made  for  places  within  the  borough,  exclusive  of  the 
county  ;  Rex  v.  St.  Mary  Taunton,  1  Bott,  282.  But  their  jurisdiction  * 
modified  by  the  subsequent  acts,  as  will  be  seen  below. 

By  17  Geo.  II.  c.  38,  s.  4,  it  is  enacted,  "  that  in  case  any  person  or  per- 
sons shall  find  him,  her,  or  themselves,  aggrieved  by  any  rate  or  asswwmfitf 
made  for  the  relief  of  the  poor,  or  shall  have  any  material  objection  to  any 
person  or  persons  being  put  on,  or  left  out  of  such  rate  or  assessment,  01  to 
the  sum  charged  on  any  person  or  persons  therein,  or  shall  have  any  material 
objection  to  such  account  as  aforesaid,  or  any  part  thereof,  or  shall  find  him, 
her,  or  themselves  aggrieved  by  any  neglect,  act,  or  thing  done  or  omitted 
by  the  churchwardens  and  overseers  of  the  poor,  or  by  any  of  his  Majesty1! 
justices  of  the  peace ;  it  shall  and  may  be  lawful  for  such  person  or  persons, 
in  any  of  the  cases  aforesaid,  giving  reasonable  notice  to  the  churchwardens 
or  overseers  of  the  poor  of  the  parisb,  townsnrp,  or  place,  to  appeal  to  the 
next  general  or  quarter  sessions  of  the  peace  for  the  county,  riding,  division, 
corporation,  or  franchise  where  such  parish,  township,  or  place  lies;  and  the 
justices  of  the  peace  there  assembled  are  hereby  authorized  and  required  to 
receive  such  appeal,  and  to  hear  and  finally  determine  the  same ;  but  if  it 
shall  appear  to  the  said  justices  that  reasonable  notice  was  not  given,  then 
they  shall  adjourn  the  said  appeal  to  the  next  quarter  sessions,  and  then  and 
there  finally  hear  and  determine  the  same." 

Sect,  5.  "  Provided  always,  that  in  all  corporations  or  franchises  who  have 
not  four  justices  of  the  peace,  it  shall  and  may  be  lawful  for  any  person  or 
persons  in  any  of  the  cases  aforesaid,  where  an  appeal  is  given  by  this  act, 
to  appeal,  if  he  or  they  shall  think  fit,  to  the  next  general  or  quarter  ses- 
sions of  the  peace,  for  the  county,  riding,  or  division  wherein  such  corpora- 
tion or  franchise  is  situate." 

Sect.  6.  "  And  whereas  it  hath  been  held,  that  upon  apneals  from  rates  and 
assessments,  the  justices  of  the  peace  may  not  only  quash  the  old  rates,  but 
make  new  rates  and  assessments,  from  which  no  appeal  can  be  had ;  he  it 
enacted  by  the  authority  aforesaid,  that  upon  all  appeals  from  rates  and 
assessments,  the  justices  of  the  peace  (where  they  shall  see  just  cause  to 
give  relief)  shall  and  are  hereby  required  to  amend  the  same,  in  such  man- 
ner only  as  shall  be  necessary  for  giving  such  relief,  without  altering  suck 
rates  or  assessments,  with  respect  to  other  persons  mentioned  in  the  same ; 
but  if  upon  an  appeal  from  the  whole  rate,  it  shall  be  found  necessary  to 
quash  or  set  aside  the  same,  then  and  in  every  such  case  the  said  justices 
snail  and  are  hereby  required  to  order  and  direct  the  churchwardens  and 
overseers  of  the  poor  to  make  a  new  equal  rate  or  assessment,  and  they  a» 
hereby  required  to  make  the  same  accordingly." 

Also  by  sect  4.  "  The  said  justices  may  award  and  order  to  the  party,  for 
whom  such  appeal  shall  be  determined,  reasonable  costs,  in  the  same  manner 
that  they  are  empowered  to  do  in  case  of  appeals  concerning  the  settlement  of 
poor  persons,  by  an  act  made  in  the  8th  &  9th  years  of  Wm.  III.,  intituled, 
4  An  act  for  supplying  some  defects  in  the  laws"  for  the  relief  of  die  poor  in 
this  kingdom. 

Rex  v.  The  Justices  of  Essex ;  8  T  R.  583 ;  2  Bott.  1017 ;  2  AW.  P. 
L.  533.  The  Rev.  J.  R.  II.  gave  notice  of  his  intention  to  appeal 
to  the  quarter  sessions  in  Essex,  against  a  rate  made  for  the  relief  of  the 
poor  of  the  parish  of  Upminster,  and,  on  the  day  before  the  sessions,  conn- 


iich  those  coats  we  to  be  recovered.  By  referring  to  the  former 
nr  which  costs  may  be  given  in  two  instances,  and  by  mentioning 
'  those  instances  in  the  latter  statute,  it  is  evident  that  the 
lid  not  intend  by  the  latter  to  authorise  the  sessions  to  give  costs 
*.     Rule  refused. 

i  appeal  against  a  poor's  rate  was  entered  at  the  Midttunntt  r,  and  i*—* 
□1  the  Miehaelmnt  sessions,  and  then  further  respited,  at  the 
the  appellant,  till  the  E/n/i/iani/  sessions,  four  davs  previous  to 
respondents  gave  notice  that  they  would  not  oppose  the  appeal, 
accordingly  allowed  without  opposition,  the  rate  being  quashed 
ion  of  the  appellants'  counsel,  and  costs  allowed  by  the  sessions ; 
be  appellant  was  entitled  to  costs  ok  upon  an  appeal,  which  had 
d  and  determined"  within  the  meaning  of  the  stnt-  17  Geo.  II. 

Jtex  v.  CatPtttm,  1  D.  .*,-  It.  445. 
i  by  41  Geo.  III.  U.  K.  c.  23,  called  Ld.  EUrnborotigh't  Act,   Tto 
>rtant  provisions  relative  to  appeals  against  poor-rates  have  been   ™ 

t  is  enacted,  that "  upon  all  appeals  from  any  rite  or  assessment 
e  relief  of  the  poor  of  any  parish,  township,  vill,  or  place,  the 
ueral  or  quarter  sessions  of  the  peace  shall,  and  such  court  is 
lorised  and  required  (in  all  cases  where  they  shall  see  just  cause 
f)  to  amend  such  rate  or  assessment,  either  by  inserting  therein 
>ut  the  name  or  names  of  any  person  or  persons,  or  hy  altering 
■urns  therein  charged  on  any  persons,  or  in  any  other  wanner 
said  court  6)iall  think  necessary  for  giving  such  relief,  nnd 
suing  or  wholly  setting  aside  such  rate  or  assessment :  Provided 
;  if  the  said  court  shall  be  of  opinion  that  it  is  necessary,  fur  the 
;iving  relief  to  the  person  or  persons  appealing,  that  the  rote  or 
should  be  wholly  quashed,  then  the  said  court  may  quash  the 
nevertheless,  all  and  every  the  sum  and  sums  of  money  in  and  hy 

assessment  charged  on  any  person  or  persons,  shall  and  may  lie 
recovered  by  such  ways  ana  means,  and  in  such  and  the  same 

if  no  appeal  had  been  made  against  such  rate  or  assessment : 
even  the  sum  and  sums  of  money  which  any  person  or  persons 
'  ■    '    "  -~  '.shaft be  1.   "   ' 


it  shall  pay,  or  which  shaft  be  levied  upon 
.  from  him,  her,  or  them,  shall  be  deemed  and  taken  as  payments 
of  the  nest  effective  rote  or  rates,  assessment  or  assessments 
be  made  for  the  relief  of  the  poor  of  the  same  parish,  township, 
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&C.  (tf) 
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quarter  sessions. 
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always,  that  no  justice  of  the  peace,  constable,  or  other  officer  of  the  peace, 
or  other  person,  shall  be  deemed  a  trespasser,  or  liable  to  any  action,  for  any 
warrant,  order,  act,  or  thing,  which  such  justice,  constable,  or  other  officer 
or  person  shall  have  granted,  made,  executed,  or  done,  for  the  purpose  of 
levying  or  enforcing  the  payment  of  any  such  sum  or  sums  of  money,  before 
he  shall  have  had  notice  in  writing  of  the  order  for  the  nonpayment  of  such 
sum  or  sums  of  money,  which  the  said  court  is  hereby  authorised  to  make 
as  aforesaid." 

By  s.  4.  "  All  notices  of  appeal  from  or  against  any  rate  or  assessment 
made  for  the  relief  of  the  poor,  or  from  or  against  the  account  of  the  church- 
wardens and  overseers  of  the  poor  of  any  parish,  township,  vill,  or  place, 
shall  be  in  writing,  and  shall  be  signed  by  the  person  or  persons  giving  the 
same,  or  his,  her,  or  their  attorney  on  his,  her,  or  their  behalf;  and  such 
notices  of  appeal  shall  l>e  delivered  to  or  left  at  the  places  of  abode  of  the 
churchwardens  and  overseers  of  the  poor  of  the  parish,  township,  vill,  or 
place,  or  any  two  of  them,  and  the  particular  causes  or  grounds  of  appetl 
shall  be  stated  and  specified  in  such  notice ;  and  upon  the  hearing  or  any 
appeal  from  or  against  any  such  rate  or  assessment,  or  account,  the  court  of 
general  or  quarter  sessions  to  which  such  appeal  shall  be  made,  shall  not 
examine  or  enquire  into  any  other  cause  or  ground  of  appeal  than  such  as 
are  or  is  stated  and  specified  in  the  notice  of  appeal." 

Sect.  5.  "  Provided  nevertheless,  That  with  the  consent  of  the  overseers,  sig- 
nified by  them  or  their  attorney  in  open  court,  and  with  the  consent  of  any 
other  person  interested  therein,  the  said  court  of  sessions  may  proceed  to 
hear  and  decide  upon  such  appeal,  although  no  notice  thereof  shall  have 
been  given  in  writing ;  and  also  that  with  the  like  consent  such  court  mar 
hear  and  decide  upon  grounds  of  appeal,  not  stated  or  mis-stated  in  such 
written  notice,  where  any  notice  shall  have  been  given  in  writing." 

Sect  <5.  "  If  any  person  or  persons  shall  appeal  against  any  rate  or  assess- 
ment made  for  the  relief  of  the  poor,  because  any  other  person  or  persons  is 
or  are  rated  or  assessed  in  such  rate  or  assessment,  or  is  or  are  omitted  to  he 
rated  or  assessed  therein,  or  because  any  other  person  or  persons  is  or  are 
rated  or  assessed  in  any  such  rate  or  assessment  at  any  greater  or  less  sum 
or  sums  of  money  than  the  sum  or  sums  at  which  he,  she,  or  they,  ought  to 
be  rated  or  assessed  therein,  or  for  any  other  cause  that  may  require  any 
alteration  to  be  made  in  such  rate  or  assessment  with  respect  to  any  other 
person  or  persons,  then  and  in  every  such  case  the  person  or  persons  so 
appealing  for  the  causes  aforesaid,  or  any  of  them,  shall  give  such  notice  of 
appeal,  in  writing  as  herein-beforc  mentioned,  not  only  to  the  churchwardens 
or  overseers  of  the  poor,  or  any  two  or  more  of  them,  but  also  to  the  -other 
person  or  persons  so  interested  or  concerned  in  the  event  of  such  appeal  tf 
aforesaid ;  and  such  other  person  or  persons  shall,  if  he,  she,  or  they  shall  so 
desire,  be  heard  upon  the  said  appeal ;  and  it  shall  be  lawful  for  the  court 
of  general  or  quarter  sessions  of  the  peace,  on  the  hearing  of  such  appeal, 
to  order  the  name  or  names  of  such  other  person  or  persons  to  be  inserted 
in  such  rate  or  assessment,  and  him,  her,  or  them  to  be  therein  rated  and 
assessed  at  any  sum  or  sums  of  money ;  or  to  order  the  name  or  names  of 
such  other  person  or  persons  to  be  struck  out  of  such  rate  or  assessment,  or 
the  sum  or  sums  at  which  he,  she,  or  they  is  or  arc  rated  or  assessed  there- 
in, to  be  altered  in  such  manner  as  the  said  court  shall  think  right;  and 
the  proper  officer  of  the  said  court  shall  forthwith  add  to  or  alter  the  rate 
or  assessment  accordingly." 

Sect.  7.  "  That  if  upon  the  hearing  of  any  appeal  from  or  against  any  rate 
or  assessment,  the  said  court  shall  order  the  name  or  names  of  any  per- 
son or  persons  to  be  inserted  therein,  and  him,  her,  or  them  to  be  rated  or 
assessed  at  any  sum  or  sums  of  money,  or  shall  order  the  sum  or  sums  at 
which  any  person  or  persons  is  or  are  therein  rated  or  assessed  to  be  raised 
or  increased,  then  and  in  such  case  all  and  every  the  sum  and  sums  of 
money,  at  or  to  which  such  person  or  persons  shall  be  so  ordered  to  be  rated 


(«)  Where  a  corporation  arc  seised  in    burgesses,  the  notice  may  be  given  to  the 
fee  of  lands  itocked  with  cattle  of  the    corporation;  R.v.Aberuvon,  5  East,  453. 
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Messed,  or  to  be  raised  or  increased,  or  so  much  thereof  as  nil  all  not  have    Elm<.ikli,,Of 
a  already  paid,  shall  and  may  be  recovert'd  in  such  nnd  tlio  same  man-      api«t/i.  Ar. 

,  and  by  sucli  and  the  same  means,  as  if  lie,  she,  or  they  bad  taen  oripri-    

Ij  named  in  such  rate  or  assessment,  and  ruled  or  Mmk  Attala  at  sucb 
a  or  sums  of  money." 

Sect.  H.   "  That  if  upon  l,,t  hearing  of  any  appeal  Erotn  any  mle  or  as  _._ 
at  Tor  tlie  relief  of  lie  r*>or,  lie  court  of  general  »r  quarter  sessions  of  tlie   , 
«.•  shall  order  the  name  or  names  of  any  persou  or  perrons  lo  he  struck   ' 
of  such  rate  or  assessment,  or  die  sum  or  sums  rated  or  assessed  on  any   '„amm„ 
son  or  persons  to  be  decreased  or  lowered;  and  if  it  shall  ba  mode  appear   »h«ii  ™ 
fce  said  court  that  such  person  or  persons,  halh  or  have,  previously  to  the   "~~™" 
iring  of  *nob  appeal,  paid  any  sum  it  sums  of  money,  in  consequence  of  I 
:k  rate  or  asessnienl,  which  be,  she,  or  they  onirht  Dot  to  kpg  paid  or   ' 
o  charged  with,  then,  and  in  evetv  such  case,  tlie  said  court  shall  order 
and  every  such  sum  and  sums  of  money  to  be  repaid  and  relumed,  by 
said  churchwardens  and  incr-4-ei-s  or  tbi'  poor,  to  the  pen-on  or  person* 
ring    paid    the   tame   respcctii cly,   together  with   «!l   reasonable   crusts 
itjKH,  and  expend**,  occasioned  liy  such  person  or  per?' -lis  bating  paid  or 
■■u  required  lo  pay  thesoine;  and  all  and  cierv  the  RUB  and  sums  of  moury 
ordered  to  be  repaid  or  returned  by  the  churchwardens  and  overseen  of 
;  poor,   ot   any  of  them,   shall  and  may,   together  with  nil  such  cost*. 
arge-x,  and  expends  as  af'Xcsaid,  lie  levied  and  recovered  froiu  them,  or 
ij-  of  them,  try  distress  and  all  such  other  ways  and  means  as  the  money 
larged,  rated,  or  assessed  on  any  person,  by  any  rate  or  assessment  made 
r  the  relief  of  the  poor,  can  or  iniiv  lie  bv  law  levied  or  recovered." 
Rrxr.  tt»JWK&mof  Bt*m,6M,tjtL  M8.     Upon  a  rule  »iri i  for  a  man-    1 
»u  to  the  jnslices  oi"  Enrx,  to  receive  an  appeal  against  a  poor's  rate  for   wb.-n 
:  parish  of  Saffron   ll'.i/./,n,  which  the  justices  bad   refused  to  receive  at    **"" '" 
ar  last  Midiummrr  quarter  sessions,  on  the  ground  that  it  ought  to  have 
pa  mode  to  the  justices  (if  tlie  tows  Maifin      Tin.'  MM   wM  llm>  I —    I 
it  limits  of  the  town  and  parish  of  Saffron  Wutden  are  co-exlensive.     The    ] 

TO  of  Saffron  Waldrn  is  a  town  oowomto,  and  by  the  charter,  (dated  the   i , 

th  DertvtUr,  6  W.  k  M.)  tlie  mayor,  do-dog  his"  mayoralty,  ami  for  one  jhwy*  iw  ■» 
role  year  next  ensuine;,  the  recorder  and  the  deputy-recurder  for  the  time  uh'.i*",.'™',, 
rug1,  and   the   two  scninr  nlilemieu  f"r  the  lini-1  tuiiie;.  imaliiii;  Lordlier    tri-i-ted  In  the 

'  JQ  of  Saffron  Woldrrv  have  regularly  held  n  court  of  quarter  so- 
il die  dote  of  their  charter.  The  mayor  is  elected  from  among  the 
— |  and  the  aldermen  from  the  inhabitants  nf  the  town,  and,  except 
the  instance  of  the  recorder  and  deputy-recorder,  the  justices  composing 
!  court  of  quarter  sessions  must  be  resident  in  the  parish  of  Saffron 
aide*.  Tie  mayor,  in  case  of  sickness,  or  absence  from  the  town,  may 
point  a  deputy  from  among;  the  aldermen.  The  appellants  pave  regular 
lice  to  the  parish  officers  of  their  intention  to  appeal,  and  also  (anionic 
sen)  to  the  mayor  and  recorder,  as  being  two  of  the  persons  in  respect  of 
10m  they  were  overrated ;  and  the  other  town  justices,  except  the  deputy- 
awbr,  were  also  rated  in  the  said  assessment. — The  Court,  after  hearing 
aw  and  Gurney,  thinking  the  case  to  be  of  general  importance,  desired 
m  to  look  into  the  acts. — Lord  EUenborovgn,  C.  J.,  delivered  the  judgment 
the  Court,  In  the  case  respecting  the  justices  of  the  borough  of  Saffron 
'olden,  which  wag  depending  yesterday,  the  Court  took  time  to  look  into  the 
feral  acts  of  parliament,  and  cases  referred  to.  Of  the  six  corporation  j us- 
ee, consisting  of  the  recorder,  the  deputy-recorder,  two  senior  aldermen,  and 
o  other  persons,  it  was  contended,  that  the  last  four  were  disqualified  by  law 
<n  Kitting  upon  any  appealin  any  matter  respecting  the  poor-laws,  as  being, 
respect  of  their  inhabitancy  and  liability  to  be  rated  within  the  borough, 
that  account  incompetent,  and  that  these  being  judicial  acts,  as  persons 
mated,  they  were,  in  the  language  of  one  of  the  cases  cited,  tacitly 
cepted.  And  the  cose  of  the  parishes  of  Create  Charte  and  Kennington, 
Str.  1173,  and  of  Foxom  Ty thing ,'ia  Com.  Wilu,2  Sulk.  607,  were  relied 
i  to  that  effect;  but  upon  looking  into  the  stats.  43  Eliz.  c.  2,  16  Geo. 
.  e.  18,  and  17  Geo.  it.  c.  38,  we  are  of  opinion  that  the  justices  of  the 
-rough  of  Saffron  Waldrn  are  not  disqualified  from  sitting  as  a  court  of 
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Eterenthly,  Of   appeal  under  the  poor  laws,  on  the  ground  of  their  being  rated  or  chugs* 
appeah,  ire.      able  with  the  rates  of  the  place  within  which  their  jurisdiction  is  to  be  exe> 

cised.    By  stat.  43  Eliz.  c.  2,  s.  8,  as  head  officers  of  the  town  corpanlBj 

they,  being  justices  of  the  peace,  have  the  same  authority  within  the  linn* 
and  precincts  of  their  jurisdiction,  as  is  limited,  prescribed,  and  appoinlei 
by  that  act  to  justices  of  the  peace  of  the  county,  "  and  no  other  justicasf 
the  peace  are  to  cuter  or  meddle  there."    Being  invested  with  the  like  jus- 
diction,  lx>th  original  and  appellate,  on  the  subject  of  the  poor  laws,  wut 
justices  of  the  county,  and  with  the  sort  of  ne  intromittant  provision  in  task 
favour  as  to  its  exercise,  which  I  have  last  stated,  there  occurred  in  Mitk 
term,  16  Geo.  I  J.,  the  case  in  2  Str.  1173,  in  which  it  was  held  data 
justice  could  not  join  in  removing  a  pauper  from  his  own  parish.    Vm 
decision,  in  its  letter,  if  it  should  continue  to  be  acted  upon  as  a  geacnl 
rule  of  law,  would  have  wholly  disabled  the  justices  of  a  great  many  torn 
corporate  from  acting  in  the  execution  of  the  poor  laws,  both  in  an  original 
and  in  an  appellate  character,  as  justices  in  respect  to  the  same;  and  its 
fair  to  presume,  from  the  very  nearly  contemporary  date  of  the  stat  16  Gea 
II.  c.  18,  with  this  decision,  that  this  act  was  introduced  to  obviate  tan 
inconvenience;  for  reciting,  "that  doubts  had  arisen,  whether,  according  It 
the  laws  and  statutes  then  in  force,  his  majesty's  justices  of  the  peace  nngkt 
lawfully  act  in  any  case  relating  to  the  parishes  and  places  to  the  rates  ami 
taxes  of  which  such  justices  respectively  are  rated  or  chargeable,"  it  enacts, 
"  that  it  shall  and  may  be  lawful  to  and  for  all  and  every  justice  or  justa 
of  the  peace  for  any  county,  riding,  city,  liberty,  franchise,  borough,  or  ton 
corporate,  within  their  respective  jurisdictions,  to  make,  do,  and  execute  aD 
and  every  act  or  acts,  matter  or  matters,  thing  or  things,  appertaining  ti 
their  office  as  justice  or  justices  of  the  peace,  so  far  as  the  same  relate!  ti 
the  laws  for  the  relief,  maintenance,  and  settlement  of  poor  persons,  or  ti 
any  other  laws  concerning  parochial  taxes,  levies,  or  rates,  iiotwithstandiaf 
any  such  justice  or  justices  of  the  peace  is  or  are  rated  to  or  ch*n 
able  with  the  taxes,  levies,  or  rates  within  any  such  parish,  township, 
place  affected  by  any  such  act  or  acts  of  such  justice  or  justices  as    * 
said."    However,  inasmuch  as,  from  the  greatness  of  the  number  of  j 
of  the  peace  for  counties,  the  attendance  of  any  particular  justice  const 
be  spared  upon  appeals,  it  provides  "  that  that  act,  or  any  thing  therein  cap- 
tained, should  not  authorise  or  empower  any  justice  or  justices  of  the  pettt 
for  any  county  or  riding  at  large,  to  act  in  the  determination  of  any  appeal 
to  the  quarter  sessions  for  any  such  county  or  riding,  from  any  order,  i 
or  thing  relating  to  any  such  parish,  township,  or  place  where  such  j 
or  justices  of  the  peace  is  or  are  so  charged,  taxed,  or  chargeable  as 
said ;  any  thing  therein  contained  to  the  contrary  notwithstanding."    Hew, 
it  will  be  observed,  that  "justices  of  the  peace,  for  cities,  liberties,  francbiss, 
boroughs,  or  town  corporate,"  who  are  all  included  by  name  in  the  rn*1*^ 
clause  of  this  statute,  are  not  included  in  this  prohibitory  provision  in  tat 
case  of  appeals,  which  prohibition  is  confined  expressly  to  justices  of  tka 
peace  for  counties  and  ndings  at  large  only.    The  stat.  17  Geo.  II.  c.  38, 
8.  5,  probably  adverting  to  and  meaning  to  obviate  the  danger  of  mlirvH'lf 
justices,  under  any  bias  or  interest  in  the  subject-matter  of  the  anpeat 
to  sit  upon  such  appeals,  where,  from  the  smallness  of  the  number  sf 
the  attending  justices,  such  bias  or  interest  shall  be  likely  to  operate  wim 
prejudicial  effect  upon  the  administration  of  justice,  provides,  "  that  in  al 
corporations  and  franchises,  which  have  not  four  justices  of  the  peace,  it 
shall  and  may  be  lawful  for  any  person  or  persons,  in  any  of  the  cases  afore- 
said, where  an  appeal"  is  given  by  this  act,  to  appeal,  if  he  or  they  sfaal 
think  fit,  to  the  next  general  or  quarter  sessions  of  the  peace  for  the  const/, 
riding,  or  division  wherein  such  corporation  or  franchise  is  situate ;"  what 
the  corporation  justices  consisted  of  a  larger  number  of  persons  than  four, 
thinking  it  probably  unnecessary  to  interfere  with  the  exclusive  jurisdictka 
on  this  subject,  which  they  derived  under  stat.  43  Eliz.  c.  2,  s.  8,  which  has 
already  been  observed  upjn.     We  are,  therefore,  upon  a  view  of  the  provi- 
sions of  the  several  statutes  referred  to  on  this  subject,  and  adverting  to  their 
policy  and  object,  of  opinion  that  the  legislature  meant,  in  the  case  sf 
borough  justices,  (where  the  whole  number  of  them  was  four  or  more),  u 


and  ft«n«-lii*wi  not  having  mora  than  six  justices  of  tbe  peace,  nor 
riadiction  or  authority  over  two  or  more  whole  parishes  or  wards 
within  such  corporation  or  franchise,  it  shall  and  ma;  be  lawful 
■mm  or  persons,  in  any  of  the  cases  mentioned  or  referred  toby  the 
■  acts,  or  either  of  them,  where  an  appeal  is  given  by  the  said  act 
either  of  them,  to  appeal,  if  he,  she,  or  they  shall  think  lit,  to  the 
sal  or  quarter  sessions  of  the  peace  for  the  county,  riding,  nr 
herein  mch  corporation  or  franchise  is  situate,  in  aa  ample  manner 
corporation  or  franchise  had  not  four  j  ostites  of  the  peace :  pro- 
vaja,  that  nothing  herein  contained  shall  be  deemed  or  taken  t» 
<  any  efty  or  town  corporate  being  a  county  of  itself." 

>e*l  against  a  poor-rate  must  be  made  to  the  next  sessions  after  the    rimr  ujapj,riU. 
•a  of  the  assessment,  for  it  is  by  making  the  rate  that  the  party  is   !■*■ . 
.     Jfer  t.  Mickltfirld ;  1  Bolt,  1 13 ;  Cold.  507. 

r.Atk«u,i  T.H.  \2;\Bott,2W-,2N.,LP.L.  488;  it  appeared   Appe)1i  „,„*]» 
Me  was  made  in  October,  1789,  and  allowed  in  the  AcnrmoVr   tnthcnnt  «n- 
against  which  the  defendant  appealed  to  the  next  Hatter  sessions,   J^J^JJ^ thc 
appeal  was  dismissed  with  costs,  because  it  was  not  made  to  the 
ma,  i.  e-  next  after  the  alivvaner.     The  rate  and  order  of  sessions 
oved  by  certiorari,  the  Court  without  hearing  any  argument  eon- 
:  order  of  sessions,  on  the  authority  of  Bex  r.  Penryn,  and  Bex  r. 
J. 

Coodeond  otktrt,  I  Zfotf,290;  2  AW.  P.  L.  503,  fWIS.     The  next   wtiatuetiK 
team  the  nest  to  which  the  party  can  by  possibility  appeal  after    ' B™  *™  ™"" 
tieved  by  thc  rate ;  and  this  is  always  a  question  of  liict.     The 
i  means  next  practicable  sessions.     Thackuvli  and  allien,  4  J?,  j-  C. 
4- ft.  61. 

it  was  adjudged  in  Bex  r.  JuttUet  of  the  Ea*t  Riding  of  York- 
iatt,  963  ;  2  AW.  P.  L.  503. 

TmtJMtticetof  Satttx,\& Eatt,206 ;  I  Bolt,  209 ;  2  AW.  P.  Z.499.  Out  Inter.**,  in  j- 
w  was  moved  for  to  the  defendants,  to  cause  continuances  to  be  fSSSSSuSn 
i  tbe  appeal  of  W.Rtekvood,G.  Itaimtm,  and  four  others,  against  rate,  uiduw  next 
ie  to  the  next  general  quarter  sessions,  and  at  such  sessions  to  tmrociistequu- 
ietennine  the  same.  The  affidavit  of  Damon,  one  of  the  appel-  "lt  ,Dn^i  '„ 
id  that  on  the  5th  of  October  last  a  poor's  rate  was  allowed  by  u  effect  mi 
H,  and  on  the  following  day  (Sunday)  it  was  published  in  the  ■™ii'*of.pv*i. 
tfch  of  Horiham.  That  the  Michaetmai  quarter  sessions  were 
n  the  8th  of  October,  there  being  only  one  intervening 
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Eleventhly,  Of 
appeal,  §c. 


Several  parties 
having  a  joint 
grievance,  may 
join  in  giving 
one  notice  of 
appeal  to  the 
parish  officers. 


The  sessions  have 
a  discretion  to 
hear  an  appeal 
against  a  rate  at 
the  sessions  next 
after  it  is  pub- 
lished when  it  is 
entered;  bat 
where  it  is  the 
practice  to  ad- 
journ the  hearing 
to  the  next  ses- 
sions after  the 
appeal  is  entered, 
the  appellant  is 
entitled  to  try 
then,  the  statute 
17  Geo.  s,  c.  88, 
s.  4,  not  being 
imperative  in  this 
respect 
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joint  notice;  That  the  Court  determined  the  notice  bad  on  both  grounib, 
and  upon  this  confirmed  the  rate  with  costs.  The  notice  given  was  nfrwi 
hy  the  six  appellants,  and  stated  the  causes  of  appeal :  1st,  that  seven! 
persons  (nominatim)  were  not  in  any  manner  rated  for  the  lands,  &&, 
occupied  by  them ;  2dly,  that  several  persons  (nominatim)  were  rated  st 
much  less  and  not  enough  in  proportion  with  the  appellants  for  the  presntei 
in  their  occupation.  Petworth  is  distant  from  Horsham,  where  the  appel- 
lants resided,  about  eighteen  miles.  The  affidavit  of  the  parish  ones 
opposing  the  rule  stated  that  in  the  evening  of  the  6th  of  October,  after  tk 
rate  was  published  in  the  church,  a  vestry  was  held,  at  which  two  of  tin 
appellants  were  present,  and  no  application  was  then  made  by  them  H 
inspect  the  rate.  [Lord  Ellenborough,  C.  J.,  asked  why  the  parish  offices 
made  their  rate  so  close  upon  the  time  of  the  sessions ;  it  appeared  as  if 
they  had  done  it  with  a  new  of  ousting  the  parties  of  their  appeal.  Tk 
Court  had  decided  that  morning  that  the  next  teuton*  meant  the  next  prat- 
ticable  sessions  at  which  an  effectual  appeal  could  be  lodged.  If  by  tk 
late  publication  of  the  rate  the  parties  are  driven  into  such  a  narrow  pool 
of  time  as  not  to  be  able  to  make  an  effectual  appeal  at  the  next  season; 
those  must  be  considered  the  next  when  such  appeal  can  be  made  effec- 
tually.] In  answer  to  the  objection,  that  the  appellants  should  not  hue 
given  a  joint  but  separate  notices,  the  decision  in  the  case  of  Rex  v.  Wkia, 
4  T.  R.  771 ,  was  cited  as  an  authority  to  show  that  parties  who  have  sevcal 
grounds  of  complaint  may,  notwithstanding,  join  in  an  appeal  against  i 
poor's  rate. — Lord  Ellenborough,  C.  J.,  said  that  he  thought  that  caw 
which  had  been  much  considered,  was  authority  sufficient  to  support  tk 
present  appeal ;  and  the  rule  for  a  mandamus  was  granted. 

A  poor  rate  having  been  made  on  the  9th,  allowed  on  the  11th,  and  wuV 
lishea  on  the  14th,  and  the  sessions  commencing  the  15th  of  April :  add, 
on  the  authority  of  the  above  case,  that  an  appeal  against  the  rate,  mads 
these  circumstances,  need  not  be  entered  until  the  sessions  next  but  oaf 
after  the  publication  of  the  rate.     Rex  v.  Hendon,  "2  D.  $■  R.  249. 

Rex  v.  The  Justices  of  London,  15  East,  632  ;  1  Bott,  300.  An  appeal 
against  a  poor's  rate  in  London  or  Middlesex  must  be  made  as  in  all  otkr 
counties,  to  the  next  (i.  c.  next  practicable)  general  quarter  sessions;  thoaja 
the  17  Geo.  II.  c.  38,  s.  4,  in  its  terms  gives  the  appeal  to  the  nextammd 
or  quarter  sessions ;  it  appearing  from  other  parts  of  the  act  as  well  as  final 
other  acts  in  pari  materia,  that  those  terms  are  used  synonimously,  tad 
though  in  the  two  counties  named  there  are  four  general  as  well  as  far 
general  quarter  sessions. 

Rex  v.  The  Justices  of  Wilts,  8  B.  $•  C.  380.    A  rate  for  the  reKef  of 
the  poor  of  the  parish  of  Lay  cock,  in  the  county  of  Wilts,  was  published  ot 
the  16th  September,  1827.    The  quarter  sessions  were  held  on  the  16th  of 
October  at  Marlborough,  which  is  sixteen  miles  from  the  parish  otLagttd. 
The  appellant  gave  no  notice  of  his  intention  to  try  his  appeal  before  tk 
Michaelmas  sessions,  but  at  that  sessions  the  appeal  was  entered  and  ad* 
journcd  as  a  matter  of  course.    It  appeared,  upon  affidavits,  that  it  was  tk 
usual  practice  of  the  Court  of  Quarter  Sessions  for  the  county  of  Wiltt,r* 
appeals  against  rates,  to  enter  the  appeal  at  the  sessions  next  following  tk 
making  and  publication  of  the  rate,  and  to  adjourn  it  to  the  next  aiaaoat 
as  a  matter  of  course.    Before  the  Epiphany  sessions,  the  appellant  gar* 
notice  of  his  intention  to  fry  his  appeal.     At  the  Epiphany  sessions,  tk 
respondents  put  in  the  rate  made  on  the  16th  September,  and  then  objected 
that,  according  to  the  17  Geo.  II.  c.  38,  s.  4,  the  appeal  not  having  bed 
heard  at  the  previous  Michaelmas  sessions,  nor  having  been  amounted  <■ 
proof  of  want  of  reasonable  notice  to  the  respondents,  or  of  its  being  iflh 
practicable  for  the  appellant  to  proceed,  the  justices  then  assembled  had  bo 
jurisdiction.    The  justices  at  sessions  were  of  that  opinion,  and  refused  to 
hear  the  appeal.    A  rule  nisi  for  a  mandamus  commanding  the  defendant! 
to  enter  continuances  to  the  next  sessions,  and  hear  the  appeal,  having  been 
obtained,  and  the  question  argued  on  lx>th  sides,  at  a  subsequent  day  the 
judgment  of  the  Court  was  delivered  as  follows. — Lord  Tenterden,  C.  J. 
I  think  that  the  sound  construction  of  the  act  of  parliament,  17  Geo.  II. 
c.  38,  s.  4,  is,  that  the  justices  arc  to  receive  an  appeal  against  a  rate  at  tk 
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ct  sessions  after  publishing  the  same,  and  that  they  are  then  to  exercise   Eleventhly,  Of 
discretion  whether  they  will  hear  and  determine  it  at  that  sessions,  or      appeal,  fa. 
pite  it  to  the  next    It  is  impossible  to  say  that  the  matter  must,  at  all  — — 
aata,  be  determined  at  the  first  sessions.    The  statute  expressly  mentions 
0  ease  where  the  justices  are  to  adjourn  the  appeal,  ana  that  is,  where 
taaM  a§i(>ear  to  them  that  reasonable  notice  has  not  been  given ;  but  other 
sss  may  occur  in  which  it  may  be  fit  to  adjourn  the  appeal,  even  though 
aannaale  notice  has  been  given,  as  in  the  case  of  the  unavoidable  absence 
a  material  witness.    Here,  it  appears  that  the  practice  of  the  sessions  has 
em  to  allow  appellants  to  enter  their  appeals  at  the  sessions  next  following 
e  publication  of  the  rate,  and  to  adjourn  the  hearing  to  the  second  sessions  Bat  the  Jtnticcs 
-  a  matter  of  course.    That  being  the  general  practice,  I  think  that  the  should  not  ad- 
neUant  in  this  case,  who  acted  on  the  laith  that  such  practice  would  be  J®0"1  *%£!£** 
meied  to,  ought  not  to  be  deprived  of  his  right  of  appeal,  and  therefore  coon* 
at  die  rule  lor  a  mandamus  ought  to  be  made  absolute.    At  the  same 
ne,  I  think  it  would  be  more  beneficial  to  the  public,  and  more  consistent 
ita  the  intention  of  the  legislature,  if  the  justices  did  not  adjourn  appeals 
gainst  rates  as  a  matter  of  course.    I  think  they  should  endeavour  to  in- 
nee  parties  to  try  their  appeal  at  the  next  practicable  sessions  after  the 
nblisoing  of  the  rate. — Bay  ley  >  J.    I  am  of  the  same  opinion.     It  was  com- 
etent  for  the  justices  at  the  first  sessions  after  the  publishing  of  the  rate, 
i  refuse  to  receive  the  appeal  unless  there  was  proof  that  notice  of  appeal 
ad  been  given ;  but  they  did  receive  the  appeal.     Having  received  it,  it 
fas  then  competent  to  them  in  their  discretion  to  adjourn  it,  and  they  did 
idjourn  it    I  think  the  appeal  ought  to  have  been  heard  at  the  next  sessions 
iter  that  adjournment    Rule  absolute. 

Rex  t.  The  Justices  of  Suffolk,  1  B.  $  A.  640.     By  a  local  act  the  One  appeal 
nanagement  of  the  poor  of  a  town  was  vested  in  certain  persons,  who  were  NPjjJ^J""1**** 
mpowered  to  make  rates,  and  an  appeal  was  given  to  the  party  aggrieved  to 
he  town  sessions  against  every  such  rate ;  and  a  further  appeal,  if  required, 
o  the  county  sessions.    An  appeal  against  four  rates  being  entered  at  the  The;**  notice 
Tsmuary  town  sessions,  four  grounds  of  appeal  were  specified  in  the  notice ;   of  appeal  moat 
be  party,  being  dissatisfied,  made  a  further  appeal  to  the  county  sessions,  i^JJjjJi.^f  the 
ad  two  other  grounds  of  appeal  were  added,  the  fourth  being,  that  the  ground  of  appeal 
arty  was  rated  in  respect  of  his  lands  in  a  higher  proportion  than  all  the   }"•  *J* th*  *PPeU 
ither  inhabitants  mentioned  in  the  rate.     The  Court  of  K.  B.  held,  1st,  that   higher  than  all 
me  appeal  against  the  four  rates  was  sufficient ;  2dly,  that  it  was  not  neces-    the  other  inha- 
ary  to  give  notice  of  appeal  to  all  the  inliahitants  named  in  the  rate  ;  and,   S2?iiotlce  to** 
Wily,  that  the  appellant  must,  at  the  county  sessions,  he  confined  to  the   every  inhabitant 
•riginal  grounds  of  appeal  at  the  town  sessions.  ta  not  necessary. 

Rex  v.  Justices  of  Sussex,  7  T.  R.  107;  2  Bott,  965.     The  appeal  may    Appeal  may  be  to 
»e  made  to  an  adjourned  sessions.     And,  in  this  case,  Lord  Kenyon,  C.  J.,   an  adjourned  ses- 
■eferred  to  the  case  of  Rex  v.  Monks  Risborowjh,  (2  Bott,  954),  and  Rex   son8, 
r.  Hinderclate,  (2  Bott,  950). 

It  is  important  to  observe  the  directions  and  provisions  of  the  statutes 
irith  respect  to  notices  of  appeal,  as  the  neglect  of  them  may  constitute  a 
Mreliminary  objection  to  the  sessions  hearing  the  appeal,  after  all  the 
rxpence  and  trouble  of  bringing  the  matter  to  trial  has  been  incurred, 
rhus,  although  the  rate  is  bad,  if  it  do  not  show  upon  the  face  of  it,  in 
•espect  of  what  property  the  assessment  in  each  instance  is  made,  so  that 
fan  individual  wishes  to  appeal  on  the  ground  that  another  is  under-rated,  Notice  of  appeal, 
le  may  see  in  respect  of  what  property  the  rate  is  imposed,  Rex.  v.  Aire  and  }^X>mripVn(rt) 
Jalder  Narration,  2  B.  $•  C.  713;  4  D  $•  R.  253;  yet  if  this  objection 
s  not  specified  in  the  notice  jus  a  cause  of  appeal,  the  sessions  have  no 
urisdiction  to  quash  the  rate,  although  the  defect  appear  upon  the  face  of 
he  rate  itself.  For  the  act  (4 1  Geo.  III.  c.  23,  s.  4,  ante,  14 1,142)  provides  that 
he  sessions  shall  not  enquire  into  anv  ground  of  appeal  which  is  not 
pecified  in  the  notice.    Rex  v.  the  Inhabitants  of  Bromyard,  8  B.  V  C.  240. 

In  Rex  v.  Brooke,  9  B.  *•  C.  915,  it  has  likewise*  been  held  that  where  an  ap- 
peal has  been  made  against  a  poor  rate,  on  the  ground  that  a  person  is  omitted 


(a)  Jkt-  the  sevcral/orro*  of  notice  of  appeal,  post,  154,  and  in  Appendix. 
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who  ought  to  be  rated,  the  justices  at  sessions  cannot  hear  the  appeal, 
unless  notice  of  the  appeal,  and  the  ground  of  it,  has  been  given  to  the  party 
said  to  have  been  improperly  omitted. 

A  week's  notice  is  ustwJty  considered  " reasonable"  and  will  satisfy  the 
statute,  unless  under  peculiar  circumstances. 

Hex  v.  Justices  of  Berkshire,  1  Bott,  284  ;  2  Not.  P.  L.  524.  If  the 
pound  of  appeal  against  a  poor  rate  be,  that  certain  persons  are  omitted 
in  the  rate,  the  names  of  those  persons  should  be  specified  in  the  notice 
of  appeal. 

See  also  Rex  v.  Justices  of  Sussex  (ante,  p.  145.)  as  to  joint  and  several 
notices. 

In  Bex  v.  Newberry,  4  T.  R.  475 ;  1  Bott,  295 ;  2  Not.  P.  L.  540. 
Upon  an  appeal  against  a  poor  rate  the  question  was,  which  party  should 
begin  ?  The  Court  said,  that  where  the  appellant  alleges  that  he  has  no 
rateable  property  within  the  place,  the  respondent  should  first  shew  that 
he  has  some  property  liable  to  be  rated ;  for  it  is  impossible  for  the  appellant 
in  the  first  instance  to  prove  the  negative.  And  J.  Hey  wood,  amicus  curie, 
said,  that  in  Yorkshire,  where  more  appeals  of  this  kind  were  lodged  than 
in  any  other  county,  when  the  appellant  objected  to  his  being  rated  at  all, 
it  is  the  practice  for  the  respondents  to  begin:  but  if  he  object  to  the 
quantum  of  the  rate,  then  the  onus  lay  on  him. 

Rex  v.  Topham,  12  East,  54(5 ;    1  Bott,  298 ;  1  Not.  P.  L.  199.    Tk* 
defendant  appealed  against  a  poor's  rate  made  for  the  township  of  Gnat 
Driffield,  in  the  East  Riding  of  the  county  of  York,  and  the  session*  coa- 
firnicd  the  rate,  subject  to  the  opinion  of  the  Court  of  K.  B.  on  the  following 
case : — The  defendant  was  rated  as  occupier  of  property  of  the  annual  value 
of  250/.,  and  he  appealed  against  the  rate,  giving  notice  of  the  grounds  of 
his  appeal:  First,  That  he  had  no  rateable  property  in  the  parish;  and 
Secondly,  That  he  had  not  rateable  property  to  the  amount  at  which  he  was 
rated.     On  the  part  of  the  respondents  it  was  proved  that  the  appellant  was 
in  the  annual  receipt  of  certain  tithe-rents,  originating  in  the  Driffield 
enclosure  act,  of  the  annual  value  of  6s.  8c/.    ft  was  further  proved  that 
certain  other  sums  were  received  by  him  for  tithe-rents,  but  there  was  bo 
proof  of  their  amount.     Here  the  respondents  closed  their  case,  insistiBf; 
that  as  they  had  proved  the  appellant  to  l>e  in  possession  of  tome  rateable 
property,  it  was  incumbent  on  liim  to  prove  that  in  fact  he  had  been  over- 
rated.   The  appellant  on  the  contrary  insisted  that  this  composition  or  rent 
was  not  rateable  at  all.    The  sessions  held  that  it  was  rateable.    Tke 
appellant  then  contended,  that  as  there  was  no  proof  of  any  specific  mat 
having  been  paid  beyond  the  6s.  8rf.,  the  rate  ought  to  be  amended  by 
inserting  that  sum  instead  of  the  250/.    The  sessions  held  that  the  proof  of 
overrating  lay  on  the  appellant,  and  confirmed  the  rate  generally.    The  act 
referred  to  was  one  passed  in  the  14  Geo.  II.  c.  11,  for  dividing  and 
enclosing  open  fields,  &c,  in  Great  and  Little  Driffield,  and  for  setting 
certain  yearly  payments  to  the  prebendary  of  Driffield,  in  lieu  of  tithes, 
pursuant  to  an  agreement  and  award  made  for  those  purposes ;  it  states, 
that  by  an  agreement  tripartite  made  between  the  lord  of  the  manor  and 
owner  of  several  lands,  &c,  the  prebendary  of  Driffield,  and  his  lessee,  to 
which  prebend  tithes  of  corn,  grain,  hay,  wool,  and  lamb  belonged ;  and 
the  vicar  and  others  named,  owners  and  proprietors  of  lands,  &c,  the 
enclosure  of  these  townships  was  to  be  made  in  the  manner  therein  stated, 
and  that  a  certain  composition  in  money  was  to  be  paid  by  the  landowners  to 
the  prebendary  for  the  time  being,  and  his  lessee,  <Scc.  in  lieu  of  the  tithes; 
and  that  for  fixing  and  settling  the  said  yearly  rents  and  compositions  in 
lieu  of  the  tithes,  all  the  parties  had  appointed  certain  referees,  who  had 
awarded  to  the  prebendary  of  Driffield  for  the  time  being  and  his  successors, 
<Scc. "  as  a  yearly  rent  or  composition  in  lieu  of  the  tithes  of  corn,  grain,  and  hay 
thereint  the  rent  or  sum  of  267/.,  being  after  the  rate  of  1/.  10*.  for  every 
oxgang,  and  in  lieu  of  the  tithes  of  wool  and  lamb  the  yearly  rent  or 
sum  of  30/."  &c.    The  act  therefore  proceeded  to  give  effect  to  such  agree- 
ment and  award,  aud  enacted  that  in  lieu  and  satisfaction  of  the  tithes  then 
should  be  the  said  several  yearly  composition  rents  or  sum  of  267/.,  Sec,  issuing 
out  of  the  said  enclosed  lands,'  &c,  to  be  paid  by  the  owners  and  proprietors 
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lertaiu  proportions,  to  be  ascertained  by  (lie  commissioners ;  and    E/**#b(Mu,  Of 
said  annual  cnmpnnitiim  mil.  slumhl  !il*  in  iifTriar,  (lie  prebendary         appwt,  A». 

;  being,   Ste.  might  enter  ami  distrain  in  t!ic  particular  Iamb    " 

e.  And  that  in  all  future  rates  and  lei  its  in  the  said  townships, 
mpniitiou  rrntt  should  be  a-sessed  1V1  the  tame  prapfrtion  as  the 
ulders.— Lord  Ettrnlx>ri>u;//i.C.J.  said, — Jin:  rj.n-siiun  is,  Wltrllier 
rim  1  will  suppose  for  the  present  is  liable  to  he  rated  for  tame- 
id  the  lis.  Hit.,  cat!  he  rated  to  the  amount  of  250/.,  imil  then  left 
u  that  assessment  upon  nn  appeal  to  the  amount  which  il  ought 
•  might  as  well  have  been  charged  to  the  extent  of  50,000/.  It 
d  as  a  fact  in  the  case  that  the  appellant  was  in  the  receipt  of 
.nd  composition*  to  the  amount  ol  250/.  If  the  sessions  have 
pon  what  the  Court  has  said  in  MM  case-,  that  if  the  party  rated 
le  property  in  the  parish  they  will  not  enquire  into  the  ywinfitm 
they  have  Lgrcgiimsly  mistaken  the  Court.  When  the  question 
essiom.  is  upon  the  yrianfii«i  of  the  rate,  Uie  officers  mating  il 
Ln  i he  justices  some  proliaMe  gruund  for  the  amount  at  which 

the  party  in  lilt  rate.  The  mischief  of  any  other  rule  would 
I)  a  small  occupier  may  be  rated  at  once  in  the  rounit  kiiui  of 
left    tn  struggle,  his  *av  out  of  that  charge  as  he  cau. — Fur  tint 

was  observed,  thut  the  question  made  at  the  sessions  iu, 
ie  appellant   should   begin   hy   proving  hi?  ease,  that  he  ww 

or  whether  I  hi1  [>ari-h  i>(li.-cr-^-l>'uil'1  be-in  by  ['roving  a  probable 
i'jl'  the  ,i].]iiH;i]ii  ut  -n  much  '.'  tin  which  Le  Mane,  j.,  said,  the 
h»>*  no  Qi Ilk-ill ty  in  dealing  with  that  nailed  proposition  when- 
dd  be  brought  nakeilly  before  thetn.     The  ease  was  sent  Iwck  to 

"ronrr  and  othn,  4  T.  R.   17 ;  2  JVW.   P.   L.   «07.     I  hi  an    h 
urt  a  poor  rote,  tecause  certain  persons  were  omitted  tn  be  rated,   "' 
mined  that  a  parishioner  who  is  liahle  lit  lx>  mted,  but  who  is  not 
,  is  a  competent  witness  e ■  ■  prove  tl.c  ratr;ihilitt-  nt  appellant*. 
4  Geo.  111.  e.  170,  s.  ft,  it  is  enacted,  "  that  no  inhabitant  or   in 
or  liable  (o  he  rated  to  any  rates  or  cesses  of  any  district,  parish,   j" 
hamlet,  or  wholly  or  in  part  maintained   iir  supported  thereby,    «. 
:  or  holding  any  cilice  thereof  or  therein,  shall  belV.re  any  Court    '« 
persons  whai-ncver,  be  deemed  and  taken  lii  lie  by  reason  there-    J* 
petent  witness  for  or  against  such  district,  parish,  township,  or 
ay  matter  relating  to  such  rates  or  cesses,  any  law,  usage,  sta- 
um,  to  the  contrary  in  anywise  notwithstanding." 
w.  Gilpin  and  otlim,  6  Price,  146.     Trespass  against  an  over- 
irish  for  breaking  plaintiff's  close.     The  close  was  claimed  by 
ndcr  as  enclosure  act,  by  which  (if  they  succeeded  in  the  action) 
old  be  Tested  in  the  overseers  for  the  time  being,  in  trust  for  the 
id  of  the  poor's  rates. — Halrtn/d,  J.,  at  the  Staff.  Sunm.  An. 
the  Court  of  Exchequer  (ah™*  Richardi,  C.B.)  held,  that 
itants  were  admissible  witnesses  by  virtue  of  stat  54  Geo.  111. 

ne,  the  city  of  Norwich,  and  hamlets  and  liberties  of  the  same, 
orated  for  the  purpose  of  better  employing  and  maintaining  the 
;  and  the  gnardians  thereby  appointed  were  empowered  from 

to  ascertain  what  aggregate  sums  would  he  necessary  for  that 
d  to  ascertain  what  proportion  each  parish,  Ate,  should  contri- 
len  certify  the  same  to  the  justices,  two  of  whom  were  to  issue 
t,  requiring  the  proper  officers  of  each  parish,  &c.,  to  rate  and 
iKiunt  on  the  respective  inhabitants ;  and  it  was  provided,  that 
t,  parish,  Sec,  should  find  himself  or  themselves  to  be  unequally 
or  they  might  appeal  at  the  next  sessions  held  after  such  assess- 
»nd  demanded.  And  where,  under  this  act,  the  governors  cer- 
he  hamlet  of  L.  ought  to  pay  a  certain  proportion  of  an  assess- 

upon  the  whole  city,  and  two  justices  issued  their  warrant, 
:  collectors  of  the  hamlet  to  assess  that  sum  upon  the  inhabi- 
be  hamlet  being  aggrieved  by  such  assessment:  Held,  that  the 
ins  and  overseers  might  appeal  against  both  the  certificate  and 
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the  warrant  thereon,  as  being  an  assessment  made  and  demanded,  witha 
the  meaning  of  the  appeal  clause  in  the  statute.  Rex  v.  Mayor  ami 
Justices  of  Norwich,  3D.4jrR.  42. 

By  17  Geo.  II.  c.  38,  s.  13,  it  is  enacted,  that  "  true  and  just  copies  of 
all  rates  and  assessments  hereafter  to  be  made  for  the  relief  of  the  poor,  be 
fairly  wrote  and  entered  in  a  book  or  books,  to  be  provided  for  that  purpose 
by  the  churchwardens  and  overseers  of  the  poor  of  every  parish,  township, 
or  place,  who  shall  take  care  that  such  copies  be  wrote  ana  entered  accora- 
ingly,  within  fourteen  days  after  all  appeals  from  such  rates  are  determined, 
and  shall  attest  the  same  by  putting  their  names  thereto ;  and  all  and  every 
such  book  or  books  shall  be  carefully  preserved  by  the  churchwardens  and 
overseers  of  the  poor  for  the  time  being  or  one  of  them,  in  some  public  or 
other  place,  in  every  such  parish,  township,  or  place,  whereto  all  penoe* 
assessed  or  liable  to  be  assessed,  mav  freely  resort,  and  shall  be  delivered 
over  from  time  to  time  to  the  new  and  succeeding  churchwardens  and  over- 
seers of  the  poor  as  soon  as  they  enter  into  their  said  offices,  to  be  preserved 
as  aforesaid,  and  shall  be  produced  by  them  at  the  general  or  quarter  ses- 
sions, when  any  appeal  is  to  be  heard  or  determined. 


Twelfthly,  Of 
distraining,  o)c. 
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No  action  is  sustainable  for  a  poor  rate,  post,  157 ;  2  Burr.  1 1 52 ;  UnderhiU 
v.  Ellicombe,  M'Clel.  &  Younge,  456. 

By  43  Kliz.  c  2,  s.  4,  "  it  shall  be  lawful,  as  well  for  the  present  as  subsequmt 
churchwardens  and  overseers,  or  any  of  tliem,  by  warranty  from  any  two  sum 
justices  of  peace  as  is  aforesaid,  to  levy  as  well  the  said  sums  of  money  ami 
all  arrearages,  of  every  one  that  shall  refuse  to  contribute  according  as  thejf 
shall  be  assessed,  by  distress  and  sale  of  the  offenders^  goods,  at  the  sums  $f 
money  or  stock  which  shall  be  behind  upon  any  account  to  be  made  at  afwt- 
said,  rendering  to  the  jmrties  the  overplus ;  and  in  defect  of  such  distress,  k 
shall  be  lawful  for  any  such  two  justices  of  the  peace,  to  commit  kkn  or  them 
to  the  coinnum  gaol  of  the  county,  there  to  remain  without  bail  or  sMtsimt, 
until  payment  of  the  said  sum,  arrearages  and  stock  ;  and  the  said  jmstues  tf 
peace  or  any  one  of  them,  to  send  to  the  House  of  Correction.,  or  common  gsm, 
such  as  shall  not  employ  themselves  to  work,  being  appointed  thereunto  m 
aforesaid;  and  also  any  such  two  justices  of  peace  to  commit  to  the  sad 
prison  every  one  of  the  said  churchwardens  and  overseers,  which  shall  refuse  U 
account,  there  to  remain  without  bail  or  mainprize,  until  he  have  modi  « 
true  account,  and  satisfied  and  paid  so  much  as  upon  the  said  account  shdl 
be  remaining  in  his  hands." 

And  by  17  Geo.  II.  c.  38,  s.  7,  "  The  goods  of  any  person  assessed,  tal 
refusing  to  pay,  may  be  levied  by  warrant  of  distress,  not  only  in  the  plate 
for  which  such  assessment  was  made,  but  in  any  other  place  within  Ao 
same  county  or  precinct;  and  if  sufficient  distress  cannot  be  found  witkfai 
the  said  county  or  precinct,  on  oath  made  thereof  before  some  justice  of  UJ 
other  county  or  precinct  (which  oath  shall  be  certified  under  the  hand  of 
such  justice  on  the  said  warrant),  such  goods  may  be  levied  in  such  other, 
count}'  or  precinct,  by  virtue  of  such  warrant  and  certificate ;  and  if  an 
person  shall  find  him  or  herself  aggrieved  by  such  distress  as  aforesaid,  * 
shall  and  may  be  lawful  for  such  person  to  appeal  to  the  next  general  or 
quarter  sessions  of  the  peace  for  the  county  or  precinct  where  such  ■but 
ment  was  made,  and  the  justices  there  are  hereby  required  to  hear  and 
finally  determine  the  same." 

By  54  Geo.  111.  c  170,  s.  12,  it  is  enacted,  "That  the  goods  and  chattels 
of  any  person  or  persons  neglecting  or  refusing  to  pay  any  sum  or  sums  of 
money  legally  assessed  on  and  due  from  him,  her,  or  them,  in  respect  of 
any  rate  for  the  relief  of  the  poor,  church,  cess,  or  highway  cess,  of  any 
district,  parish,  township,  or  hamlet,  for  the  space  of  seven  days  after  the 
same  shall  have  been  legally  demanded  of  him,  her,  or  them,  *W1  and 
may  be  distrained,  not  only  within  such  district,  parish,  township,  or  hamlet, 
but  also  within  any  other  district,  parish,  township,  or  hamlet,  within  the 
same  county,  riding,  division,  or  jurisdiction ;  and  if  sufficient  *9 
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and  within  the  same  county,  riding,  division,  or  jurisdiction,  then,    Twtlfthly,  Of 
h  thereof  made  before  any  one  or  more  justice  or  justices  of  the  distraining,  qc. 

any  other  county,  riding,  division,  or  jurisdiction,  in  which  any  of  

or  chattels  of  such  persons  shall  be  found ;  which  oath  such  jus- 
tices are  hereby  required  to  administer  and  certify,  by  indorsing 
their  respective  handwriting,  his  or  their  name  or  names,  on  the 
granted  to  make  such  distress,  the  goods  and  chattels  of  the  said 
persons  so  neglecting  or  refusing  to  pay  as  aforesaid,  shall  be  sub- 
lable  to  such  distress  and  sale,  in  such  other  county,  riding,  division, 
ction,  where  the  same  shall  be  found ;  and  may,  by  virtue  of  such 
ind  certificate,  be  distrained  and  sold  in  the  same  manner  as  if 
had  been  found  within  the  district,  parish,  township,  or  hamlet,  in 
ich  such  rate  or  cess  had  been  made  or  was  due." 

5eo.HI.  (U.  K.)c23,  s.  1.    "  If  the  court  shall  be  of  opinion  that  ^™££t™'* 
nsary,  for  the  purpose  of  giving  relief  to  the  person  or  persons  an-  gj^  chargedare 
iiat  the  rate  or  assessment  should  be  wholly  quashed,  then  the  said  to  be  levied  and 
y  quash  the  same ;  but,  nevertheless,  all  and  every  the  sum  and  S^JScSmt'oi^So 
doney  in  and  by  such  rate  or  assessment  charged  on  any  person  or  next  effective 
hall  and  may  be  levied  and  recovered  by  such  ways  and  means,  **te. 
ch  and  the  same  manner,  as  if  no  appeal  had  been  made  against 
:  or  assessment;  and  all  and  every  the  sum  and  sums  of  money 
y  person  or  persons  charged  in  such  rate  or  assessment  shall  pay, 
shall  be  levied  upon  or  recovered  from  him,  her,  or  them,  shall  be 
md  taken  as  payment,  on  account  of  the  next  effective  rate  or  rates, 
nt  or  assessments,  which  shall  be  made  for  the  relief  of  the  poor  of 
?  parish,  township,  vill,  or  place." 

J.  "AD  and  every  the  sum  and  sums  of  money  at  which  any  person  Notice  of  appeal 
0  is  or  are  or  shall  be  rated  or  assessed,  in  any  rate  or  assessment  dMmafora'iom 
the  relief  of  the  poor  of  any  parish,  township,  vill,  or  place,  shall  not  greater  than 

be  levied  and  recovered  by  distress,  and  all  other  lawful  ways  and  *?*t1"?*2f,dJn 
.,„,..,  »  -,  i*  the  last  effective 

Withstanding  the  person  or  persons  so  rated  or  assessed,  or  any  rate> 

Km  or  persons,  shall  have  given  notice  of  appeal  from  or  against 
or  assessment,  for  any  cause  whatsoever :  provided  always,  that  if 
d,  rated  or  assessed  in  any  rate  or  assessment,  made  for  the  relief 
Hjr,  shall  give   such  notice  of  appeal  as  hereinafter  mentioned, 
lurehwardens  and   overseers  of  the  poor  of  any  parish,  township, 
►lace,  or  any   two  of  them,  then,  from  and  after  the  giving  <>f 
ice,    and   until   the  appeal    shall   have  been   heard   and   deter- 
io  proceedings  shall  be  commenced  or  carried  on  to  recover  any 
um  or  sums  of  money  from  such  person  or  persons,  than  the  sum 
it  which  he,  she,  or  they,  or  any  occupier  of  the  same  premises, 
e  been  rated  or  assessed  in  the  last  effective  rate,  which  shall  have 
Lected  in  such  parish,  township,  vill,  or  place." 
I.  "  If  the  court  of  general  or  quarter  sessions  of  the  peace  shall,  upon 
>rder  any  rate  or  assessment  for  the  relief  of  the  poor  to  be  quashed, 
be  lawful  for  the  said  court  to  order  any  sum  or  sums  of  money  in 
»uch  rate  or  assessment  charged  on  any  person  or  persons,  or  any 
uy  such  sum  or  sums,  not  to  be  paid,  and  then  and  in  every  such 
wuceedings  shall,  after  making  such  order,  be  commenced :  or  if 
eediugs  have  been  previously  commenced,  such  proceedings  shall 
ther  prosecuted  or  carried  on  for  the  purpose  of  levying  or  enforcing 
lent  of  any  sum  or  sums  which  shall  be  so  ordered  by  the  said  court 
paid." 

.  "  If  upon  the  hearing  of  any  appeal  from  or  against  any  rate  or  assess- 
e  said  court  shall  order  the  name  or  names  of  any  person  or  persons 
serted  therein,  and  him,  her,  or  them  to  be  rated  or  assessed  at  any 
urns  of  money,  or  shall  order  the  sum  or  sums  at  which  any  person 
,s  is  or  are  therein  rated  or  assessed  to  be  raised  or  increased,  then 
ich  case  all  and  ever}*  the  sum  and  sums  of  money,  at  or  to  which 
on  or  persons  shall  be  so  ordered  to  be  rated  or  assessed,  or  to  be  raised 
sed,  or  so  much  thereof  as  shall  not  have  been  already  paid,  shall 
be  recovered  in  such  and  the  same  manner,  and  by  such  and  the 
IV.  L 
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Twetfthly,  Of 
distraining,  qc. 


Oath  of  the  re- 
fusal to  pmy  the 
rate  must  be 
made  before  the 
justices,  previ- 
ously to  distrain- 
ing  for  nonpay- 
ment. 


TheCourt  granted 
a  mandamus  to 
levy  a  rate,  al- 
though  it  appear- 
ed that  no  sum- 
mons had  issued. 


But  it  is  now  set- 
tled, that  a  #*m- 
mons  must  pre- 
cede a  warrant  of 
distress  fur  a 
poor's  rate,  and 
until  such  sum- 
mons has  been 
Issued  the  Court 
will  not  issue  a 
mandamus. 
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same  means,  as  if  he,  she,  or  they  had  been  originally  named  in  such  lite  of 
assessment,  and  rated  or  assessed  therein  at  such  sum  or  sums  of  money." 

It  was  held,  that  a  warrant  may  be  made  to  distrain  before  the  time,  for 
which  the  rate  is  made,  is  expired.     Charlwood  v.  Best,  1  Bott,  261. 

If  a  landlord  tender  the  poor-rate  for  his  tenant,  the  overseers  must  receive 
it,  and  a  warrant  ought  not  to  be  granted  to  distrain  upon  the  tenant  Ra 
v.  Cosens,  Doug.  426." 

Money  may  be  distrained  for  the  poor  rate  as  well  as  goods.  E.  I.  Com- 
party  v.  Skinner,  1  Bott,  257.     Qutere. 

Averia  canine  are  distrainable  for  the  poor  rate.  Hntchini  v.  Chamber*, 
1  Burr.  57$);  and  working-tools  in  a  shop;  2  Shaw.  126. 

A  distress  for  a  poor  rate,  for  lands  not  in  the  occupation  of  the  plaintiff, 
may  be  replevied,  notwithstanding  the  sessions  on  appeal  had  confirmed 
the  rate ;  the  determining  that  a  man  may  be  assessed  for  what  he  doei 
not  occupy  being  an  excess  of  jurisdiction.  Milward  v.  Coffin,  2  BU. 
Rep.  1.130. 

Justices  need  not  be  joined  with  overseers  in  actions  for  distress  fir 
a  poor  rate.     Ibid. 

But  by  Holt,  C.  J.,  in  the  case  of  Traeey  $-  Talbot,  2  Smth.  532 ;  1  Botf, 
259 ;  1  AW.  P.  L.  258,  the  rate  cannot  be  distrained  for  by  virtue  of  a 
general  warrant  made  before  the  rate ;  but  there  ought  to  be  a  special  war- 
rant on  purpose.  That  is  to  say,  the  nonfeasance  of  the  party  snail  not  be 
left  to  the  judgment  of  the  officer,  who  may,  out  of  private  resentment,  sell 
his  neighbour's  goods  without  sufficient  cause ;  but  oath  of  the  refusal  mart 
be  made  before  the  justices.  And  it  is  reasonable  that  the  party  should  be 
heard  in  his  defence ;  for  he  may  show  cause  variously  why  a  distress  shoals1 
not  be  granted ;  as  that  the  rate  was  not  regularly  allowed,  or  was  not 

Sublished  in  the  church,  or  that  he  had  given  notice  of  appeal,  or  that  no 
emand  or  refusal  had  been  made,  and  the  like. 

Bex  v.  Justices  of  Middlesex,  1  Bott,  262 ;  1  Nol  P.  L.  254.  Motion  for 
a  mandamus  to  the  justices  of  Middlesex  to  sign  a  warrant  of  distress  for 
levying  a  poor's  rate  upon  persons  refusing  to  pay  the  same.  Upon  shewing 
cause,  it  was  set  forth  in  the  affidavit  to  nave  been  the  custom  not  to  grant 
warrants  without  first  summoning  the  party  to  show  cause,  and  that  they 
had  refused  to  grant  any  warrants  of  distress,  without  first  summoning  the 
party. — Lee,  C.J.  A  writ  of  mandam  us  will  not  give  the  justices  any  power 
they  had  not  before,  and  therefore  it  is  to  be  considered  what  powers  staL  49 
Eliz.  c.  2,  s.  4,  gives  them  ;  and  in  that  there  is  no  direction  that  the  party 
shall  be  summoned  to  show  cause :  nothing  appears  upon  the  affidavits  that 
this  is  such  a  rate  as  a  distress  ought  to  be  granted  upon ;  but  the  whole  is, 
that  persons  applying  for  the  warrant  did  first  refuse  to  take  out  a  summons, 
which  to  me  does  not  ap]>ear  a  sufficient  cause  why  the  mandamus  should 
not  go ;  if  the  justices  have  sufficient  reason  why  they  did  not  grant  the 
warrant,  it  will  appear  upon  the  return  of  the  mandamus.  The  other  judges 
concurred.    Mandamus  granted. 

In  Rex  v.  Benn  $•  Church,  6  T.  R.  198;  1  Bott,  260;  1  Nol.  P.  L.  3H, 
256.  Against  a  rule  for  a  mandamus  to  the  defendants,  who  were  justices  for 
Cumberland,  to  grant  warrants  of  distress  to  levy  several  sums  of  money  ca 
different  persons  who  had  refused  to  pay  a  poor's  rate  for  the  township  of  Wktot- 
haven,  the  answer  was  that  there  should  have  been  a  previous  summons  by  the 
magistrates  to  the  respective  persons  charged  with  having  refused  to  pay, 
which  had  not  been  issued  in  this  case. — Bearcroft,  in  support  of  the  rote, 
relied  on  the  above  case  of  Rex  v.  Justices  of  Middlesex. — Lord  Kemgmy 
C.  J.  I  confess  I  cannot  subscribe  my  assent  to  the  decision  in  the  case 
cited.  The  payment  of  a  poor-rate,  unless  it  be  set  aside,  must  be  enforced : 
and  if  the  magistrates  will  not  issue  a  summons  to  the  person  who  refuses 
to  pay  the  rate,  the  Court  will  grant  a  mandamus  to  compel  them  to  do  H: 
but  a  summons  must  precede  a  warrant  of  distress,  which  is  in  the  nature  of 
an  execution.  On  the  summons,  the  party  may  show  a  sufficient  reason  to 
the  magistrates  why  a  warrant  of  distress  should  not  issue ;  as,  for  in^snrf, 
that  he  has  already  paid  the  assessment  to  one  of  the  parish  officers  who  has 
not  accounted  for  it.    But  it  is  an  invariable  maxim  in  our  law,  that  no 
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Hi  shall  be  punbbed,  before  be  has  bad  an  opportunity  of  being  heaxd:    Twfflkty,  Of 
frorcms  if  a  wanmat  of  distress  were  to  be  issued,  without  any  previous  dutrmimimg,  5rc 
■BMnona,  tbe  party  would  hare  no  opportunity  of  showing  oanse  why  the  — — — — 
teoiitkm  should  iiotiaiueagaiiist  him.    But  the  next  day  the  Court  granted 
rule  for  a  wmmdmmm  to  the  magistrates  u  to  receive  such  informations  and 
nmnlainta  at  shaD  belaid  before  them  against  persons  refusing  to  pay  the 
■a  asaessed  upon  them,  for  the  relief  of  the  poor  of  the  township  of  Holssf- 
sava,  and  to  proceed  thereupon  to  levy  the  same." 


There  most  be  a  particular  and  special  warrant,  and  a  distress  cannot  be  SB?S**f  * 
tads)  nder  a  general  warrant    Tmceyr.  Talbot,  2  Salk.  532.  SSl** 

BrtY.OmUe*mmdatkn,2M.tS.260i   lNol.P.L.263.    Trespass  wkm. 
r  brea sing  and  entering  the  plaintiff's  dwcUingj-housc,  breaking  the  doors  ant*ia 
si  windows,  and  taking  and  carrying  away  his  goods.    Plea,  not  guilty.  JSTma! 
ft  to  trial  before  Lord  EUenhorxmgh,  C.  J.,  at  the  Kent  Summer  Asttzws,  ronton 
113,  it  appeared  that  the  defendants,  two  of  whom  were  the  church  wardens,  JESfffJL**0 
v  the  orerseers,  and  two  constables  of  the  parish  of  Deal,  together  with  bnCSctatarad 
eotted^fendam acting  in  their  aid,  went  to  the  house  of  the  plaintiff,  taeboaMbMd 
ao  was  an  inhabitant  of  Deal,  carrying  with  them  a  warrant  granted  by  ^w^teTiisid 
fo  aaagiatratea,  and  directed  to  the  said  churchwardens  and  overseers,  to  ttatawariatt 
strain  the  plaintiff's  goods  for  nonpayment  of  a  poor's  rate.    Having  *****ff_5*'" 
saefead  at  the  door,  and  being  informed  at  the  next  house  that  the  plaintiff  pSj^TZ^i 
aaraosa  home,  one  of  the  defendants  jumped  into  the  firont  area,  and  tried  ofthejrawdaud 
» apt  in  at  the  cellar,  but  foiled;  in  the  attempt,  however,  some  windows  SSSeconflM* 
aawlmsVan    Ifcey  then  proceeded  to  the  back  part  of  the  house,  took  the  *>**.»<  cm.*, 
atoning  oatefa  window,  and  got  into  the  wasnhouse.    After  continuing  e.44»s.ii 
tare  sneat  them,  and  having  found  nothing  within,  the  inner  door  being 
cj^tswiatarned,  and  took  away  some  planks  and  other  articles  which 
an  lying  m  the  garden.    A  verdiot  was  found  for  the  plaintiff,  damages 
rem  guineas,  with  leave  for  me  defendants  to  move  to  enter  a  nonsuit,  on 
e  ground  af  these  not  being  any  proof  of  a  demand  of  the  copy  of  the 
tcasnt,  as  required  by  94  Geo.  II.  c.  44,  s.  6.    A  rule  msi  to  that  effect 
si  according  obtained  in  the  last  term.    And  now  after  the  report  had 
am  read.  Lord  EUsmterougk,  C.  J.,  referred  to  Money  r.  Lmch,  3  Burr. 
r49;  1  MtuRtm.  505;  and  enquired  how  the  rule  could  be  supported  consis- 
nthr  with  that  decision  ?  Knowiys,  C.  S.,  and  BoUand,  in  support  of  the  rule, 
it  this  distinction,  that  in  that  case  the  parties  acted  wholly  without  the  au- 
ority  of  the  warrant,  for  they  executed  the  warrant  upon  a  person  who  did 
it  correspond  with  the  description  in  it :  whereas,  here  the  defendants  acted 
partial  execution  of  the  warrant,  though  it  must  be  admitted  they  exceeded 
■  authority ;  but  still  they  were  not  wnolly  unauthorised.     And  they  cited 
rice  t.  Messenger,  2  Bos.  &  PulL  158,  to  show  that  an  officer  may  be  en- 
led  to  the  protection  of  the  statute,  where  he  has  exceeded  the  authority 
legated  to  him  by  the  magistrate. — Lord  Ellenborough,  C.  J.    The  case 
Money  t.  Leach  decides  that  the  defendant,  in  order  to  avail  himself  of 
e  objection  upon  the  statute,  must  show  that  he  acted  in  obedience  to  the 
inant ;  in  that  case  the  officers  apprehended  a  different  person  from  that 
scribed  in  the  warrant,  and  therefore  not  in  obedience  to  the  warrant : 
d  Mr.  Yorke,  the  then  attorney-general,  who  was  to  have  argued  on  behalf 
the  officers,  gave  up  the  point  upon  the  second  argument,  as  being  too 
eat  a  difficulty  for  nim  to  encounter.    Here  the  defendants,  so  far  from 
Mring  that  they  acted  in  obedience  to  the  warrant,  commence  by  an  un- 
thorned  course  of  proceeding :  it  was  a  trespass  in  them  ah  initio ;  and  I 
not  see  how,  after  the  case  of  Money  v.  Leach,  they  can  stir  this  objec- 
n.    That  was  a  case  of  much  public  interest,  and  was  decided  upon  great 
liberation,  and  the  matter  was  upon  the  record.    If  this  had  been  a  dis- 
ct  subsequent  trespass  of  the  defendants,  it  might  have  presented  a 
ferent  question. — Bay  ley,  J.     In  Price  v.  Messenger,  the  defendant,  so 
'  as  he  acted  in  obedience  to  the  warrant,  was  under  the  protection  of  the 
tute,  but  he  was  holden  liable  for  the  seizure,  which  was  not  made  in 
edience  to  the  warrant — Dampier,  J.    The  case  of  Money  v.  Leach  de- 
led, that  where  the  justice  cannot  be  liable,  the  officer  is  not  within  the 
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Twelfthly,  Of   protection  of  the  statute.    In  this  case,  suppose  notice  had  been  delivered 
detraining,  b)c  to  the  justice,  for  what  could  he  have  tendered  amends  ?     In  Price  v.  Met- 

senger,  the  justice  might  have  been  proceeded  against  upon  the  warrant— 

Per  curiam.    Rule  discharged. 

Novella  v.  Toogood,  1  B.  $•  C.  554 ;  2  D.  $  R.  833.  Where  the  servant 
of  an  ambassador  did  not  reside  in  his  master's  house,  but  rented  and 
lived  in  another,  part  of  which  he  let  in  lodgings,  the  Court  of  K.  B.  held 
that  his  poods  in  that  house,  not  being  necessary  for  the  convenience  d 
the  ambassador,  were  liable  to  be  distrained  for  poor-rates. 

Abbott,  C.  J.  "  I  do  not  know  how  the  privileges  of  an  ambassador  eu 
be  better  defined  than  by  laying  it  down  as  a  principle  that  they  extend 
only  to  what  is  necessary  to  the  personal  convenience,  the  dignity  and  the 
religion,  of  the  ambassador  himself."    2  D.  ^  R.  837,  S.  C. 

(AA.)    Notice  of  Appeal  against  a  Poor's  Rate  (a). 
[See  41  Geo.  III.  U.  K.,  c.  23,  s.2,  ante,  151.] 

To  the  Churchwardens  and  Overseers  of  the  Poor  of  the  Parish  of  F.,  in  the 

County  of  IP. 

This  is  to  give  you  and  every  of  you  notice,  that  J,  A.  B.t  being  an  inkatoesi 
and  occupier  of  certain  lands  and  tenements  in  the  parish  of  F.,  and  being  rated  es 
such  in  a  certain  rate  and  assessment,  intituled,  "  An  assessment  far  the  nttemers 
relief,*'  &c.,  [set  out  the  title  of  the  rate]  do  intend  at  the  next  general  quarter  senim 
of  the  peace  to  be  holden  in  and  for  the  said  county  rfYf.,  at  L.  in  the  said  count*,  t» 
try  a  certain  appeal  by  me  the  said  A.  B.,  as  appellant,  lodged  and  entered  atlhelnt 
general  quarter  sessions  of  the  peace  holden  at  L.  aforesaid,  in  and  for  the  county  ef en- 
piid,  against  the  said  rate  or  assessment ;  and  that  the  grounds  of  suck  appeal  are,  that 
M.B.,  E.I.,6fc., £fc.,(b)  arein  thesaidrate  or  asKssmefit respectively  underrateimTe- 
rpect  of  the  yearly  value  of  their  respective  messuages,  lands,  tenements,  and  prtmim  % 
them  occupied  in  the  said  parish  of  F. j  and  also  that  I,  the  said  A.  B.,  am  m  ths 
said  rate  or  assessment  overrated  in  respect  of  the  yearly  value  of  the  sands,  tenements, 
end  premises  by  me  occupied  in  the  parisli  aforesaid ;  and  also  that  it  doth  not  earner 
in  and  by  the  said  rate  or  assessment  in  respect  of  what  property  the  said  rate  is  wade 
and  assessed  upon  me,  the  said  A.  B. ;  and  also  that  the  said  rate  or  ummmiaf  ieth 
not  appear  to  be  made  for  the  relief  of  the  poor  of  the  said  parish  of  F.,  as  in  the  titlt 
thereto  is  alleged,  but  for  other  purposes;  of  all  which  premises  you,  the  said  ekarth- 
wardens  and  overseers,  are  hereby  desired  to  take  notice, 

Wituess, 

(Signed)  A.  R 


Notice  of  appeal. 


A. 


Information  for 
rum  payment  of 
rate. 


(A.)    Information  for  Non-Payment  of  a  Poor  Rate,  made  before  one  Jus- 
tice, to  summon  before  two  others,  according  to  3  Geo.  IV.  c.  23,  s.  1 

[43  Eliz.  c.  2,  g.  4  ;   17  Geo.  II.  c.  38,  s.  7  ;   54  Geo.  Ill,  c.  170,  s.  12,  eate, 

150  ;  3  Geo.  IV.  c.  23,  s.  2.] 

County  of  )  The  information  and  complaint  of  A.  B.,  overseer  of  the  poor  of  tk 
5     parish  of  in  the  said  county,  made  on  oath  before  me,  K.S., 

esquire,  one  of  his  Majesty1 $  justices  of  the  peace  in  and  far  the  said  county,  the 
day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred  end 

:  who  says,  that  in  and  by  a  rate  and  assessment  made,  assessed,  aUawed, 
and  published  according  to  the  statutes  in  that  case  made  and  provided,  T.  O.,  ea 
inhabitant  and  occupier  [or  occupier  only,  if  such  is  the  case,]  of  premises,  [or,  as 
the  case  may  be,]  in  the  said  parish  of  was  duly  rated  and  assessed  for  aad  to- 

wards  the  necessary  relief  of  the  poor  of  the  said  parish  for  this  present  year,  [or,  ths 
last  year,  as  the  case  may  be,  ]  in  the  sum  of  and  that  the  said  sum  hath  been  law- 

fully demanded  of  the  said  T.  O.,  who  hath  refused  and  still  doth  refuse  to  pay  ths  seme. 
Whereupon  he,  the  said  A  B.,  prayeth  that  the  said  T.  O.  may  be  summoned  to 
answer  the  complaint  before  two  of  his  Majesty* s  justices  of  the  peace  for  the  mid 
county. 

Before  me,  R.  S. 


(a)  See  other  Forms,  post,  Appendix, 
(ft)  Here  state  the  names  of  the  persons  who  are  underrated. 
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*.)     The  Form  of  the  Summons  on  Non-Payment  of  Rate  may  be  thus :  (a)  distraining',  %c. 
aunty  o    I  j0  j#  q.,  0f  ^  parish  0f  \n  jj,e  g^  county,  yeoman.       b! 

We,  whom  nanus  are  hereunto  set  and  teals  affixed,  two  of  his  Majesty's  Justices  of 
t*  peace  in  and  for  the  said  county,  one  whereof  is  of  the  quorum,  do  hereby  summon   ^ram"* 
M»  personally  to  appear  before  us  at  the  townhali  [or  house  of  in  1  in 

iesmid  county,  on  the  day  of  at  the  hour  of  in  the  fore' 

mom  of  the  same  day,  to  show  cause  why  you  refuse  to  pay  the  turn  of  duly 

mtad  and  attested  upon  you  in  tlte  rate  or  assessment  made  for  the  relief  of  the  poor  of 
ha  said  parish  for  this  present  year;  otherwise  we  shall  proceed  as  if  you  had  ap- 
peared. Given  under  our  hands  and  seals  the  day  of  in  the  year 
four  Lard  18 

J.  B.    (L.S.) 
CD.    (JL.S.) 

(C.)    And  then  the  Warrant  of  Distress  thereupon  may  be  thus :  (a)       c. 

bounty  of  >  To  the  Churchwardens  and  Overseen  of  the  Poor  of  the  Parish  of 
S  in  the  said  County. 

Whereas,  in  and  by  a  rate  and  assessment  dated  the  day  of  Warrant  therm» 

node,  assessed,  allowed,  and  published  according  to  the  statutes  in  that  case  made  and  (A). 
rrovided,  T.  O.,  an  inhabitant  and  occupier  of  a  house  in  the  said  parish  of 
Mt  duly  rated  and  assessed  for  and  towards  the  necessary  relief  of  the  poor  of  the  said 
parish  for  tins  present  year  in  the  sum  of  3s.  And  whereas  it  duly  appeareth  unto 
us,  two  of  his  Majesty's  justices  of  the  peace  in  and  for  the  said  county  (one  whereof  is 
of  the  quorum^,  as  well  upon  the  oath  of  A.  B.,  overseer  of  the  poor  of  the  said  parish, 
ae  otherwise,  that  the  said  sum  of  3s.  hath  been  lawfully  demanded  of  the  said  T.  O., 
and  that  he,  the  said  T.  O.,  hath  refused  and  doth  refuse  to  pay  the  tame.  And 
whereas  the  said  T.  O.,  having  appeared  before  us  in  pursuance  of  our  summons  for 
that  purpose,  hath  not  showed  to  us  any  sufficient  cause  why  the  same  should  not  be 
mid :  [Or,  And  whereas  it  hath  been  duty  proved  to  us  upon  oath,  that  the  said 
T.  O.  hath  been  duly  summoned  to  appear  before  us,  the  said  justices,  to  show  cause 
ehy  the  same  should  not  be  paid,  but  he,  the  said  T.  O.,  hath  neglected  to  appear 
tccording  to  such  summons,  and  hath  not  showed  to  us  any  sufficient  cause  why  the 
msma  should  not  be  paid  :]  These  are  therefore  to  require  you  forthwith  to  make  dis- 
tress  of  the  goods  and  chattels  of  him  the  said  T.  O.  And  xf  within  the  space  of  [four] 
lays  next  after  such  distress  by  you  taken,  the  said  sum,  together  with  reasonable 
charges  of  taking  and  keeping  the  said  distress,  shall  not  be  paid,  that  then  you  do  sell 
•he  said  goods  and  chattels  so  by  yiru  distrained,  and  out  of  the  money  arising  by  stich 
\ale  that  you  detain  the  said  sum  of  and  also  your  reasonable  charges  of 

jtking,  keeping,  and  selling  the  said  distress ;  rendering  to  him,  the  said  T.  O.,  the 
werplus  on  demand.  And  if  no  such  distress  can  be  made,  that  then  you  certify  the 
iame  unto  us,  to  the  end  that  such  further  proceedings  may  be  had  therein  as  to  law 
ioth  appertain.     Given  under  our  hands  and  seals  this  day  of  in 

the  year  of  our  Lord 

J.B.     (L.S.) 
C.  D.     (L.  6.) 


(D.)     Overseer's  Return  of  want  of  Distress  to  be  indorsed  on  the  back  of  d. 

the  Warrant. 

[43  Eliz.  c.  2,  s.  4,  post,  p.  157.] 

County  ofiA.  B.,  one  of  the  overseers  of  the  poor  of  the  within-named  parish    Return  to  war* 

$      of  mdketh  oath,  this  day  of  in  the  year  of  ran  ' 

our  Lord  one  thousand  eight  hundred  and  that  he  has  used  his  best  endea- 

vours to  levy  the  sum  in  the  within-mentioned  warrant,  on  the  goods  and  chattels  of 
the  said  T.  O.,  but  that  no  sufficient  distress  can  be  found  whereon  to  levy  the  same. 
Sworn  before  us,  two  [or,  me,  one~\  of  his  Majesty" s' 
justices  of  the  peace   in   and  for   the   county 


wncreuH    ii 

[\  J.B. 

'  r  c.  d. 


(a)  This  form  may  be  easily  adapted  to         {b)  It  must  be  a  special  warrant  and 
one  justice,  agreeably  to  stat.  3  Geo.  IV.     not  a  general  one,  ante,  153. 
c.  23,  s,  2.,  see  Vol.  I.  tit.  Confctctum. 
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E. 


Commitment. 


Distress  shall  not 
be  deemed  un- 
lawful for  want 
of  form  in  the 
proceedings. 
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(E.)    Commitment  thereon  when  no  Distress  can  be  found. 

[43  Eliz.  c.  2,  s.  4,  post,  p.  157 ;  3  Ceo.  IV.  c.  23,  s.  2.] 

County  of  )  To  the  constable  of  the  parish  of  and  to  the  keeper  of  the 

)     common  gaol  at  in  the  said  county. 

Whereas,  in  and  by  a  rate  and  assessment  made,  assessed,  and  published  accordug 
to  the  statutes  in  that  case  made  and  provided,  T.  O.,  an  inhabitant  and  occupier  (if 
premises  in  the  said  parish  of  was  duly  rated  and  assessed  for  and  towards 

the  necessary  relief  of  the  poor  of  the  said  parish,  for  this  present  year,  in  the  sum  $f 
And  whereas  it  duly  appears  unto  us,  [or,  as  the  case  may  be,]  J.B.end 
C.  D.,  esquires,  two  of  his  Majesty's  justices  of  the  peace  in  and  for  the  said  misty 
{one  whereof  is  of  the  quorum),  as  well  upon  the  oath  of  A.  B.,  overseer  of  the  peer  tf 
the  said  parish  of  as  otherwise,  that  the  said  sum  of  has  been  l*»~ 

fully  demanded  of  the  said  T.  O.,  and  that  the  said  T.  O.,  has  refused  and  dm 
refuse  to  pay  the  same :  And  whereas  the  said  T.  O.,  having  appeared  before  as,  [or, 
the  said  justices,']  on  the  day  of  last,  in  pursuance  of  a  suiswai 

for  that  purpose,  did  not  then  show  unto  us,  [or,  them,  at  the  case  may  be,]  any 
sufficient  cause  why  the  same  should  not  be  paid :  [or  And  whereas  it  has  been  duty 
proved  to  us  [or  the  said  two  justices,']  upon  oath,  that  the  said  T.  O.  was  duly  svn* 
moned  to  appear  before  us  [or,  as  the  case  may  be],  the  said  justices  on  the 
day  of  last,  to  show  cause  why  the  same  should  not  be  paid,  but  he,  the  tad 

T.  O.,  neglected  to  appear  according  to  such  summons,  and  did  not,  and  has  aat 
shown  to  us  [or,  to  them]  any  sufficient  cause  why  the  same  should  not  be  paid:]  Ami 
whereas  on  the  said  day  of  last,  we  [or,  they]  did  issue  our  [or, 

their]  warrant,  to  the  churchwardens  and  overseers  of  the  poor  of  the  said  perish 
of  to  levy  the  said  sum  of  1.  by  distress  and  sale  of  the  gesds  eml 

chattels  of  him,  the  said  T.  O.,  and  to  apply  the  same  according  to  law:  And  uherm 
it  duly  appears  unto  us,  [or  me,  J.  B.,  esquire,  one  of  his  majesty's  justices  tf  tftf 
peace  in  and  for  the  said  county  as  the  case  may  be,  one  justice  being  by  sud. 
3  Geo.  IV.  c.  23,  s.  2,  declared  competent  to  proceed  when  the  adjudication  hat 
been  already  made  by  two,]  as  well  upon  the  oath  of  A.  B.,  overseer  of  the  pesrsf 
the  parish  of  aforesaid,  as  otherwise,  that  he  the  said  overseer  of  the  peer  km 

used  his  best  endeavours  to  levy  the  said  sum  on  the  goods  aud  chattels  of  him,  the  smi 
T.  O.,  as  aforesaid,  but  that  no  sufficient  distress  can  be  had  whereon  to  levy  the  seme: 
These  are  therefore  to  command  you,  the  said  constable  of  the  parish  of 
aforesaid,  to  apprehend  the   body  of  the  said  T.  0.9  and  him  safely  to  tenet*  to  me 
common  gaol  at  in  the  said  county,  aud  there  deliver  him  to  the  said  ksepsr 

thereof,  together  with  this  precept.  And  we,  [or  I,  as  the  case  may  be,]  do  heney 
command  you,  the  said  keeper  of  the  said  common  gaol,  to  receive  into  your  custody  m 
the  said  common  gaol,  the  said  T.  O.,  there  to  remain  without  bail  or  mainprise,  titnl 
payment  of  the  said  sum  (a.)  Given  under  our  hands  and  seals  [or,  my  hand  end 
seal,  as  the  case  may  be,]  the  day  of  in  the  year  of  Mr  herd 

one  thousand  eight  hundred  and 

J.  B.      (L.  S.) 

C.  D.      (L.  &) 

or,  J.  B.      (L.S.) 

And  by  17  Geo.  II.  c.  38,  s.  8, 9, 10.  "  Where  any  distress  shall  be  made 
for  any  sum  or  sums  of  money  justly  due  for  the  relief  of  the  poor*  the  dis- 
tress itself  shall  not  be  deemed  to  be  unlawful,  nor  the  party  or  parties 
making  it  be  deemed  a  trespasser  or  trespassers,  on  account  of  any  defect, 
or  want  of  form  in  the  warrant  for  the  appointment  of  such  overseen,  of  n 
the  rate  or  assessment,  or  in  the  warrant  of  distress  thereupon ;  nor  shall  die 
party  or  parties  distraining  be  deemed  a  trespasser  or  trespassers  ab  tuttis, 
on  account  of  any  irregularity,  which  shall  be  afterwards  done  by  the  party 
or  parties  distraining,  but  the  party  or  parties  aggrieved  by  such  irregularity, 
shall  or  may  recover  full  satisfaction  for  the  special  damage,  he,  she,  or 
they  shall  have  sustained  thereby,  and  no  more,  in  an  action  of  trespass,  or 
*  on  the  case,  at  the  election  of  the  plaintiff  or  plaintiffs.  Provided  always, 
That  where  the  plaintiff  or  plaintiffs  shall  recover  in  such  action,  he,  she,  or 
they  shall  be  paid  his,  her,  or  their  full  costs  of  suit,  and  hare  all  the  like 
remedies  for  the  same  as  in  other  cases  of  costs.    Provided  nevertheless 


(a)  These  are  the  words  of  the  stat  of  Elizabeth. 


Twelfthly — Of  Distraining  for  Rate* 

plaintiff  or  plaintiffs  shall  recover  in  any  action  for  any  such  irregn- 
aforesaid,  if  tender  or  amends  hath  been  made  by  the  party  or 
listraining  before  such  action  brought" 

\  Eliz.  c.  2,  s.  4.  "  In  defect  of  such  distress,  [(D),  p.  155]  it  shall 
tl  for  any  such  two  justices  of  the  peace,  to  commit  [(E),  p.  156] 
them  to  the  common  gaol  of  the  county,  there  to  remain  without 
%ainprize,  until  payment  of  the  said  sum,  arrearages  and  stock  :  and 
justices  of  peace  or  any  of  them,  to  send  to  the  house  of  correction  or 
gaol,  such  as  shall  not  employ  themselves  to  work,  being  appointed 
i  as  aforesaid  :  and  also  any  such  two  justices  of  peace  to  commit  to 
prison  every  one  of  the  said  churchwardens  and  overseers,  who  shall 
►  account,  there  to  remain  without  bail  or  mainprize,  until  he  have 
'rue  account,  and  satisfied  and  paid  so  much  as  upon  the  said  account 
remaining  in  his  hands." 

>y  17  Geo.  II.  c.  38,6. 11.  "In  case  any  person  or  persons  shall  refuse 
*t  to  pay  to  such  overseers  as  aforesaid,  any  sum  or  sums  of  money  that 
or  they  shall  be  legally  rated  or  assessed  to,  it  shall  and  may  be  lawful 
yr  the  succeeding  overseers,  and  they  are  hereby  required  to  levy  such 
and  out  of  the  money  so  levied  to  reimburse  their  predecessors  all  sums 
f  which  they  have  expended  for  the  use  of  the  poor,  and  which  are 
to  be  due  to  them  in  their  accounts  as  aforesaid. 
goods  only  of  the  party  assessed  can  be  taken  under  the  distress. 
Eliz.  c.  2,  s.  4,  ante,  150,  enacts,  &c,  "  by  distress  and  sale  of  the 
U  goods."  The  17  Geo.  II.  c.  38,  s.  7,  says,  "The  goods  of  any 
loaned."  It  is  otherwise  as  to  the  assessed  taxes,  for  which  any  goocfe 
premises  may  be  distrained.  Stevens  v.  Evans,  2  Burr.  1 152 ;  Juson 
m,lM.  £ S.  601. 

se  a  person  charged  shall  die  before  payment,  it  has  been  doubted 
the  deceased's  goods  in  the  hands  of  the  executor  or  administrator 
le  to  answer  the  same.  As  in  the  case  of  Stevens  v.  Evans  and 
I  Burr.  1152;  1  Bla.  Rep.  284;  1  Bott,  265;  1  Nol.  P.  L.  252. 
t  Vesey  was  assessed  to  the  poor  rate,  and  died  intestate.  Adminis- 
>f  his  goods  granted  to  John  Stevens,  the  plaintiff.  After  which, 
ices  executed  a  warrant,  in  which  warrant  the  said  assessment  was 
and  in  the  said  warrant  it  was  also  recited  that  it  appeared  to  the 
on  the  oath  of  the  late  overseer,  that  the  sum  assessed  had  been 
ed  of  the  said  William  Vesey,  and  (since  his  decease)  of  his  widow 
resentative  Susannah  Vesey,  and  that  they  refused  to  pay  the  same ; 
e  the  justices  require  the  officer  to  distrain  the  goods  and  chattels 
ate  William  Vesey.  An  action  of  trover  was  brought  by  Stevens, 
inistrator,  and  a  special  case  was  stated  for  the  opinion  of  the  Court : 
:  question  as  stated  was,  Whether  the  distraining,  and  taking,  and 
the  cattle  which  were  the  goods  of  William  Vesey,  in  the  hands  of 
intiff,  his  administrator,  by  virtue  of  the  said  warrant,  was  lawful  or 
\fter  hearing  Mr.  Norton  for  the  plaintiff,  and  Mr.  Bishop  for 
endants,  Mr.  Justice  Denison  said, — The  question  is  stated  par- 
j  upon  this  case ;  and  is  confined  to  the  levying  the  money  upon 
esentative  of  the  person  charged.  1  should  think  the  event  must 
en  happened  in  fact  and  experience.  The  practice  is  not  stated. 
vever,  the  question  is,  What  the  law  is  ?  and  not  what  the  practice 
is  a  rule,  that  upon  a  new  statute  which  prescribes  a  particular 
no  remedy  can  be  taken  but  the  particular  remedy  prescribed  by 
ite.  Therefore,  clearly,  no  action  of  debt  will  lie  for  a  poor  rate, 
aedy  given  by  the  act  of  the  43  Eliz.  must  be  considered  with 
to  other  like  cases.  This  statute  considers  the  person  rated  and 
to  pay  as  an  offender.  And  gives  no  authority  but  to  distrain  the 
the  offender.  Therefore  no  goods  are  liable  to  be  distrained,  by  the 
f  this  act,  but  the  goods  of  the  offender  himself.  I  never  apprc- 
that  the  goods  of  the  person  assessed  to  the  rate  can  be  charged  in 
ds  of  the  representative.     And  therefore  (as  at  present  advised)  I 
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Commitment  for 
want  of  distress. 
D.  E. 


Arrears  to  be 
levied  by  ihe  sac* 
ceedint;  orer- 

(«). 


Only  the  (foods  of 
the  party  assess- 
ed can  be  taken. 


Quere,  Whether 
goods  of  party 
assessed,  in  bands 
of  executor  can 
be  taken.    It  was 
held,  that  at  all 
events  the  exe- 
cutor must  be 
first  summoned. 


No  action  of  debt 
lies  for  a  poor 
rate  'Kb). 


;e  Lanchester  v.  Thompson  and  others,  5  Maddock,  12.         (b)  Ante,  159. 
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Twelfthly,  Of    should  tliink  that  this  action  will  lie  for  taking  them.     I  agree  that  this  is 
distraining,  qc.    in  the  nature  of  an  execution;  but  yet  it  is  personal:  ana  I  do  not  know 

that  it  is  a  lien  upon  the  assets. — Mr.  J.  Wilrnot  concurred;    and  said, 

he  had  no  doubt  about  it.    He  thought  the  intention  of  the  special  case, 
which  states  a  particular  question,  appeared  to  be,  to  submit  this  question 
only  to  the  Court.    As  to  the  objections  that  have  been  made  to  the  rate, 
the  first  is  of  no  great  importance :  for  though  you  cannot  make  a  rate  to 
reimburse  overseers,  yet  the  overseer  may  immediately,  whilst  in  office, 
reimburse  himself  out  of  the  next  money  raised  for  the  rate.    As  to  die 
second,  he  said,  he  believed  that  whatever  the  law  might  be,  the  practice 
was,  not  to  make  these  rates  monthly.    On  the  merits :  It  is  not  stated  in 
the  case,  that  a  demand  was  made  even  upon  Vesev  (the  person  assessed), 
and  that  he  refused  payment,  though  it  is  so  recited  in  tne  warrant;  hot 
that  is  not  material ;  for  I  have  not  the  least  doubt,  but  that  the  represenUr 
tive  ought  to  have  been  convened  before  the  justices,  and  asked  what  he 
had  to  say  why  he  should  not  pay  the  rate  assessed   upon  Vesey,  hif 
intestate.     The  case  seems  to  be  like  a  scire  facias  upon  a  judgment; 
upon  which  execution  cannot  be  sued  out  against  the  representatives,  with- 
out asking  them  what  they  have  to  allege  why  it  should  not  be  taken  out 
At  the  time  of  the  teste  of  the  warrant,  they  were  the  goods  and  chattels  of 
the  representative.     If  the  teste  had  been  prior  to  the  death,  they  would 
have    Deen  the  goods  and  chattels  of  the  deceased ;  but  if  tested  after 
hisdeath,  they  are  not  his  goods  and  chattels,  but  the  goods  and  chattels 
of  the  representative :   therefore,  if  the  money  had  been  demanded  of  At 
representative,  I  should  have  Jiad  great  doubt,  whether  this  warrant  and  rfw- 
tress  toould  not  have  been  good;  for  I  cannot  think  that  by  the  death  of  the 

Scrson  charged  with  this  rate,  the  assessment  before  made  upon  him  and 
emanded  of  him  would  have  been  quite  gone  and  lost  to  the  parish,  and 
could  not  have  been  any  way  come  at ;  for  though  it  may  be  a  charge 
upon  the  person,  yet  it  is  a  charge  upon  him  in  respect  of  the  thing  oc- 
cupied. And  though  he  be  called  an  offender,  if  he  refuse  to  pay  it,  yet 
he  can  be  no  otherwise  considered  as  an  offender,  than  every  other  debtor 
who  refuses  or  neglects  to  pay  his  debts,  and  thereby  renders  his  person  sad 
goods  liable  to  be  taken  in  execution,  is  so  far  treated  as  an  offender,  till 
he  shall  comply  with  the  judgment  awarded.  And  in  experience  I  know  it 
to  be  the  case,  that  these  payments  by  executors  or  administrators  are  often 
allowed  to  go  in  discharge  of  the  assets  of  the  testator  or  intestate ;  though 
I  do  not  remember  that  it  has  been  settled  in  what  course  of  administnUko. 
Indeed  it  might  be  of  too  much  consequence,  to  put  it  into  the  power  of  justices 
of  the  peace  to  determine  upon  the  administration  of  assets,  as  to  the  course 
in  which  they  are  to  be  administered.  In  the  case  of  Wallis  and  Hewit  at 
Guildhall,  at  the  sittings  after  Hilary  term,  5  Geo  II.  before  Lord  C.  J. 
Eyre,  in  an  action  of  trespass,  two  aldermen  of  London  had  made  a  wanait 
to  distrain  a  man  for  a  poor  rate.  The  man  died  intestate ;  but  before  that, 
there  had  been  a  demand  made  upon  him,  and  refused  by  him,  and  a  war- 
rant of  distress  granted  upon  his  refusal ;  and  then  he  died.  JSyrr,  C.  J-, 
held  that  a  distress  could  not  be  made  after  his  death ;  or*  if  it  could,  yet 
the  representative  ought  to  have  been  summoned :  and  he  held  the  property 
to  be  changed.  A  case  was  made  for  the  opinion  of  the  Court  of  Common 
Pleas ;  but  I  could  not  hear  what  became  of  it  Lord  C.  J.  Eyre  was  a 
great  lawyer.  It  would  be  strange  that  a  distress  should  be  taken  upon  a 
man's  goods  without  hearing  him,  and  it  would  make  great  confusion  m  the 
administration  of  assets:  he  may  have  paid  or  retained  judgment  debts, 
prior  to  this  distress  for  the  rate. — Mr.  Gould  was  retained  to  take  notes  for 
the  defendants.  But  he  said,  that  if  Mr.  Norton  insisted  upon  the  want  of 
a  demand  from  the  representative,  he  could  not  pretend  to  maintain  the 
case  on  the  part  of  the  defendants. — Mr.  J.  Denison  and  Mr.  J.  Wilrnot  said, 
that  this  was  an  essential  circumstance. — And  by  the  Court  (Lord  Mansfiela\ 
C.  J.,  and  Mr.  J.  Forster  being  absent),  judgment  was  given  for  the  plaintiff, 
the  administrator. 
In  an  action  of  Hurrett  v.  Wink,  2  B.  Moore,  417;  8  Taunt.  369.  S.  C.     This  was  an 

I^S^oiai  urs  act")n  °f  replevin  for  taking  the  plaintiff's  goods.    The  defendant  avowed 
gSodathedcfend-   the  taking  under  43  Eliz.,  as  the  overseer  of  the  poor  of  the  parish  of 


! 


rf» 


lUmea  in  me  nonce,  ana  supported  men  nonce  u  against  toe   • 
Hiring  entered  bis  appeal  at  the  next  session  after  that  rate,  and   J 

lie  ni  daubed,  on  lie  ground  that  the  plaintiff  wag  not  the   i 

Under  tnese  circumstances  it  was  insisted,  for  the  plaintiff,  that  ^j£ 
at  of  distress  was  void,  on  the  authority  of  die  case  of  Mibcard  v.   JUS,, ,' 

Bl*.  Rep.  1330),  which  waa  on  action  of  replevin  on  a  distress  bHn  0c 
■  rate;  and  Gmrfd,  J.,  there  said  (2  Bla.  Rep.  1331),  that  il  had  JJ^toSTtottB 
J  and  candidly  conceded  in  the  argument,  that  where  a  warrant  i^uine  nr«cii 
"J  an  aggregate  sum,  composed  of  several  rates,  if  one  of  the  rates  wun"t 
t*li  die  whole  warrant  was  void.  The  jury,  however,  found  a 
r  the  defendant,  but  the  learned  Baron  reserved  the  point,  as  to 
ity  of  the  warrant,  for  the  opinion  of  the  Court.  After  hearing 
i.,  Cilia,  C.  J.,  held,  that  in  this  case  it  was  necessary  that  the  sum 
toe  from  the  plaintiff  for  poor  rates  should  be  demanded  previous 
r,  and  that  it  was  distinguishable  from  a  distress  for  rent ;  that 
might  be  due  as  the  amount  of  rent,  might  be  distrained,  and 
ugn  a  larger  sum  were  distrained  for  than  was  actually  due,  that 

might  still  be  supported ;  as  if  a  distress  were  made  for  three 
t,  and  two  only  were  due,  still  the  avowant  was  entitled  to  recover 
o.  So,  if  a  person  bring  an  action  for  goods  sold  and  delivered,  to 
nt  of  100/.,  still  he  may  only  be  entitled  to  recover  40/.  But  in 
these  cues  is  a  precise  and  previous  demand  necessary,  as  here, 
)  party  distrained  on  is  entitled  to  know  what  sum  is  actually 
oor  rates,  previous  to  the  issuing  of  the  warrant  under  which  the 
idn.    Rule  absolute. 

Uttoxrter,  2  Str.  932  j  1  Belt,  305;  2  Not.  P.  L.  589.     Upon   **=■»*  ™™£- 
•ie,  and  search  after  precedents,  it  wu  held  that  a  wrfioran  would  """"J"-"  '""• 
remove  the  poor  rate  itself,  the  remedy  being  to  appeal,  or  by  action 
•bets  is  taken,  which  will  answer  all  the  ends  of  justice  in  coming 
al  rate ;  whereas  if  the  rate  itself  should  be  required  to  be  sent  up, 
mvenieoces  and  delays  would  follow. 

71*  Juttira  of  Salop,  1  Sea.  Co.  201 ;  2  Sir.  975  ;  1  Botl,  306  ; 
L.  58fl,  by  the  name  of  Rex  v.  Shmnbury.  The  true  objection 
antiotaii  is,  that  if  rates  were  removable,  the  poor  might  be  starred 

rates  were  depending ;  and  therefore  the  Court,  from  the  great 
Baca  that  would  attend  the  removal  of  rates,  have  refused  to  do  it 
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Tliirteenthly,  Of  intent  of  this  law :  and  if  the  said  hundred  shall  not  be  thought  to  the  said 

rate  for  taxing   justices  able  and  fit  to  relieve  the  said  several  parishes  not  able  to  provide  for 

others  in  aid.      themselves  as  aforesaid;  then  the  justices  of  peace,  at  their  general  quarter 

sessions,  or  the  greater  number  of  them,  shall  rate  and  assess  as  aforesaid,  cay 

other  of  other  parishes,  or  out  of  any  parish  within  the  said  county,  for  the 

purposes  aforesaid,  as  in  their  discretion  shall  seem  Jit" 

A  vill  la  within  That  the  Inhabitants  of  any  Parish  are  not  able.']  Anon.  Fol.  25;  1  Not. 

thecquity  ofthe    p  £.241.    The  case  was  this: — There  were  two  vills  in  one  parish,  and 
*  the  justices  recite  in  their  order,  that  one  of  the  vills  was  very  rich,  and  the 

other  very  poor ;  and  further,  that  the  vill  which  was  rich,  did  not  pay  half 
so  much  to  the  poor  as  the  poor  vill  did.  Objected,  one  vill  ought  not  to 
contribute  to  another,  because  the  statute  mentions  parishes  only.  2.  The 
reason  given  for  charging  the  rich  vill  to  contribute  to  the  poor  vill  is  uncer- 
tain ;  viz.  because  they  do  not  pay  half  so  much  as  the  poor  vill  does,  with- 
out shewing  that  either  vill  pays  any  thing  to  the  poor. — By  the  Court :  As 
to  the  first  objection,  surely  this  will  come  within  the  equity  of  the  statute, 
though  the  statute  only  makes  mention  of  parishes;  and  it  is  highly  reason- 
able that  one  vill  should  contribute  to  another  in  the  same  parish.  But  this 
order  must  be  quashed  on  the  second  objection,  for  the  uncertainty. 


The  sessions  can- 
not rate  in  aid. 


The  assessment 
most  be  by  the 
justices,  and  they 
cannot  delegate 
their  power. 


Mandamus. 


The  rate  in  aid 
may  be  on  par- 
ticular persons. 


Then  the  said  two  Justices.']  Rex  v.  Griesley,  Sett.  &  Rem.  259.  The 
sessions  rated  the  adjacent  parishes :  quashed;  because  the  statute  appoints 
it  to  be  done  by  the  two  justices,  and  hereby  they  prevent  an  appeal.  See 
Dimchurch  v.  ISastchurch,  2  Salk.  480. 

The  said  two  Justices  shall  Tax,  Rate,  and  Assess."]  St,  Mary's  t.  St  Peter 
&  PauPs,  in  Marlborough,  2  Str.  1114;  1  Bott,  406.  Two  j  ustices  order  the 
churchwardens  and  overseers  of  St.  Peter  and  PauVs  to  assess,  raise,  aid 
levy  a  sum  towards  the  maintenance  of  the  poor  of  St.  Marys.  Bat  the 
order  was  quashed  by  the  Court ;  because  the  justices  had  delegated  then- 
power  to  the  churchwardens  and  overseers :  whereas  by  the  statute  they 
themselves  are  to  make  the  rate  on  all,  or  on  particular  persons. 

In  this  case,  a  mandamus  was  moved  for  to  the  justices,  to  make  a  rate 
for  the  support  of  the  poor  of  the  parish  of  St.  Mary's ;  which  was  opposed, 
because  the  parish  officers  ought  to  make  the  rate,  and  the  justices  are  ear/ 
to  sign  it.  To  which  it  was  answered,  that  this  motion  was  grounded  ea 
this  clause  of  the  statute ;  and  thereupon  a  mandamus  was  granted,  directed 
to  the  justices ;  and  as  this  is  a  matter  of  right,  they  ought  to  make  a 
return,  16  Vin.  Abr.  416. 

And  the  justices  are  to  make  the  taxation,  and  leave  it  to  the  churchwar- 
dens and  overseers  to  levy  it,  2  Salk.  480. 

Any  other  of  other  Parisltes.]  Resolved,  that  the  justices  may  impose  the 
charge  upon  any  of  the  inhabitants  of  the  neighbouring  parishes,  and  are 
not  obliged  to  put  a  general  tax  upon  the  whole  parish.  Comb.  309;  1  Feat 
350 ;  Fol.  29. 

Either  particular  persons,  or  the  whole  parish,  Dimchurch  v.  Eastchurck, 
2  Salk.  481. 

An  order  for  taxing  one  parish  in  aid  of  another  under  the  43  Elia,  e.  2, 
8.  3,  was  held  well ;  although  the  two  parishes,  together  with  others,  were 
incorporated  for  the  maintenance  of  their  poor,  with  fixed  quotas  of  contri- 
bution between  each  other,  under  special  officers,  who  were  empowered  to 
purchase  land  for  the  erection  of  poor-houses,  and  for  a  burial-ground; 
there  being  a  proviso  in  the  act  in  general  terms,  that  nothing  therein  con- 


Rex  v.  Boroughfen,  Fol.  29  ;  1  Bott,  405  ;  1  Barnard.  B.  22.  122 ;  1  Sol. 
P.  L.  244.  There  was  a  taxation  of  several  persons  in  a  parish:  Objected, 
that  it  should  be  of  all  the  persons  in  a  particular  place  or  parish.    The 


not.  f.  L.  !M»,  **».     Motion  w  qoasli  mi  order  ol  two  justice*  i   J^Vta'ti'wiihin''' 
;  it  doth  not  appear  upon  the  order,  that  the  parish  which  is  charged  the  nm>  bun- 
be  paxiah  that  a  not  able  to  maintain  its  own  poor,  is  within  the  came   itt&- 
i.    And  quashed  by  the  whole  Court. 

Benedict  t.  St.Peter\  Fol.  31  ;  1  Bott,  409 ;  1  Nol.  P.  L.  246,  347; 
I.  369.  Motion  to  quash  an  order  of  two  justices,  which  wis  made 
•  the  parishes  of  St.  Stephen  and  St.  Mary  Magdalen,  in  Norwich, 
rf  the  parish  of  St.  Benedict,  which  was  not  able  to  maintain  its  own 
Objection:  These  parishes  are  not  in  the  same  hundred;  they  are 
county  of  the  city  of  Norwich  where  there  is  no  hundred,  so  the  jus- 
awe  no  jurisdiction,  though  the  sessions  have  in  such  case.    Order 

r.  The  Tithing  of  Milland,  1  Burr.  576 ;  1  Bott,  354 ;  I  AW.  P.  L.   Am  dlvlaon 
rwojrjsticee  tax  the  inhabitants  of  the  tithing  of  Milland  in  aid  of  jSta*  SSSsSifl 
ish  of  St.  Peter1!  Cheetehill,  in  the  same  county.     The  sessions  con-  u  wiibi.  the 
s  otder,  setting  forth  that  die  tithing  of  Milland,  and  the  parish  of  N ^ty  o(  the 
er'i  Cheetehill,  both  lie  in  the  eame  liberty  of  the  iohe  where  the  said  >utats- 
lies.     On  referring  it  back  to  the  sessions  to  be  more  particularly 
it  appeared  (substantially)  to  be  a  hundred,  though  called  by  another 
And  the  Court  held,  they  were  not  restrained  to  the  particular  word 
I,  but  it  is  sufficient  if  it  be  signified  by  any  word  equivalent.     And 
srs  were  affirmed, 
le  case  of  Bex  v.    T.  Bolbeche,  Esq.  and  another,  A  T.  R.  778;   ja.ucei  euinot 

419;    1  Not.  P.  L.  243.     It  was  determined,  that  county  justices  ESlftoSeiihan- 
rate  a  parish  within  their  jurisdiction  in  aid  of  another  parish,  lying  JSSmuSSoo. 
a  borough  which  has  an  exclusive  jurisdiction. 

he  said  Justices  shall  think  Jit.]     Bex  v.  St.  Mary't  in  Marlborough,  Th«  order  mast 
.700;  1  Aw,  406;  1  Not.  P.  L.  250.    An  order  was  made  for  a  S£2£d. 
(mring  parish  to  contribute  to  long  at  tee  the  said  justica  shall  think 
nt  by  the  Court  i  It  must  be  quashed;  for  the  discretion  that  is  left 
iustioes,  is  not  to  make  a  perpetual  order,  which  this  would  be. 
v.Knigktlg,  Couth.  309;    1  Bott,  399 ;   I  Not.  P.  L.  245.     A  sum   tiw  pmrnmay  be 
i  was  taxed  upon  a  neighbouring  parish  for  a  whole  year ;  which  was  (J*^^11  *"** 
1  to  as  unreasonable,  because  their  ability  may  change  ;  nevertheless 


r.  Telteombe,  1  Stra.  314  ;  1  Bott,  403 ',  1  Not.  P.  L.  245.     By  the   The  order  moat 
The  order  for  the  contributory  parish  to  make  a  rate  at  6d.  in  the  J^^1™  *  ™° 
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Tkirteenthly.qf 

rate  for  taxing 

others  in  aid. 

County  contri- 
butory. 

The  sessions  may 
charge  parishes 
out  of  the  hun- 
dred, although 
two  justices  hare 
not  adjudged  that 
the  parishes  with- 
in the  hundred 
are  unable  to  con- 
tribute. 
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thought  by  the  said  justices  able  and  fit  to  relieve  the  said  several  parishes 
not  able  to  provide  for  themselves  as  aforesaid ;  then  the  justices  at  their 
general  quarter  sessions,  or  the  greater  number  of  them,  shall  rate  and 
assess,  as  aforesaid,  any  other  of  other  parishes,  or  out  of  any  parish  within 
the  county,  &c. 

Rex  v.  Percivall,  1  Stra.  56 ;  1  Bolt,  413 ;  1  Not.  P.  L.  249.  Order  of 
sessions,  reciting  that  the  parish  is  not  able  to  maintain  its  own  poor,  nor  any 
other  parish  within  the  hundred  to  contribute,  therefore  the  justices  at  the 
sessions  tax  other  parishes  in  another  hundred  within  the  same  county.  It 
was  moved  to  quash  it,  and  insisted  that  the  statute  gives  no  authority  to 
the  sessions  to  charge  people  out  of  the  hundred,  till  two  justices  have  en- 
quired whether  any  parisn  in  the  hundred  can  contribute :  the  first  appli- 
cation to  be  to  two  justices,  and  the  second  to  the  sessions. — Parker, 
C.J.  I  do  not  see  to  what  purpose  it  would  be,  for  the  two  justices  to  make 
an  order,  only  to  adjudge  that  no  parish  within  the  hundred  is  able  to  con- 
tribute. We  will  presume  the  sessions  is  satisfied  of  that,  and  if  the  two 
justices  should  make  such  an  adjudication,  yet  the  sessions  must  entrant 
into  the  truth  of  it ;  and  if  no  order  appear  which  charges  any  parish  within 
the  hundred,  it  is  a  sufficient  ground  for  the  sessions  to  act.  If  the  two 
justices  had  charged  any  parish  within  the  hundred,  that  would  have  stopped 
the  sessions  from  proceeding ;  and  the  sufficiency  of  the  hundred  depends  on 
this,  whether  two  justices  have  ever  charged  the  hundred, — If  the  said  hoar 
dred  shall  not  be  thought  by  the  said  justice*  able, — that  is,  if  the  two  justices 
do  not  adjudge  it  so.  If  two  justices  should  adjudge  the  hundred  not  able, 
yet,  if  other  two  justices  adjudge  the  contrary,  their  charge  would  be  gosd, 
and  the  sessions  be  ousted  of  their  jurisdiction,  notwithstanding  the  fint 
adjudication. — Eyre,  J.  Here  are  two  jurisdictions,  that  of  the  twojustkei 
and  that  of  the  sessions,  and  both  are  original  jurisdictions.  They  are 
different  in  all  respects,  for  the  two  justices  have  no  power  out  of  the  mm* 
dred,  nor  the  sessions  within  it.  There  need  be  no  appeal  from  any  adiauV 
cation  of  two  justices,  for  that  would  be  to  appeal  from  a  nullity.  Ana  the 
order  was  confirmed. 

And  in  Rex  v.  Eastchurch,  1  Bott,  410 ;  1  Nol.  P.  L.  248.  It  was  decided 
by  Holt y  C.  J.,  that  the  sessions  cannot  make  an  original  order  on  a  parisi 
within  the  hundred. 
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First,  Of  com- 
pelling parents, 

The  statute  43 
Eliz.,  c.  9,  com- 
pelling: the  relief 
of  poor  persons 
by  their  parents 
or  children. 
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and  impotent  person,  or  other  poor  person  not  able  to  work,  being  of  a  suffi- 
cient ability,  shall,  at  their  own  charges,  relieve  and  maintain  every  such 
poor  person  in  that  manner,  and  according  to  that  rate,  as  by  the  justices  of 
peace  of  that  county  where  such  sufficient  persons  dwell,  or  the  greater 
numl>er  of  them,  at  their  general  quarter  sessions,  shall  be  assessed ;  upon 
pain  that  every  one  of  them  shall  forfeit  twenty  shillings  for  every  month 
which  they  shall  fail  therein." 

Sect.  11."  Which  penalty  shall  go  and  be  employed  to  the  use  of  the  poor 
of  the  same  parish,  and  towards  a  stock  and  habitation  for  them,  and  other 
necessary  uses  and  relief,  as  before  in  this  act  are  mentioned  and  expressed; 


tain  his  child,  or  on  a  child  to  relieve  his 
parent ;  and  therefore  a  third  person,  who 
may  afford  such  relief,  even  from  absolute 
want,  cannot  sue  the  parent  for  a  reason- 
able remuneration,  unless  he  expressly 
or  impliedly  contracted  to  pay.  See  per 
1st  Blanc,  J.,  4  East,  84 ;  Sir  T.  Raym. 
260,  margin ;  Palmer,  559 ;  2  Stark,  521. 
Whereas,  as  we  have  seen  in  the  case  of 
husband  and  wife,  the  former  may,  in 
some  cases,  be  sued  for  necessaries  pro- 
vided for  the  latter,  even  in  de6ance  of 
the  husband's  injunctions  not  to  supply 
them.  The  common  law  considered 
moral  duties  of  this  nature  like  others  of 
imperfect  obligation,  as  better  left  in 
their  performance  to  the  impulse  of  na- 
ture. However  a  parent  may,  under 
circumstances,  be  indicted  at  common 
law  for  not  supplying  an  infant  child 
with  necessaries.  Russell  <Sf  I?.  C.  C. 
20,  2  Camp.  650 ;  and  very  slight  cir- 
cumstances will  suffice  to  justify  a  jury 
in  finding  a  contract  on  the  part  of  the 
father. 

In  a  late  case,  where  a  parent  was 
sought  to  be  charged  for  regimentals  fur- 
nished to  his  son,  the  Lord  Chief  Justice 
left  it  as  a  question  for  the  jury  to  con- 
sider whether  they  could  infer  that  the 
order  was  given  by  the  assent  and  with 
the  authority  of  the  father.  He  said,  that 
"  a  father  would  not  be  bound  by  the 
contract  of  his  son,  unless  either  an  ac- 
tual authority  were  proved,  or  circum- 
stances appeared,  from  which  such  an 
authority  might  be  implied ;  were  it 
otherwise,  a  father  who  had  an  impru- 
dent son,  might  be  prejudiced  to  an  in- 
definite extent,  and  it  was  therefore  ne- 
cessary that  some  proof  should  be  given 
that  the  order  of  a  son  was  made  by  the 
authority  of  his  father.  The  question, 
therefore,  for  the  consideration  of  the 
jury  was,  whether  under  the  circum- 
stances of  the  particular  case,  there  was 
sufficient  to  convince  them  that  the  de- 
fendant had  invested  his  son  with  such 
authority.  He  had  placed  his  son  at  the 
military  college  at  Harlow,  and  had  paid 
his  expences  whilst  he  remained  there  ; 
the  son,  it  appeared,  then  obtained  a 
commission  in  the  army,  and  having 
found  his  way  to  London,  at  a  consi- 
derable distance  from  his  father's  resi- 


dence, had  ordered  regimentals  and  other 
articles  suitable  to  his  equipment  for  the 
East  Indies.  If  it  had  appeared  in  evi- 
dence, that  the  defendant  had  supplied 
his  son  with  money  for  this  purpose,  or 
that  he  had  ordered  these  articles  to  be 
furnished  elsewhere,  either  of  those 
"  circumstances,"  the  learned  iodgt 
observed,  "  might  have  rebutted  the 
presumption  of  any  authority  from  the 
defendant  to  order  them  from  the  plaia- 
tiff:  nothing,  however,  of  this  naiare 
had  been  proved,  and  since  the  ar- 
ticles were  necessary  for  the  son,  and 
suitable  to  that  situation  in  which  the 
defendant  had  placed  him,  it  was  for  the 
jury  to  say  whether  they  were  not  satisfied 
that  an  authority  had  been  given  by  the 
defendant."  The  jury  found  ia  the 
affirmative.    2  Stark.  Rep,  521. 

So  where  a  man  marries  a  widow  who 
has  children  by  her  former  husband, 
who  are  received  by  the  second  husband 
into,  and  held  out  by  him  to  the  world 
as  forming  part  of  his  own  family,  be  will 
be  liable  to  pay  third  persons  for  neces- 
saries furnished  for  them.  Per  Lord  El- 
lenborough,  4  East,  82. 

But  where  a  parent  allows  his  child  s 
reasonable  sum  for  his  expences,  he  will 
not  be  liable,  even  for  necessaries  or- 
dered by  such  child.  2  Esp.  Rip.  471. 
And  where  a  tradesman  has  furnished 
a  young  man  with  clothes  to  an  extra- 
vagant extent,  he  cannot  sue  the  father 
for  any  part  of  his  demand,  1  Esp.  Rsp. 
17  ;  nor  is  the  infant  liable  for  any  part 
of  the  articles.  2  Bia.  Rep.  1325.  And 
it  should  seem,  as  in  the  cases  of  hus- 
band and  wife,  or  principal  and  agent,  if 
the  credit  be  given  solely  to  the  child, 
the  parent  will  not  in  any  case  be  liable. 
But  although  in  a  particular  case,  credit 
may  have  been  given  to  a  minor,  and  not 
to  his  parent,  yet  the  latter  may  be  re- 
sponsible in  a  case  of  fraud.  Thus  when 
the  goods  were  supplied  to  a  minor  on  a 
fraudulent  representation  by  his  father, 
that  he  was  about  to  relinquish  business 
in  favour  of  his  son,  although  the  credit 
was  given  to  the  son,  the  father  dealing 
with  the  proceeds  was  held  responsible, 
in  assumpsit  for  goods  sold  and  dehvered. 
1  Stark.  20. 


Tirsi — Of  Compelling  Parents,  &c. 
tie  levied  by  the  said  churchwardens  mid  overseers,  or  one  of  them, 
it  from  any  I  wo  sueb  justices  of  the  peace,  or  mayor,  alderman,   i 
(Beer  of  city,  town,  fir  place  corporate,  respectively,  within  their 
nil.-,  by  distress  and  side  thereof,  us  aforesaid;  nr  in  "defect  thereof, 
■  lawful  fur  any  two  such  justices  of  peace,  and  the  said  aldermen 

officers,  within  their  several  limits,  to  commit  the  offender  to  the 
n,  there  to  remain  without  bail  or  niainjnize  till  the  said  forfeitures 
•ti  tried  and  paid." 

■59  Geo.  III.  c.  12,*.  26,  reciting,  that  "  whereas  l>y  the  said  net  j 
the  forty-third  year  of  die  reign  <■•(  Queen  Elizabeth,  for  the  relief  • 
T,  it  was  enacted,  that  the  lather  ami  grandfather,  mid  tile  mother  ', 
[mother,  and  the  children  of  every  poor,  old,  blind,  lame,  mid  im-  « 
•son,  or  other  poor  person  not  able  to  work,  being  of  I  sufficient 
all  at  their  own  charges  relieve  and  maintain  every  such  pour 

that  manner  and  according  to  that  rate  as  by  the  justice*  or  the 
;hat  county  where  sueli  sufficient  persons  dwell,  or  the  greater 
f  them,  at  their  general  quarter  sessii in,  shall  be  avewed  :  And 

i-  expedient  lo  extend  the  power  which  is  by  the  said  ad  given 

in  their  general  quarter  sc-Jiions,  injustices  in  petty  sessions:  Be 
macted,  that  it  shall  be  lawful  lor  any  two  or  more  of  his  Majesty**, 
'the  peace,  for  the  county  m  oilier  jurisdiction  in  which  any  such 
pemm  shall  dwell,  and  they  are  hereby  empowered,  in  any  petty 
o  make  such  assessment  and  order  for  the  relief  of  every  poor, 
,  bunt,  impotent  or  other  poor  person  not  able  to  wort,  upon  and 
idler,  grandfather,  mother,  grandmother,  or  child,  (Wing  of  sulfi- 
te) oj  everj-  such  poor  person,  as  may  by  virtue  of  the  said  act  be 
the  justices  in  their  general  quarter  sessions  ;  and  that  every  mich 
land  order  of  two  or  more  justices  in  any  petty  sessions  shall 
like  force  and  effect  as  if  the  same  were  made  h)  the  juslices  in 
ml  quarter  sessions ;  and  the  disobedience  thereof  shall  lie  punish - 


md  Matter.']    ft»T.  CUntJm.At^i  X  &#,%*&%  AJItLP.  t.   Jl 

Kits  moved  to  quash  an  order  upon  the  oiiluT-iti-hiw.  lo  maintain  '' 
daughter,  hi-  wife  I"  nig  dead.—  I!y  llic  "hole  I  'onrl :  The  husband  c; 
provide  lor  the  ilnughtiT-iu-lau  during  the  ".lie's  life,  in  llu'  right  '■ 
e;  but  when  the  wife  dies,  the  relation  i.  dissolved,  and  he  is  nut  * 
wis  obliged  to  provide  for  the  daughter-in-law  after  her  mother's 

•eg.T.  St.  Bototph\Aldgatt,Fol.  42  j  1  Bolt,  344;  2  Not.  P.  £.262. 
e  question  was,  Whether  the  husband  shall  be  chargeable  to  main 
it's  children  by  a  former  husband  ?  And  it  was  resolved  he  was 
e  wife's  life,  in  her  right,  but  not  after. 

nu  an  order  upon  the  mother,  who  was  married  to  a  second  hits  - 
maintain  her  children  which  she  had  by  the  former  husband.  But 
inrt :  A  feme  covert  cannot  be  charged,  hut  they  ought  to  have 
lex  husband.     Fot.  44 ;  1  BU.  Com.  448,  449. 

etmtraru  teat  established  in  the  case  of  Tubb  and  othert  v.  Harriion    t 
er,  4  T.  R.  1 1 8  -   1  Bolt,  452 ;  and  a  husband  is  not  now  bound,   e 
at  his  wife  is  alive,  to  support  her  parents,  or  her  children  by  a   £ 
sband,  or  any  other  relations.    This  was  an  action  of  covenant  in 
a  defendants,  who  were  father  and  son  (after  reciting  that  dif- 
i»d  arisen  between  the  son  and  bis  wife,  and  that  they  had  agreed 
Karate),  covenanted  inter  alia  to  pay  all  the  debts  contracted  by 
a  Act-  htuband  lau  by  lair  liable  to  pay.      One  of  the  breaches 
was,  that  they  had  refused  to  repay  money  laid  out  for  board, 
sad  other  necessaries  for  her  infant  son  by  a  former  husband. — 
yon,  C.  J.,  on  the  authority  of  Rex  v.  Munday,  1  Sir.  190,  pott, 

which  an  order  of  maintenance  was  reversed  by  the  Court,  htraute 
f  Elix.  attend*  only  to  natural  relations,  was  of  opinion  that  the 
nut  not  liable  to  pay  the  expenses  of  maintaining  the  wife's  child 
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First,  fif  com- 
pelling jiarents, 


Son's  wife,  the 
son  having  run 
away,  not  to  be 
maintained  by 
the  son's  father. 


Nor  son's  widow. 


Nor  daughter-in- 
law. 


Grandfather  and 
grandmother. 


A  son-in-law  Is 
not  obliged  to 
maintain  his 
wife's  mother. 


^JJoot — (III.  Relief  and  Ordering  of  the  Poor.) 

by  a  former  husband,  although  the  wife  were  then  living,  and  ordered  those 
articles  in  the  account  to  be  disallowed. 

One  who  marries  a  widow,  having  children  by  her  former  husband,  is 
not  bound  to  maintain  such  children,  though  they  were  maintained  by  the 
widow  before  her  second  marriage,  when  her  second  husband  acquired  her 
former  means.  Therefore,  if  the  second  husband  maintain  such  children, 
it  is  a  good  consideration  for  a  promise  by  them  when  they  come  of  age 
to  repay  the  expence  of  their  maintenance  respectively :  especially  where 
the  second  husband  was  a  man  of  small  substance,  and  the  children  had  a 
competent  provision  to  receive  when  they  came  of  age,  which  was  to  accu- 
mulate for  them  in  the  mean  time,  and  he  made  no  application  to  chancery 
for  an  allowance  out  of  the  fund,  as  he  might  have  done.  Cooper  r.  Martm, 
4  East,  76 ;  1  Bott,  453 ;  2  Nol.  P.  L.  263,264. 

Rex  v.  Kempeon,  2  Str.  955 ;  1  Bott,  450 ;  2  Nol.  P.  £.231,  232.  It 
was  moved  to  quash  an  order  upon  the  father  to  pay  a  certain  sum  weekly 
to  his  son's  wife,  his  son  having  run  away  from  her  a  few  daya  after  hi 
married  her.  A  divorce  a  mentd  et  thoro  for  adultery  was  afterwards  ob- 
tained against  the  wife,  she  having  had  a  child  in  the  meantime.  To  thai 
order  two  exceptions  were  taken :  first,  that  it  appears  the  son's  wife  was  an 
adultress ;  and  therefore  the  husband  himself  would  not  have  been  bouad 
to  maintain  her,  much  more  the  husband's  father  could  not.  To  this  it  wai 
answered,  and  allowed  by  the  Court,  that  whatever  effect  this  act  of 
the  wife  might  have  upon  the  husband,  it  could  not  have  any  upon  the 
parish.  Secondly,  it  was  objected,  that  the  statute  extends  only  to 
natural  relations,  and  for  this  purpose  was  cited  the  case  of  Rex  v.  JfawtVy 
(hereafter  following) ;  and  the  Court  were  of  opinion  that  this  objection 
was  fatal,  and  that  the  act  doth  not  extend  to  relations  in  law.  2  Bcnmd, 
329,  364. 

Reg.  v.  Dunn,  2  Nol.  P.  L.  263 ;  1  Bott,  446.  An  order  of  sessions  was 
made  that  the  defendant  should  maintain  his  son's  widow,  her  husband,  kris 
son,  being  dead.  The  order  being  removed  into  the  K.  B.,  an  objection 
was  taken  that  by  the  death  of  the  son  the  relation  which  she  bore  to  the 
father  ceased :  and  although  the  order  was  quashed,  because  it  was  not  set 
forth  that  the  father  was  of  sufficient  ability,  yet  the  Court  seemed  to  allow 
the  exception  good. 

Rex  v.  Benoire,  ib.  449 ;  2  Nol  P.  L.  263.  Rule  to  quash  an  order  for 
the  maintenance  of  a  daughter-in-law,  because  there  was  no  relation  in 
blood,  nor  obligation  by  nature.  Rex  v.  Munday  was  cited.  No  cause  was 
shewn,  and  the  order  was  quashed  in  the  following  term. 

Grandfather  and  Grandmother.']  Rex  v.  Reeve,  2  BuUtr.  344 ;  1  Bott, 
421 ;  2  Nol.  P.  L.  262.  The  reputed  grandfather  or  grandmother  are  not 
within  the  statute ;  for  a  bastard  isfilius  populi. 

Though  the  father  be  living,  yet,  if  he  be  unable,  the  grandfather,  being 
of  ability,  may  be  compelled  to  keep  the  grandchild,  and  also  to  pay  » 
much  money  as  the  justices  shall  think  reasonable  for  the  time  past.  Reg.  v. 
Joyce,  J  6  Viner,  423 ;  1  Bott,  445 ;  2  Nol.  P.  L.  263. 

And  Children.]  Rex  v.  Munday,  1  Str.  190 ;  1  Bott,  447  ;  2  Nol.  P.  L 
232.  Order  reciting  that  Munday  had  a  good  fortune  with  his  wife,  and 
that  her  mother  was  poor,  therefore  he  is  ordered  to  provide  for  her.— By 
Pratt,  C.  J.  The  cases  which  have  hitherto  been,  were  either  where  the 
judges  were  divided,  or  the  matter  came  not  directly  in  question,  or  was 
only  a  case  at  the  judge's  chamber.  It  never  came  judicially  before  the 
whole  Court  till  now.  And  as  it  is  res  Integra,  on  consideration  we  are  all 
of  opinion  that  the  son-in-law  is  not  bound,  either  within  the  words  or  intent 
of  the  statute,  which  provides  only  for  natural  parents.  By  the  law  of 
nature,  a  man  was  bound  to  take  care  of  his  own  father  and  mother.  Bat 
there  being  no  temporal  obligation  to  enforce  that  law  of  nature,  it  was  found 
necessary  to  establish  it  by  act  of  parliament,  and  that  can  be  extended  no 
farther  than  the  law  of  nature  went  before ;  and  the  law  of  natuie  doth  not 
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eh  to  this  ease.    And  the  order  most  be  qiiashed.    lids  ease  was  ac-   fin*,  Ofi 
pwledmd  by  Lotd  Jftnysw,  in  TsM  r.  Hmmmm,  *»**,  16ft.  prilimgpcmu, 

had  where  a  stop  father  bed  maintained  the  eon  of  his  wife  whilst  he  wee  fa 

,  who,  when  he  wmi  of  ace,  promised  to  pay  his  stop-fether  the  ZZT 
had  inclined ;  he  brought  an  action  for  it,  and  H  was  held,  he  i* 

bound  by  the  act  of  marriage  with  the  mother  to  maintain  her  eon, 

t  stood  in  that  reject  mn^thoation  of  any  other  stranger.  And  harms; 
fee  en  act  beneficial  to  the  defendant  in  his  infancy,  it  was  a  good  oona> 
eMfcfti  for  the  defendants  pnnmiM  If  the  step-feuer 

A  been  boond  by  law  to  maintain  the  children  of  the  wife,  then  die  pro- 
lee  of  the  step-son  would  have  been  a  mudumpsuHmm,  and  the  step-father 
eld  have  maintained  no  action  upon  it  4  JSatf,  82.  The  son's  father  is 
t  iMwyciHaMs  to  maintain  the  son's  wife,  9  Stru.  966. 
iMltocmDoiWmttoHY.SptrkiGmb.&iO;  1  Bott,  430;  (by  the  name 
'  Wwlfkmm r.  Sjmrkm)  %NolP.L.  196.  Holt,  C.  J.,  audi,  that  if  a 
am  naanies  a  giandmothcr,  with  whom  he  hath  any  estate,  and  she  dies, 
i  mnat  <~«-— «-  the  nandchOdren,  though  the  relation  be  determined, 
at  then  is  no  express  decision  that  the  woiddfctierm  in  the  statate  extends 

are  not  numerous  in  the  boohs  in  which  this  question  has 

and  there  are  none  of  very  recent  occurrence.    Affection 

trrtirr"*.  induce  the  discharge  of  this  obligation  with  more 

an  act  of  parliament;  and  even  where  that  motive  is  wanting, 

el  shame  will  supersede  the  necessity  of  resorting  to  the  statute, 


the  party  is  of  sufficient  ability  to  render  mis  aamlanos  to  relatives, 
lonemtautin  degree  than  is  expressed  in  the  enactment* 

A.)    fV—nlaliil  of  Overseer,  upon  which  to  obtain  an  Order  of  Mam-  a. 

tenanoe  on  Parents,  dec 


sssasj  af\Atap*ttyttnitM  of  the  peace  ef  our  lord  the  king,  held  at  at 

fiat  said  county,  the  dayef  intheyearofour  Lordem  P^^ertn/ur 


aigftt  kwndred  end  brfore  the  undersigned  justices  of  ow  teM  lord 

of  our  said  lord  the  king,  in  and  for  the  camjsty 


+  May,  amigntd  U  hsepthe 

fbrassS:  An  appUtmtisn  it  mods  to  ut  too  said  jutticet,  by'the  undersigned  everteer 
rtk*  poor  of  the  parish  of  in  the  county  of  on  behalf  of  the  ehureh- 

urdftnt  and  overseers  of  the  poor  of  the  said  parish,  to  have  an  order  made  on  A.  B. 
p  tit  the  county  of  for  him  to  maintain  his  who  it 

tor  and  unable  to  work  for  himself,  and  chargeable  to  the  said  parish  of  he,  the 

nd  A.  B.,  being  a  person  of  sufficient  ability  to  provide  for  his  said 

A.  O. 
Exhibited  before  us,  J.  S.  Overster  of  the  Poor. 

T.  P. 


(B.)    Order  on  a  Parent  or  Child  to  give  Relief,  &c.  b. 

bounty  of  1  The  order  of         and  esquires,  two  of  his  Majesty's  justices  of  the   Order  of  main- 

i  peace  acting  in  and  for  the  said  county,  one  whereof  is  of  the  quorum,    tenanoe. 
soda  at  a  petty  sessions  held  at  in  the  said  county,  the  day  of  in  the 

tar  of  our  Lord  one  thousand  eight  hundred  and  upon  an  application  to 

it,  the  Justices  aforesaid,  at  the  said  petty  sessions,  by  the  churchwardens  and  overseers 
f  the  poor  of  the  parish  of  in  the  county  of  to  have  an  order  made  on 

L  B.  ef  in  the  said  county  of  for  him  to  maintain  his 

ska  it  poor  and  unable  to  work,  so  as  to  maintain  and  support  himself,  and  chargeable 
9  the  taid  parish  of  he,  the  said  A.  B.,  being  a  person  of  sufficient  ability  to 

urintain  and  provide  for  his  said  And  the  said  A.  B.  having  been  duly 

wumonod  to  appear  before  us  the  justices  aforesaid,  at  the  said  petty  sessions,  to  the 
nd  and  in  order  that  we  might  examine  into  the  cause  and  circumstances  of  the  pre- 
met,  best  when  and  where  he,  the  said  A.  B.,  has  not  shown  any  sufficient  cause  why 
uch  ardor  should  not  be  made ;  and  we  having  heard  the  parties  so  complaining,  and 
mhf  considered  the  circumstances  of  the  said  complaint  at  well  as  the  want  of  any  * 
tdoquate  defence  on  the  part  of  the  said  A.  B.v  do  adjudge  and  determine,  that  the 
aid  it  poor  and  unable  to  work  sons  to  maintain  and  support  himself,  and  it 

tetually  chargeable  to  the  taid  parish  of  and  we  do  furthei  adjudge, 

hat  the  taid  A.  B.  is  a  person  of  sufficient  ability  to  maintain  and  provide  for  his 
mid  We  therefore  do  order,  that  the  said  A.  B.  shall  and  do  forthwith, 

VOL.  IV.  M 
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First,  Of  com* 
pelting  parents, 


C. 


Information  of 
overseers  for  dis- 
obedience of  order 
of  maintenance. 


D. 


Warrant  of  dis- 
tress thereon. 


^Joot — ( III.  Relief  and  Ordering  of  the  Poor.) 

upon  notice  of  this  our  order,  pay  or  cause  to  be  paid  to  the  churchwardens  and  over- 
seers of  the  }uwr  of  the  said  parish  of  for  the  time  being,  or  to  some  or  onsqf 
them, weekly  and  every  tceekfrom  this  present  time,  the  sum  of  for  and  towards 
the  sustentation,  relief  maintenance,  and  support  of  the  said  for  and  during 
so  long  time  as  the  said  sltall  be  chargeable  to  the  said  parish  of  or  until 
the  said  A.  B.,  shall  be  legally  directed  to  the  contrary.  Given  under  our  hands  ami 
seals  at            aforesaid,  the  day  and  year  first  above  written. 

J.S.     (L.S.) 
T.P.    (L.S.) 


(C.)    Information  of  an  Overseer  against  a  Parent  or  Child  for 

an  Order  of  Maintenance,  &c. 

County  of  \  The  information  and  complaint  of  A.  O.,  one  of  the  overseas  of  the  peer 

5      of  the  parish  of  in  the  county  of  made  upon  oath  before  us, 

and  esquires,  two  of  his  Majesty's  justices  of  the  peace  in  and  for  Iks 

county  of  at  the  petty  setsions  held  at  in  the  said  county  ef  As 

day  of  in  the  year  of  our  Lard  one  thousand  eight  hundred  and 

Who  on  his  oath  aforesaid  saith,  that  by  an  order  under  the  hands  and  seals  ef 
and  two  of'  his  Majesty*  s  justices  of  the  peace  in  and  for  the  county  of 

whereof  is  of  the  quorum,  made  at  the  petty  sessions  held  at  in  theseii 


one 


cttunty  of  the  day  of  in  the  year  of  our  Lord  one 

eight  hundred  and  upon  an  application  to  the  said  last-mentioned  petty 

by  the  churchwardens  and  overseers  of  the  poor  of  the  laid  parish  of  to 

older  made  on  A.B.,of  in  the  said  county  of  for  him  to  maintain  hk 

who  is  poor  and  unable  to  work  so  as  to  maintain  and  supporr  himself,  ami 
chargeable  to  the  said  parish  of  the  said  A.  B.  being  a  person  of  sufficient 

ability  to  provide  for  his  said  He,  the  said  A.  B.,  was  ordered,  upon  dee 

notice  thereof,  to  pay  <""  cause  to  b?  paid  to  the  churchwardens  and  overseers  ef  the 
poor  of  the  said  par  is) i  of  for  the  time  being,  or  to  some  or  one  of  them,  weekly 

and  every  week,  from  the  date  of  the  said  order,  the  sum  of  for  and  temmris 

the  sustentation,  relief,  maintenance,  and  support  of  the  said  for  and  during 

so  long  time  as  the  said  shall  be  chargeable  to  the  said  parish  of  or 

until  the  said  A.  B.  shall  be  legally  directed  to  the  contrary :  but  that  notwithstanding 
he,  the  said  A.  B.,  has  had  due  notice  of  the  said  order,  yet  he  has  not  obsti  ved  net 
performed  the  said  order  for  and  during  months  ;  that  is  to  say,  from  the 

day  of  in  the  year  of  our  ljord  one  thousand  eight  hundred  and 

t » the  day  of  following,  whereby  he,  the  said  A.  B.,  has  subjected  mm- 

self  to  the  penalty  and  forfeiture  of  twenty  shillings  for  each  month,  to  go  and  bt 
employed  to  the  use  of  the  poor  of  the  said  parish  of  and  towards  a  stock  ami 

habitation  for  them,  and  other  necessary  uses  and  relief.    And  thereupon  he,  the  mid 
A.  O.,  prays  us,  the  said  justices  first  before  named,  that  the  said  penalty  uwy  bt 
levied  by  some  or  one  of  the  churchwardens  or  overseers  of  the  aforesaid  parish  of 
by  warrant  of  distress,  and  that  justice  man  be  done  in  the  premises. 

A.O. 
Before  us,  J.  S. 
T.P. 


(D.)    Warrant  of  Distress  on  a  Parent  or  Child  for  disobeying  an  Order 

of  Maintenance,  &c. 

To  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  in  the 

county  of 

County  of  )  Whereas,  by  an  order  under  the  hands  and  seals  of  and  twe 

)   of  his  Majesty*  s  justices  of  the  peace  acting  in  and  for  the  county  ef 
ne  whereof  is  of  the  quorum,  made  at  a  petty  sessions  held  at  in  the  soul 

county  of  the  day  of  in  the  year  of  our  Lord  ems  tkemsemi 

eight  hundred  and  upon  an  application  to  the  said  petty  sessions  by  the  ckurtk- 

wardens  and  overseers  of  the  poor  of  the  parish  of  in  the  county  of  to 

have  an  order  made  on  A.  B.  of  in  the  said  county  of  for  him  to  mean* 

tain  his  who  is  poor  and  unable  to  work,  so  as  to  maintain  and  support  himself, 

and  chargeable  to  the  said  parish  of  the  said  A.  B.  being  a  person  of  sufficient 

ability  to  provide  for  his  said  He,  the  said  A.  B.,  was  ordered,  upon  due 

notice  thereof,  to  pay  or  cause  to  be  paid  to  the  churchwardens  and  overseers  ef  the 
poor  of  the  said  parish  of  for  the  time  being,  or  to  some  or  one  ef  tkem,  weekh 

and  every  week,  from  the  date  of  the  said  order,  the  sum  of  jor  and  teuuri 

the  sustentation,  relief,  maintenance,  and  support  of  the  mid  for  and  during 

so  long  time  as  the  said  should  be  chargeable  to  the  said  parish  ef  or 
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until  the  said  A.  B.  thould  be  legally  directed  to  the  contrary.  And  whereat  it  appears  First,  Of  com- 
unto  us,  J.  S.  and  T.  P.  esquires,  two  of  hi*  Majesty1*  justices  of  the  peace  in  and  for  pelting  parents, 
the  said  county  of  at  a  petty  sessions  held  at  in  and  for  the  aforesaid  b\c. 

county  of  this  day  of  in  the  year  of  our  Jjord  one  thousand  

eight  hundred  and  upon  the  oath  of  A.  O.,  one  of  the  overseers  of  the  poor  of  the 

parish  of  aforesaid,  that  notwithstanding  he,  the  said  A.  B.,  has  had  due 

notice  of  the  said  order,  yet  he,  the  said  A.  B.,  has  not  observed  nor  performed  the 
said  order  for  and  during  months  ;  that  U  to  say,  from  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  to  the 

day  of  following,  whereby  he,  the  said  A.  B.,  has  subjected  himself  to  the 

penalty  and  forfeiture  of  twenty  shillings  for  each  month,  during  which  he  has  not 
observed  or  performed  the  said  order.  And  whereas  the  said  A.  B.,  has  been  duly 
summoned  to  appear  before  us  at  this  present  petty  sessions,  to  answer  unto  the  said 
complaint,  but  has  not  shown  to  us  any  sufficient  cause  why  the  said  order  has  not  been 
complied  with,  and  why  the  said  penalty  of  twenty  shillings  a  month  should  not  bo 
letted  by  warrant  of  distress  from  i«,  or  in  defect  thereof,  why  he,  the  said  A.  B., 
should  not  be  committed  to  the  common  gaol,  there  to  remain,  without  bail  or  main- 
prize,  till  the  said  forfeitures  shall  be  paid :  These  are  therefore  to  require  you  forth- 
with  to  make  distress  of  the  goods  and  chattels  of  him,  the  said  A.  B.  And  if  within 
the  space  of  four  days  next  after  such  distress  by  you  taken,  the  said  penalty, 
together  with  the  reasonable  charges  of  taking  and  keeping  the  said  distress,  shall  not 
bo  paid,  that  then  you  do  sell  the  said  goods  and  chattels  so  by  you  distrained,  and  out 
of  the  **oney  arising  by  such  sale  that  you  detain  the  amount  of  the  mid  penalty  (being 
the  sum  of  ),  to  go  and  be  employed  to  the  use  of  the  poor  of  your  said  parish 

of  ana  towards  a  stock  and  habitation  for  them,  and  other  necessary  uses  and 

relief,  and  alto  that  you  detain  your  reasonable  charges  of  taking,  keeping,  and  selling 
the  said  distress,  rendering  to  him,  the  said  A.  B.,  the  overplus  on  demand.  And  1/ 
no  such  distress  can  be  made,  that  then  you  certify  the  same  unto  us,  to  the  end  that 
such  farther  proceedings  may  be  had  therein  as  to  law  doth  appertain.  Given  under 
our  hands  and  teals  at  aforesaid,  this  day  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and 

J.S.     (L.  5.) 
T.P.    (L.S.) 

(E.)    Commitment  of  a  Parent  or  Child  for  disobeying  an  Order  of  & 

Maintenance,  &c. 

County  of  }  To  the  constable  of  the  parish  of  in  the  said  county,  and  to  the 

5    keeper  of  the  common  gaol  of  the  said  county  of  at 

Whereas,  by  an  order  under  the  hands  and  seals  of  and  two  of  his    Commitment  for 

Majesty's  justices  of  the  peace  in  and  for  the  county  of  one  whereof  is  of  the  disobedience. 

quorum,   made  at  a  petty  sessions  held  at  in  the  said  county  of  the 

day  of  in  ihe  year  of  our  fjord  one  thousand  eight  hundred  and 

upon  an  application  to  the.  said  petty  sessions  by  the  churchwardens  and  overseers  of 
the  poor  if  the  parish  of  in  the  county  of  to  have  an  order  made  on 

A.  B.  of  "  in  the  said  county  of  for  him  to  maintain  his 

who  is  poor  and  unable  to  work  so  as  to  maintain  and  support  himself,  and  chargeable 
to  the  *aid  parish  of  the  said  A.  B.  being  a  person  of  sufficient  ability  to  pro- 

vide for  his  said  He,  the  said  A.  B.,  was  ordered,  upon  due  notice  thereof, 

to  pay  or  cause  to  be  paid  to  the  churchwardens  and  overseers  of  the  poor  of  the  said 
parisft  of  far  the  time  being,  or  to  some  or  one  of  them,  weekly  and  every  week, 

from  the  date  of  the  said  order,  the  sum  of  for  and  towards  the  sustentation, 

relief,  maintenance,  and  support  of  the  said  for  and  during  so  long  time  as 

the  said  shall  be  chargeable  to  the  said  parish  of  or  until  the  said 

A.  B.  shall  be  legally  directed  to  the  contrary ;  which  said  order  having  been  dis- 
obeyed, and  complaint  thereof  having  been  made  to  and  two  of  his  Majesty's 
justices  of  the  peace  for  the  said  county  of            on  the             day  of  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and             at  a  petty  sessions  then  held 
at       "      in  the  said  county  of              by  and  upon  the  oath  of  A.  O.,  one  of  the  over- 
seers of  the  poor  of  the  said  parish  of               they,  the  said  last -mentioned  justices,  did 
then  and  there  issue  their  warrant  to  the  churchwardens  and  overseers  of  the  poor  of 
the  said  jtarish  of              to  levy  the  said  penalty  (being  the  sum  of               )  by  dis- 
tress and  sale  of  the  goods  and  chattels  of  him,  ihe  said  A.  B.,  and  to  apply  the  same 
according  to  law :  And  whereas  it  duly  appears  unto  us,  J.  S.  and  T.  P.,  esquires,  two 
of  his  Majesty '*  justices  of  the  peace  for  the  said  county  of              at  a  petty  sessions 
held  at                in  the  said  county  of              this               day  of              in  the  year  of 
our  Lord  one  thousand  eight  hundred  and                  as  well  upon  the  oath  of  A.  O., 
one  of  the  overseers  of  the  poor  of  the  said  parish  of              as  otherwise,  that  he,  the 
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Secondly,  Order 
of  maintenance. 

The  order  must 
get  forth  that  the 
person  is  poor, 
&c,  and  not  able 
to  work. 


First,  Of  com-     mid  overseer  of  the  poor,  hat  wed  his  best  endeavours  to  levy  the  said  turn  on  the  goods 
felling  parents,    of  him,  the  said  A.  B.,  as  aforesaid,  but  that  no  sufficient  distress  can  be  had  wfareoa 
6)c.  to  levy  the  same :    These  are  therefore  to  command  you,  the  said  constable  of 

•   aforesaid,  to  apprehend  the  body  of  the  said  A.  B.,  and  him  safely  to  convey  to  the 

common  gaol  of  the  said  county  of  at  in  the  said  county  last  men- 

tioned, and  there  to  deliver  him  to  the  said  keeper  thereof,  together  with  this  precept. 
And  toe  do  hereby  command  you,  the  said  keeper  of  the  said  common  gaol,  to  receive 
into  your  custody  in  the  said  common  gaol  the  said  A.  B.f  and  him  there  safely  to  keep, 
without  bail  or  mainprise,  till  the  said  forfeitures  shall  be  paid ;  and  for  so  doing  this 
shall  be  your  sufficient  warrant.     Given  under  our  hands  and  seals  at  fore- 

said, the  day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and 

J.  S.     (L.  S.) 
T.P.    (L.S.) 

(Secondly)— 4bl  tf)t  (©rtJrt  of  f&ainttnmct. 

Of  every  Poor,  Old,  Blind,  Lame,  and  Impotent  Person,or  other  poor  person 
not  able  to  work.']  St.  Andrew's  Undershaft  v.  Jacob  Mendez  de  Brett, 
1  Ld.  Raym.  669 ;  2  Nol.  P.  L.  264.  The  defendant,  being  a  Jew,  had 
an  only  daughter,  who  was  converted  from  Judaism,  and  embraced 
Christianity,  whereupon  the  defendant  turned  her  out  of  doors,  and  refused 
to  allow  her  any  maintenance.  On  complaint  to  the  sessions,  they,  lechmg 
that  she  was  the  daughter  of  the  defendant,  and  that  he  was  a  man  able  to 
maintain  her,  made  an  order  that  the  defendant  (being  very  rich)  should 
allow  her  20s.  a  month.  But  because  they  did  not  allege  that  she  was  poor, 
or  likely  to  become  chargeable,  the  order  was  quashed. 

Bex  v.  Gulley,  Fol.  47 ;  1  Bott,  366 ;  2  Nol.  P.  L.  264.  It  was 
moved  to  quash  an  order  of  sessions.  The  order  set  out,  that  one  Mere 
Gulley  was  in  a  poor  destitute  condition,  and  that  her  father  was  able  to 
maintain  her,  and  therefore  they  made  an  order  upon  him  to  allow  bo 
2s.  6d.  a  week  till  further  order.  Objected,  it  did  not  appear  that  she  wn 
lame,  blind,  or  unable  to  work ;  so  that,  though  she  was  in  a  destitute  con- 
dition, it  might  be  because  she  would  not  work :  And  upon  this  exceptim 
the  Court  quashed  the  order  of  sessions. 

And  that  the  per-        Being  of  Sufficient  Ability.']     Q.  v.  Halifax,  Sett,  jr  Rem.  52 ;  1  Beit, 

son  on  whom  the  431 ;    2  Nol.  P.  L.  264.    Order  for  the  father-in-law  to  pay  so  mud 

ordeMs^Mie,  is  a  wee^  to  njs  daughter-in-law   was  quashed,  because  it   was  not  said 

ability.  that  he  was  of  sufficient  ability. 

An  order  to  pay  In  that  Manner,  and  according  to  that  Rate,  as  by  the  Justice*  of  tint 

indetoitejyaato    County  where  such  Sufficient  Persons  dwell,   in  their  sessions  shall  k 
time,  is  good.         uitutfj   Jenhin's  case,  2  Salk.  534 ;  1  Bott,  428 ;  2  Nol.  P.  L.  264.    As 

order  of  sessions  was  made,  that  the  defendant  shall  pay  2s.  a  week  town* 
the  support  of  his  father,  till  that  Court  shall  order  the  contrary.  Which 
was  held  good  because  it  was  indefinite,  and  no  set  time  limited ;  and  if  si 
estate  happened  to  fall  to  him,  they  might  apply  to  the  justices,  otherwise 
if  a  time  was  limited. 


The  order  most 
be  made  by  the 
jiuticeft  of  the 
county  where 
such  sufficient 
person  dwells. 


Pauper  not  to  be 
sent  to  such  iuf- 
flcieut  person. 


By  the  Justices  of  that  County  where  such  Sufficient  Persons  dwell.']  There- 
fore if  a  child  live  in  the  county  of  Middlesex,  and  be  maintained  by  the 
parish  there,  and  the  grandfather  live  in  the  county  of  Suffolk,  the  justices 
of  Middlesex  can  make  no  order  therein,  but  the  justices  of  the  county  of 
Suffolk  must  make  the  order.    2  Bulstr.  344. 

In  their  Sessions  shall  be  Assessed.']  Vide  59  Geo.  III.  c.  12,  s.  3b\ 
ante,  p.  165 ;  Reg.  v.  Jtmes,  Fol.  41 ;  1  Bott,  425;  2  Nol.  P.  L.  268. 
There  was  an  order  for  the  grandmother  to  take  care  of  her  grandchildren, 
and  by  the  order  they  send  the  grandchildren  to  the  grandmother.  By  the 
whole  Court :  they  cannot  send  the  grandchildren  to  the  grandmother;  bit 
the  justices  ought  to  have  made  a  rate  upon  the  grandmother  of  so  much  • 
week. 

And  it  is  said,  that  in  the  order  of  sessions  it  ought  to  appear  that  the 
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Thirdly,  Of  per- 
sons deserting, 


Churchwardens, 
&c,  by  warrant 
of  two  justices, 
may  seize  the 
offender's  goods, 
&c 


And  by  order  of 
quarter  sessions 
dispose  thereof  . 


Churchwardens 
accountable  for 
the  monies  so 
received. 

Punishment  as  a 
vagrant. 


Application  of 
seamen's  wages. 


Order  of  two  Jus- 
tices must  state 
how  much  of  the 
goods  or  rents 
should  be  seized, 
and  must  specify 
the  quantum  of 
relief  to  be  ap- 
propriated out  of 
them  j  and  in 
ease  of  rents  must 
limit  the  period 
of  such  appro- 
priations. 


3fkOT— (III.  Relief  and  Ordering  of  the  Poor.) 

some  men  leaving  their  wives,  a  child,  or  children;  and  some  mothers  ran 
or  go  away,  leaving  a  child  or  children,  upon  the  charge  of  the  parish  or 
place  where  such  child  or  children  was  or  were  born,  or  last  legally  settled, 
although  such  persons  have  some  estates,  which  should  ease  the  parish  of 
their  charge,  in  whole  or  in  part:  May  it  please  your  Majesty,  therefore, that 
it  may  be  enacted,  and  be  it  enacted  by  the  King's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same,  that  it  shall  and  may  be  lawful  for  the  churchwardens  or  overseers  of 
the  poor  of  such  parish  or  place  where  any  such  wife,  or  child  or  children 
shall  be  so  left,  upon  application  to,  and  by  warrant  or  order  from  any  two 
justices  of  the  peace,  to  take  and  seize  so  much  of  the  goods  and  chattels, 
and  receive  so  much  of  the  annual  rents  and  profits  of  the  lands  and 
tenements  of  such  husband,  father  or  mother,  as  such  two  justices  of  the 
peace,  as  aforesaid,  shall  order  or  direct,  for  or  towards  the  discharge  of  the 
parish  or  place  where  such  wife,  child  or  children  are  left,  for  the  bringing 
up  and  providing  for  such  wife,  child  or  children ;  which  warrant  or  order 
being  confirmed  at  the  next  quarter  sessions,  it  shall  be  lawful  for  the 
justices  of  such  quarter  sessions  to  make  an  order  for  the  churchwardens  or 
overseers  for  the  poor  of  such  parish  or  place,  to  dispose  of  such  goods  and 
chattels  by  sale,  or  otherwise,  or  so  much  of  them,  for  the  purpose  aforesaid 
as  the  court  shall  think  fit,  and  to  receive  the  rents  and  profits,  or  so  much  of 
them  as  shall  be  ordered  by  the  sessions,  as  aforesaid,  of  his  or  her  lands 
and  tenements,  for  the  purpose  aforesaid." 

By  s.  2.  The  churchwardens  and  overseers  aforesaid  shall  be  accountable 
to  the  justices  at  the  quarter  sessions  for  all  such  money  as  they,  or  any  of 
them,  shall  receive  by  virtue  of  this  act. 

The  5  Geo.  IV.  c.  83,  s.  3,  enacted,  that  persons  being  able  but  wilfully 
neglecting  to  work  to  support  their  families,  whereby  they  shall  become 
chargeable  to  the  parish,  shall  be  deemed  idle  and  disorderly  persons 
punishable  by  imprisonment  and  hard  labour,  not  exceeding  a  month.  And 
the  fourth  section  declares  that  "  every  person  ruuning  away  and  leaving 
his  wife,  or  his  or  her  child,  or  children,  chargeable,  or  whereby  she  or  they, 
or  any  of  them  shall  become  chargeable  to  any  parish,  township,  or 
place,  shall  be  deemed  a  rogue  and  vagabond,  punishable  as  therein  men- 
tioned."— See  tit  Vagrants. 

The  59  Geo.  III.  c.  12,  s.  31  &  32,  contains  provisions  for  the  application 
of  the  wages  of  GrremHch  pensioners,  seamen,  and  other  persons  in  public 
employments,  who  desert  or  are  absent  from  their  families.    (Potty  181,2.) 

And  the  1 1  Geo.  IV.  c.  10,  contains  provisions  for  the  appropriation  of  half 
of  the  pay  of  men  convicted  under  the  laws  for  the  prevention  of  smuggling, 
and  sentenced  to  serve  his  Majesty  in  his  naval  service ;  and  any  one  or 
more  of  the  churchwardens  and  overseers  of  the  poor  of  the  parish  where  the 
wife  or  family  have  become  chargeable,  may  complain  on  oath  to  two  jus- 
tices, who  are  to  transmit  their  certificate  to  the  commissioners  of  the  navy, 
specifying  the  proportion  of  wages  necessary  for  relief  of  the  parish,  not 
exceeding  one  half,  and  which  commissioners  are  to  take  the  requisite  mea- 
sures to  cause  the  same  to  be  paid  to  the  person  named  in  the  certificate  to 
be  applied  to  the  relief  of  the  parish.     See  post,  183. 

Stable  v.  Dixon,  6  East,  163  ;  1  Bott,  457 ;  2  AW.  P.  L.  238,  239, 306. 
The  plaintiff  declared  in  convenant  for  a  year's  rent  To  the  declaration 
there  were  four  several  pleas,  of  which  the  last  only  is  material  here.  In 
this  the  defendant  pleaded  as  to  71.  16*.  parcel  of  the  rent,  that  before  the 
25th  of  March,  1803,  (when  the  rent  became  due),  the  plaintiff  bad  gone 
away  from  his  place  of  abode  (at  Cornet/)  into  some  other  place,  leaving  Ins 
wife  chargeable  to  Corney ;  that  he  continued  away  from  the  24  th  of/**** 
1801,  to  the  time  of  the  action  brought,  and  that  during  all  that  time  she 
continued  chargeable ;  that  it  thereupon  was  necessary  that  she  should  be 
maintained  by  the  parish:  whereupon,  upon  application  of  the  church- 
wardens of  the  parish,  a  warrant  was  directed  by  two  justices  to  the  said 
churchwardens  and  overseers,  whereby  (reciting  as  usual)  they  the  said 
justices  authorised  and  commanded  the  said  churchwardens  ana  overseen 
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Thirdly, Of  per- 
sons deserting. 


If  the  husband 
remain  in  the 
parish,  his  effects 
cannot  be  seized 
for  his  wife's 
support.  The  act 
applies  to  run- 
aways only. 


Husband  not 
liable  to  maintain 
his  wife  an  adul- 


#00r— (HI.  Relief  and  Ordering  of  the  Poor.) 

order  to  receive  that  sum  annually  out  of  the  rents  and  profits  without  any 
Imitation  of  time,  the  objection  applies,  that  for  want  of  such  limitation,  as, 
"  till  some  other  order  made,*'  it  is  void  by  the  authority  of  the  case  men- 
tioned. Therefore,  unless  the  order  of  sessions  be  understood  as  limited  to 
raise  7/.  16s.  once  for  all,  that  would  be  invincibly  bad ;  and  if  so  under- 
stood, the  order  has  been  satisfied. — Grose,  J.,  agreed. — And  by  Lawrence,}. 
If  the  order  of  sessions  had  intended  that  more  than  one  sum  of  7L  16*. 
should  be  taken,  they  should  have  said  so  more  distinctly,  by  adding  the 
word  "  annually"  or  "  tiU  further  order" — Besides,  if  the  order  were  Otegtl, 
he  should  have  refused  payment,  and  if  indicted  for  disobedience  he  imgfc 
have  defended  himself;  or  he  might  have  brought  an  action  of  trespass  if 
his  goods  had  been  distrained,  for  he  would  not  have  been  concluded,  by  an 
order  to  which  he  was  no  party,  from  showing  that  it  was  illegal.  Bit  I 
think  the  order  of  sessions  only  meant  that  one  sum  of  7/.  16».  should  be 
taken.    Judgment  for  the  plaintiff. 

It  has  been  held,  that  if  a  man  refuse  to  maintain  his  wife,  but  neverthe- 
less remains  in  the  parish,  no  order  can  be  made  on  5  Geo.  I.  c.  8,  toseie) 
his  effects;  but  the  wife  must  have  recourse  to  the  common  remedy  of  mmf 
for  alimony;  or  any  one  who  supplies  her  with  necessaries,  may  have  SB 
action  against  the  husband  for  money  expended  to  his  use.  Rex  v.  Jmsttm 
of  Kent;  Burn's  Justice,  2&th  edit. 

For  the  punishment  of  those  who  desert  their  wives  and  children,  see  tide, 
Vagrants,  Vol.  V.,  and  ante,  172. 

If  the  wife  has  committed  adultery,  the  husband  is  not  liable  to  die  penally 
in  5  Geo.  IV.  c.  13,  for  refusing  to  maintain  her.  Rex  v.  Flinton,  1  Bar, 
$■  Adolph.  227 ;  post,  Addenda,  848. 


Order  to  seiee 
parents  or  hus- 
band's goods,  frc. 


Form  of  an  Order  to  seize  the  Goods  and  receive  the  Rents  of  the 

Parents  or  Husbands  having  run  away. 

County  of  >  To  the  Churchwardens  and  Overseers  of  the  Poor  of  the  parish  el 
5  in  the  said  county. 

Whereas  it  appears  unto  us,  whose  names  are  hereunto  set  and  seals  affixed,  tmtf  j 
his  Majesty's  justices  of  the  peace  for  the  said  county,  as  well  upon  the  eotnp   ' 
application  of  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
aforesaid,  in  the  county  aforesaid,  as  upon  due  proof  upon  oath  before  ■ 
A.  O.,  late  of  the  parish  of  aforesaid,  in  the  county  aforesaid,  ^ 

gone  away  from  his  place  of  abode  at  in  the  parish  aforesaid,  into 

county  or  place,  and  hath  left  hi*  wife  and  their  children, 

charge  of  the  parish  of  aforesaid,  the  place  of  their  last  legal  sett 

and  that  the  said  A.  O.  hath  some  estate  whereby  to  ease  the  said  parish  of  tier 
charge,  in  whole  or  in  part:  We  do  hereby  authorize  and  counmand  yea,  whs 
churchwardens  and  overseers  of  the  poor  of  the  parish  of  aferessM,  a?*S 

and  seize  and  and  of  his  goods  and  chattels,  "^ 

so  much  [insert  the  sum]  of  the  annual  rents  and  profits  of  the  lands  ._. 
of  him,  the  said  A.  O.,  at  aforesaid  (a),  for  and  towards  the 

the  said  parish,  for  the  providing  for  his  said  wife,  and  bringing  up  and 
of  his  said  children  :  And  with  this  warrant  you  are  to  appear  at  the  _._ 
sessions  of  the  peace  to  be  holdenfor  the  said  county,  and  certify  then  and  taw* 
you  shall  have  done  in  the  execution  hereof 

Given  under  our  hands  and  seals,  at  in  the  said  county,  the  ■% 

of  in  the  year  ( 

(See  the  preceding  case  of  Stable  v.  Dixon,  p.  172.) 


(Fourthly)— ©f  ti)e  fiBLtftt  of  rriubtnjj  an*  ordering  of  tfjt 

Fourthly,  Mode       By  the  several  statutes,  the  poor  were  to  resort  or  be  sent  to  thefri 
of  relief  and  or-  parishes  to  be  relieved;  and  in  Clypton  v.  Ravistock,  Sett  *  M 

dering  oj  the     2  Nol.  P.  L.  369 ;  it  was  adjudged  as  follows :  There  was  an 'order 

poor* 


(a)  If  the  order  extend  to  lands,  then  soldiers  and  militia-men 

say,  "  until  further  order  made."  tit.  i&tlttarp  lain.      ' 

(6)  As  to  Bastards  and  their  Filiation.        As  to  Pauper  Lunatic*  i 

see  »aitatJ*>  Vol.  I.  Vol.  III.     ^  winmUc,»  ■ 

Of  Relief  to  the  wives  and  families  of 


sea  Vet 


Fourthly— Modt  of  Relieving  and  Ordering,  £c  175 

^bm\  John  Smmdermm  and  his  wife  were  last  settled  m  C^^;  then  order-  Aurtftlv,  M#* 
L  h*J  ^  chmchwardeus  atCtypto*  to  repair  to  the  pariah  of  JUstejedt,  and    tfrtlitf,  dp. 


;  to  relieve  them,  being  so  rich  that  they  — ■ 

;  Ike  justices  have  no  authority  to  send  for  officers  out  of  another  parish,  bat  SgffiAg*11*' 
[  w»awrial  where  the  poor  retidemre  bound  to  mmntttm  them  at  lam  me  them  mfakwfam 
1  sjafinai  with  them.    But  in  the  case  of  DmrUneton  v.  Hemfajlm.  (D*wL  ***  •*•* 
'  «&  2,  CeJd,  6;  3  Beit,  16;  d  Aef.  369,  see  pott,  Settlement  *>  JKrOV 
mmmw>)  where  two  bastard  children,  settled  at  Zfer&Mto*,  Tended  with 


|  4mbt  mother  as  muse-children  in  the  parish  of  HemtineUm,  where  the 
-mamer  was  settled:  it  wss  determined  that  the jparish  where  the  children's 


SLoarl 


was,  should  maintain  those  children  in  that  other  parish. 
iirBy  43  Eliz.  c  2,  s.  1,  the  churchwardens  and  overseers,  with  the  consent  r*m 
iftwo  justices,  shall  take  order  from  time  to  tune,  for  setting  to  work  the  °r4S1Hs-ar% 
of  all  such  whose  parents  shall  not  by  the  said  churehwaidens  and  ilinltJm" 
,  or  the  greater  part  of  them,  be  thought  able  to  keep  and  maintain      "™^^ 
children ;  and  for  setting  to  work  all  such  persons,  married  or  unmar- 
smi,  hawing  no  means  to  maintain  them,  and  using  no  ordinary  and  daflr 
"  ;  and  for  the  necessary  relief  of  the  lame,  impotent  old,  Mind,  and 
"ler  among  them  being  poor,  and  not  able  to  work. 
4.    And  the  said  justices,  or  one  of  them,  shall  send  to  the  house  of 
m,  or  common  gaol,  such  as  shall  not  employ  themselves  to  week, 
asmnmted  thereunto  as  aforesaid. 
t.  CeUet,  3  D.  $•  R.  582;  2  B.  $■  C.  324.    This  was  an  appeal  Owns* 
an  order  of  two  justices  for  the  allowance  of  the  accounts  of  JJJJJ 
man  of  the  poor  of  the  parish  of  JfcJatfe,  confirmed  by  the  sessions  a* 
subject  tome  following  case:    The  appellant,  Mr.  C.  is  the  proprictorof  a  »? 

ihie  estate  in  the  parish  of  K.t  a  part  of  which  is  in  Pis  own  oeeu-  amm 

In  consequence  of  the  depression  in  the  price  of  agrkuRnral  u^  osi  lsgaDy 
the  fanners  hare  been  rendered  unable  to  mile  suy  miproreniensj  JjJj^J*J?* 
en  their  lands,  and  consequentlv  have  employed  lew  labourers,  by  which  imjmwJ^m 
means  a  considerable  part  of  the  labouring  population  has  been  totally  J"  ■*"  ttwn 
mmvployed;  and  during  this  period,  all  poor  persons  belonging  to  the  tTwjSawlw. 
anrinh,  who  had  been  unable  to  obtain  empJovment,  have  received:  sums  of  jsytsaaiawBir 
saoney  for  their  maintenance  from  the  parish  officers  in  proportion  to  the  *~ 
number  of  their  respective  families,  for  which  no  labour  has  been  required 
from  them.    The  appellant  being  dissatisfied  with  this  application  of  the 
parish  funds,  appealed  against  the  overseers'  accounts.    The  respondents, 
upon  hearing  of  this  appeal,  admitted  that  the  persons  to  whom  the  sums 
objected  to  in  the  account  were  paid,  were  in  fact  both  able  and  willing  to 
work,  but  that  no  employment  could  be  obtained  for  them,  which  the 
appclbait  contended  the  oversers  were  bound  to  provide,  pursuant  to  stat.  43 
Kux.  c  2,  although  no  evidence  was  adduced  to  prove  that  the  overseers 
could  have  employed  the  labourers.    It  also  appeared,  that  none  of  the 
sums  objected  to  were  paid  under  or  in  consequence  of  any  orders  from  a 
magistrate.    The  parishioners  were  accustomed  to  meet  once  a  week  at  the 
perish  workhouse,  at  which  meetings  all  applications  for  relief  were  received, 
nod  where  all  labourers  belonging  to  the  parish,  who  had  not  in  the  preced- 
ing; week  been  in  constant  employment,  attended  to  give  an  account  of  their 
earnings,  and  received  such  sums  as,  with  the  earnings,  should  amount  to 
a  sum  deemed  competent  to  their  maintenance  in  proportion  to  the  number 
of  their  children.    In  several  cases  it  appeared,  that  able-bodied  men  with 
four  or  five  children,  having  had  no  employment  in  the  preceding  week, 
received  from  the  overseers  from  7s.  to  8*.  6d.  for  the  week ;  having  been 
employed  three  days,  3*.  6d.  to  4*.  per  week ;  having  been  employed  two 
days,  5*.  per  week ;  and  so  in  proportion  to  the  number  of  their  children 
and  the  amount  of  their  week's  earnings.    And  in  all  cases  this  relief  was 
alfbrded  to  these  persons,  solely  on  the  ground  of  their  having  been  out  of 
employment,  without  reference  or  enquiry  as  to  any  means  they  might  have 
of  raising  money  for  the  supply  of  their  immediate  wants  by  sale  or  pledge 
of  their  household  effects ;  and  that  in  many  instances,  the  weekly  relief 
is  afforded  to  various  able-bodied  labourers  tor  many  weeks  in  succession. 
After  hearing  counsel  upon  both  sides, — Abbott,  C.  J.    It  does  not 
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Fourthly,  Mods 
of  relief  ,  b^c. 


Parishes  may  pro- 
Tide  land  for  the 
employment  of 
the  poor, 


not  exceeding 
twenty  acres. 


ffaff— (HI.  Relief  and  Ordering  of  tht  Poor.) 

appear  upon  the  case  before  us,  that  the  overseers  of  the  poor  considered 
themselves  bound  to  provide  work  for  the  unemployed  poor,  if  that 
were  practicable;  nor  whether  they  in  any  way  endeavoured  to  attaii 
that  object  Before  we  determine  whether  the  overseers  were  or  were 
not  justified  in  giving  pecuniary  relief  to  the  unemployed  poor,  die 
case  must  go  down  to  the  sessions  again,  that  we  may  be  informed  whe- 
ther any,  and  if  any,  what  endeavours  were  made  to  procure  employment 
for  them.  All  that  the  Court  can  now  say  is,  that  undoubtedly  it  is  the 
primary  duty  of  the  overseers  to  find  employment  for  the  poor  if  possible  («). 
And  I  express  that  opinion  now  for  the  sake  of  the  poor  themselves,  to 
whom  no  greater  kindness  can  be  done  than  by  enabling  them  to  can 
their  own  living  by  labour,  instead  of  suffering  them  to  eat  die  bread 
of  idleness,  b\  which  their  habits  and  morals  must  soon  be  corrupted.— 
liayletfy  J.,  suggested,  that  it  was  the  bounden  duty  of  the  overseen  to 
obtain  work  for  the  poor  if  they  could,  either  in  or  out  of  their  own  parish, 
and  it  was  only  in  case  of  inability  to  procure  work,  that  they  would  he 
justified  in  giving  relief  in  money.  Probably  this  very  discussion  would 
rouse  overseers  of  the  poor  to  a  sense  of  their  duty  in  endeavouring  to  find 
work  for  unemployed  poor  persons.  There  were  several  useful  modes  of 
employing  poor  persons,  advantageous  to  the  public,  such  as  levelling  hills, 
ana  improving  roads.  Within  the  last  few  years,  a  great  deal  had  bees 
done  in  improving  the  public  highways  by  this  mode  of  employing  poor 
labourers. — The  case  was  sent  back  to  tie  sessions  to  be  amended. 

The  59  Geo.  III.  c.  12,  s.  12,  after  reciting  that  "  whereas  by  an  id 
passed  in  the  43d  year  of  the  reign  of  Queen  Elizabeth,  the  churchwarden 
and  overseers  of  the  poor  are  directed  to  set  to  work  certain  persons  therem 
described :  and  whereas  by  the  laws  now  in  force  sufficient  powers  ait  aot 
given  to  the  churchwardens  and  overseers,  to  enable  them  to  keep  such 
persons  fully  and  constantly  employed ;"  enacts, "  that  it  shall  be  lawful  for 
the  churchwardens  and  overseers  of  the  poor  of  any  parish,  with  the  eon- 
sent  of  the  inhabitants  thereof  in  vestry  assembled,  to  take  into  their  baadi 
any  land  or  ground  which  shall  belong  to  such  parish,  or  to  the  chinch- 
wardens  and  overseers  of  the  poor  of  such  parish,  or  to  the  poor  thereof  or 
to  purchase,  or  to  hire  and  take  on  lease  for  and  on  account  of  the  parish, 
any  suitable  portion  or  portions  of  land  within  or  near  to  such  parish,  not 
exceeding  twenty  acres  in  the  whole ;  and  to  employ  and  set  to  work  is  the 
cultivation  of  such  land,  on  account  of  the  parish,  any  such  persons  at  by 


(a)  In  Strype'f  Annals  of  Church  and 
State,  under  Queen  KHz.,  b.  2,  p.  90, 
there  it  a  letter,  which  was  addressed  to 
Lord  Treasurer  Burghley,  by  a  justice  of 
peace  for  the  county  of  Somerset,  which 
shows  that  the  great  evils  arising  from 
habitsof  idleness  amongst  the  poor,  began 
then  to  be  understood,  and  strengthens 
the  idea  that  one  great  object  of  the  le- 
gislative provisions  for  the  poor  made 
about  that  time,  was  to  prevent  able- 
bodied  men  from  being  unemployed. 
After  observing  upon  the  great  increase 
of  crime,  and  the  number  of  wandering, 
idle  vagabonds  then  committing  depre- 
dations in  that  part  of  the  country,  the 
writer  proceeds,  "  and  when  these  lewd 
people  are  committed  to  the  gaol,  the 
poor  country  that  is  robbed  by  them  are 
forced  to  feed  them,  which  they  grieve 
at.  And  this  year  there  hath  been  dis- 
bursed to  the  relief  of  the  prisoners  in 
the  gaol  73/.,  and  yet  they  allowed  but 
6d.  a  man  weekly.  And  if  they  were 
not  delivered  at  every  quarter  sessions, 


so  much  more  would  not  serve,  nor  tw* 
such  gaols  would  hold  them •  But  if  ta» 
money  might  lie  employed  to  bniM  sow 
houses  adjoining  to  the  gaol  for  them  to 
work  in,  and  every  prisoner,  committed 
for  any  cause  and  not  able  to  relieve 
himself,  compelled  to  work,  as  manv  ef 
them  as  are  delivered  upon  their  tnals, 
either  by  the  acquittal  of  the  grand  nuy 
or  petty  jury,  burning  in  the  hand  or 
whipping,  presently  transferred  thence 
to  the  houses  of  correction  to  be  kept  is 
work,  except  some  present  will  take  tsy 
into  service ;  I  dare  presume  to  sty  the 
tenth  felony  will  not  be  committed  that 
now  is."  This  letter  also  shows  that  at 
that  time  prisoners  committed  for  trial, 
although  they  could  not  be  compelled, 
and  were  not  willing  to  work,  were  in 
point  of  fact  in  some  places  supported  at 
the  ezpence  of  the  public.  It  seems,  how- 
ever, that  they  could  not  legally  claim  to 
be  so  maintained.  See  the  case  of  7V 
Justices  of  the  North  Riding  of Yorkshire, 
2  B.SfC.  286.  Vol.  II.  tit.  fc**tt,  &c. 


application  made 


Jao  sect.  14,  pott,  p.  191. 

7  Quo.  III.  C.  34,  intituled  "  An  art  U  authorite  the  unie  of  rxehe-  Un 
It,  and  the  adotnee  of  mtntey  out  of  the  consolidated  fvnd  In  a  limited  "™" 
,  for  the  carrying  on  of  public  works  and  fitheriet  in  the  U.  K.,  and  „  s 
■nil  a/  the  poor  of  G.  a.  in  manner  therein  mentioned." 

29.  "  It  is  enacted  that  no  such  exchequer  bills  shall  be  advanced  in   Ajvi 

LUT  paiish  in  G.  B.  unless  the  application  for  such  advance  shall  be   **'  71 

rita  the  consent  of  not  leu  than  the  majority  in  number,  and  nftkrtt 

parti  in  valve,  such  value  to  be  calculated  and  ascertained  from  the   i 

te  nade  for  the  relief  of  the  poor  in  such  parish,  of  the  persons  Ej'JJSfftjJf"' 

[  to  and  paying  such  rates;  or  where  the  poor  rates  of  any  parish   rnuntii  in  tsIw, 

e  under  the  care  and  management  of  any  select  vestry  ot  cornmis-  o(  persons  pnri»e 

governors  of  the  poor,  trustees   or   other   select  body,   then   with   JJhm^iwiiii. 
sent  of  not  leu  thanfour-fiftht  of  such  select  body,  by  whatever   i  ' 
ie  same  may  be  called;  such  consent  to  be  certified  by  some  justice   ' 
peace  or  magistrate  acting  as  such  in  each  parish,  and  one  or  more  of  mut  body. 
rseers  of  the  poor  of  the  parish  or  place  in  respect  of  which  the 
ion  shall  be  made." 

39,  enacts,  "  that  the  principal  sums  contained  in  the  exchequer-   principal  tun 
ich  shall  be  advanced  or  lent  by  the  laid  commissioners  for  the   eichnjaer-w 
m  of  this  act  in  G.  B.  under  the  authority  of  this  act,  shall  1*   ^'t"P£"'h? 
without  deduction  or  abatement,  together  with  interest  for  the  same,   .uimcnti. 
Intents ;  that  is  to  say,  the  principal  sum  in  each  and  every  exehe- 
1  shall  be  repaid  to  the  cashier  or  cashiers  of  the  bank  of  'England 
office,  together  with  interest  for  the  same  at  and  after  the  rate  of 
inda  per  centum  per  annum,  by  the  space  of  fifteen  days  at  least 
he  time  when  each  such  exchequer- bill  shall  become  payable  accord- 
the  provisions  of  this  act,  such  interest  to  be  computed  on  the  said 
■1  mm  from  the  date  of  inch  exchequer-bill  to  the  time  of  the  pay- 


<3  Geo.  III.  c.  134,  s.  5,  it  is  enacted,  "  that  no   advance  shall  lie 
nder  the  provisions  of  57  Ceo.  III.  c.  34,  for  the  use  of  any  parish, 
p,  or  place  in  G.  B.,  in  which  the  amount  of  the  money  actually 
id  for  the  relief  of  the  poor,  in  the  year  ending  at  Baiter,  1817, 
at  the  usual  quarter-day  immediately  preceding  Batter,  1817,  si 


RemW 


at  toe  usual  quarter-day  immediately  preceding  batter, 

wed  by   three-fourths  the  average  annual  amount  of  I 

>d  for  the  relief  of  the  poor  for  the  three  years  preceding  u-w, 

r  shall  not  exceed  by  one-half  the  amount  so  expended  for  the  year 
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Fourthly,  Mode 
of  relief',  A*. 


Commissioners 
under  recited 
acts,  when  di- 
rected by  the 
treasury  v  to  ad- 
vance money 
towards  carrying 
Into  execution 
any  act  for  com- 
pleting works  of 
general  import- 
ance and  utility. 


Interest  not  to  be 
less  than  the  cur- 
rent rate  payable 
on  exchequer- 
bills. 

Direction*  that 
names  of  persons 
relieved  shall  be 
entered  in  a  book. 


No  others  to  be 
relieved,  but  by 
order  of  the  jus- 
tices. 


No  order  of  relief 
to  be  made  but 
on  oath,  &c. 


Overseer  not  to 
relieve  others 
except  on  sudden 
and  emergent 
occasions. 


Every  order  for 
relief,  in  parishes 
not  having  a  se- 
lect vestry,  shall 
be  made  by  two 
or  more  justices, 
except  in  cases  of 
emergency. 


floor— (III.  Relief  and  Ordering  of  the  Poor.) 

by  the  space  of  fifteen  days  at  least  before  the  time  when  each  such 
exchequer-bill  shall  become  payable  according  to  the  provisions  of  this  act; 
such  interest  to  be  computed  on  the  said  principal  sum  from  the  date  of 
such  exchequer-bill  to  the  time  of  payment  thereof. 

By  1  Geo.  IV.  c.  60,  and  3  Geo.  IV.  c.  86,  the  57  Geo.  III.  c.  34,  and 
c.  124,  are  continued  and  amended ;  and  by  5  Geo.  IV.  c.  77,  after  reciting 
the  above  acts,  it  is  enacted,  "  that  it  shall  be  lawful  for  the  commissioners 
for  die  time  being  for  the  execution  of  57  Geo.  III.  c.  34,   and  of  the 
several  other  acts  hereinbefore  recited,  whenever  the  said  commissioners 
shall  be  directed  so  to  do  by  any  warrant  under  the  hands  of  any  three  or 
more  of  the  said  commissioners  of  the  treasury,  and  the  said  commissiono* 
are  hereby  required  to  advance  and  lend  any  6um  or  sums  of  money  toward 
the  carrying  into  execution  any  act  of  parliament  for  making,  completing, 
or  maintaining  any  works  of  general  public  importance  and  utility,  which 
shall  be  carried  on,  under  the  direction  of  any  commissioners  appointed  by 
authority  of  parliament,  on  such  terms  and  conditions  as  shall  from  tune 
to  time  be  directed  by  the  said  commissioners  of  the  treasury  or  any  three 
or  more  of  them,  any  thing  in  the  said  recited  acts,  or  any  of  them  contained 
to  the  contrary  in  any  wise  notwithstanding :  Provided  always,  that  the 
rate  of  interest  payable  on  such  loan  or  advance,  shall  not  be  less  than  the 
current  rate  of  interest  which  shall  be  payable  on  exchequer  bills  at  the  time 
of  making  such  loan  or  advance." 

By  3  W.  &  M.  c.  11,  s.  11.  u  There  shall  be  provided  and  kept  in  ever? 
parish  a  book,  wherein  the  names  of  all  persons  who  receive  collection  shall 
be  registered,  with  the  day  and  year  when  they  were  first  admitted  to  hue 
relief,  and  the  occasion  which  brought  them  under  that  necessity,  and  yearly 
in  Easier  week,  or  as  often  as  shall  be  thought  convenient,  the  parishioners 
shall  meet  in  the  vestry  or  other  usual  place  of  meeting  in  the  parish,  before 
whom  the  book  shall  be  produced,  ana  all  persons  receiving  collection  to  be 
called  over,  and  the  reasons  of  their  taking  relief  examined,  and  a  new  list 
made  and  entered  of  such  persons  as  they  shall  think  fit  and  allow  to 
receive  collection." 

Sect  11.  "  And  no  other  person  shall  be  allowed  to  receive  collection  at 
the  charge  of  the  parish,  but  by  authority  under  the  hand  of  one  /airier 
residing  within  such  parish,  or  (if  none  be  there  dwelling)  in  the  parts  neat 
or  next  adjoining,  or  by  order  of  the  justices  in  sessions,  except  in  cases  of 
pestilential  diseases,  plague,  or  small-pox,  for  such  families  only  as  shall 
be  therewith  infected." 

And  by  9  Geo.  I.  c.  7,  s.  1.  "  No  justice  shall  order  relief  to  any  poor 
person,  until  oath  be  made  before  him  of  some  matter,  which  he  shall 
judge  to  be  a  reasonable  cause  for  having  such  relief;  and  that  the  sane 
person  had  by  himself,  or  some  other,  applied  for  relief  to  the  panshionea 
at  some  vestry  or  other  public  meeting,  or  to  two  of  the  overseen,  and  wai 
by  them  refused  to  be  relieved :  and  until  such  justice  hath  summoned  two 
of  the  overseers  to  show  cause  why  such  relief  should  not  be  given,  and  the 
person  so  summoned  hath  been  heard  or  made  default  to  appear."  Set 
36  Geo.  III.  c.  23,  and  55  Geo.  III.  c.  137,  s.  3,  potty  p.  194. 

Sect  2.  "  And  the  person  whom  such  justice  shall  think  fit  to  order  to  be 
relieved  shall  be  entered  in  such  book,  as  one  of  those  who  is  to  receive 
collection,  as  long  as  the  cause  for  such  relief  continues,  and  no  longer. 
And  no  officer  shall  (except  upon  sudden  and  emergent  occasions)  bring  to 
the  account  of  the  parish,  any  money  he  shall  give  to  any  poor  person  of 
the  same  parish  who  is  not  registered  in  such  book  as  a  person  frttW  to 
receive  collection,  on  pain  of  5/.  by  distress,  by  warrant  of  two  justices, 
who  shall  have  examined  into  and  found  him  guilty  of  such  offence ;  which 
said  sum  shall  be  applied  to  the  use  of  the  poor  by  direction  of  the  justice*. 

By  59  Geo.  III.  c.  12,  s.  5,  it  is  enacted,  "  that  every  order  to  be  made, 
after  the  1st  day  of  Mayy  1819,  for  the  relief  of  any  poor  person,  by  the 
churchwardens  and  overseers  of  the  poor  of  any  parish  not  having  a  select 
vestry,  under  the  authority  of  this  act,  shall  be  made  by  two  or  more  jus- 
tices, who  shall,  in  making  every  such  order,  take  into  their  consideration 
the  character  and  conduct  of  the  person  applying  for  relief;  provided  that 


I 


I 


and  Not  Able  to  Work  («).]    Rex.  v.  The  Inhabitant,  of  Haifworthor  The  order  must 

«*,  1  Sir.  10 1  1  Bolt,  460.     There  was  an  order  to  pay  3i.  weekly  fSm^Sn^ 

i  person,  by  the  pariah  of  Highwortk,  so  long  as  he  shall  continue  mu  mil  u* 

(1  was  objected,  that  by  the  statute  it  ought  tu  appear  that  the  person  poor- 
is  poor  and  impotent. — Parker,  C-  J.    J  favour  these  orders  as  much 
t,  because  nobody  takes  care  to  draw  them  up  for  the  poor.     Bat  it 

k  authority  of  this  case,  in  Sex  v.  Stoke  Vrtey,  an  order  was  quashed 
me  fault.  So  in  Hex  v.  Tipper,  on  an  order  to  maintain  a  daughter- 
1  Bott,  400. 

,.JBk*Fe*rnley,\  T.  R.  316;   1  Leach,  425  ;    1  Bait,  471  ;  2  AW.    On  to  order  for 

0ft,  374.    This  was  a  demurrer  to  an  indictment  found  against  JJJJJJJffiJi  {Jj 

*,  who  was  overseer  of  the  poor  of  the  township  of  Ckeckheaton,  for  beginning  °*  t*w 

ing  an  order  of  two  justices,  for  the  payment  of  1j.  ftd.  a  week  to  «ek. 

Ftrth,  for  the  maintenance  of  herself  and  her  bastard  child.     One 

ti  was,  there  was  a  mistake  in  the  caption  of  the  sessions  where  the 

ent  was  found,  the  word  July  being  inserted  instead  of  October, 

be  Court  adjudged  to  be  fatal.    It  was  also  objected,  that  as  the 

was  ordered  to  be  paid  weekly,  the  defendant  could  not  be  guilty  of 

tbediencc  before  the  expiration  of  the  first  week.  But  the  Court  were 

on,  that  the  sun  which  was  ordered  to  be  paid  weekly  was  due  at 

mi*g  of  the  week. 

if  Nereaary  Relief '.'J     Rex  t.  Colhitch,  1  Barnard.  46.     An  order  of  s*«ioru  tin*  bo 
was  made  upon  the  overseen  of  this  pariah,  that  they  should  pay   power  tonta 
•st  koa  bill  for  curing  certain  poor  under  their  care.     The  Court  said,  hcSu-* 
a  wemau  have  no  power  to  make  such  orders,  and  so  quashed  it 
v.  Weoditertan,  2  Barnard.  307,  247 ;    1  Bolt,  464 ;   2  Nol.  P.  L. 
An  arder  was  made  by  Iwo  justices  upon  the  officers   of  the  parish    northrjiation. 
amterttn  for  paying  51.  upon  account  of  a  poor  inhabitant  of  that 
when  be  was  in  goal,  and  likewise  for  paying  a  surgeon's  bill  that 
i  upon  his  account;  which  order  was  confirmed  at  the  sessions.     It 
■ad  Bo  quash  these  orders.    And  upon  shewing  cause  it  was  urged, 
i  justices  have  only  power  to  order  parish  officers  to  relieve  a  poor 
tat  where  it  is  fit  he  ought  to  be  relieved.    But  in  the  present  case 
isa  officen  have  actually  given  the  parry  relief.     They  employed  a 
and  a  nurse  to  take  care  of  him.    The  surgeon  and  nurse  have  a 
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Fourthly,  Mode  and  not  having  previously  had  relief.     Per  Holroyd,  J.,  Rex  v.  Warren, 
of  relief,  fee.      Worcester  Lent  Ass.  1820.     See  Casual  Poor,  pott. 

A  stranger,  and,  a  fortiori,  a  deputy  overseer,  directing  a  surgeon  to 

attend  a  pauper,  is  liable,  in  respect  of  his  retainer,  to  pay  the  surgeon's 
bill.    But  a  deputy  overseer  is  not  liable  unless  he  has  expressly  retained 
the  surgeon.    Watting  v.  Walters,  1  Carr.  $•  P.  132. 
Overseen  em-  59  Geo.  III.  c.  12,  s.  29,  after  reciting,  that  it  is  expedient  to  discourage 

SSJ'SJesf  bT  ^uat  ^^nce  uP°n  *he  poor's  rates  which  frequently  induces  artisan, 
direction  of  jus-  labourers,  and  others,  to  squander  away  earnings  which  would,  with  smftatle 
ti<iu!fhtc''  t08£f e  care'  nave  affor^e<^  sufficient  means  for  the  support  of  their  families,  enact, 
loan  oniyT*7        "  t^at  whenever  it  shall  appear  to  the  justices,  or  to  the  general  or  select 

vestry,  or  to  such  guardians,  governors,  or  directors  as  aforesaid,  or  to  the  over- 
seers of  the  poor,  to  whom  application  shall  be  made  for  relief  for  any  poor 
Serson,  that  he  might,  but  for  his  extravagance,  neglect,  or  wilful  miscoa- 
uct,  have  been  able  to  maintain  himself,  or  to  support  his  family  (as  the 
case  may  be),  it  shall  be  lawful  for  the  overseers  of  the  poor  (by  the  direc- 
tion of  the  justices,  or  of  the  general  or  select  vestry,  or  of  such  guardians, 
governors  or  directors,  where  application  shall  have  been  made  to  them 
respectively)  to  advance  money  weekly,  or  otherwise,  as  may  be  requisite,  to 
the  person  so  applying,  by  way  of  loan  only,  and  to  take  his  receipt  for,  and 
engagement  to  repay  every  sum  to  be  so  advanced  (for  which  no  stamp  dirty 
shall  be  required) ;  and  it  shall  be  lawful  for  any  two  justices,  upon  the 
application  (within  one  year  after  any  such  loan  or  loans)  of  one  or  mote  of 
the  overseers  of  the  poor  for  the  time  being  of  the  parish,  to  Munition  the 
person  to  whom  any  money  shall  have  been  so  advanced ;  and  if  upon  ex- 
amination by  such  justices  into  his  circumstances,  it  shall  appear  to  them 
that  such  person  is  able,  by  weekly  instalments  or  otherwise,  to  repay  the 
whole  or  any  part  of  the  money  so  advanced  to  him,  and  for  which  he  shall 
have  given  any  such  receipt  and  engagement,  it  shall  be  lawful  for  sack 
justices  to  make  an  order  under  their  hands  and  seals  for  the  icpayment  of 
the  whole  or  of  any  part  of  such  money,  at  such  time  and  times,  and  m 
such  proportions  and  manner  as  they  shall  see  fit ;  and  upon  every  default 
of  payment,  by  their  warrant  to  commit  such  person  to  the  common  gaol  ox 
house  of  correction,  for  any  time  not  exceeding  three  calendar  months,  un- 
less the  sum  and  sums  which  shall  be  due  and  payable  by  virtue  of  such 
order  shall  be  sooner  paid." 
Pensions  for  ser-  &ect.  30  enacts,  "  that  when  any  person  entitled  to  or  in  receipt  of  any 
vice  in  the  navy,  pension,  superannuation,  or  other  allowance,  in  respect  of  his  service  in  the 


teauiraedin7     navv,  royal  marines,  army,  or  ordnance,  shall  apply  to  any  parish  for 

certeSncssesfor  for  himself,  or  for  his  wife  or  family,  it  shall  be  lawful  for  the  churchwardens 
the  indemnity  of  and  overseers  of  the  poor  to  require  the  pensioner  or  other  person  applying 
Pari*nes'  for  relief,  before  the  same  shall  be  granted,  to  assign  to  them  the  next  quar- 

terly or  other  payment  or  allowance  which  shall  become  payable  to  him, • 
the  intent  that  they  may  receive  the  same,  and  retain  for  die  use  of  the 
parish  so  much  thereof  as  shall  have  been  by  them  advanced  for  the  relief 
of  such  pensioner  or  other  person,  or  of  his  wife  or  family  residing  with  hia 
in  such  parish ;  and  it  shall  also  be  lawful  for  the  churchwardens  and  over- 
seers of  the  poor  of  any  parish,  at  the  request  of  any  person  who  shall  be 
entitled  to  or  in  the  receipt  of  any  such  pension,  superannuation,  or  other 
allowance,  to  advance  for  his  support,  or  the  support  of  his  family,  an? 
weekly  sum  not  exceeding  the  rate  of  bis  pension  or  allowance,  to  be  repaid 
by  and  out  of  the  next  quarterly  or  other  payment  of  such  pension  or  allow- 
ance, and  to  take  an  assignment  thereof  by  way  of  security  for  the  money 
so  to  be  advanced,  any  thing  in  any  act  or  acts  to  the  contrary  notwith- 
standing; and  every  assignment  to  be  made  of  any  such  pension,  super- 
annuation, or  allowance,  for  the  purposes  of  this  act,  shall  be  exempt  from 
stamp  duty,  and  shall  be  iu  the  form  or  to  the  effect  following;  that  is 
to  say, 

Form  of  assign-  I  [naming  the  pensioner,  or  other  applicant,  and  stating  such  particulars  as  shall 

wit.  be  requisite,]  do  hereby  assign  to  the  churchwardens  and  overseen  of  the  poor  of  the 

parish  of  the  next  payment  of  the  pension,  at  the  rate  ef  per  diem,  [of, 

as  the  case  may  be,]  granted  to  meat  and  payable  from  in  order  to 
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te  the  said  parish  of  the  repayment  of  the  sum  of  advanced  to  Fourthly,  Mode 

,  of  the  weekly  sum  of  ordered  or  agreed  to  be  advanced  to  me,  at  the  of  relief,  b\c. 

lay  be,]  by  such  churchwardens  and  overseers,  


\ed  by  the  above-named  before  1 

e,  one  of  his  Majesty's  justices  of  the  > 
meefor  this  day  of  J 


ryery  such  assignment,  attested  by  one  of  his  Majesty's  justices  of  the  Such  assignment, 
,  of  any  quarterly  or  other  payment  payable  by  the  commissioners  for  ««e«ted  by  jo* 
airs  of  the  royal  hospitals  at  Chelsea  or  Greenwich,  or  by  the  paymaster  SSedbj^SnSi. 
royal  marines,  or  the  treasurer  of  the  board  of  ordnance  respectively,  warden,  &c,  to 
Bade  as  aforesaid  to  the  churchwardens  and  overseers  of  the  poor  of  PJJg^?*er"ipeiia" 
uish,  shall  be  transmitted  by  such  churchwarden  or  overseer,  at  least 
lonth  before  such  payment  shall  become  due,  under  cover,  addressed 
;  paymaster-general  of  his  majesty's  forces,  with  the  words  *  Chelsea 
mer    written  thereon,  or  to  the  paymaster  of  pensions  at  Greenwich 
al,  with  the  words  *  Greenwich  pensioner '  written  thereon,  or  to  the 
ister  of  the  royal  marines,  with  the  words  *  royal  marines  pensioner' 
n  thereon,  or  to  the  secretary  to  the  board  of  ordnance,  with  the  words 
ince  pensioner'  written  thereon;  who  shall  thereupon  respectively  The  pension  s*- 
the  said  payment  to  be  made  to  the  churchwardens  or  overseers  of  tigged  ■<>  be  peid 
dot  of  the  parish  for  whose  security  the  assignment  shall  have  been  Jn£b2£hwanl' 
,  in  the  same  manner  as  the  said  payment  would  have  been  made  to 
esson  assigning  the  same  if  no  such  assignment  had  been  made ;  and 
ehurchwardens  and  overseers,  or  any  one  or  more  of  them,  are  and  is 
j  authorised  to  receive  the  same,  and  to  retain  thereout  for  the  use  of 
btbIi  so  much  as  shall  have  been  advanced  and  paid  on  security  thereof, 
HtkwHh  to  pay  the  residue  (if  any  there  shall  be)  to  the  pensioner  or 
I  by  whom  such  assignment  shall  have  been  made ;  and  if  any  ques- 
bau  arise  between  the  pensioner  or  person  making  any  such  assignment, 
le  churchwardens  and  overseers  of  the  poor  of  any  parish,  touching  the 
at  which  shall  be  due  and  payable  to  them  by  virtue  of  any  such  Assignments  o/ 
iment,  the  same  shall  be  determined  in  a  summary  way  by  one  of  his  per*0,JJ*2  w  th* 
ty's  justices  of  the  peace,  and  his  order  and  determination  therein  shall  d«stt  of%epen^ 
al  and  conclusive  :  provided  that  no  such  assignment  shall  entitle  the  sioner  before  the 
liwardens  and  overseers,  to  whom  the  same  shall  be  made,  to  receive   da^  of  wment- 
jnsion  or  allowance  purporting  to  be  thereby  assigned,  if  the  party 
ing  the  same  shall  die  before  the  time  when  such  pension  or  other 
ince  would  have  Income  payable  to  him  if  no  such  assignment  thereof 
een  made." 

X.  31  enacts,  "  that  when  any  pensioner,  or  other  person  entitled  to  or  justice*  may 
eipt  of  any  such  pension  or  other  allowance  as  aforesaid,  shall  leave   order  payment  to 
i£e  or  family  chargeable,  or  suffer  them  to  become  chargeable  to  any   ^nsion"  &  thCf 
b,  it  shall  be  lawful  for  two  or  more  justices,  upon  complaint  thereof  persons  leaving 
?m  made  by  any  one  or  more  of  the  churchwardens  and  overseers  of  thcir  families 
oor  of  such  parish,  and  verified  on  oath,  by  order  (a)  under  their  hands   ^"S**016* 

rdcrby  Justices  for  Overseers,  &c.t  in  the  said  county  of  thut    Justices*  order  to 

eceive  Pensions  of  Persons  leaving  A.  B.,  late  of  hath  deserted  his   overseen,  to  re- 

r  Families  chargeable.  wife  and  family,  whereby  they  have  be-    cewe PenMOH* 

.    .  come  chargeable  to  the  said  parish  of 
J    4  Commissioners  for        And  whereas  it  duly  appears  un\0  1W> 

the  Affairs  of  the  Royal  that  the  said  A   B#  is  entitled  t0  receive 

Hospital    of     Chelsea   or  0f  and  from  a  certain  annual  al- 

Oreenwtch,    [or,    the  Se-  lowance  or  pension,  amounting  to 

cretary  of  the   Board  of  and  that  no  assignment  of  the  said  pension 

Ordnance,  as  the  case  may  hathbeenmadeby  the  said  A.B.  tothesaid 

"*•  churchwardens  and  overseers  for  the  sup- 

ereas,  complaint  on  oath  hath  been  port  and  maintenance  of  the  wife  and 

leforeus        and        two  of  his  Ma-  family  of  him,  the  said  A.  B.     how  we, 

justices  of  the  peace,  acting  in  and  the  said  and  the  justices  afore- 

county  of'        by  the  churchwardens  said,  do  hereby,  in  pursuance  of  the  statute 

itrseers  of  the  poor  of  the  parish  of  in  that  case  made  and  provided,  order  and 


y  of 
it. 
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Paymaster-feoe- 
ral,  fcc,  to  make 

Eiyment  aeconi- 
fiy. 


How  churchwar- 
den* to  apply  the 


Justices  empow- 
ered to  order  pay- 
ment of  wages  of 
seamen,  whose 
family,  during:  his 
absence,  has  be- 
come chargeable, 
for  the  indemnity 
of  parishes. 
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and  seals,  to  direct  that  the  next  payment  which  shall  become  due  of  sub 
pension  or  other  allowance,  shall  be  made  to  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  to  which  such  wife  or  family  shall  have  become 
chargeable ;  and  any  one  or  more  of  such  churchwardens  and  overseen  of 
the  poor  shall  transmit  such  order  to  the  aforesaid  commissioners  for  the 
affairs  of  the  royal  hospitals  at  Chelsea  or  Greenwich,  or  the  secretary  of  the 
board  of  ordnance  respectively,  in  like  manner  as  any  assignment  is  herem- 
l>cfore  directed  to  be  transmitted  to  the  paymaster-general  of  his  Majestr*! 
forces,  and  the  paymaster  of  pensions  at  Greenwich,  the  paymaster  of  the 
royal  marines,  and  the  secretary  of  the  board  of  ordnance,  as  the  case  mar 
be ;  which  said  paymaster-general,  or  paymaster  of  pensions  at  Greemnek, 
or  the  treasurer  of  the  board  of  ordnance,  shall  thereupon,  and  upon  suffi- 
cient proof  being  given  that  the  person  whose  pension  or  other  allowance 
shall  be  directed  to  be  paid  shall  have  been  living  when  the  same  shall 
become  payable,  and  would  have  been  entitled  to  receive  the  same  if  no 
such  order  had  been  made,  cause  the  said  payment  to  be  made  to  the 
churchwardens  and  overseers  of  the  poor  of  the  parish  for  whose  security 
such  order  shall  have  been  made :  and  the  churchwardens  and  overseen 
of  the  poor  receiving  any  such  pension  or  other  allowance  by  virtue  of  any 
such  order,  shall  retain  and  apply  the  same,  or  so  much  thereof  as  shall  have 
been  actually  expended  for  the  purposes  aforesaid,  for  the  use  and  tadenmfty 
of  the  parish,  and  shall  pay  the  overplus  (if  any  there  shall  be)  to  the  pen- 
sioner or  person  entitled  thereto ;  and  upon  the  receipt  of  any  such  order  as 
aforesaid,  by  which  the  pension,  or  other  allowance  to  be  mentioned  therehi 
shall  be  directed  to  be  paid  to  such  churchwardens  and  overseen  as  afore- 
said, the  payment  thereof  shall  be  suspended,  until  sufficient  proof  shall 
have  been  given  to  entitle  the  churchwardens  and  overseers  of  the  poor  of 
the  parish,  in  such  order  named,  to  receive  the  money  thereby  directed  to 
be  paid  to  them." 

Sect  32.  And  whereas  in  many  instances  the  wives  and  families  of  sea- 
men employed  in  the  merchants'  service  become  chargeable  to  parishes,  while 
their  husbands  and  fathers  are  absent  on  such  service,  and  it  is  expedient 
to  provide  for  the  indemnity  of  such  parishes  by  and  out  of  the  wages  of  such 
seamen ;  be  it  therefore  further  enacted,  that  where  the  wife  or  family  of 
any  seaman  employed  in  any  voyage  or  trip  (not  being  his  Majesty's  semce) 
shall,  during  his  absence  on  such  employment,  become  chargeable  to  any 
parish,  it  shall  be  lawful  for  two  justices,  upon  complaint  thereof  to  then 
made  by  any  one  or  more  of  the  churchwardens  and  overseers  of  the  poor  of 
such  parish,  and  verified  on  oath,  by  order  (a)  under  their  hands  and  scab, 
to  direct  the  acting  owner  or  owners,  ship's  husband,  or  agent  of  the  ship  or 
vessel  in  which  such  seaman  shall  be  employed,  to  pay,  out  of  the  waga 


to  receive  sea- 
man's wage*,  $c 


Order  of  justices     direct  that  the  next  payment  of  the  said 
to  ooereere,  &o.,     pension  or  allowance  due  to  the  said  A.  B. 

shall  be  paid  by  you,  the  said  commis- 
sioners, 6)c.  [as  the  case  may  be] ,  to  the 
churchwardens  and  overseers  of  the  poor  of 
the  said  parish  of  or  to  one  of  them, 

to  be  by  them  retained  and  applied  in  part 
or  in  total  discharge  of  such  sum  or  sums 
of  money  as  they  may  have  expended  in 
the  support  and  maintenance  of  the  wife 
and  family  of  the  said  A.  B.,  rendering 
the  overplus  [if  any]  unto  the  said  A.  B.( 
or  to  such  person  as  he  shall  duly  autho- 
rise to  receive  the  same. 

Given  under  our  hands  and  seals  this 
day  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and 

J.S.     (L.S.) 
T.P.    (L.S.) 


to  wit. 


(a)  Order  by  Justices  for  Overseen,  &e^ 
to  receive  Seaman's  Wages  for  tat 
Indemnity  of  Parishes. 

Co«n.y  of  f^O^bijW.-- 

ship  or  vessel,  [or,  as  tkt 
ease  may  be.] 

Whereas,  complaint  on  oath  hath  kern 
made  befinre  us,  two  of  his  Majesty's  jus- 
tices of  the  peace  acting  in  and  for  the 
county  of  by  the  churchwardens 

and  overseers  of  the  poor  of  the  parish  «f 

in  the  countu  of  aforesaid, 

that  A.,  the  wife  of  T.  W.,  and  their 

children,  viz.  (naming  the  child- 
ren), have  become  chargeable  to  the  said 
parish  of  And  whereas  it  hoik  ham 

made  appear  to  us,  that  the  said  T.  W.  fa 
now  employed  in  the  actual  service  of 
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ich  shall  become  dm-  to  such  seamen,  unto  the  churchwardens  ami  over*    Fourthly,  Made 
n  of  the  pool  of  the  paroli  <u  wLii.li  his  w  Lit  ur  family  shall  have  become       of  relief ,  Sir. 

jgoable,  5.1  much  as  shall  have  been  l.y  such  parish  necessarily  expended    

their  maintenance  or  relief,  the  amount,  in   case  of  any  dispute,  lu  he 

stained  by  two  justices,  whose  determination  thereou  slmll  be  anal ;  and   Ana  the  nwnrr, 

a  the  production  of  any  such  order,  the  owner,  ship's  hushand,  or  agent,   "•''■■' ■1"'«"-i 

thorn  the  wages  of  the  seaman  therein  to  lie  mimed  shall  he  nnyabte,   SS!SK!^iirL 

II  poy  to  such  one  or  more  of  the  chnrehw aniens  find  overseers  of  tlic  *c.  *cconiii,gi», 

r  of  the  parish  for  whose  indemnity  such  order  shall  have  heen  made,  as 

3   demand   the  same,  the  sum  and  sums  to  lie  therein  specified  and 

cted  U>  be  paid,  or  so  much  thereof  as  (he  wages  then  due  shall  amount 

j;   and  the  payment  to  and  receipt  of  any  such  eh urcli warden  or  overseer 

1  be  a  good  discharge  for  so  much  of  such  wages  as  shall  lie  paid  to 

a  or  him  by  virtue  of  any  such  order;  and  if  any  such  owner,  ship's   a»<i upon nniMi, 

bond,  or  agent,  shall  refuse  or  neglect  to  pay  to  the  churchwarden  or   }lrthSdKSM«"r 

seer  producing  any  such  order,  the  money  tl» Wtbf  directed  to  be  paid,  owdd,^!  ula 

o  much  thereof  as  shall  he  actually  due  fur  the  wages  of  the  seaman  to   evolve 

herein  named,  the  same  may  he  levied  and  recovered,  and  the  payment   ' 

■eof  enforced,  against  the  owner  or. lwneis,  ship's  hiishaud,  or  agent,  by 

mi  the  same  shall  be  payable,  in  such  and  tiie  like  manner  as  poor's  rales 

Drear  may  be  levied  and  recovered,  and  the  payment  thereof  enforced, 

iit**t  the  parties  ami  persons  chargeable  mid  charged  therewith  :  provided 

rays,  that  nothing  herein  comaim-d  shall  autliorisc  «r  compel  the  payment 

any  mm  or  sums  of  money  by  such  acting  owner  or  owners,  ship's  hus- 

jd,  or  agent,  until   the  my  age  in  which   the  vessel  shall  he  so  engaged 

iS  be  completed,  nor  beyond  the  sum  that  shall  lie  then  actually  due  to 

■h  seamen,  by  such  acting  owner  or  owners,  ship's  husband  or  agent,  a* 

rut  nthe rw tse." 
1 1  Geo.  IV.  c.  10,  intituled  an  act  fur  the  relief  of  parishes  from  the 
leoces  of  maintaining  the  wives  and  families  of  men  convicted  under  the 
■  for  the  prevention  of  smuggling,  and  sentenced  to  serve  his  Majeity 
his   naval  service.     Reciting   that   "Whereas  many   seamen   are 


ring-  itj  his  Majesty's  naval  service,  under  and  by  virtue  of  certain  a' 
Etoforc  made  and  passed  for  die  prevention  of  smuggling :  and  when 
s  expedient  to  mate  provision*  respecting  the  payment  and  distrihu 


_  s  of  such  seamen,  and  of  such  others  as  may  he  hereafter  entered 
Wbtv  in  the  aaid  naval  service,  under  or  by  virtue  of  any  act  made  or  to 
made  for  the  prevention  of  smuggling,  and  also  respecting  the  relief  of 

jahes  to  which  the  wives  or  families  of  any  such  seamen  are  or  may  J^J£5J  Suv?*1 

nine  chargeable   whilst  they   continue  in  the  service ;  be  it  therefore  Bavr  ander  tb* 

icted,  that  no  person  who  shall  be  hereafter  adjudged  or  entered  to  serve  imontlDcUw* 

his  Majesty's  naval  service  under  or  by  virtue  of  any  act  made  or  to  be  JlJ^ttanhSf 

ide  for  the  prevention  of  smuggling,  shall  be  entitled  to  receive  more  than  tie  nttof. 
If  the  pay  of  his  rating  in  the  snip's  books." 

Sect.  2.  "That  the  wages  of  every  seaman  now  serving,  or  who  shall  Sj^jjf^f0^ 
reafier  be  adjudged  or  entered  to  serve  in  his  Majesty's  naval  service,  m«i oiirvbv  un- 
der or  by  virtue  of  any  such  act  made  or  to  be  made  for  the  prevention  of  dRttwamistlni 

laard  tht  en  a  voyage  la  the  laid  A.  3.  in  ditchargt  ef  the  laid 

I  that  lint!  An  dtpariurt  the  oterieeri  money  le   expended   in   Ike  nutnlrnanH 

he  laid  paruh  of  hate  m«w-  and  lupjmrt  of  tht  laid  A.  W,  and  laflV 

I  laid  out  and  expended  in  the  mainir-  laid  family:    And    tht  receipt  of  mch 

MBS  and  Mtmpert  of  tht  wife  and  family  churchwarden  or  evtnter  ihalt  be  to  you 

■he  laid  A.  3.  tht  tern  ef  Wt  a  good  and  rufficient  discharge  for  the 

therefore,  ordtr  and  direct  you,  tht  said  turn  of  hereby  directed  to  be 

I  owner,  tie.  [as  the  case  may  be]  paid,  Jer  the  purpati  aforetaid.     Giotn 

■Jrwith,  an  receipt  hereof,  to  pay  unto  under  our  handi  and  Hall  thil  day 

etmrclaearden?  and  overieen  of  the  of  in  tht  year  of  our  Lord  one  then- 

r  of  the  yariih  ef  aforesaid,  or  land  tight  hundred  and 

uk  one  ef  them  at  alali  demand  the  J.  P.     (L.  S.) 

»,  the  Mid  turn  of  out  of  the  S.  P.     ( L.  S.) 

roe  nddeh  on  or  Aatt  bteamt  dot  to 

vol.  IV.  N 
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of  relief,  &c. 


Such  seamen  to 
be  deemed  to  be 
in  full  pay  within 
the  meaning:  of 
the  act  22  Geo.  2, 
c.  33. 


Seamen  so  serv- 
ing to  be  Kent 
home  when  en- 
titled to  their  dis - 
charge. 


Regulations  as  to 
the  discharge  of 
Hucu  seamen. 


Setting:  np  trades 
for  benefit  of  the 
poor. 


^00t — (III.  Relief  and  Ordering  of  the  Poor.) 

smuggling,  whose  wife  or  family  is  or  shall  become  chargeable  to  any  parish 
or  place,  shall  from  and  after  the  passing  of  this  act  be  distributed  as 
follows ;  (that  is  to  say,)  a  proportion,  not  exceeding  one  half,  of  the  wage* 
at  which  such  seaman  is  rated  in  the  ship's  books  shall  be  made  available 
for  the  support  of  his  wife  and  family ;  and  in  order  to  effectuate  the  said 
purpose,  it  shall  be  lawful  for  any  one  or  more  of  the  churchwardens  and 
overseers  of  the  poor  of  such  parish  or  place  where  the  wife  or  family  of  suca 
seaman  shall  be  or  become  chargeable,  to  make  complaint  thereof  on  oath 
to  any  two  justices  of  the  peace  acting  for  the  county  in  which  such  pariah 
or  place  shall  be  situate,  and  upon  thq  transmission  by  the  said  justices  of  a 
certificate  thereof  to  the  commissioners  of  his  Majesty's  navy,  specifying 
therein  the  proportion  (not  exceeding  one  half)  of  the  wages  they  shall  deem 
necessary  to  be  paid  for  the  relief  of  the  parish,  according  to  the  circua- 
stances  having  regard  to  the  number  of  the  family ;  and  the  said  com- 
missioners shall  thereupon  take  the  requisite  measures  for  causing  payment 
thereof  to  such  person  as  shall  for  that  purpose  be  named  in  the  justice's 
certificate,  in  the  same  manner  and  under  similar  regulations  as  aUotmemti 
of  seamen's  wages  are  now  or  shall  be  payable,  and  that  the  monies  so  paid 
shall  be  applied  towards  the  relief  and  indemnity  of  the  parish ;  and  all 

Siyments  to  be  made  by  the  treasurer  of  the  navy,  under  the  authority  of 
is  act,  shall  be  deemed  good  and  valid  payments,  and  shall  be  allowed  af 
such  in  his  accounts." 

Sect.  3.  "  That  notwithstanding  such  provisions  for  the  limitation  amd 
distribution  of  wages  as  aforesaid,  every  seaman  whatsoever,  now  serving  m 
who  shall  hereafter  be  adjudged  or  entered  to  serve  in  the  amid  naval 
service,  under  and  by  virtue  of  any  act  made  or  to  be  made  for  tat 
prevention  of  smuggling,  shall  be  deemed  and  taken  to  be  in  actaal 
service  and  full  pay  within  the  meaning  of  an  act  made  and  passed  in  tat 
twenty-second  year  of  the  reign  of  his  late  Majesty  King  George  IL, 
for  amending,  explaining,  and  reducing  into  one  act  the  laws  relating  to 
the  government  of  his  Majesty's  ships,  vessels,  and  forces  by  sea,  until  sack 
seamau  shall  be  paid  off,  or  receive  a  ticket  of  discharge  from  the  said 
service." 

Sect.  4.  "  And  whereas  it  frequently  happens  that  the  ships  to  which  sack 
seamen  as  aforesaid  belong,  are  absent  from  the  kingdom  at  the  time  at 
which  by  law  such  seamen  are  permitted  to  receive  their  discharge  fm 
his  Majesty's  naval  service;  be  it  enacted,  that  the  lord  high  admiral, «r 
the  commissioners  for  executing  the  office  of  lord  high  admiral,  dial 
cause  orders  and  instructions  to  be  given  to  all  admirals  and  other  offieav 
in  command  of  his  majesty's  ships,  that  about  the  time  at  which  atf 
seaman  now  serving,  or  who  6hall  hereafter  be  entered  to  serve  m  ss 
Majesty's  naval  service,  under  or  by  virtue  of  any  act  made  or  to  be 
for  the  prevention  of  smuggling,  shall  by  such  act  be  permitted  to 
his  discharge,  the  said  seaman  shall  be  sent  home  by  the  earliest 
opportunity." 

Sect.  5.  "  That  if  the  time  at  which  such  seaman  is  permitted  by  law  to 
receive  his  discharge  as  aforesaid  shall  expire  before  the  arrival  of  the  skto 
in  which  he  is  sent  home,  or  to  which  he  belongs  in  any  port  of  the  Unitel 
Kingdom,  he  shall  be  entitled  to  receive  his  discharge  within  ten  days  ate 
her  arrival  in  such  port ;  and  if  the  said  time  shall  expire  whilst  such  sfcae 
is  within  any  such  port,  he  shall  be  entitled  to  receive  his  discharge  forth- 
with :  provided  always,  that  nothing  herein  contained  shall  be  construed  to 
exempt  any  such  person  from  the  performance  of  the  duties  of  such 
until  ne  be  actually  discharged." 

By  3  Car.  I.  c.  4,  s.  22,  the  churchwardens  and  overseers  may,  by  the 
sent  of  two  justices  within  their  respective  limits,  wherein  shall  be  more  jav 
tices  than  one;  and  where  no  more  6hall  be  than  one,  with  the  assent  of  that 
one  justice,  set  up  and  use  any  trade,  mystery,  or  occupation,  only  for  the 
setting  on  work  and  better  relief  of  the  poor. 

By  43  Eliz.  c.  2,  s.  5,  the  churchwardens  and  overseers  or  the  greater  put 
of  them,  by  the  leave  of  the  lord  of  the  manor,  whereof  any  waste  or  coat- 
mon  within  the  parish  is  parcel,  and  on  agreement  with  him  made  in  writ- 


Fourthly — Mode  of  Relieving  and  Ordering,  fa. 

nder  h»  hand  and  seal ;  or  otherwise,  according  to  any  order  to  be  set 
by  the  justices  in  sessions,  by  like  leave  and  agreement  of  the  lord  in 
r  under  his  hand  and  seal,  may  build  in  fit  and  convenient  places  of 
ion  in  such  waste  or  commou,  at  the  charge  of  the  parish,  or  otherwise 
hundred  or  county  as  aforesaid,  to  be  rated  and  gathered  in  manner 
expressed,  convenient  houses  of  dwelling  for  the  said  impotent  poor. 
'Geo.  I.  c  7,  s.  4,  "  it  shall  be  lawful  for  the  churchwardens  and  over- 
i  any  parish,  town,  township,  or  place,  with  the  consent  of  the  major 
'  the  parishioners  or  inhabitants,  in  vestry  or  other  parish  or  public 
g  for  that  purpose  assembled,  m  of  so  many  of  them  as  shall  be  so 
led,  upon  usual  notice  thereof  first  given,  to  purchase  or  hire  any 
w  houses,  in  the  same  parish,  township,  or  place,  and  to  contract  with 
non  or  persons  for  the  lodging,  keeping,  maintaining,  and  employing 
all  such  poor  in  their  respective  parishes,  townships,  or  places,  as  shall 
to  receive  relief  or  collection  from  the  same  parish,  and  there  to  keep, 
in,  and  employ  all  such  poor  persons,  and  take  the  benefit  of  the 
abour,  and  service  of  any  such  poor  persons,  who  shall  be  kept  or 
ined  in  any  such  house  or  houses,  for  the  better  maintenance  and 
if  such  poor  persons  who  shall  be  there  kept  or  maintained.    And  if 
or  person  of  any  parish,  8cc,  where  such  house  shall  be,  shall  refuse 
tdged,  kept,  or  maintained  in  such  house  or  houses,  he  shall  be  put 
the  parish-book,  and  shall  not  be  entitled  to  ask  or  receive  relief  from 
nchwaxdens  and  overseers." 

k  t.  King,  2  Younge  9f  J.  525.  The  consent  of  a  select  vestry  for  the 
td  management  of  the  poor,  constituted  and  established  according  to 
visions  of  the  59  Geo.  III.  c.  12,  is  sufficient  to  render  valid  a  con- 
ader  9  Geo.  I.  c.  7,  s.  4,  for  the  lodging,  keeping,  and  maintaining 
or  of  a  parish.    (See  of  Select  Vestries,  post.) 

x>.  I.  c.  7,  s.  4.  "  And  where  any  parish,  town,  or  township  shall  be  too 
o  purchase  or  hire  such  house  or  houses,  it  shall  be  lawful  for  two  or 
ten  parishes,  towns,  or  townships,  or  places,  with  the  consent  of  the 
jart  of  the  parishioners  or  inhabitants  of  their  respective  parishes,  &c, 
j  or  other  parish  or  public  meeting  for  that  purpose  assembled,  or  of 
y  of  them  as  shall  be  so  assembled,  upon  usual  notice  thereof  first 
ind  with  the  approbation  of  any  justice  of  peace  dwelling  in  or  near 
:h  parish,  &c,  signified  under  his  hand  and  seal,  to  unite  in  purchas- 
ing, or  taking  such  house,  for  the  lodging,  keeping,  and  maintaining 
poor  of  the  several  parishes,  townships,  or  places  so  uniting,  and  there 
i,  maintain,  and  employ  the  poor  of  the  respective  parishes  so  uniting, 
take  and  have  the  benefit  of  the  work,  labour,  or  service  of  any  poor 
ept  and  maintained,  for  the  better  maintenance  and  relief  of  the  poor 
icpt,  maintained,  and  employed ;  and  if  any  poor  in  the  respective 
»,  &cc,  so  uniting,  shall  refuse  to  be  lodged,  kept,  and  maintained  in 
use  hired  or  taken  for  such  uniting  parishes,  townships,  or  places,  he 
•e  put  out  of  the  collection-book,  and  not  be  entitled  to  ask  relief." 
-  4.  u  And  it  shall  be  lawful  for  the  churchwardens  and  overseers  of  any 
Arc.,  with  the  consent  of  the  major  part  of  the  parishioners  or  inha- 
of  the  said  parish,  &c,  where  such  house  or  houses  shall  be  pur- 
or  hired  for  the  purposes  aforesaid,  in  vestry  or  other  parish  or  public 
IT.  for  that  purpose  assembled,  or  of  so  many  of  them  as  shall  be  so 
led,  upon  usual  notice  thereof  first  given,  to  contract  with  the  church- 
s  and  overseers  of  any  other  parish,  <Scc,  for  the  lodging,  maintaining, 
loving  of  any  poor  person  or  persons  of  such  other  parish,  township, 
?,  as  to  them  shall  seem  meet ;  and  if  any  poor  person  of  such  other 
<kc,  shall  refuse  to  be  lodged,  maintained,  and  employed  in  such 
>r  houses,  he  shall  be  put  out  of  the  collection-book,  and  not  be  enti- 
have  relief:  provided  that  no  poor  person,  his  apprentice  or  child, 
squire  a  settlement  in  the  parish,  town,  or  place,  to  which  he  shall  be 
d  by  virtue  of  this  act ;  but  his  and  their  settlement  shall  be  and 
in  such  parish,  town,  or  place,  as  it  was  before  such  removal." 
above-mentioned  stat.  9  Geo.  I.  c.  7,  hath  been  very  beneficial  in 
e ;  but  the  matter  seems  at  leugth  to  have  been  carried  too  far :  the 
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overseers  in  many  places  having  found  out  a  method  of  contracting  with 
some  obnoxious  person,  of  savage  disposition,  for  the  maintenance  of  the 

Cr  ;  not  with  any  intention  of  the  poor  being  better  provided  for,  but  to 
ig  over  them  in  terrorem,  if  they  will  not  be  satisfied  with  the  pittance 
which  the  overseers  think  fit  to  allow  them.  And  one  such  task-master 
oftentimes  undertakes  for  the  poor  of  several  parishes  or  townships.  But  the 
justices  have  power,  by  withholding  their  assent,  to  prevent  any  bad  use 
being  made  of  this  kind  of  traffic ;  and  such  power  cannot  be  exercised  witi 
too  much  vigilance. 

By  45  Geo.  1 1 1 .  c.  54,  it  is  enacted,  Hthat  no  contract  to  be  entered  into  and 
made  by  the  churchwardens  and  overseers  of  the  poor  of  any  parish  with  any 
person  for  the  lodging,  keeping,  maintaining,  or  employing  of  the  poor  of 
such  parish  or  parishes  where  two  or  more  are  united,  and  for  taking  the 
benefit  of  their  work,  labour,  and  service,  for  their  better  maintenance  aa4 
relief,  by  virtue  of  9  Geo.  I.  c.  7,  or  of  any  other  law,  shall  be  valid,  unle* 
the  persons  contracted  with  shall,  and  during  the  continuance  of  the  eon- 
tract,  be  resident  within  the  parish  contracting,  or  the  particular  parafc 
within  which  such  poor  shall  be  lodged  or  maintained ;  or  who,  in  the  cue 
where  parishes  arc  united,  shall  be  so  resident  in  one  of  such  parishes,  or  ii 
the  parish  in  which  such  poor  shall  be  lodged  and  maintained,  and  unles 
one  or  more  responsible  householders  resident  in  such  particular  parish,  o? 
in  one  of  the  parishes,  and  to  be  approved  of  by  the  churchwardens  or  ovef 
seers  of  the  poor  of  such  parish  or  united  parishes,  as  the  case  may  be,  skat, 
at  or  before  the  time  of  signing  such  contract,  by  their  joint  and  seven! 
bond,  with  a  penalty  in  not  less  than  the  amount  of  one  half  of  the  auui 
ment  to  the  poor's  rates  of  such  parish  or  united  parishes,  for  the  year  not 
but  one  preceding  the  year  in  which  such  contract  shall  be  entered  into,  gnt 
security  to  the  said  churchwardens  and  overseers,  as  the  case  may  be,  for  lit 
true  and  faithful  observance  of  such  contract  on  the  part  and  behalf  of  At 
person  so  to  be  contracted  with  as  aforesaid :  nor  unless  such  contract  shall 
be  approved  of  and  signed  by  two  justices  acting  for  such  county,  &c.,  nhflt 
such  parish  or  united  parishes,  or  one  of  them,  shall  be." 

Sect.  2.  "  That  all  such  contracts  as  aforesaid,  which  shall  be  entered  into 
otherwise  than  according  to  the  regulations  and  restrictions  herembefsf 
contained,  shall  be  absolutely  null  and  void  to  all  intents  and  purposes;  ami 
every  such  contract  which  shall  be  entered  into  conformably  to  thedtacno* 
of  this  act,  by  any  churchwardens  and  overseers  of  the  poor  of  any  psrsft, 
with  any  person  or  persons  who  shall  remove  from  and  cease  to  reside  ■ 
the  particular  parish,  or  in  one  of  the  united  parishes  wherein  such  poor 
shall  be  lodged  and  maintained,  before  the  expiration  of  the  whole  term* 
time  for  which  such  contract  shall  be  intended  to  have  continuance,  skafl 
also  from  the  time  of  such  removal  cease  and  determine :  provided  almaja, 
that  the  removal  of  such  person  or  persons  as  aforesaid,  shall  not  vacate  U* 
security  entered  into  by  any  householder  or  householders  as  aforesaid,  far 
the  true  observance  and  performance  of  the  contract  of  such  person  or  ftt 
sons  so  having  contracted  and  removing,  but  that  the  same  shall  conuite 
in  full  force  for  the  indemnification  of  the  churchwardens  and  overseen  of 
such  parish  or  united  parishes  against  any  loss  or  exnence  incurred  in  conse- 
quence of  such  non-performance  of  such  contract  ana  of  such  removal :  pro- 
vided always,  that  nothing  in  this  act  contained  shall  extend  or  be  construed 
to  extend  to  any  parish,  township,  or  place  where  the  poor  are  maintained 
under  any  special  act  of  parliament :  provided  also,  that  nothing  in  this  act 
contained  shall  extend  or  be  construed  to  extend  to  make  void  any  contract 
that  shall  have  been  entered  into  before  the  passing  of  this  act,  with  say 
person  or  persons  for  the  lodging,  keeping,  maintaining,  or  employing  of 
the  poor  of  any  parish,  by  virtue  of  or  in  pursuance  of  the  said  act  of  the 
9  Geo.  I.  aforesaid ;  any  thing  herein  contained  to  the  contrary  notwisV 
standing." 

50  Geo.  III.  c.  50,  s.  2.  "  Persons  contracting  for  the  maintenance  of 
the  poor  of  any  parish  or  place  shall,  with  respect  to  all  such  things  as  they 
shall  contract  to  perform  and  provide  for  the  poor,  be  subject  to  the  juifcv 
diction  and  orders  of  justices  of  the  peace  in  like  manner  in  all 
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meneuB  of  the  poor  are  subject  thereto ;  and  that  every  order  of  any  ntoh   Fourthly,  JV«cf« 
sstke  to  or  anon  any  penon  so  contracting,  may  be  enforced  and  carried     *f  relief,  fa 

ato  execution  by  such  means  as  the  same  might  have  been  enforced  and  ;T"~ 

arried  into  execution  against  any  overseer  of  the  poor;  and  that  every  per-  Sfttop 
~  so  contracting  for  the  maintenance  of  the  poor,  who  shall  refuse  or 
set  to  obey  any  such  order,  shall  be  punishable  by  the  like  forfeitures 
penalties,  to  be  levied  in  the  same  manner  as  in  cases  of  disobedience  or 
select  of  the  orders  of  justices  by  overseers  of  the  poor." 

By  55  Geo.  III.  c  197,  s.  7,  it  is  further  enacted  on  this  subject,  "  that  2fotfc»or< 
■am  and  after  the  passing  of  this  Act,  when  and  so  often  as  any  con-  Sy^telBlr 
actor  cosrtnets  shsJi  be  made  or  entered  mto  for  the  providing,  runusbing,  toVi^fm0"*" 
r  supplying  any  articles,  materials,  or  things  for  the  use  of  the  poor  in  the 
ortnooae  or  workhouses  of  or  belonging  to  any  parish  or  parishes,  township 
r  townships,  hamlet  or  hamlets,  place  or  places,  or  for  the  erecting  of  any 
sjttmsj,  or  buildings,  the  expence  whereof  is  to  be  defrayed  out  of  any  rate 
r  sates,  or  other  monies  applicable  to  the  relief  of  the  poor,  the  churenwar- 
aas  and  overseers  of  the  poor,  or  other  person  ot  persons  having  the  manage- 
sat,  control,  or  direction  of  the  poor  in  such  parish  or  parishes,  township 
r  townships,  hamlet  or  hamlets,  place  or  places,  shall  cause  notice  of  thetf 
SSBStson  to  enter  into  such  contract  or  contracts,  and  of  the  time  and  piece, 
haw,  and  where  they  shall  assemble  and  meet  for  such  purpose,  and  of  the 
sssrJty  which  will  be  required  for  the  performance  of  such  contract  or  con- 
acts»  to  be  affixed  in  a  conspicuous  manner  on  the  outer  door  of  the  church 
r  sespective  churches  to  which  such  parish  or  parishes,  township  or  town- 
Hfs,  namlei  or  hamlets,  place  or  places,  shall  belong,  or  to  be  inserted  in 
m  me  more  of  the  public  newspapers  most  generally  circulated  in  the 
sjjfcood,  seven  days  at  the  least  previous  to  such  meeting,  in  order 
to  the  intent  that  any  person  or  persons  willing  to  undertake  the  suppry- 
aj  sr  furnishing  the  same,  may  make  proposals  for  that  purpose  to  such 
BBwahwardcns  and  overseers,  or  other  person  or  persons  as  aforesaid,  at  the 
sj*  and  place  mentioned  in  such  notice." 


71*  Ckwrcnwrnrdens  and  Overseers.']  In  Bex  v.  Beaton,  3  T.  B.  509;  1   A  eoavset  made 
1*0,473;  2  Nal.  P.  L.  376.    On  a  rule  to  shew  cause  why  a  mandamus  ^StSSA- 
lould  not  issue  against  one  of  the  overseers  of  the  poor  of  the  parish  of  ens  and  over- 
hmftan  in  Hales,  for  refusing  to  pay  his  proportion  of  parish  money  in  his  ■««»  will  bind  the 
anas  to  the  person  who  had  contracted  to  maintain  the  poor  :  the  question 
ras,  Whether  it  was  necessary  that  all  the  churchwardens  and  overseers 
tauld  concur  in  making  the  contract,  or  the  majimty  of  them  would  bind 
■e  rest?    It  appeared  that  the  churchwardens  and  overseers,  with  the  con- 
sot  of  the  major  part  of  the  parishioners  or  inhabitants  in  vestry  assembled, 
i  pursuance  of  public  notice  for  that  purpose  given,  had  contracted  for  the 
eeping,  maintaining,  and  employing  the  poor,  with  one  Atherton,  but  that 
bree  churchwardens  and  two  overseers  only  agreed  to  the  contract,  and  one 
verseer  refused  to  join.    But  the  Court  ordered  the  rule  to  be  made  ab&o- 
ute,  to  compel  that  overseer  to  pay  his  proportion  to  AthtrUm. 

It  wfll  be  observed  that  by  the  latter  part  of  9  Geo.  I.  c.  7,  s.  4,  (ante,  185) 
F  a  pauper  refuses  to  go  into  the  workhouse,  he  shall  not  be  entitled  to 
ehefl     See  the  following  cases  on  this  subject. 

Bex  v.  Carlisle,  (cited  in  Bex  v.  Haigh,  3  T.  B.  637) ;  2  Nol.  P.  L.  357.   Paupers  wanting 
he  defendant   was  indicted  for  disobeying  an  order  of  sessions.    The  w^ jrolntothe 
ase  was: — Jane  Carr,  the  pauper,  having  been  delivered  of  two  bastard   paitshwork- 
hfldren,  was  taken  into  the  poorhouse  of  the  parish  of  St.  Mary's  in  Car-  J^^^.JSJjjJJ 
Isle,  which  had  been  there  established  according  to  the  9  Geo.  I.  c.  7.   ^vu^'wmkV1*6 
liere  she  and  her  children  were  maintained  for  a  year  and  a  half.    Then  allowance. 
be  parish  officers  agreed  to  allow  her  1*.  a  week  towards  the  maintenance 
f  herself  and  children.     After  six  months  they  refused  to  continue  the  pay- 
sent,  but  offered  to  take  her  and  her  children  again  into  the  poorhouse. 
the  prayed  them  to  take  one  child,  and  said  she  would  take  care  of  the 
ther.    That  being  refused,  she  offered  to  take  6d.  a  week.    But  the  parish 
inkers  persisted  in  giving  her  no  relief,  unless  she  would  come  again  into 
he  poorhouse.    Whereupon  she  applied  to  the  general  quarter  sessions  for 
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the  county  of  Cumberland,  who  made  an  order  on  the  churchwardens  ana 
overseers  to  pay  her  1*.  a  week  towards  the  maintenance  of  herself  and  her 
two  bastard  children,  until  further  order.  She  served  the  defendant,  being 
one  of  the  overseers,  with  the  order,  and  demanded  payment,  which  he 
refused,  but  at  the  same  time  offered  (as  he  had  done  several  times  bete 
the  obtaining  the  said  order)  to  take  her  and  her  children  into  the  poorhoose. 
The  question  reserved  at  the  assizes  for  the  opinion  of  the  judges  was,  Whe- 
ther, under  these  circumstances,  the  defendant  was  by  law  empowered  to 
refuse  payment  of  such  weekly  allowance  ?  And  the  case  being  laid  bete 
the  judges,  they  were  all  of  opinion,  upon  considering  the  words  of  the  sta- 
tute, that,  under  the  circumstances  of  this  case,  the  defendant  was  by  lav 
empowered  to  refuse  payment  of  such  weekly  allowance. 

Rex  v.  Winship  and  Grunwell,  Overseers  of  the  Poor  of  the  Township  of 
Cor  bridge,  in  the  County  of  Northumberland,  5  Burr.  2677;  GtU.72; 
1  Bott,  466 ;  2  AW.  P.  L.  368.  A  regular  poor  house  had  been  erected  at 
Corbridge  three  years  before  the  order  stated  in  the  indictment;  and  the 
several  persons  who  received  allowances  from  the  said  township  had  oat 
month's  notice  £iven  them  "  to  go  into  the  said  poorhoose,"  to  be  mah> 
t lined  and  provided  for  therein;  and  that  from  the  expiration  of  the  said 
month,  the  allowance  to  the  said  several  persons  from  the  said  township 
should  be  no  longer  payable.  Margaret  Richlieu  refused  to  go  into  u* 
poorhouse,  and  the  overseers  refused  to  pay  her  the  allowance.  She  applied 
to  the  sessions,  but  it  did  not  appear  she  had  made  oath  before  the  s  " 
pursuant  to  9  Geo.  I.  c.  7,  s.  4.  Afterwards,  at  a  general  quarter  i 
of  the  peace  holden  in  and  for  the  said  county,  an  order  wi 
the  words  following ;  that  is  to  say,  "  Margaret  Kichlieu  having  an  allow- 
ance of  2s.  a  week  payable  to  her  out  of  the  township  of  Vorbriiat,  4 
which  the  sum  of  6t.  As.  is  now  in  arrear,  it  is  ordered,  that  the  mm 
be  immediately  paid  to  her :  and  it  is  also  ordered,  that  the  said  allowance 
of  2s.  a  week  be  continued  to  be  paid  by  the  said  township  of  Corbridge^ 
the  said  Margaret  Richlieu ;  the  said  township  appearing,  and  not  shownf 
sufficient  cause  to  the  contrary."  The  overseers  refused  to  pay  the  allowance, 
insisting  that  she  should  go  into  the  poorhouse  according  to  the  order  of 
suspension.  Whereupon  they  were  indicted;  and  a  verdict  was  grid 
against  them,  subject  to  the  opinion  of  the  Court  of  K.  B.  Upon  heannj, 
the  cause,  the  Court  thought  the  general  question  of  vast  consequence,  bat 
gave  no  opinion  upon  the  merits;  holding  the  sessions'  order  to  oe  had ani 
illegal  upon  the  face  of  it :  "  the  sessions  cannot  make  such  an  origan) 
order."  Judgment  for  the  defendants.  It  is  said,  however,  in  a  note  to  the 
next  case  as  reported  by  Mr.  Caldecott,  that  certainly  the  Court  made  m 
such  determination  as  that  expressed  in  the  words  marked  by  inverted 
commas.  (See  Cold.  71  n. ;  and  Mr.  Douglas's  observations  cited  in  nest 
pace-) 

Rex  v.  North  Shields,  Doug.  331 ;  Cold.  68 ;  1  Bott,  468 ;  2  NoL  P.L 
357.  By  order  of  a  justice  of  the  peace  the  churchwardens  and  overseen 
of  North  Shields  were  directed  to  pay  to  Ann  Irwin  of  that  township,  wife  of 
Thomas  Irwin,  the  sum  of  2s.  6d.  weekly,  until  such  time  as  they  should  be 
otherwise  ordered,  for  the  support  of  her  three  children  by  her  said  hat- 
band ;  one  aged  six  years,  one  three,  and  one  fourteen  months.  The  parish 
officers  appealed  to  the  quarter  sessions,  where  the  order  was  ammmed, 
and  a  special  case  stated  to  the  following  effect: — There  was,  at  the  time  of 
making  the  order,  within  the  township,  a  poorhouse,  established  according 
to  the  9  Geo.  I.  c.  7,  into  which  the  parish  officers  were  willing  to  receive  the 
pauper,  with  her  three  children,  ana  offered  so  to  do ;  but  she  refused  to  go 
into  the  house  with  her  said  three  children,  who  were  of  the  ages  above-men- 
tioned. She  had  another  child  of  eight  years  of  age,  for  whom  she  did  not  seek 
relief;  neither  did  she  seek  relief  for  herself,  nor  was  there  any  order  for  her. 
Her  husband  was  a  mariner,  and  prisoner  in  France,  and  the  order  stated  her 
inability  to  provide  for  the  said  three  children.  The  case  concluded,  that  these 
children,  being  nurse-children,  the  opinion  of  me  Court  was,  thai  they  ought 
not  to  be  separated  from  their  mother,  and  that  the  mother,  not  seeking  reuef 
herself,  was  not  compellable  to  go  into  the  workhouse.    Upon  a 
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and  a  rule  to  show  cause  why  both  the  orders  should  not  be  quashed,  it  was  Fourthly,  Mode 
argued,  in  support  of  the  rule  for  quashing  them,  that  the  object  of  the  9  Geo.     of  relief,  $r. 

I.  c.  7,  s.  4,  was  to  prevent  idleness  and  to  secure  to  parishes  a  benefit  from   

the  labour  of  persons  asking  relief.    I  f  parents  receive  assistance  for  the  support 
of  their  children,  that  in  truth  is  a  relief  to  them.  The  case,  therefore,  states 
improper]  j,  that  the  wife  had  not  asked  relief  for  herself:  she  did  virtually, 
by  asking  it  for  her  children,  whom  she,  if  able,  was  bound  to  maintain. 
And  the  case  of  Rex  v.  Carlisle  was  relied  on  as  in  point.     On  the  other 
side  it  was  contended,  that  as  the  mother  had  not  asked  relief  for  herself, 
and  the  order  was  only  for  the  support  of  her  children,  she  was  willing  to 
let  than  go  into  the  workhouse ;  and  although  nurse-children  cannot  be 
separated  by   any  compulsory  order  from  their  mother,  she  may  by  her 
consent  permit  the  separation  if  she  think  it  for  their  advantage.     In  the 
case  of  Rex  v.  Carlisle,  the  relief  asked,  and  granted  by  the  order,  was 
partly  personal,  and  therefore  it  was  distinguishable  from  this  case,  and 
within  the  statute. — Lord  Mansfield  was  not  present  during  this  part  of  the 
argument — Willes,  J.,  said,  this  was  a  humane  order,  and  he  wished  to 
support  it     He  did  not  think  the  words  of  the  act  in  the  way,  and  inclined 
to  adopt  the  distinction  made  by  the  counsel  between  this  case  and  that  of 
Rex  r.  Carlisle. — Ashurst,  J.,  thought  the  act  extended  to  the  present  case : 
that  maintenance  for  the  children  was  relief  to  the  mother.    There  might 
be  great  inconvenience  if  the  Court  were  to  adopt  the  other  construction. 
One  object  of  the  statute  was  to  encourage  industry,  by  holding  out  the 
of  going  into  a  workhouse ;  and  ii  parents  could  obtain  a  main- 
for  their  children  without  being  compellable  to  go  to  the  workhouse, 
would  be  thereby  promoted  among  artificers  and  manufacturers. — 
BmUer,  J.,  on  the  contrary,  thought  the  distinction  between  this  case  and 
that  of  Rex  v.  Carlisle  to  be  clear.    The  act  was  meant  in  ease  of  parishes ; 
bat  the  effect  would  be  quite  the  reverse,  if,  when  one  of  a  numerous  family 
wants  relief,  the  whole  must  go  to  the  parish  workhouse ;  and,  on  the  other 
hand,  that  die  parish  is  not  entitled  to  the  labour  of  a  whole  family,  because 
one  of  them  might  want  relief. — The  case  stood  over  for  further  argument, 
Willes,  J.,  expressing  a  wish  that  it  might  be  compromised. — And  now  he 
delivered  the  judgment  of  the  Court :  We  think  it  unnecessary  to  give  an 
opinion  on  the  question  which  has  been  argued  in  this  case,  because  1  and 
my  two  brothers  are  satisfied  that  no  appeal  lies  from  an  order  of  mainte- 
nance.    The  3  \V.  III.  c.  11,  s.  11,  gives  a  concurrent  jurisdiction,  in  the 
making  orders  for  the  relief  of  the  poor,  in  or  out  of  sessions,  and  dotli  not 
authorise  an  appeal.     The  9  Geo.  I.  c.  7, makes  no  alteration  in  this  respect 
The  reason  for  not  giving  an  appeal  is,  that  the  pauper  might  starve  while 
the  cause  was  in  suspense.     We  have  spoken  to  several  gentlemen  very 
conversant  in  sessions1  law,  and  none  of  them  ever  heard  of  such  an  appeal. 
And  the  order  of  sessions  was  quashed,  because  they  had  no  jurisdiction, 
and  the  original  order  affirmed.    (See  Rex  v.  Haigh,post,  193.) 

It  has  been  observed  by  Mr.  Douglas,  (Dmtgl.  333),  that  the  words  of  3  W. 
III.  c.  11,  are,  "by  authority  under  the  hand  of  one  justice  residing  within  the 
parish,  or  (if  none  be  there  dwelling)  in  the  parts  near  or  next  adjoining,  or 
by  order  of  the  justice  in  sessions."     This,  he  says,  it  should  seem,  must  mean 

Sf  order  of  the  court  of  quarter  sessions,  not  of  justices  as  individuals,  when 
ey  happen  to  meet  at  the  quarter  sessions.  Therefore  he  makes  a  query 
concerning  the  case  of  Rex  v.  Winship  and  Grunwell,  (ante,  188),  where  the 
Court  is  stated  to  have  held,  that  the  sessions  could  not  make  an  original 
order  of  maintenance.    (See  3(5  Geo.  III.  c.  23,  post,  194.) 

Unto  which  it  may  be  added,  with  respect  to  this  last  case  of  North 
Shields,  that  the  great  fundamental  statute  of  43  Eliz.  c.  2,s.  (>,  enacts,  that 
"if  any  person  shall  find  himself  aggrieved  by  any  thing  done  by  the  church- 
wardens and  overseers,  or  by  the  justices,  in  relation  to  the  relief  of  the 
poor,  he  may  appeal  to  the  general  quarter  sessions,  whose  order  therein 
shall  he  final."  Which,  by  the  rule  that  acts  injtari  materia  are  to  he  taken 
together  and  considered  as  one  entire  act,  may  seem  to  include  this  case 
concerning  the  order  of  maintenance.  The  Carlisle  case  above-mentioned 
*as  upon  an  original  order  at  sessions,  in  which  the  jurisdiction  was  not 


No  appeal  lies 
from  an  order  of 
maintenance. 


Observations  on 
the  above  case*. 


190 

Fourthly,  Mods 
of  relief,  6)c, 


But  now  settled 
that  an  appeal 
does  not  lie  to 
the  quarter  ses- 
sions against  an 
order  for  relief} 
but  the  overseer 
must,  if  he  can, 
obtain  a  fresh 
order  of  removal 
into  the  proper 
parish. 


Power  to  build  or 
enlarge  work- 
houses. 


^ftoor—  (III.  Relief  and  Ordering  of  the  Poor.) 

objected  to,  but  the  cause  was  determined  on  the  real  merits.    The  case  of 
Rex  v.  Winship  and  Grunwell,  also  was  upon  an  original  order  of  sesbioii.% 
which  order  the  report  says  was  quashed,  because  the  Court  was  of  opinion 
that  the  sessions  had  no  power  to  make  such  order.    This  present  case  of 
North  Shields  was  an  appeal  against  an  order  of  a  justice  out  of  sessions, 
and  in  this  case  of  appeal  likewise  the  Court  was  of  opinion  that  thesessiois 
had  no  jurisdiction.     From  which  two  last  cases  it  seems  to  follow  that  an 
order  of  maintenance  by  a  private  justice  out  of  sessions  is  absolutely  con- 
clusive ;  which  imports  a  power  in  this  respect  not  usual  in  other  like  cases; 
especially  as  such  justice  is  required  by  the  statute  to  be  an  inhabitant  of 
the  parish,  if  any  such  be  there  residing,  and  consequently  in  all  probability 
essentially  interested  in  the  poor  rate.    As  to  the  matter  of  practice,  it  n 
certain,  that  nothing  is  more  common  at  the  sessions,  than  applications  lor 
the  maintenance  of  poor  persons  as  well  by  original  motion  as  by  way  of 
appeal  from  the  order  of  private  justices.     In  some  places  this  makes  op 
almost  half  the  business  of  the  sessions,  even  to  a  degree  of  ridicule  amour 
the  unthinking  part  of  mankind ;  as  if  magistrates  could  be  better  employe} 
than  in  relieving  the  miseries  of  the  distressed.    The  reason  that  has  been 
sometimes  alleged  against  removing  the  poor  rate  into  the  courts  at  West- 
minster, lest  the  poor  might  starve  before  the  cause  should  be  determined, 
does  not  hold  with  regard  to  appeals  against  orders  of  maintenance.    The 
justices'  order  takes  effect  immediately,  and  continues  in  force  tOl  altered  by 
other  legal  authority.    The  usual  way  is,  for  the  justices  to  order  the  over 
seer  to  pay  to  the  "pauper  so  much  weekly  or  otherwise,  until  he  shall  he 
otherwise  ordered  according  to  law  to  forbear  the  said  allowance,  or,  more  gene- 
rally, till  further  order.    And  this,  if  not  acquiesced  in,  brings  on  an  appeal 
to  the  sessions ;  where  the  court  enlarges,  mitigates,  or  takes  off  the  charge, 
as  they  shall  see  cause.    See  21st  edit  of  Burn,  Vol.  IV.  p.  1 17. 

But  in  Rex  v.  Justices  of  Devon,  4  M.  £•  S.  421,  it  was  held,  that  an 
appeal  does  not  lie  to  the  quarter  sessions  against  an  order  for  relief,  but  die 
overseers  must  go  back  to  the  sessions  where  the  order  was  made,  and  point 
out  that  the  paupers  resided  in  another  parish,  and  obtain  a  fresh  order. 
Gifford  moved  for  a  rule  nut  for  a  mandamus  to  the  justices,  to  enter  con- 
tinuances at  their  next  quarter  sessions,  upon  an  appeal  against  an  order  for 
the  relief  of  a  pauper,  which  appeal  the  justices  had  dismissed  at  the  last 
sessions,  conceiving  that  they  had  not  any  jurisdiction  in  the  matter.    He 
referred  to  Burn's  Justice,  Vol.  IV.  p.  1 17,  21st  edit  for  the  authors  opinion 
that,  notwithstanding  the  determination  in  Rex  v.  North  Shields,  Dsws. 
331,  an  appeal  lies  against  an  order  for  relief;  for  Burn  says,  that  the  treat 
fundamental  statute  of  43  Eliz.  c.  2,  s.  6,  gives  an  appeal  for  any  thing 
done  by  the  justices  in  relation  to  the  relief  of  the  poor ;  which,  by  the  rale 
that  acts  in  pari  materiA  are  to  be  taken  together  and  considered  as  one 
entire  act,  may  seem  to  include  this  case  concerning  the  order  of  mainte- 
nance.   He  also  speaks  of  such  appeals  as  of  a  practice  than  which  nothing 
was  more  common  at  the  sessions;  and  Rex  v.  JVoodsterton,  Barnard.  207, 
247,  is  one  instance  of  it    The  reason  assigned  in  Rex  v.  North  Shields  fcr 
not  giving  the  appeal,  lest  while  the  matter  is  in  suspense  the  poor  should 
starve,  does  not  hold,  because  the  order  continues  in  force  until  altered  by 
legal  authority.    And  the  43  Eliz.  does  not  seem  to  have  been  adverted  to 
in  that  case.    Here,  if  there  be  no  appeal,  there  is  no  remedy ;  for  the  objec- 
tion to  the  order  is,  that  it  is  to  a  wrong  parish ;  yet  if  the  overseers  acting 
upon  this  were  indicted  for  disobeying  the  order,  the  Court  would  not,  upon 
such  a  proceeding,  try  a  question  of  boundary. — Per  Curiam.     If,  in  every 
case  of  an  order  for  relief,  an  appeal  will  lie,  this  will  divert  the  funds  of 
the  poor  into  other  channels.    This  order  is  not  in  perpetuum,  it  is  to  pay 
until  further  order;  and  why  cannot  the  overseers  go  back  to  the  quarter 
where  it  was  made,  and  point  out  that  the  pauner's  residence  is  in  another 
parish,  and  obtain  a  fresh  order? — Rule  refused. 

59  Geo.  III.  c.  12,  s.  8,  enacts,  "  that  in  any  parish  not  having  a  work- 
house for  the  poor  thereof,  or  where  the  workhouse  shall  be  found  insuffi- 
cient or  inconvenient,  it  shall  be  lawful  for  the  chnrch wardens  and  overseers 
of  the  poor,  by  the  direction  of  the  inhabitants  in  vestry  assembled,  to  erect 
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'*-*  *■"  *r  tttTi  pifrti  r  Trftnfrh  -intliTrmr    nr  tn  ■llni  mil  whin  aiij   Jtot%,  Jfc* 
i  or  tencsncnt  belonging  to  such  pariah  for  that  purpose,  and  to     tfrdSf,  e>. 

or  like  on  lease  any  ground  withm  the  perish  for  the  purpose  of 

bsrilding,  or  for  enlerging  any  such  other  messuage  or  taiiementbcloug- 
ing  la  ouch  pariah  for  net  purpose;  or  such  churchwardens  and  mm  noun 
■ay  and  they  are  hereby  authorised  to  add  to  and  enlarge  any  such  insuffi- 
cismwTrrkhouse,ssthomhabtafiUofthe 


By  a.  9.    «  And  whereas  it  would  be  advisable  to  enable  parishes  to  sell  Wgtloawh. 

si  clepoee  of  their  present  worirhouses,  or  any  other  houses  or  tenements  SfUotB*jrb* 
tstnygiug  to  such  parishes,  in  oases  where  the  same  are  insufficient  and 
insapable  of  bemr  enlarged  or  used  as  workhouses,  and  to  apply  the  pro* 
s  thereof  in  aid  of  building  new  workhouses ;  be  it  therefore  enacted, 
it  shall  and  may  be  lawful  for  the  churchwardens  and  overseers  of  the 
pariah,  and  they  are  hereby  authorised,  by  the  direction  of  the 
m  vestry  assembled,  and  with  the  consent  of  two  justices,  to  be 
under  their  hands,  to  sell  and  dispose  of  sjiy  workhouse,  or  any 
uses  or  tenements  belonging  to  such  parish  which  shall  be  found 
la  he  rnanilfiifint  or  unfit  for  the  purpose,  with  the  site  thereof,  and  the  out- 
houses,  offices,  yards,  and  gardens  thereto  belonging,  for  the  best  price  and 
prices  that  can  be  reasonably  obtained,  and  to  confer  and  assure  the  same 
to  the  purchaser  or  purchasers  thereof,  his,  her,  or  their  heirs  and  assigns, 
or  aa  he,  she,  or  they  shall  direct,  and  to  apply  the  produce  of  such  ssk,  slier 
deducting  the  reasonable  expences  thereof,  towards  the  purchase  or  building 
of  a  new  workhouse,  or  in  or  towards  the  payment  of  any  nioney  to  be  borrowed 
under  the  authority  of  this  act,  as  the  inhabitants  in  vestry  shall  direct" 

Br  a.  10.  u  And  whereas  there  may  be  parishes  in  which  no  sufficient  Wsenaopoor. 
asjorhonseor  workhouse  can  be  procured  for  the  acoommodation  of  the  poor  {J"***^**" 
Ikereef;  be  ft  rurther  enacted,  that  it  slisil  SpSE/alu 

wuiueisi  and  overseers  of  the  poor  of  everr  such  parish,  by  the  direction  of  JoiaRparsai 
the  inhahitants  thereof  in  vestry  assembled,  to  purchase  or  hire  any  suitable  J|*7*tiw»rts* 
and  eosrresucat  house  or  houses,  building  or  buildings,  for  that  purpose,  in 
any  essoining  pariah,  with  the  consent  of  two  or  more  justices,  such  consent 
to  he  written  upon  or  annexed  to  the  agreement  for  purchasing  or  luring 
house  or  houses,  building  or  buildings :  provided  always  that  no  such 
i  orbttfldmg  shall  be  situate  more  than  three  miles  from  the  pariah 
for  which  the  same  shall  be  purchased  or  hired." 

Sect  14.    Provides,  "  that  no  sum  exceeding  the  amount  of  a  rate  or  iimitlotr  the 
assessment  at  one  shilling  in  the  pound  upon  the  annual  value  of  the  pro-  JJEJ^iPJ^ 
petty  in  any  parish  assessable  to  the  rates  for  the  relief  the  poor,  shall  be  in^  ^^  the 
raised,  expended,  or  applied,  in  any  one  year,  in  purchasing,  building,  and  purchase  of 
repairing  any  buildings,  or  land,  by  this  act  authorised  to  be  purchased,  lw>ds> **• 
taken,  built,  or  repaired,  and  in  fitting  up,  preparing,  and  furnishing  such 
buildings,  and  in  stocking  such  land,  or  for  any  one  or  more  of  such  purposes 
or  objects,  unless  the  major  part  of  die  inhabitants  and  occupiers  assessed  to 
the  relief  of  the  poor,  in  vestry  assembled,  shall  consent  thereto,  nor  until 
two-third  parts  in  value  of  all  the  inhabitants  and  occupiers  so  assessed  as 
aforesaid  (whether  present  in  vestry  or  not)  shall  have  also  signed  their  con- 
sent thereto  in  the  vestry  or  parish  book." 

Sect  15.     Enacts, "  that  in  every  case  where  the  inhabitants  of  any  parish   power  to  ndie 
shall  in  manner  aforesaid  consent  that  a  greater  sum  than  the  amount  of  Auther  "j™*  br 
a  rate  or  assessment  of  one  shilling  in  the  pound  will  raise,  shall  be  ex-  J^u^^noitiM. 
pended  in  one  year  for  all  or  any  of  such  purposes  and  objects,  it  shall  be 
lawful  for  the  churchwardens  and  overseers  oi  the  poor  of  such  parish,  with 
the  consent  of  such  majority  as  aforesaid  of  the  inhabitants  and  occupiers 
thereof,  to  be  given  ana  signed  in  the  manner  herein-before  directed  (after 
the  rate  or  rates  at  or  amounting  to  one  shilling  in  the  pound  shall  have 
been  actually  levied  and  applied  for  such  purposes  or  some  of  them),  to  raise 
any  additional  sum  or  sums,  by  loan,  or  by  sale  of  an  annuity  or  of  annuities 
or  any  life  or  lives,  not  being  under  the  age  of  fifty  years  respectively,  or 
for  any  certain  term  not  exceeding  fifteen  years,  so  us  the  whole  sum  to  be 
raised  for  all  or  any  of  such  purposes  by  ban,  and  by  the  sale  of  annuities, 
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or  by  either  of  such  means,  shall  not  be  more  than  five  shillings  in  the  pound 
of  or  upon  the  true  annual  value  of  the  property  which  shall  in  such  parish 
be  assessed  to  the  poor's  rates  (every  proposal  for  any  such  annuity  being 
first  stated  to  and  approved  by  the  inhabitants  and  occupiers  of  such  pariah 
in  vestry  assembled) ;  and  the  churchwardens  and  overseers  of  the  poorshaD 
and  they  are  hereby  authorised,  in  the  names  and  on  the  behalf  of  the  in- 
habitants of  the  parish,  to  sign  and  execute  securities  for  the  money  which 
shall  be  so  borrowed,  and  for  the  annuities  to  be  so  granted ;  and  by  every 
such  security  to  charge  the  produce  of  the  future  rates  to  be  made  for  the 
relief  of  the  poor  of  every  such  parish  with  the  repayment  of  the  principal 
sum  which  shall  have  been  so  borrowed,  and  the  interest  thereof,  or  with 
the  payment  of  the  annuity  thereby  granted  (as  the  case  may  be),  at  and 
upon  the  days  and  times,  and  in  such  manner  and  proportions,  as  in  and  by 
the  security  for  every  such  loan  and  annuity  respectively  shall  be  appointed 
and  expressed  for  the  payment  thereof;  and  the  money  to  be  raised  by  such 
future  rates  shall  be  subject  and  liable  to  the  payment  of  every  such  loan, 
and  the  interest  thereof,  and  of  every  such  annuity  accordingly." 

Sect.  16.  Provides,  "  that  no  greater  sum  in  the  whole  than  the  amount 
of  a  rate  or  assessment  at  one  shilling  in  the  pound  shall  in  any  parish  be 
charged  upon  the  future  rates  thereof,  unless  two-third  parts  in  value  of  the 
proprietors  of  messuages,  lands,  and  tenements  within  such  parish  (whether 
for  estates  of  freehold  or  copyhold,  or  by  virtue  of  leases  for  terms  of  not  leu 
than  fifteen  years  absolute  or  determinable  upon  a  life  or  lives,)  shall 
have  consented  to  raise  the  money  for  which  the  charge  or  security  shall 
purport  to  be  made ;  such  consents  to  be  given  by  writing  under  the  hands 
of  ail  persons  and  corporations  sole,  and  the  consent  of  every  corporation 
aggregate  under  the  hand  of  the  president,  head,  or  chief  member  thereof  for 
the  time  being,  and  the  consents  of  femes  covert,  minors,  insane  persons, 
and  persons  out  of  the  kingdom,  by  and  under  the  hands  of  their  respective 
husbands,  guardians,  committees,  trustees,  attornies  or  agents,  who  are  re- 
spectively authorised  to  give  such  consents,  and  the  consent  of  the  major 
part  of  the  trustees  for  any  charitable  or  other  purpose  shall  be  sufficient 
m  respect  of  the  trust  estates." 

Sect  17.  Enacts,  "  that  all  buildings,  lands,  and  hereditaments,  which 
shall  be  purchased,  hired,  or  taken  on  lease,  by  the  churchwardens  and 
overseers  of  the  poor  of  any  parish,  by  the  authority  and  for  any  of  the  par- 
poses  of  this  act,  shall  be  conveyed,  demised,  and  assured  to  the  church- 
wardens and  overseers  of  the  poor  of  every  such  parish  respectively,  and 
their  successors,  in  trust  for  the  parish ;  and  such  churchwardens  and  over- 
seers of  the  poor,  and  their  successors,  shall  and  may,  and  they  are  hereby 
empowered  to  accept,  take,  and  hold,  in  the  nature  of  a  body  corporate,  for 
ana  on  behalf  of  the  parish,  all  such  buildings,  lands,  and  here&tamenti, 
and  also  all  other  buildings,  lands,  and  hereditaments  belonging  to  sack 
parish ;  and  in  all  actions,  suits,  indictments,  and  other  proceedings,  for  or 
m  relation  to  any  such  buildings,  lands,  or  hereditaments,  or  the  rent  thereof 
or  for  or  in  relation  to  any  other  buildings,  lands,  or  hereditaments  belong- 
ing to  such  parish,  or  the  rent  thereof;  and  in  all  actions  and  proceedings 
upon,  or  in  relation  to,  any  bond  to  be  given  for  the  faithful  execution  of 
the  office  of  an  assistant  overseer,  it  shall  be  sufficient  to  name  the  church- 
wardens and  overseers  of  the  poor  for  the  time  being,  describing  them  as 
the  churchwardens  and  overseers  of  the  poor  of  the  parish  for  which  they 
shall  act,  and  naming  such  parish ;  and  no  action  or  suit,  indictment  or 
other  proceeding,  shall  cease,  abate,  or  be  discontinued,  quashed,  defeated, 
or  impeded,  by  the  death  of  the  churchwardens  and  overseers  named  in 
such  proceeding,  or  the  deaths  or  death  of  any  of  them,  or  by  their  removal 
or  the  removal  of  any  of  them  from,  or  the  expiration  of,  their  respective 
offices." 

Phillips  v.  Pearce,  5  B.  &  C.  433 ;  8  2>.  $-  R.  43,  S.  C.  Land  belonging 
to  a  parish  was  occupied  by  A.,  and  he  paid  rent  to  the  churchwardens. 
They  executed  a  lease  of  the  same  land  for  a  term  of  years  to  B.y  and  gave 
A.  notice  of  the  lease.  In  an  action  for  use  and  occupation  by  B,  against 
A.:  held,  that  A.  was  not  estopped  by  having  paid  rent  to  the  church- 
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■dens,  from  disputing  2?.'s  title,  and  that  the  latter  could  not  derire  a  Fourthly,  Mode 
id  title  from  the  churchwardens. — Abbott,  C.  J.  The  legislature  has  pro-     *f  relief,  %c. 

3d  for  the  inconreniences  experienced  in  consequence  of  lands  belonging  to  

tshioners,  who  axe  not  by  law  a  corporation,  in  certain  cases,  by  the  69 
>.  III.  c.  12,  s.  17,  which  enacts,  that  the  churchwardens  and  overmen 
Q  take  and  hold,  in  the  nature  of  a  body  corporate,  for  and  on  behalf  of 
parish,  all  buildings,  lands,  and  tenements,  belonging  to  the  parish, 
it  statute  does  not  extend  to  this  case.  I  think,  therefore,  that  the 
ichwardens  alone  had  no  title  to  the  land,  or  the  rent  which  issues  from 
And  see  Ropers  v.  Pitcher,  6  Taun.  202,  S.  P. 

n  Woodcock  y.  Gibson  and  others,  4  B.&C.  462;  6  D.  $•  J?.  624 ;  3  D.  & 
M.  Cm.  277;  the  Court  of  K.B.  held,  that  the  59  6.  III.  c.  12,  s.  17,  vests 
he  churchwardens  and  overseers  of  the  poor,  in  the  nature  of  a  body 
parate,  all  buildings,  lands,  and  hereditaments,  belonging  to  the  parish ; 
that  in  order  to  constitute  the  body  corporate  intended  by  the  act,  there 
st  be  two  overseers  and  a  churchwarden  or  churchwardens;  and  that 
we  there  were  two  overseers  appointed,  one  of  whom  was  afterwards 
otnted  (by  custom)  sole  churchwarden,  the  act  did  not  vest  parish 
Deity  in  them,  so  as  to  support  a  plea  stating  that  the  freehold  was 
hem. 

<9  Geo.  III.  c.  12,  s.  18,  enacts,  "  that  the  clauses,  powers,  provisions,  and  Tnrnparitsteiper. 
wtkms  contained  in  an  act  passed  in  the  twenty-second  year  of  his  pre-  JJJJ-JJ*J,w,l*d 
t  Majesty's  reign,  intituled  an  act  for  the  relief  and  employment  of  the  p^Wfln  ^  ^ 
r,  for  the  purposes  of  enabling  bodies  politic  and  corporate,  trustees,  rations  of  ss " 
irdians,  ana  incapacitated  persons,  to  contract  for  the  sale  of,  and  to  con-  S^J^fv89*** 
and  lease,  lands,  tenements,  and  hereditaments,  for  the  purposes  in  that  puSto thtoacT 
expressed,  and  for  and  with  regard  to  the  payment  ana  application  of 
purchase  money  to  be  paid  for  the  lands,  tenements,  and  hereditaments, 
►e  purchased  by  virtue  of  the  said  act,  shall  extend  and  be  applied  to  all 
is,  tenements,  and  hereditaments,  to  be  purchased,  hired,  or  taken,  for 
purposes  and  under  the  authority  of  this  act,  and  to  the  payment  and 
licaUon  of  the  purchase  money  for  the  same,  as  fully  and  effectually  to 
intents  and  purposes  as  if  such  clauses,  powers,  provisions,  and  direc- 
a  were  herein  repeated  and  contained,  and  were  hereby  expressly  enacted 
I  applied  to  lands  and  buildings,  to  be  purchased  and  taken  on  lease  for 
•  oi  the  purposes  of  this  act." 

lex  v.  James  Haiyh  and  another,  3  T.  R.  637;  2  Nol.  P.  L.  357.     The   ^?0am^cr 
endants  (the  churchwarden  and  overseer  of  Shelf  in  the  West  Riding  of  h^BChUdroniy,f°r 
rk)  were  indicted  for  disobeying  an  order  of  a  justice,  for  the  payment  and  not  for  he'r- 
i  weekly  sum  to  Mary  Gray  for  the  maintenance  of  her  bastard  child.   ^[cenaMnoi 
the  trial  before  Butler,  J.,  at  the  York  Assizes,  it  appeared  that  the   compel  her  to  go 
ther  applied  for  relief  for  her  child  only ;  and  the  question  was,  Whether  J^to  the  work- 
?  defendants  were  bound  to  obey  the  order,  as  the  mother  of  the  child  ^aScI  they  can-6 
used  to  go  into  the  workhouse  ?     A  verdict  was  given  for  the  prosecutor,   not  refuse  the  ai- 
>ject  to  the  opinion  of  the  Court  on  the  above  question.     For  the  prose-   JjJJJJ1100  to  **• 
jot,  Rex  v.  North  Shields,  Cald.  68,  (ante,  p.  188.)  was  relied  upon  ;  and 
the  defendants,  Rex  v.  Carlisle,  (ante,  p.  187.)     The   words  of  the  9 
x  I.  c.  7.  s.  4,  are,"  in  case  any  poor  person,  in  any  parish  where  any 
h  house  shall  be  so  purchased,  shall  refuse  to  be  lodged,  kept,  or  main- 
ted  in  such  house,  such  poor  person  or  persons,  so  refusing,  shall  be  put 
of  the  book  where  the  names  of  the  persons  who  ought  to  receive  collec- 
t  are  registered,  and  shall  not  be  entitled  to  ask  or  receive  collection  or 
ef  from  the  churchwardens  or  overseers." — Lord  Kenyon,  C.  J.    The 
i  Question  is,  For  whom  was  the  relief  asked  ?    For  such  person  only  is, 
?rding  to  the  terms  of  this  act  of  parliament,  to  be  sent  to  the  work- 
se.     It  is  stated  that  the  child  only  wanted  relief :  the  application  in- 
d  was  made  bv  the  mother,  but  it  was  not  on  her  own  account,  but  for 
child  only,  wno  was  of  too  tender  an  age  to  apply  herself.    This  is, 
•efore,  very  distinguishable  from  the  case  of  Rex  v.  Carlisle,  where  the 
sf  was  asked  both  for  the  parent  and  the  child.     It  would  be  extremely 
d,  and  contrary  to  the  spirit  and  words  of  this  act  of  parliament,  if,  when 
the  children  of  a  family,  except  one,  were  capable  of  supporting  them- 
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Fovrt                                           f&       ^gunihle  to  maintain  itself,  and  was  under  flic  ne«y  \ 

j  tk»t  «**£j!  the  whole  family  w  ere  to  be  sent  to  the  w  orkhouse.  • 
V-fr  '^^"•'■trJKt  '"•  c*  23»  *-  1 »  "  It  shall  and  may  be  lawful  for  tbc 
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F 

c 
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if  n* :^  it^pective  distnet,  to  distribute  and  pay  collection  and  relief  w 
*^  f^jrjftrioUB  poor  person  or  persons,  at  his,  her,  or  their  homes,  hoire  or 
toy f   IIUder  certain  circumstances  of  temporary  illness  or  distress,  and  ffi 


**f     ttUder  certain  circumstances  of  temporary 

JjjE*  cases  respecting  such  poor  person,  or  his,  her,  or  their  family,  a 

^tctiog  the  situation,  health,  or  condition  of  any  poorhousc  or  poor- 

/*jjes  in  any  parish,  town,  township,  or  place,  wherein  a  house  or  houses 

Jul]  have  been  or  shall  be  so  hired,  built,  or  purchased,  and  a  contract  made 

w7di  any  person  or  persons  for  lodging,  keeping,  maintaining,  and  employing 

gov  or  all  poor  persons  who  shall  desire  to  receive  collection  or  relief,  although 

Mich  poor  person  or  persons  shall  refuse  to  be  lodged,  kept,  and  maintained, 

within  such  house  or  houses ;  any  thing  in  the  said  act  passed  in  the  ninth 

year  of  his  Majesty  King  George  the  First  to  the  contrary  notwithstanding." 

be  but    '   Sect.  2.  "That  it  shall  and  may  be  lawful  for  any  his  Majesty's  justice  or 

Stf  tdki£Ur    JustM'es  0I"  *ne  peace  for  any  county,  city,  tow  n,  or  place,  usually  acting  in 

i»#g*2L~r     and  for  the  district  wherein  the  same  shall  be  situated,  at  his  or  their  just 


"*"  and  proper  discretion,  to  direct  and  order  collection  and  relief  to  any  induv 

trious  poor  person  or  persons,  and  he,  she,  or  they  shall  be  entitled  to  ask 
and  to  receive  such  relief  at  his  her,  or  their  homes,  house  or  houses,  in  any 
parish,  town,  township,  or  place,  notwithstanding  any  contract  shall  have 
been  or  shall  be  made  with  any  person  or  persons  for  lodging,  keeping, 
maintaining,  and  employing,  amy  and  all  poor  persons  in  a  house  or  houses 
for  such  purpose  hired  or  purchased,  and  the  churchwarden  or  church- 
wardens, overseer  or  overseers,  for  such  parish,  town,  township,  or  place, 
arc  required  and  directed  to  obey  and  perform  such  order  for  relief  given  by 
any  justice  or  justices  as  aforesaid." 
For  not  exceed-  Sect  3 .  Provided  al  ways,  "that  the  special  cause,  as  hereinbefore  mentioned, 

iu.-  one  month.      Qf  (miering  and  directing  collection  or  relief  to  any  poor  person  or  persons,  at 

his,  her,  or  their  homes,  house  or  houses,  be  assigned  and  written  on  each- 
order  for  relief  given  and  directed  by  any  justice  or  justices  as  aforesaid;  and 
provided  always  that  such  order  be  given  for,  and  do  remain  in  force  for  a 
time  not  to  exceed  one  month  from  the  date  of  such  order:  Provided  also, 
T*J°JaajJ<**m*y  that  it  shall  and  may  be  lawful  for  any  two  justices  as  aforesaid  to  make 
further6 time?'  *  an.V  further  order  for  the  same  or  like  purpose,  for  any  further  time  not  ex- 
ceeding one  month  from  the  date  of  such  order,  and  soon  from  time  to  time, 
as  the  occasion  shall  require,  such  justice  or  justices  first  administering 
an  oath  as  to  the  need  and  cause  of  such  relief  in  each  of  the  above  case*, 
and  thereon  summoning  the  overseer  or  overseers  of  the  poor  of  the  parish, 
town,  township,  or  place,  to  be  charged  with  such  relief,  to  show  cause  why 
such  poor  person  or  persons  should  not  receive  such  relief  in  manner  as  by 
law  provided  in  cases  where  no  contract  for  lodging,  keeping,  and  maintain- 
ing the  poor,  shall  as  aforesaid  have  l>cen  made." 
Tlictimcfor  By  55  Geo.  111.  c.  137,  s.  3,  after  reciting  stat.  3(>  Geo.  III.  c.  23,  i.3 

which  justices       anj  3^  aiifi  fl^  [t  ^  expedient  that  justices  should  l>c  empowered  to  order 
to  poor  pcrooiw     relief  to  be  paid  to  poor  persons,  in  the  cases  mentioned  in  the  said  act,  for 
at  their  own         longer  periods  than  one  mouth  at  a  tune ;  it  is  enacted,  "  that  it  shall  be 
homes  extended.    iawmi  for  anv  justiCe  or  justices  of  the  peace,  in  the  cases  and  in  the  man- 
ner mentioned  in  the  said  act,  to  direct  and  order  collection  and  relief  to  be 
paid  to  any  poor  person  or  persons  at  his,  her,  or  their  home  or  homes,  house 
or  houses,  during  such  time  or  times  as  to  such  justice  or  justices  may  seem 
Further  time  not    ProPcr^ llot  exceeding  three  months  from  the  (late  of  such  order :  provided 
to  exceed  six  also,  that  it  shall  and  may  be  lawful  for  any  two  such  justices  as  aforesaid 

mouths.  to  inafce  ailv  further  order  for  the  same  or  tfie  like  purpose  for  any  further 

time  not  exceeding  six  months  from  the  date  of  such  order,  and  so  on  from 
time  to  time  as  the  occasion  shall  require;  such  justice  or  justices  tin 
administering  an  oath  as  to  the  need  and  cause  of  such  relief  in  each  ol' 
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bove  oases  and  thereupon  summoning  the  overseer  or  oreneen  of  die  Fourthly,  Mm%U 

of  the  parish,  town,  township,  or  place  to  be  charged  with  such  rehef,  ofr§Utft  Sfc 

jw  cause  why  such  poor  person  or  persons  should  not  receive  such  relief  — — — 
inner  as  by  law  provided:  in  cases  where  no  contract  for  lodging,  keep- 


ind  maintaining  the  poor  shall  hare  been  made ;  and  in  case  it  shall  J      

wards  appear  to  the  justice  or  justices  making  such  order,  that  the  par-  SS*°2e  pay- 

of  such  collection  or  relief  to  any  such  person  or  persons  as  aforesaid  Bent  of  ntttf  to 

t  to  be  discontinued  before  the  expiration  of  the  time  for  which  any  **  iflwwitaasi. 

order  or  orders  shall  have  been  made,  such  justice  or  justices  shall  and 

order  such  relief  to  be  discontinued,  and  from  thenceforth  the  person 

raons  for  whom  and  on  whose  account  such  order  shall  have  been  made 

not  be  entitled  to  ask  or  receive  the  same.'1 

et.  4  provides  and  enacts, "  that  the  sum  or  sums  of  money  which  any  Umttstfoii  of  si. 

justice  or  justices  shall  or  may  order  to  be  paid  to  any  such  poor  person  {jjJJ^S1"  — 


raons  for  any  longer  space  or  period  of  time  than  one  month,  shall  not 

nL,  for  each  such  poor  person,  the  sum  of  three  shillings  per  week,  or 

-fourths  of  the  average  weekly  expenee  which  shall  be  usually  borne 

id  by  the  parish  or  place  on  which  such  order  shall  be  made  for  the 

tenance  of  each  poor  person  in  any  workhouse  or  workhouses  in  which 

persons  of  or  belonging  to  such  parish  or  place  shall  be  usually  main- 

a  and  employed.*1 

it.  30  Geo.  III.  c.  23,  s.  4,  provides  M  that  nothing  therein  shall  extend  Not  to  extaad  to 

iceu  where  houses  of  industry  or  other  places  hate  been  or  shall  be  )S^Jl£!M%~ 

led  under  the  authority  of  22  Geo.  HI.  c.  S3  («),  or  of  any  special  act  ?«?  * 

ny  parish  or  place  now  in  force;  but  in  every  such  case,  such  poor 

na  shall  be  relieved  in  the  same  manner  as  before  the  passing  of  that 

See  Rex  v.  Lawjhton,  2  M.  f  S.  324  ;  and/mf,  227. 
•  30  Geo.  III.  c.  49,  s.  1.  "It  shall  and  may  be  lawful  to  and  for  Jutes. *&, 
of  his  Majesty's  justices  of  the  peace,  or  any  physician,  surgeon,  JS^J^ii^* 
lothecary,  for  that  purpose  authorised  by  warrant  under  the  land 
•ami  of  any  such  justice  or  justices,  or  for  the  officiating  clergyman 
e  parish  or  place,  duly  authorised,  as  aforesaid,  at  all  times,  in  the 
time,  to  visit  any  parish  workhouse,  or  house  kept  or  provided  for 
naintenance  of  the  poor  of  any  parish  or  place,  within  the  county, 
g,  liberty,  or  division,  wherein  such  justice  or  justices  shall  he  resident 
snail  have  jurisdiction,  to  examine  into  the  state  and  condition  of  the 
people  therein,  and  the  food,  clothing,  and  bedding  of  such  poor 
e,  and  the  state  and  condition  of  such  house  or  houses;  and  if  upon 
tuch  visitation,  the  said  justice  or  justices,  or  persons  duly  authorised  as 
said,  shall  find  any  cause  or  occasion  of  complaint,  that  then  and  in 
case  such  justice  or  justice,  or  persons  duly  authorised  as  aforesaid, 
,  and  they  are  hereby  authorised  and  impowered,  if  he  or  they  shall 
l  fit,  to  certify  the  state  and  condition  of  such  workhouse  or  poorhousc, 
the  state  of  the  poor  therein,  and  of  their  food,  clothing,  and  hedding, 
e  next  quarter  sessions  of  the  peace  to  he  held  for  such  county,  riding, 
tj,  or  division,  wherein  such  workhouse  or  poorhouse  shall  be  situate, 
t  his  or  their  hands  and  seals  respectively  ;  and  such  justice  or  justices, 
ber  persons  duly  authorised  as  aforesaid,  shall  cause  the  overseers  of 
oor,  or  master  or  governor  of  the  said  workhouse  or  poorhouse  of  such 
a  or  place,  to  be  summoned  to  appear  at  the  same  sessions,  to  answer 
complaint;  and  the  justices  assembled  at  such  quarter  sessions,  on 
ng  the  parties  on  any  such  complaint,  shall  and  may,  and  they  are 
>y  authorised  to  make  such  orders  and  regulations,  for  the  removing  of 
ause  of  complaint  contained  in  such  certificate  as  aforesaid,  as  to  them 
seem  meet ;  and  all  the  parties  concerned  shall,  and  they  are  hereby 
red  to  abide  by  and  perform  such  orders  and  regulations  as  shall  be  so 
»  by  the  justices  at  the  said  sessions." 
ct.  2.     "  Provided  always,  and  be  it  further  enacted  by  the  authority 


(a)  See  thU  act  post,  title  $30  Of,  in  incorporated  districts. 
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Fourthly,  Mtde 
of  relief,  #c. 

Poor  may  be  re- 
lieved out  of 
workhouses. 


One  Justice  may 
order  relief  to 
paupers  at  their 
own  homes. 


For  not  exceed- 
ing one  month. 


Two  J  ustices  may 
order  relief  for  a 
further  time. 


The  time  for 
which  justices 
may  order  relief 
to  poor  persons 
at  their  own 
homes  extended. 


Further  time  not 
to  exceed  six 
mooths. 
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selves,  and  that  one  was  unable  to  maintain  itself,  and  was  under  the  neces- 
sity of  receiving  relief,  the  whole  family  were  to  be  sent  to  the  workhouse. 

And  now  by  36  Geo.  III.  c.  23,  s.  1,  "  It  shall  and  may  be  lawful  for  the 
overseer  or  overseers  of  any  parish,  town,  township,  or  place,  with  the 
approbation  of  the  parishioners,  or  the  majority  of  them,  in  vestry  or  other 
usual  place  of  meeting  assembled,  or  with  the  approbation  in  writing, 
of  any  of  his  Majesty's  justice  or  justices  of  the  peace  usually  acting  in 
and  for  the  respective  district,  to  distribute  and  pay  collection  and  relief  to 
any  industrious  poor  person  or  persons,  at  his,  her,  or  their  homes,  house  or 
houses,  under  certain  circumstances  of  temporary  illness  or  distress,  and  in 
certain  cases  respecting  such  poor  person,  or  his,  her,  or  their  family,  or 
respecting  the  situation,  health,  or  condition  of  any  poorhouse  or  poor- 
houses,  in  any  parish,  town,  township,  or  place,  wherein  a  house  or  houses 
shall  have  been  or  shall  be  so  hired,  built,  or  purchased,  and  a  contract  made 
with  any  person  or  persons  for  lodging,  keeping,  maintaining,  and  employing 
any  or  all  poor  persons  who  shall  desire  to  receive  collection  or  relief,  although 
such  poor  person  or  persons  shall  refuse  to  be  lodged,  kept,  and  maintained, 
within  sucn  house  or  houses ;  any  thing  in  the  said  act  passed  in  the  ninth 
year  of  his  Majesty  King  George  the  First  to  the  contrary  notwithstanding" 

Sect.  2.  "  That  it  shall  and  may  be  lawful  for  any  his  Majesty's  justice  or 
justices  of  the  peace  for  any  county,  city,  town,  or  place,  usually  acting  in 
and  for  the  district  wherein  the  same  shall  be  situated,  at  his  or  their  iust 
and  proper  discretion,  to  direct  and  order  collection  and  relief  to  any  indus- 
trious poor  person  or  persons,  and  he,  she,  or  they  shall  be  entitled  to  ask 
and  to  receive  such  relief  at  his,  her,  or  their  homes,  house  or  houses,  in  any 
parish,  town,  township,  or  place,  notwithstanding  any  contract  shall  have 
been  or  shall  be  made  with  any  person  or  persons  for  lodging,  keeping, 
maintaining,  and  employing,  any  and  all  poor  persons  in  a  house  or  houses 
for  such  purpose  hired  or  purchased,  and  the  churchwarden  or  church- 
wardens, overseer  or  overseers,  for  such  parish,  town,  township,  or  place, 
are  required  and  directed  to  obey  and  perform  such  order  for  relief  given  by 
any  justice  or  justices  as  aforesaid." 

Sect  3.  Provided  always, "  that  the  special  cause,  as  hereinbefore  mentioned, 
of  ordering  and  directing  collection  or  relief  to  any  poor  person  or  persons,  at 
his,  her,  or  their  homes,  house  or  houses,  be  assigned  and  written  on  each* 
order  for  relief  given  and  directed  by  any  justice  or  justices  as  aforesaid;  and 
provided  always  that  such  order  be  given  for,  and  do  remain  in  force  for  a 
time  not  to  exceed  one  month  from  the  date  of  such  order :  Provided  also, 
that  it  shall  and  may  be  lawful  for  any  two  justices  as  aforesaid  to  make 
any  further  order  for  the  same  or  like  purpose,  for  any  further  time  not  ex- 
ceeding one  month  from  the  date  of  such  order,  and  so  on  from  time  to  time, 
as  the  occasion  shall  require,  such  justice  or  justices  first  administering 
an  oath  as  to  the  need  and  cause  of  such  relief  in  each  of  the  above  cam, 
and  thereon  summoning  the  overseer  or  overseers  of  the  poor  of  the  parish, 
town,  township,  or  place,  to  be  charged  with  such  relief,  to  show  cause  why 
such  poor  person  or  persons  should  not  receive  such  relief  in  manner  as  by 
law  provided  in  cases  where  no  contract  for  lodging,  keeping,  and  maintain- 
ing the  poor,  shall  as  aforesaid  have  been  made." 

By  55  Geo.  III.  c.  137,  s.  3,  after  reciting  stat.  36  Geo.  III.  c.  23,  s.2 
and  3,  and  that  it  is  expedient  that  justices  should  be  empowered  to  order 
relief  to  be  paid  to  poor  persons,  in  the  cases  mentioned  in  the  said  act,  for 
longer  periods  than  one  month  at  a  time ;  it  is  enacted,  u  that  it  shall  be 
lawful  for  any  justice  or  justices  of  the  peace,  in  the  cases  and  in  the  man- 
ner mentioned  in  the  said  act,  to  direct  and  order  collection  and  relief  to  be 
paid  to  any  poor  person  or  persons  at  his,  her,  or  their  home  or  homes,  home 
or  houses,  during  such  time  or  times  as  to  such  justice  or  justices  may  *e<m 
proper,  not  exceeding  three  months  from  the  date  of  such  order :  provided 
also,  that  it  shall  and  may  be  lawful  for  any  two  such  justices  as  aforesaid 
to  make  any  further  order  for  the  same  or  the  like  purpose  for  any  further 
time  not  exceeding  six  months  from  the  date  of  such  order,  and  so  on  from 
time  to  time  as  the  occasion  shall  require;  such  justice  or  justices  first 
administering  an  oath  as  to  the  need  and  cause  of  such  relief  in  each  of 
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ibove  cases,  and  thereupon  summoning  the  overseer  or  overseers  of  the 
of  the  parish,  town,  township,  or  place  to  he  charged  with  such  relief, 
ow  cause  why  such  poor  person  or  persons  should  not  receive  such  relief 
anner  as  by  law  provided  in  cases  where  no  contract  for  lodging,  keep- 
and  maintaining  the  poor  shall  have  been  made ;  and  in  case  it  shall 
wards  appear  to  the  justice  or  justices  making  such  order,  that  the  pav- 
t  of  such  collection  or  relief  to  any  such  person  or  persons  as  aforesaid 
it  to  be  discontinued  before  the  expiration  of  the  time  for  which  any 

order  or  orders  shall  have  been  mane,  such  justice  or  justices  shall  and 
order  such  relief  to  be  discontinued,  and  from  thenceforth  the  person 
arsons  for  whom  and  on  whose  account  such  order  shall  have  been  made 
1  not  be  entitled  to  ask  or  receive  the  same." 

wt.  4  provides  and  enacts  "  that  the  sum  or  sums  of  money  which  any 
justice  or  justices  shall  or  may  order  to  be  paid  to  any  such  poor  person 
iTSons  for  any  longer  space  or  period  of  time  than  one  month,  shall  not 
ed,  for  each  such  poor  person,  the  sum  of  three  shillings  per  week,  or 
s-fourtks  of  the  average  weekly  expence  which  shall  be  usually  borne 
aid  by  the  parish  or  place  on  which  such  order  shall  l>e  made  for  the 
itenance  of  each  poor  person  in  any  workhouse  or  workhouses  in  which 

persons  of  or  belonging  to  such  parish  or  place  shall  be  usually  main- 
ed  and  employed." 

tat.  3(>  Geo.  III.  c.  23, s.  4, provides  "  that  nothing  therein  shall  extend 
laces  where  houses  of  industry  or  other  places  have  been  or  shall  be 
ided  under  the  authority  of  22  Geo.  III.  c.  83  (a),  or  of  any  special  act 
my  parish  or  place  now  in  force ;  but  in  every  such  case,  such  poor 
cms  shall  be  relieved  in  the  same  manner  as  before  the  passing  of  that 
'  See  Rex  v.  Laughton,  2  3f.  4-  S.  324  ;  and  posty  227. 
y  30  Geo.  III.  c.  49,  s.  1.  "It  shall  and  may  be  lawful  to  and  for 
of  his  Majesty's  justices  of  the  peace,  or  any  physician,  surgeon, 
ipothecary,  for  that  purpose  authorised  by  warrant  under  the  hand 

seal  of  any  such  justice  or  justices,  or  for  the  officiating  clergyman 
be  parish  or  place,  duly  authorised,  as  aforesaid,  at  all  times,  in  the 

time,  to  visit  any  parish  workhouse,  or  house  kept  or  provided  for 
maintenance  of  the  poor  of  any  parish  or  place,  within  the  county, 
lg,  liberty,  or  division,  wherein  such  justice  or  justices  shall  he  resident 

shall  have  jurisdiction,  to  examine  into  the  state  and  condition  of  the 
people  therein,  and  the  food,  clothing,  and  bedding  of  such  poor 
»le,  and  the  state  and  condition  of  such  house  or  houses;  and  if  upon 
such  visitation,  the  said  justice  or  justices,  or  persons  duly  authorised  as 
esaid,  shall  find  any  cau«c  or  occasion  of  complaint,  that  then  and  in 
i  case  such  justice  or  justice,  or  persons  duly  authorised  as  aforesaid, 
I,  and  they  are  hereby  authorised  and  impowered,  if  he  or  they  shall 
ik  lit,  to  certify  the  state  and  condition  of  such  workhouse  or  poorhousc, 
.  the  state  of  the  poor  therein,  and  of  their  food,  clothing,  and  bedding, 
he  next  quarter  sessions  of  the  peace  to  he  held  for  such  county,  riding, 
rty,  or  division,  wherein  such  workhouse  or  poorhousc  shall  he  situate, 
er  his  or  their  hands  and  seals  respectively  ;  and  such  justice  or  justices, 
ther  persons  duly  authorised  as  aforesaid,  shall  cause  the  overseers  of 
poor,  or  master  or  governor  of  the  said  workhouse  or  poorhousc  of  such 
sh  or  place,  to  be  summoned  to  appear  at  the  same  sessions,  to  answer 
i  complaint;  and  the  justices  assembled  at  such  quarter  sessions,  on 
■ing  the  parties  on  any  such  complaint,  shall  and  may,  and  they  arc 
by  authorised  to  make  such  orders  and  regulations,  for  the  removing  of 
cause  of  complaint  contained  in  such  certificate  as  aforesaid,  as  to  them 
1  seem  meet ;  and  all  the  parties  concerned  shall,  and  they  are  hereby 
lired  to  abide  by  and  perform  such  orders  and  regulations  as  shall  he  so 
le  by  die  justices  at  the  said  sessions." 
ect.  2.     "  Provided  always,  and  he  it  further  enacted  by  the  authority 
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of  relief,  b)c. 


Justice*  making 
such  orders  may 
direct  the  pay. 
ment  of  relief  to 
be  discontinued. 


Limitation  of  al- 
lowance* In  cer- 
tain 


Not  to  extend  to 
houses  establish- 
ed  by  tt  Geo.  S, 
c.  83. 


Justices,  &c., 
may  visit  parish 
workhouses. 


(<i)  See  this  act  post,  title  )900r,  in  incorporate!  tiistricts. 
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Finding  the  poor 
afflicted  with 
contagions  or  in  • 
fectious  disease. 


Justices  mar  ap- 
point the  keeper 
of  the  workhouse 
to  be  the  go- 
vernor. 
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aforesaid,  that  in  case  any  justice  or  justices  of  the  peace,  or  persons  duly 
authorised  by  warrant  as  aforesaid,  shall,  upon  any  such  visitation,  find  inj 
of  the  poor  in  any  parish  workhouse  or  poorhouse  afflicted  with  any  earta- 
gious  or  infectious  disease,  or  in  want  of  immediate  medical  or  other  as- 
sistance, or  of  sufficient  and  proper  food,  or  requiring  separation  or  removal 
from  the  other  poor  in  the  said  house,  then  and  in  such  case  or  cases,  if  such 
visitation  shall  oe  made  by  a  justice  of  the  peace,  it  shall  and  may  be  lawfvl 
to  and  for  such  justice,  and  he  is  hereby  directed  and  required  to  apply  to 
one  or  more  other  justice  or  justices  of  the  peace,  in  the  county,  riding, 
liberty,  or  division,  and  certify  to  him  or  them  the  state  and  condition  of 
the  poor  in  such  parish  workhouse  or  poorhouse ;  or  if  such  visitation  shall 
be  made  by  the  persons  duly  authorised  as  aforesaid,  then  and  in  such  case 
or  cases  it  shall  and  may  be  lawful  to  and  for  such  persons,  and  they  are 
hereby  directed  and  required  to  apply  to  two  or  more  justices  of  the  peace 
in  such  county,  riding,  liberty,  or  division ;  and  thereupon  the  said  justice* 
shall  and  may,  and  they  are  hereby  authorised  to  make  such  order  for  the 
immediate  procuring  medical  or  other  assistance,  or  of  sufficient  and  proper 
food,  or  for  the  separation  or  removal  of  such  poor  as  shall  be  afflicted  with 
any  contagious  or  infectious  disease,  in  such  manner  as  they  the  said  jus- 
tices, under  their  hands  and  seals,  shall  think  proper  to  direct,  until  the  next 
quarter  sessions  of  the  peace  to  be  held  in  and  for  the  said  county,  riding, 
liberty,  or  division,  wherein  such  workhouse  or  poorhouse  shall  be  situate;  at 
which  quarter  sessions  of  the  peace  the  said  two  justices  are  to  certify  the  same, 
under  their  hands  and  seals  respectively,  to  the  justices  assembled  at  sock 
quarter  sessions,  who  are  hereby  authorised  and  required  to  make  suck 
order  for  the  further  relief  of  the  poor  in  such  parish  workhouse  or  poor- 
house, as  to  the  justices  assembled  at  such  quarter  sessions  shall  seem  meet 
and  proper ;  and  the  charges  and  expences  of  relieving  such  poor  shall  be,  and 
are  hereby  directed  to  be  paid  out  of  the  poor's  rate  of  such  pariah,  in  sack 
manner  as  the  said  justices  assembled  at  such  quarter  sessions  snail  direct" 

Sect  3.  Provided  always,  "  that  nothing  herein  contained  shall  extend,  or 
be  construed  to  extend,  to  any  poorhouse  or  workhouse  in  any  district  or 
districts  which  have  been,  or  may  be  hereafter  incorporated  or  regulated  by 
any  special  act  or  acts  of  parliament." 

By  50  Geo.  III.  c.  50, 8.  3.  "  It  shall  be  lawful  for  the  justices  in  any  such 
special  session,  upon  the  application  of  the  overseers  of  the  poor  of  any  pariah 
or  place,  or  of  the  major  part  of  them,  to  appoint  (a)  the  keeper  of  the  work- 
house of  any  such  parish  or  place  to  be  the  governor  thereof :  and  the  keeper 
so  appointed  so  long  as  he  shall  continue  keeper  of  such  workhouse  umtfl 
the  justices  in  any  such  special  session  shall  revoke  such  appointment  (which 
they  are  hereby  empowered  to  do),  shall  have,  use,  and  exercise  the  nomas 
and  perform  the  duties  by  the  said  act  of  the  22  Geo.  III.  c.  13,  (vide  peet\) 
vested  in  and  imposed  upon  governors  of  the  poor." 


Form  of  appoint- 
ment of i 
of  work* 


ment  of governor 


(a)  Workhouse  Governor's  Appointment; 
by  stat.  50  Geo.  III.  c.  50,  s.  3. 

At  a  petty  sessions  held  at 

in  the  county  of 
this  day  of  one 

County  of      thousand  eight  hund  red  and 

by  justices  of 

to  wit.  the  peace  for  the  said  coun- 

ty, acting  for  the  hundred 
of  within   the  same 

county. 

Upon  the  application  of  the  major  part 
of  the  cverseers  of  the  poor  of  the  parish 
of  in  the  said  county  and  hun- 

dred,  to  us  whose  hands  and  seals  are 
hereunto  affixed,  being  justices  of  the 


peace  acting  in  and  for  the  aforesaid 
county  and  hundred,  we  do  hereby  ap- 
point keeper  of  the  workhouse  *f 
the  said  parish  of  to  be 
thereof;  and  so  long  as  the 
shall  continue  keeper  of  the  mid 
house,  until  the  justices,  in  any  special 
sessions,  shall  revoke  this  appointment,  he 
is  hereby  authorised  to  use  and  eterekt 
the  powers,  and  perform  the  duties  vested 
in  and  imposed  upon  governors  of  the 
poor,  by  an  act  passed  in  the  twenty' 
second  year  of  the  reign  of  George  the 
third,  according  to  an  act  patted  t*  the 
fiftieth  year  of  the  reign  of  the  same  king. 
Given  under  our  hands  and  seals  the  day 
and  year  above  written. 
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Sect  4.  "  If  any  person  who  shall  be  sent  to  any  poorhouse  or  work- 
louse  shall  embezzle,  or  wilfully  waste,  spoil,  or  damage  any  of  the  clothing, 
pods,  or  materials  committed  to  his  or  her  care,  or  shall  take  or  carry  away, 
rithout  permission  of  the  overseer  of  the  poor  or  keeper  of  the  saw  work- 
louse,  any  clothing,  goods,  or  materials  provided  for  the  use  of  such  poor- 
touse,  or  of  any  of  the  poor  therein,  complaint  thereof  may  be  made  upon 
ath  to  one  or  more  justices  of  the  peace  acting  for  the  district  or  division 
a  which  such  parish  shall  be  situate;  and  such  justices  are  hereby  autho- 
ised  to  hear  such  complaint,  and  upon  conviction  to  commit  the  offender 

9  the  house  of  correction,  there  to  be  kept  to  hard  labour  for  any  time  not 
xceeding  two  calender  months,  nor  less  than  seven  days." 

54  Geo.  III.  c.  170,  s.  7.  Enacts,  "  that  it  shall  not  be  lawful  for  the 
oaster,  governor,  or  other  person  entrusted  with  the  superintendence  of  any 
tonse  for  the  reception  of  poor  persons,  or  the  churchwarden,  overseer,  or 
ther  persons  elected,  constituted  or  appointed,  by  or  under  the  authority  of 
ay  act  or  acts  of  parliament  for  the  control  or  management  of  the  poor  of 
ay  district,  parish,  township,  or  hamlet,  to  punish  with  any  corporal  punish- 
tent  whatsoever,  any  adult  person  or  persons  under  his,  her,  or  their  care 
r  charge,  for  any  offence  or  misbehaviour  whatsoever ;  or  to  confine  any 
nch  person  or  persons  whatsoever,  for  any  offence  or  misbehaviour,  for  any 
soger  or  greater  space  of  time  than  24  hours,  or  such  further  space  of  time 
is  may  be  necessary,  in  order  to  have  such  person  or  persons  before  a  justice 
if  the  peace :  any  thing  in  any  act  or  acts  of  parliament  contained  to  the 
ontrary  in  any  wise  notwithstanding." 

And  56  Geo.  III.  c.  129,  s.  2.  Enacts,  "  that  it  shall  not  be  lawful  for 
my  governor,  director,  guardian,  or  master  of  any  house  of  industry  or 
t OTkhouse,  on  any  pretence,  to  chain,  or  confine  by  chains  or  manacles, 
my  poor  person  of  sane  mind." 

55  Geo.  1 1 1,  c  137,  s.  1 .  After  reciting  "  that  many  persons,  received  into 
mblic  workhouses  established  for  the  relief,  maintenance,  and  employment 
rf  the  poor,  pawn  and  dispose  of  their  clothes  and  apparel,  and  the  goods 
ind  chattels  deposited  in  or  belonging  to  such  workhouses ;  and  poor  per- 
ons  relieved  by  having  clothes  and  apparel  given  them  by  the  officers  of 
wishes,  frequently  pawn  and  sell  the  same  ;  and  by  the  laws  now  in  force 

10  punishment  can  be  inflicted  on  them,  or  on  the  person  or  persons  buying 
>t  receiving  the  same  into  pawn  ;  for  remedy  whereof,"  it  is  enacted,  "  that 
he  property  of  and  in  all  and  singular  the  floods,  chattels,  furniture,  provi- 
ions,  clothes,  linen,  and  wearing  apparel,  tools,  utensils,  materials,  and  things 
whatsoever,  had  and  to  be  had,  bought,  procured,  or  provided  for  the  use 
>f  the  poor  of  any  parish  or  parishes,  township  or  townships,  hamlet  or  ham- 
et%  place  or  places,  shall  he  and  the  same  Is  hereby  vested  in  the  overseers 
>f  the  poor  of  such  parish  or  parishes,  township  or  townships,  hamlet  or 
lamlets,  place  or  places  for  the  time  being,  and  their  successors  in  office, 
'or  the  purposes  or  this  act,  who  are  hereby  empowered  to  bring,  or  cause  to 
>e  brought,  any  action  or  actions,  or  to  prefer  or  order  the  preferring  of  any 
>ill  or  bills  of  indictment  against  any  person  or  persons  who  shall  steal,  take, 
>r  carry  away,  or  buy  or  receive  any  such  goods,  chattels,  provisions,  clothes, 
inen,  furniture,  wearing  apparel,  tools,  utensils,  materials,  or  things  what- 
oever,  as  aforesaid,  or  any  part  thereof;  and  in  every  such  action  and 
ndictment  the  said  goods,  chattels  provisions,  clothes,  linen,  wearing  appa- 
el,  tools,  utensils,  materials  and  things,  shall  be  laid  or  described  to  be  the 
JToperty  of  the  overseers  of  the  poor  for  the  time  being  of  such  parish  or 
mrishes,  township  or  townships,  hamlet  or  hamlets,  place  or  places,  without 
taring  or  specifying  the  name  or  names  of  all  or  any  of  such  overseers : 
-Vovided  always,  that  nothing  herein  contained  shall  extend  to  repeal  any 
>f  the  provisions  contained  in  any  act  or  acts  of  parliament,  whereby  the 
woperty  of  and  in  any  such  goods,  chattels,  furniture,  provisions,  clothes, 
inen,  wearing  apparel,  tools,  utensils,  materials  and  things,  is  or  may  be 
ested  in  any  other  person  or  persons  jointly  with,  or  independent  of  the 
)verseers  of  the  poor  of  any  parish  or  parishes,  township  or  townships,  ham- 
et  or  hamlets,  place  or  places." 

JSect.  2  enacts,  "  that  the  overseers  of  the  poor,  or  other  person  or  persons 
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Penalty  on  em. 
hfnrHny  goods. 


Power  of  justice* 
to  commit  offend- 
er*. 


Master*,  &c*  of 
poorhouse  not  to 
punish  or  confine 
beyond  a  limited 
time. 


Confining;  the 
poor  by  chains  or 
manacles  unlaw- 
ful. 


Property  in 
goods.  Stc ,  pro- 
vided for  the  use 
of  the  poor,  to  be 
vested  in  over- 
seers. 


Not  to  repeal 
provisions  in 
local  acts. 
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Fourthly,  Mode 
of  relief  t  See. 

Parish  officers 
may  cause  goods, 
ftc ,  to  bo  mark- 
ed. 


Penalty  on  per- 
sons baying  or 
receiving  into 
pawn  any  pro- 
perty provided 
for  the  poor  by 
parish  officers  % 


or  defacing 
marks. 


Penalty. 


Application  of 
penalty. 


On  nonpayment 
of  penalty,  of- 
fenders to  be  com- 
mitted. 


Person!*  abscond- 
in  k  with  work- 
house property 
to  be  committed. 


Mark  or  stamp 
on  articles  to  bo 
evidence  of  the 
right  of  property. 


Mark  not  to  be 
put  on  the  out- 
side of  wearing 
apparel. 

Persons  frailty  of 
misbehaviour  in 
workhouses  may 
be  committed. 
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who  may  to  appointed  for  the  ordering,  regulating,  managing,  or  providing 
for  the  poor  of  any  parish  or  parishes,  township  or  townships,  hamlet  or 
hamlets,  place  or  places,  jointly  with  or  independent  of  such  overseers  of  the 
poor,  shall  or  may,  and  they  are  hereby  authorised  and  empowered  to  came 
all  such  goods,  chattels,  furniture,  clothes,  linen,  wearing  apparel,  tools, 
utensils,  materials,  and  things  capable  of  being  marked,  and  from  time  to 
time  belonging  to  such  overseers,  or  other  person  or  persons,  to  be  marked, 
stamped,  or  branded  with  the  word  "  workhouse,"  and  such  other  mark  or 
marks  as  they  shall  think  proper  for  identifying  the  parish  or  parishes,  town- 
ship or  townships,  hamlet  or  hamlets,  place  or  places,  by  which  the  same 
shall  have  been  provided :  And  if  any  pawnbroker  or  other  person  orpersous 
shall  knowingly  take  in  pawn,  buy,  exchange,  or  receive  any  goods,  chattels, 
furniture,  clotnes,  linen,  wearing  apparel,  tools,  utensils,  materials  and 
things  provided  for  the  use  of  any  of  the  poor  who  are  or  shall  be  received 
into  the  workhouse  of  any  parish  or  parishes,  township  or  townships,  hamlet 
or  hamlets,  place  or  places,  or  to  whom  the  same  shall  hare  been  given  by 
the  overseers  of  the  poor,  or  other  such  person  or  persons  as  aforesaid,  ap- 
pointed as  aforesaid,  of  or  for  any  such  parish  or  parishes,  township  or  town- 
ships, hamlet  or  hamlets,  place  or  places,  or  any  of  them,  or  any  of  the  goods 
or  materials  carried  into  any  such  workhouse  or  workhouses,  to  be  wrought 
up,  manufactured,  or  used  by  the  poor  there,  or  any  of  the  goods  or  furniture 
or  such  workhouse  or  workhouses :  or  shall  receive  or  buy  any  of  the  provi- 
sions allotted  to  or  provided  for  the  poor  of  such  workhouse  or  workhouses, 
or  shall  be  aiding  or  assisting  therein  :  or  if  any  person  or  persons  shall  cause 
such  mark  or  stamp,  marks  or  stamps  as  aforesaid,  to  be  obliterated  or  de- 
faced, every  person  so  offending,  shall  forfeit  for  every  such  offence  any  sum 
not  exceeding  the  sum  of  five  pounds,  nor  less  than  one  pound,  upon  con- 
viction thereof,  either  by  the  confession  of  such  person  or  persons,  or  by  the 
oath  of  one  or  more  credible  witness  or  witnesses,  before  any  one  or  more  of  his 
Majesty's  justices  of  the  peace  of  the  county,  city,  town,  riding,  or  division 
wherein  the  offence  or  offences  shall  be  committed ;  one  moiety  of  which 
said  penalty  shall  go  to  the  informer  or  informers,  and  the  other  moiety 
shall  go  and  be  paid  to  the  overseers  of  the  poor  of  the  parish  or  parishes, 
township  or  townships,  hamlet  or  hamlets,  place  or  places  to  which  such 
articles  or  things  may  belong,  for  the  use  of  the  poor  of  such  parish  or 
parishes,  township  or  townships,  hamlet  or  hamlets,  place  or  places ;  and  in 
case  any  person  or  persons  who  shall  be  connoted  as  aforesaid,  shall  not  pay 
such  penalty  or  penalties  upon  conviction,  then  and  in  such  case  such  jus- 
tice or  justices  of  the  peace  shall  and  may  and  is  and  are  hereby  required  to 
commit  such  offender  or  offenders  to  the  common  gaol  or  house  of  correction, 
there  to  remain  without  bail  or  mainprize  for  any  space  of  time  not  exceed- 
ing two  calendar  months :  and  if  any  person  or  persons  shall  desert  or  run 
away  from  any  workhouse  or  workhouses,  and  carry  away  with  him,  her,  or 
them,  any  clothes,  linen,  or  other  goods  or  things  as  aforesaid,  such  person 
or  persons  being  thereof  lawfully  convicted,  either  by  the  confession  of  such 
party  or  parties,  or  by  the  oath  or  oaths  of  one  or  more  credible  witness  or 
witnesses,  before  any  justice  or  justices  of  the  peace,  shall  by  such  justice 
or  justices  of  the  peace  be  forthwith  committed  to  the  common  gaol  or  home 
of  correction,  there  to  remain  without  bail  or  mainprize  for  the  space  of  three 
calendar  months ;  and  in  all  cases  such  mark,  stamp,  or  brand,  on  any  sack 
articles  or  things  as  aforesaid  (being  duly  authenticated)  shall  be  considered 
and  taken  to  be  sufficient  evidence,  without  further  proof,  of  the  right  of 
property  in  such  overseers  or  other  person  or  persons  appointed  as  aforesaid, 
as  the  case  may  be :  Provided  always,  that  such  mark  or  stamp  as  aforesaid 
shall  not  at  any  time  be  placed  on  any  articles  of  wearing  apparel  so  as  to 
be  publicly  visible  on  the  exterior  of  the  same." 

Sect.  5.  u  And  whereas  persons  maintained  in  public  workhouses  somethnei 
refuse  to  work,  or  arc  guilty  of  drunkenness  and  other  misbehaviour,  and  by 
the  laws  in  being  no  sufficient  punishment  is  provided  for  such  offences;  ft 
is  therefore  enacted,  that  in  case  any  person  or  persons  maintained  in  any 
public  workhouse  or  workhouses  established  for  the  relief,  maintenance,  and 
employment  of  the  poor,  shall  refuse  to  work  at  any  work,  occupation,  or 


Fence}  contrary 
■and  no*  aui  [o 


a  (At  ttatutc  in  [Ant  a 


i  and  jmnidtd.     Giu 
«  may  be,]  (A*  day  on 


such  conviction  shall  he  good  and  effectual   in  law  to  all  intents   Conviction  not 

oaes,  and  shall  not  be  quashed  or  set  aside,  or  adjudged  void  or  to  bt  Mtrndefor 

it,  for  want  of  any  uther  form  of  words  whatever ;  nor  shall  the   "*" 

emoved  by  certiorari,  or  any  other  writ  or  process  whatsoever,  into 

s  Majesty's  courts  of  record  at  Watmiiutrr ;  any  law,  statute,  or 

he  contrary  thereof  notwithstanding. 

**  Provided  always,  That  if  an;  person  or  persons  shall  think  himself,  Appal  to  the 

•  themselves  aggrieved  liy  the  judgment  of  such  justice  ot  justices  V*"*"*"10"*- 

id,  such  person  or  persons  may  appeal  to  the  next  general  or  quar- 

a  of  the  peace  to  be  held  for  the  county,  city,  or  place,  wherein 

of  complaint  shall  have  arisen ;  such  person  or  persons  at  the 
is,  her,  or  their  conviction  entering  into  a  recognizance,  with  two   Kecntiiiwwaa 
sureties  conditioned  personally  to  appear  at  the  said  sessions  to   be  «"=«i  Into, 
.ppeal,  and  to  abide  the  further  judgment  of  the  justices  at  such 
seemt>led ;  and  the  said  justices  at  such  general  or  quarter  sessions 

and  determine  the  causes  and  matters  of  such  appeal  iu  a  nun- 
,  and  make  such  order  therein  as  the  said  justices  shall  think  pro- 
the  determination  of  such  justices  at  their  genera]  or  quarter  ses-  £^jdautDDe 
I  be  final  and  conclusive."  ^*^' 

III.  c.  13d,  reciting  that  ■  divers  local  acts  of  parliament  have   Certain  novi- 
icd,  containing  enactments  relative  to  the  maintenance  and  re-  ^"jy^^j™* 
>f  the  poor,  varying  the  general  law  with  respect  to   particular  Saof  Hnwrs- 
'  lies,  townships,  or  hamlets ;  and  it  is  expedient  that  some  of  nlng "' Urc 
ts  should  be  repealed";  enacts, "  that  all  enactments  and  provi-   r^St°?|  G*°' '' 
— —J  in  any  act  or  acts  of  parliament  since  the  commencement 
ga  of  his  late  Majesty  King  George  the  First,  whereby  any  poor 

persons,  other  than  such  as  shall  actually  apply  for  and  receive 
relief,  are  compelled  or  made  compellable  to  go  or  remain  in  any 
udustry  or  workhouse ;  or  whereby  any  poor  person  or  persons  may 
■A  or  kept  in  any  house  of  industry  or  workhouse ;  at  the  discretion 
ernors  or  directors  thereof,  or  of  the  churchwardens  or  overseers  of 
fan;  district,  parish,  township,  or  hamlet,  after  such  persons  are 
f  maintaining  themselves ;  or  whereby  any  poor  person  or  persons 
rmpelled  to  remain  in  any  house  of  industry  or  workhouse,  until 
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industry  or  workhouse,  shall  hereafter  be  empowered  or  authorised  to  be- 
come contributors  to,  or  to  take  the  benefit  of  such  house  of  industry  or 
workhouse ;  or  whereby  auy  directors,  governors,  guardians,  or  masters  of 
any  such  house  of  industry  or  workhouse,  are  authorised  or  empowered  to 
hire  out  any  poor  person  or  persons  of  full  age,  or  to  contract  or  agree  with 
any  person  or  persons  to  have  and  take  the  profit  of  the  labour  of  such  poor 
person  or  persons ;  shall  be  wholly  and  severally,  and  the  same  are  hereby 
wholly  ana  severally  repealed. 

Rex  v.  St.  Peter  and  St.  Paul,  in  Bath,  Cold.  213 ;  1  Bott.  483;  2  NoL 
P.  L.  165.    Two  justices  by  an  order  remove  William  Hill  from  Lyncombe 
and  Widcambe  to  St.  Peter  and  St.  Paid.    The  sessions  on  appeal  confirm 
the  order,  and  state  the  following  case: — The  parishioners  of  St.  Peter 
and  St.  Paid,  in  conjunction  with  the  parishioners  of  St.  James,  in  Both, 
purchased  a  piece  of  ground  in  the  parisn  of  Lyncombe  and  Widcambe,  and 
built  thereon  a  house  for  the  reception  and  maintenance  of  their  poor.  And 
the  said  William  Hill,  together  with  the  rest  of  the  paupers  belonging  to 
the  said  parish  of  St.  Peter  and  St.  Paul,  removed  to  the  said  house,  where 
they  have  been  maintained  ever  since,  without  any  charge  to  the  said  parish 
of  Lyncombe  and  Widcombe.    The  said  Hill  and  all  the  other  paupers  car- 
ried with  them  regular  certificates,  which  were  delivered  to  one  of  the  offices 
of  Lyncombe  and  Widcombe.    Notwithstanding  his  certificate  the  pauper 
was  removed  from  Lyncombe  and   Widcombe,  though  he  had  not  been 
chargeable  to  that  parish.    The  sessions  confirmed  the  order,  being  of 
opinion,  that  the  pauper  was  not  an  object  of  the  certificate  act,  and  con- 
sequently not  protected  by  it.    Howarth,  Morris,  $•  Franklin  shewed  cans 
in  support  of  these  orders.    Lord  Mansfield,  C.  J.,  (without  hearing  the 
other  side,)  said,  "  To  be  sure  it  was  a  radical  defect  in  the  system  of  the 
poor-laws,  more  especially  in  a  commercial  and  manufacturing  country, 
that  the  poor  should  be  all  confined  to  their  respective  parishes.    Possessed 
of  industry,  vigour,  and  skill,  a  man,  who  could  not  find  work  at  home, 
was  prohibited  from  seeking  it  abroad.    The  legislature  endeavoured  to 
cure  this  evil  by  introducing  certificates,  under  which  the  pauper  is  at 
liberty  to  go  and  reside  wherever  he  pleases.    And  the  true  principle  b, 
to  extend  this  protection  to  the  utmost  latitude.    There  should  be  no 
clog,  no  restraint    But  then  the  act  did  not  compel  the  granting  of 
them.    The  want  of  workhouses  was,  however,  soon  felt  as  an  inconve- 
nience ;  they  were,  not  long  after,  introduced  by  the  legislature ;  and,  if 
well  regulated,  a  most  desirable  mode  of  relief  they  are ;  they  supply  com- 
fort and  accommodation  for  those  who  cannot  work,  and  employment  for 
those  who  can.     In  many  instances  which  have  chanced  to  fail  within  nry 
knowledge,  particularly  on  the  Midland  circuit,  they  have  reduced  the 
annual  amount  of  the  poor  rates  one-half.    But  this  benefit  could  not  within 
itself  be  received  by  every  separate  district :  for  where  parishes  were  small, 
the  expence  of  the  necessary  buildings  was  too  heavy  for  them.    This  ob- 
stacle was  foreseen  by  the  legislature,  and  provided  against  accordingly. 
Though  single  parishes  could  only  contract  for  these  buildings,  within  tier 
own  limits,  yet,  where  two  unite,  no  restrictions  were  imposed,  the  power  » 
general.    It  is  obvious,  that  the  workhouse  of  a  single  parish  must  he  most 
conveniently  situated  in  that  parish.    Upon  a  similar  principle,  where  many 
parishes  were  jointly  concerned,  the  legislature  did  not  require  that  the 
building  should  be  raised  in  either  of  the  confederate  parishes ;  because  hi 
such  case,  a  spot  might  be  found  in  some  other  parish  more  central  aid 
better  accommodated  to  their  general  convenience,  than  any  part  of  their 
united  district.    The  act,  therefore,  authorises  the  purchase  any  where: 
and  when  once  the  joint  purchase  is  made,  wherever  it  be,  it  becomes  a  part 
of  the  local  system  of  each  contractingparish ;  and  if  the  poor  will  not  go 
there,  they  are  not  entitled  to  relief.    The  same  narrow  spirit  that  has  im- 
peded the  progress  of  this  beneficial  plan,  now  starts  up  again  to  limit  dun 
power,  and  almost  to  overthrow  the  act  itself;  which  was  calculcated  ulti- 
mately to  reduce  expence,  as  well  as  promote  industry  and  encourage 
manufactures,  by  employing  all  the  poor  under  the  eye  of  one  master.    Bat 
the  objection  is  not  warranted  by  the  certificate  act     Whatever  might  be 


ler  the  perpetual  property  of  the  united  parishes,  is  not,  to  this  pur- 
ler  to  be  considered  as  put  of  those  parishes  to  which  it  no  belongs, 
le  pariah  in  which  it  is  locally  situated ;  upon  the  same  principle, 

'  mnr  HHnllltinrui  in   (he  mw   r,f  nirTi  i-hilrli-eri    Ivun    in    irunlq  " 


many  resolutions  iu  the  case  of  such  children  bom  in  gaols.  - 
id  AjAunl,  Jr.,  concurring,  both  orders  were  quashed. 

Geo.  II.  c-  40,  s.  13,  prohibit*  the  tale  or  use  of  ipirituout  liquon 
•rkJwute,  or  haute  of  entertainment  for  porith  poor. 

Primtntn  confined  under  Mane  Proceu  for  Debt,  in  Gmoli  whiek 

ore  not  County  Gaolt. 
i.  III.  c.  160.    After  reciting  that  "  great  distress  is  suffered  by 
n)  confined  under  mesne  process  for  debt  in  such  gaols  as  are  not 
tola,  in  consequence  of  their  not  receiving  an;  allowance  whereon 
during  the  time  of  such  confinement,"  it  is  enacted,  s.  1,  "  that  it   Junes*  to  on* 
awful  tor  any  one  justice  of  the  peace  acting  for  the  county,  riding,  PJJ2JJS  '*" 
i,  wherein  any  gaol  which  is  not  a  county  gaol  is  situated,  to  order  the   j£°2 ^"j£  j£ 
of  the  poor  of  the  parish,  township,  or  place  wherein  any  such  gaol    county  ptou. 
not  a  county  gaol)  shall  be  atuated,  to  relieve  any  poor  person  who 
onfined  in  such  gaol  under  mesne  process  for  debt,  and  who  shall 
such  justice  to  he  unable  to  support  himself  or  herself,  and  who 
e  applied  for  relief  to  such  overseers  aa  aforesaid." 

L    "That  the  sum  to  be  given  for  the  relief  of  any  such  poor  person    Limiting  the 
exceed  fid.  per  dim,  during  the  time  of  his  or  her  confinement  in   *om' 
under  mesne  process  for  debt" 

.    "The  uverseersof  the  ponrof  any  auchparish,  township,  or  place,   i***i  nMtm 
way  such  application  for  relief  shall  be  made  as  aforesaid,  if  they  ffj^jfr  *• 
bt  whether  such  poor  person  is  legally  settled  in  such  parish,  town- 
dace,  shall  cause  him  or  her  to  be  examined  upon  oath  before  one 
justice  or  justice  of  the  peace,  touching  his  or  her  last  legal  aettle- 
on  which  examination  it  shall  be  lawful  for  justices  to  make  an 
die  removal  of  such  poor  person  to  the  place  of  bis  last  legal  settle- 
id  to  suspend  the  execution  of  such  order  of  removal  during  the   order  of  renin, 
uch  penon  being  confined  in  such  gaol  under  such  mesne  process,  to  be  impendcc 
apensum  of  the  same  shall  be  indorsed  on  the  said  order,  and   JJJJiJJJJj1'  '* 
'  inch  justices,  and  the  subsequent  permission  to  execute  the  same,  ' 

indorsed  on  tile  said  order,  and  signed  by  such  justices,  or  by  any 
justices  of  the  peace  acting  for  the  same  county,  tiding,  or  division. 
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parish,  township,  or  place  in  which  such  pauper  is  adjudged  to  be  settled, 
to  repay  to  the  overseers  of  the  poor  of  the  parish,  township,  or  place  wherein 
such  gaol  shall  be  situated,  all  the  charges  proved  upon  oath  of  any  such 
overseers  of  the  parish,  township,  or  place  where  the  gaol  is  situated,  to  hate 
been  incurred  in  granting  relief  to  such  pauper  during  the  time  of  his  con- 
finement and  the  suspension  of  such  order,  not  exceeding  6d.  per  diem ; 
and  if  the  overseers  of  the  parish,  township,  or  place  to  which  such  order  of 
removal  shall  be  made,  or  any  or  either  of  them,  shall  refuse  or  neglect  to 
pay  any  such  sum  so  advanced  as  aforesaid  within  twenty-one  days  after 
demand  thereof,  and  shall  not  within  the  same  time  give  notice  of  appeal  as 
hereinafter  mentioned,  it  shall  be  lawful  for  one  justice  of  the  peace,  by 
warrant  under  his  hand  and  seal,  to  cause  the  money  so  directed  to  be  paid 
as  aforesaid,  to  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the 
person  or  persons  so  refusing  or  neglecting  to  pay  the  same,  and  also  sock 
costs  attending  the  same,  not  exceeding  40*.,  as  such  justice  shall  direct; 
and  if  the  parish,  township,  or  place  to  which  the  removal  was  ordered  to 
be  made,  be  without  the  jurisdiction  of  the  justice  of  peace  issuing  the 
warrant,  then  such  warrant  shall  be  transmitted  to  any  justice  of  the  peace 
having  jurisdiction  within  such  parish,  township,  or  place  as  aforesaid,  who 
upon  receipt  thereof  is  hereby  authorised  and  required  to  indorse  the  suae 
for  execution :  provided  nevertheless,  that  if  the  sum  so  ordered  to  be  paid 
on  account  of  such  costs  and  charges  exceed  the  sum  of  57.,  the  party  or 
parties  aggrieved  by  such  order  may  appeal  to  the  next  general  quarter  ses- 
sions for  the  county,  riding,  or  division  in  which  such  gaol  is  situated,  against 
the  same,  as  they  may  do  against  an  order  for  the  removal  of  poor  persons 
by  any  law  now  in  being ;  and  if  the  court  of  quarter  sessious  shall  be  of 
opinion  that  the  sum  so  awarded  be  more  than  of  right  ought  to  have  beta 
directed  to  be  paid,  such  court  may  and  is  hereby  directed  to  strike  oat  tat 
sum  contained  in  the  said  order,  and  insert  the  sum  which,  in  the  judgment 
of  the  said  court,  ought  to  be  paid,  and  in  every  such  case  the  said  court  of 
quarter  sessions  shall  direct  that  the  said  order  so  amended  shall  be  carried 
into  execution  by  the  said  justices  by  whom  the  order  was  originally  made, 
or  either  of  them,  or  by  such  other  justice  or  justices  as  the  said  court  shafl 
direct." 

Sect.  6.  "  That  it  shall  be  lawful  for  the  overseers  of  the  poor  of  the  parish, 
township,  or  place  wherein  such  poor  person  shall,  by  such  order  of  removal, 
be  adjudged  to  be  legally  settled,  to  appeal  against  such  order  to  the  next 
general  quarter  sessions  of  the  peace  for  the  county,  riding,  or  division  hi 
which  such  gaol  is  situated,  holdcn  after  the  service  of  the  copy  of  sack 
order  of  removal,  in  case  such  copy  shall  have  been  served  upon  such  over 
seers  twenty-one  days  before  the  holding  of  such  quarter  sessions,  but  ia 
case  the  same  shall  not  be  served  twenty-one  days  before  the  holding  of 
such  next  general  quarter  sessions,  then  the  appeal  may  be  to  the  next 
succeeding  general  quarter  sessions  holden  for  tne  said  county,  riding,  or 
division,  and  upon  such  appeal  the  like  proceedings  may  be  had  as  an 
observed  in  other  cases  of  appeals  against  orders  of  removal  of  poor  persoaf 
by  any  law  now  in  being :  Provided  always,  that  in  case  such  order  of  removal 
and  suspension  is  not  appealed  against  in  manner  aforesaid,  or  if  upon 
appeal  such  order  shall  be  confirmed,  such  poor  person  shall  be  deemed  aad 
taken  to  be  legally  settled  in  the  parish,  township,  or  place  in  which  he  fhaB 
by  such  order  of  removal  be  adjudged  to  be  legally  settled." 

Sect  7.  "  That  in  case  any  poor  person  applying  for  relief  under  the 
provisions  of  this  act  shall,  upon  his  examination  as  to  his  last  legal  settle- 
ment, be  found  not  to  be  legally  settled  in  any  parish,  township,  or  place 
within  England  and  Wales,  it  shall  be  lawful  for  any  one  justice  or  the 
peace  to  order  the  overseers  of  the  poor  of  the  parish,  township,  or  place 
wherein  the  gaol  is  situated,  (in  which  such  poor  person  [shall  be  confined 
under  mesne  process  for  debt,)  to  relieve  such  poor  person  with  a  sum  not 
exceeding  6d.  per  diem  out  of  the  funds  in  their  hands  applicable  to  the 
relief  of  the  poor,  which  sum  shall  be  re-imbursed  to  the  overseers  of  the 
poor  of  the  said  parish,  township,  or  place,  for  the  use  of  such  funds,  oat 
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r  division  i 


vnfinemgui  of  such  [ni»r  person  upon  such  mesne  pn«:ess  a>  aioretiiid. 


Oath  of  a  Poor  Person  wanting  Maintenance. 

B.,  of  n,  the  poriiA  of  in  the  county  of  naAtlA  ooiA.  l*ol  i 

Mir  .mil  impotent,  and  no(  uoif  To  lior*  or  M  pugg  /or  Umtrtf  and  ha  family,  • 

bto  /ill  At  did  apply  for  relief  lo  f Ar  pnrMgnrri  of  the  uhi  paritk  ' 

ntT,  (a)  netting  |or,  toBM  oftAe  ownrV.  of  lA. pwr  nT" lAe  laid  /.i.uA.J  and 


Warrant  thereupon 
Ij  of")  To  tht  constables  of 

>      and  lo  every  or  them. 


ilioli  li»'  (  ll  >.T'.i-.T;. 

ic  piriili  of  in  ilie  uxl  rouoty, 


i.  CIS.  nf  your  pariih,  hull,  thii  Aaii  made  oalA  before  me 


',  (At  tuid  G.  B.,  did  on  ttitt  oj./>lu  tn  lKrp.ii  iihk-utti  of  your  laid  pariih  at  u 
r  [or  other  public]  (h)  meeting  [or.  in  and  raw  nf  ike  evrrietri  of  the 

•f  the  laid  parisA,  or,  lo  tAt  wlf  r  *r«try  of  (At  laid  jwiiA,]  and  wu  Ay  lAein 
id  I*  At  relieved  ■  Then  ere  therefore  In  pejMN  M  >"  An  HH  %«rv'i  xonw, 
■am  two  of  the  actratri  of  the  poor  of  the  laid  pariiA  lo  inur  or/'™-.  ™  m 

next,  or  (At  Anifir  of  in  in  (At  mid  munly,  ut  (At  Aoiir  of 

r  forenoon  of  the  tana  (by,  lo  tAo*>  ihii  uinv  rrtitf  tlumU  not  he  given  to  [A* 
3.B.  And  At  you  (A™  fAtrt  utrh  (Ait  pMp(  In  ■HM  mAof  you  iAaf/  Aunt 
Atreof.     Giwn  mnitr  my  Aand  and  muI  (At         '    day  of 


tjallTo  the  chnruhwrnrdem  mad  o 


if  (To  thee! 
J      in  the 


u-tyrf 


M  of  the  poor  of  the  perieh  of 


l*w  G.B.  of  the  pariih  af  in  the  said  county  of  AatA  mad* 

before  mi  [or,  in  a  cue  of  mort  nrgcul  dittreu,  btfori  me,']  of  Ail    Order  ef  relief  er 

*tjr*i  Judieet  o/'  (At  peace  for  (At  uid  county,   toot   At  (At  G.  I),  laid  if  pear    ihMImhh. 
iapttaar  ad  not  adit  Is  worfc,  and  (An I  At,  the  mid  G.B.  did  an  Jatt 

>  /tr  relief  to  the  pvriihitmert  of  tht  nid  pariih  ef  at  a  vtttry  [or,  puMic 

■V>]  [*Ti  (•  *»d  (w>  of  'A<  ostnttri  of  (At  poor  vf  f  At  Hid  pariih,] 

It  bW  Mitel  MMru  ef  t At  laid  parish,]  and  vat  Ay  (Am  refund  la  be  relieved. 
■d  (tAtrtat  m  of  (At  overeetn  ef  (At  poor  of  tAt  and  pnriiA  Aon*  Attn  duly  luin- 
rf  ttuppoar  Arfare  tu  [or  nt]  lo  lAoio  cautt  toAy  rtiitf  lAouid  not  bl  giatn  te  the 
3.  B.  and  have  appeared  before  ui,  [or  me,]  id  purtuaiwt  of  mch  tununsru,  tut 
*M  itadt  any  nijflcitTir  cautt  la  appear  at  afortiaid  [or,  Awl  Aaw  nude  dtfoHil 
tear  before  hi,  or  mt,]  according  lo  lAt  laid  lutwumi. 

ui* i>i  m  [hereititcthe  ipeeUlcinio  of  granting  relief]  wa  [or  f]  do  therefore 
the  dnirtAnordtn!  and  tstrttiri  of  tAt  poor  of  lAe  laid  paruft,  or  meA  of  them 
•em  (fcajt  prtHUt  lAaii  come,  te  pay  onla  lAt  laid  G.B.  the  rum  of 
y  anal  twry  meek,  for  and  lomardi  nil  tupport  and  auviMnamee  for  one  mobeA, 


h  of  giemi  urgancy^for/ourten  dayi,]  [or,  till  lAe  ntzt  petty  mriom  lo  At 
]  [or,  if  the  porah  be  under  contnet  for  lodging,  keeping,  end 
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fourthly,  Mode  maintaining  their  poor,  for  three  months,  unless  sooner  discontinued  by  our  ord/t-w-s] 

of  relief,  tyc.     from  the  day  of  the  date  hereof. 
——————       Given  under  our  hands  and  seals,  [or,  under  my  hand  and  seal,]  this 

of  in  the  year  of  our  Lord  one  tlumsand  eight  hundred  and  (a) 


Contract  for 
maintenance. 


Other  stipulations 
suggested. 


Form  of  approba- 
tion of  two  jus- 
tices to  such  con* 
tract. 


Contract  for  Maintenance. 

At  a  public  meeting  of  the  inhabitants  of  the  parish  of  in  the  county  tf 

for  that  purpose  assembled,  upon  usual  notice  thereof  first  given;  it  ism- 
tract  ed,  by  and  with  the  consent  of  the  major  part  of  the  said  inhabitants  so  assembled 
as  aforesaid,  between  and  churchwardens,  and  and  em- 

seers  of  the  poor  of  the  said  parish,  of  the  one  part,  and  of  w  tk 

said  parish,  yeoman,  of  the  other  part :  That  he,  the  said  shall  and  will, 

during  the  space  of  one  whole  year,  to  commence  from  next  ensuing,  at  ail  isa 

proper  costs  and  charges,  in  the  house  in  which  he  now  dwelleth,  find,  provide,  sss 
allow  unto  all  such  poor  people  as  shall  be  lawfully  entitled  to  relief  and  maintennct 
from  the  said  parish,  and  shall  be  brought  unto  him  by  the  churchwardens  er  essr* 
seers  of  the  poor  aforesaid,  or  any  of  them,  or  by  their  er  any  of  their  succemonfm 
the  time  being,  sufficient  lodging,  meat,  drink,  clothing,  employment,  and  other  thhjn 
necessary  for  their  keeping  and  maintenance :  And  that  in  consideration  thereof,  m 
said  churchwardens  and  overseers  of  the  poor,  and  their  successors  respeetitshf,  shsU 
pay  or  cause  to  be  paid  to  the  said  the  sum  of  in  equal  proportums.—- 

The  said  to  have,  moreover,  and  to  take  unto  himself  the  benefit  ef  the  sad 

poor  people's  work,  labour,  and  service,  during  the  said  term.  Jn  witness  wkmmf 
the  parties  to  these  presents  have  hereunto  set  their  hands,  the  day  ef 

To  prevent  misapprehension,  it  may  be  expedient  to  insert  a  clause  sue 
particularly  denning  the  duties  and  the  rights  of  the  contracting  parties » 
to  the  clothing  which  is  furnished  to  the  poor,  during  and  at  the  tprmmiiint 
of  the  contract  And  also,  if  any  of  the  paupers  die,  at  whose  expense  tkj 
shall  be  buried ;  and  that  a  proportionate  reduction  shall  be  made  from  fist 
sum  to  be  paid  for  the  whole.  As  also,  if  they  shall  be  refractory  or  ungo- 
vernable, who  shall  be  at  the  charge  of  sending  them  to  the  house  of  cor- 
rection, &c.  (vide  ante,  198.)  And  other  conditions  as  there  may  be  occarioa, 
according  to  the  peculiar  circumstances  of  each  case. 

If  two  parishes  or  townships  join  in  such  contracting,  it  will  be  ex* 
pedient  to  insert  in  the  contract  the  consent  of  the  justice  of  the  peace  In 
the  union  of  the  two  parishes  for  such  purpose,  as  thus :  by  end 

with  the  consent  of  the  major  part  of  the  said  inhabitants  so  assembled  m 
aforesaid  respectively;  the  consent  of  esq.,  one  of  kis  Majestsfsjuthm 

of  the  peace  for  the  said  county,  dwelling  tn  the  said  parish  of  \f*,nm 

to  the  said  parishes  or  townships  of  ]  to  the  union  of  the  two  fetish* 

aforesaid  for  this  purpose  having  been  duly  obtained. 

The  assent  of  two  justices  may  be  indorsed  thereon  as  follows : — 

We,  and  esqrs,,  two  of  his  Majesty's  justices  of  the  peace  fir  tk 

within-mentioned  county  of  a\id  dwelling  in  the  within-mentioned  parish  ef 

[or,  near  to  the  within-mentioned  parishes  or  townships  of  "]de  cssjart 

unto,  allow,  and  approve  of  the  within-written  contract.     Given  under  omr  retmxtne 

hands  and  seals,  the  day  of 

It  would  appear,  from  the  form  of  the  consent  of  a  justice  to  the  contract 
of  maintenance  given  in  the  former  editions  of  this  work,  that  the  sanction 
of  one  justice  to  such  contract  would  be  sufficient;  but  this  is  not  so.  Uadff 
the  9  Geo.  I.  c.  7,  the  approbation  of  a  justice  was  not  required  at  all,  ex- 
cept in  those  cases  where  two  parishes  united  for  the  purpose  of  providing  a 
house  in  which  to  maintain  their  poor  jointly,  and  in  those  cases  the  ooaist 
of  a  justice  to  the  union  was  requisite;  but  the  contracts  for  mgintainsf 
the  poor  might  still  be  made  without  magisterial  interference.    It  was  is 

(a)  The  Court  of  K.  B.  have  no  ju-  on  a  particular  parish.  Jfcr  ▼.  J***" 
risdiction  to  grant  a  mandamus  to  magis-  of  Middlesex,  4  B.  b)  A.  396.  Set 
1  rates  to  make  an  order  of  maintenance    JHotUfamuJ. 
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Sequence  of  the  evils  which  arose  from  persons  entering  into  these  engage-   Fourthly,  Mode 
•nts  who  were  unable  to  fulfil  them,  that  the  legislature  provided,  hy  the      of  relief,  b)c. 
Geo.  III.  c.  64,  that  the  approbation  of  two  justices  should  be  necessary 
all  such  contracts,  and  that  securities  were  required,  and  other  condi- 
is  were  imposed  for  the  protection  of  the  poor,  and  of  parishes  also,  in 
b  cases. 


Fifthly)— (ffif  ti)t  J&tgulatum*  of  $arufy  Vtitxiti  unto  *tat*. 
58  6*0.  III.  f.  69,  an*  59  ©to.  HI.  C.  85.  (a) 
[See  ante,  Vol.  I.,  tit.  C^urdjtoartTrrijtf.] 

ie68  Geo.  III.  c.  69,  intituled  An  act  for  the  regulation  of  parish  vestries, 
ts,  s.  1,  that  "no  vestry  or  meeting  of  the  inhabitants  in  vestry  of 
r  any  parish  shall  be  holden  until  public  notice  shall  have  been  given 
ch  vestry,  and  of  the  place  and  hour  nt  fr^diny  the  game,  and  the 
jj  purpose  thereof,  three  days  at  the  least  before  the  day  to  pe  appointed 
olding  such  vestrv.  bv  the  publication  of  such  notice  in  the  pariah 
ch  or  chapel  on  soine  Sunday  during  or  immediately  after  divine  str- 
and by  affixing  the  same,  ialrly  written  or  printed,  on  the  principal 
of  such  church  or  chapel. 

wL2.  "And  for  the  more  orderly  conduct  of  vestries,  be  it  further  enacted, 
in  case  the  rector  or  vicar,  or  perpetual  curate,  shall  not  be  present,  the 
ms  so  assembled  in  pursuance  of  such  notice,  shall  forthwith  nominate  and 
int  by  plurality  of  votes,  to  be  ascertained  as  herein-after  is  directed,  one  of 
ohabitants  of  such  parish  to  be  the  chairman  of  and  preside  in  every  such 
y ;  and  in  all  cases  of  equality  of  votes  upon  any  question  arising  therein, 
chairman  shall  (in  addition  to  such  vote  or  votes  as  he  may  by  virtue  of 
act  be  entitled  to  give  in  right  of  his  assessment)  have  the  casting  vote ; 
minutes  of  the  proceedings  and  resolutions  of  every  vestry  shall  be  fairly 
distinctly  entered  in  a  book,  (to  be  provided  for  that  purpose  by  the 
chwardens  and  overseers  of  the  poor),  and  shall  be  signed  by  the  chair- 
,  and  by  such  other  of  the  inhabitants  present  as  shall  think  proper  to 
the  same. 

*ct-  3.  u  In  all  such  vestries  every  inhabitant  present,  who  shall,  by 
last  rate  which  shall  have  been  made  for  the  relief  of  the  poor,  have 
i  assessed  and  charged  upon  or  in  respect  of  any  annual  rent,  profit,  or 
e  not  amounting  lo  50/.,  shall  have  and  be  entitled  to  give  one  vote 
no  more ;  and  every  inhabitant  there  present,  who  shall  in  such  last 
have  been  assessed  or  charged  upon  or  in  respect  of  any  annual  rent  or 
s,  profit  or  value,  amounting  to  50/.  or  upwards,  (whether  in  one  or 
e  than  one  sum  or  charge),  shall  have  and  be  entitled  to  give  one  vote 
every  25/.  of  annual  rent,  profit,  and  value  upon  or  in  respect  of  which 
shall  have  been  assessed  or  charged  in  such  last  rate,  so,  nevertheless, 
t  no  inhabitant  shall  be  entitled  to  give  more  than  six  votes :  and  in 
»  where  two  or  more  of  the  inhabitants  present  shall  be  jointly  rated, 
h  of  them  shall  be  entitled  to  vote  according  to  the  proportion  and 
Hint  which  shall  be  borne  by  him  of  the  joint  charge  ;  ana  where  one 
r  of  the  persons  jointly  rated  shall  attend,  he  shall  be  entitled  to  vote 
wding  to  and  in  respect  of  the  whole  of  the  joint  charge." 
aulkner  v.  Elyar,  6  D.  $■  R.  517 ;  4  B.  $  C.  449  ;  3  D.  &  R.  M.  C. 
Non-payment  of  church-rates  does  not  disqualify  a  parishioner  from 
ag  in  vestry.  Nor  can  a  bye-law  or  resolution  of  a  parish  vestry,  that 
i  as  have  not  paid  church-rates  shall  not  vote,  be  supported. 
it.  Gen.  v.  Wilkinson,  7  Moore,  187;  S.  C.  3  B.  $•  B.  266.  Where, 
er  a  deed  of  feoffment,  certain  lands  were  granted  to  fourteen  feoffees, 
the  maintenance  of  a  schoolmaster  to  instinct  the  children  of  all  the 
ibitauts  of  a  parish,  and  it  was  provided  that  no  act  concerning  the 
Is  should  be  done  but  in  a  vestry  or  meeting  of  the  feoffees,  and  ten 
east  of  the  inhabitants  of  the  parish  which  should  be  vestrymen  and 


Fifthly,  Regu- 
lations of  Parish 
Vestries. 

Tbree  dayt*  no- 
tice to  be  ghrctt 
of  restrict}  by 
publication  ia 
the  church  and 
affixing  on  the 
church-door. 


Chairman  of 
trie*  appointed. 


Chairman  to  have 
the  casting  vote. 


Minutes  to  be 
entered  and 
signed. 


Manner  of  voting 
in  vestries. 


)  As  to  Parish  Vestries  generally,     Vol.   I.    tit.    Vestties,    1098;    and    59 
he  statutes  and  notes  Chit,  Col,  Stat.     Geo.  III.,  c.  1*2,  page  842. 
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Fifthly,  Rigu- 

latioru  of parish 

vettriet. 


In  the  pariah  of 
W.,  the  poor  • 
rates,  according 
to  ancient  cus- 
tom, had  always 
been  made  with- 
out respect  to  the 
valne  of  property 
in  the  parish,  but 
according  to  the 
supposed  ability 
of  the  party 
charged: 
Held,  that  per- 
sons so  rated, 
were  not  rated  in 
respect  of  any 
annual  rent,  pro- 
fit, or  Talue, 
within  the  mean- 
ing of  the  58  Geo. 
3,  c.  60,  s.  s,  and 
therefore  were 
not  entitled  to 
more  than  one 
vote  at  restry 
meetings,  al- 
though rated 
upon  more  than 

50/. 
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not  feoffees,  in  a  vestry  to  be  held  by  them ;  and  a  power  of  removal  of  the 
schoolmaster  was  given,  so  that  it  was  with  the  consent  and  agreement  of 
the  feoffees  and  vestrymen,  or  the  major  part  of  them  which  should  be 
assembled  in  vestry,  so  always  as  there  should  be  ten  at  least  of  the  vestry- 
men which  were  not  feoffees,  vote  at  the  holding  of  the  vestry,  in  which  toe 
putting  away  of  any  schoolmaster  should  be  agreed  upon  :  Held,  that  in  the 
execution  of  the  power  of  removal  of  the  master,  the  votes  were  to  be  taken 
per  capita,  and  not  according  to  the  provisions  of  the  58  Geo.  III.  c.  59. 

Nightingale  v.  Marshall  and  another,  2  B.  f  C.  313;  3  D.  $•  R.  549, 
S.  C.    Case  for  a  false  return  to  a  writ  of  mandamus.    The  declaration 
stated,  that  on  the  22d  November,  1821 ,  the  office  of  sexton  of  the  parish  of 
Saint  Mary,  Whitechapel,  became  vacant;  that  the  plaintiff  was  nominated 
and  elected  to  the  said  office  by  a  majority  of  the  persons  entitled  to  vote; 
that  the  defendants,  being  churchwardens  of  the  said  parish,  ought  to  bare 
admitted  the  plaintiff  to  the  said  office,  but  they  refused  so  to  do :  and  in 
return  to  a  writ  of  mandamus,  issued  on  the  11th  February,  1822,  com- 
manding them  to  admit  the  plaintiff  to  the  said  office,  they  falsely  retained 
that  the  said  plaintiff  was  not  duly  nominated  and  elected  to  the  said  office. 
At  the  trial  before  Abbott,  C.  J.,  at  the  sittings  in  Middlesex,  after  list 
Trinity  term,  a  verdict  was  found  for  the  plaintiff,  with  nominal  damages, 
subject  to  the  opinion  of  the  Court,  upon  the  following  case: — The  office  of 
sexton  for  the  parish  of  Saint  Mary,  Whitechapel,  in  the  county  of  Middle**, 
is  an  ancient  office,  and  the  right  of  election  is  in  the  inhabitants  of  the  said 
parish,  paying  church  and  poor's  rates,  in  vestry  assembled.     In  Noirmber, 
1821,  the  office  became  vacant,  and  on  the  22d  November,  a  public  meeting 
was  duly  holden  for  the  election  of  a  sexton.    There  were  two  candidates, 
the  plaintiff  and  one  /.  W.    While  the  election  was  proceeding,  several 
inhabitants  of  the  parish,  entitled  to  vote,  claimed  a  right  to  give  more  man 
one  vote  under  the  58  Geo.  111.  c.  69,  s.  3,  by  which  it  was  enacted,  "that 
in  all  such  vestries  every  inhabitant  present,  who  shall  by  the  last  rate, 
which  shall  have  been  made  for  the  relief  of  the  poor,  have  been  assessed 
and  charged  upon,  or  in  respect  of,  any  annual  rent,  profit,  or  valne,  not 
amounting  to  50/.,  shall  have,  and  be  entitled  to  give,  one  vote  and  no 
more ;  and  every  inhabitant  present,  who  shall,  in  such  last  rate,  have  been 
assessed  or  cliarged  upon,  or  in  respect  of,  any  annual  rent,  profit,  or  value, 
not  amounting  to  50/.,  shall  have,  and  be  entitled  to  give,  one  vote  and  no 
more;   and  every  inhabitant  there  present,  who  shall,  in  such  last  rate, 
have  been  assessed  or  charged  upon,  or  in  respect  of,  any  annual  rent  or 
rents,  profit  or  value,  amounting  to  50/.  or  upwards,  whether  in  one  or  in 
more  than  one  sum  or  charge,  shall  have,  and  be  entitled  to  give,  one  vote 
for  every  25/.  of  annual  rent,  profit,  and  value  upon,  or  in  respect  of  widen 
he  shall  have  been  assessed  or  charged  in  such  last  rate;  so,  nevertheleja, 
that  no  inhabitant  shall  be  entitled  to  give  more  than  six  votes."    At  the 
close  of  the  election  the  numbers  were,  for  /.  TV.  039,  and  for  the  plaintiff, 
631 ;  but  if  a  plurality  of  votes  was  admissible  in  the  parish  of  Wkiteckapd, 
with  respect  to  the  election  of  a  sexton,  pursuant  to  tLe  58  Geo.  III.  c.  09, 
s.  3,  such  a  number  of  votes  was  tendered  as  was  sufficient  to  give  the 
plaintiff  a  majority  of  votes.    The  defendants  were  churchwardens  of  the 
parish  at  the  time  of  the  election,  and  they  admitted  J.  W.  to  the  office; 
and  in  return  to  a  mandamus,  commanding  them  to  admit  the  plaintiff,  they 
returned  that  the  plaintiff  was  not  duly  nominated  and  elected:  and  the 
only  question  in  the  case  is,  whether,  under  the  circumstances  hereinafter 
stated,  a  plurality  of  votes  was  admissible  at  the  said  election,  pursuant  to 
the  statute,  58  Geo.  III.  c.  69,  s.  3,  so  as  to  entitle  the  inhabitants,  paying 
rates  as  aforesaid,  at  the  election  of  a  sexton,  to  give  more  than  one  vote? 
In  point  of  fact,  the  poor  rates  are  not  assessed,  and  never  have  been  assessed 
upon  all  the  inhabitants  uniformly,  according  to  an  equal  pound-rate :  hut 
the  rate  purports  to  be  made,  and,  according  to  an  ancient  custom  in  the 
parish,  always  bos  been  made,  by  the  discretion  of  the  vestry  without  respect 
to  value,  but  according  to  the  ability  of  the  party  charged,  snch  ability  being 
estimated  with  reference  to  property,  whether  in  the  parish  or  out  of  "it    In 
some  instances  the  property  is  stated  in  respect  of  whicn  the  party  is  charged; 
but  in  a  great  majority  of  cases  the  property  is  not  stated,  and  where  it  is 
stated,  the  rate  is  not  in  proportion  to  the  rent  of  the  property  *,  for  example :— 


Fifthly — Regulations  of  Parish  Vestries. 


L.  Turner,  for  two  cooperages 

Alex,  Mann,  for  house    , 

Mr.  Lucas,  for  house  ....... 


Poofs  Rata. 


£ 
6 

10 
9 


i. 

11 
15 
10 


Chuxch»rste 
according  to 

«d  equal 
pound-rats. 
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ise  was  argued  by  F.  Pollock  for  the  plaintiff;  Parke,  contra,  was  Judgment  of  the 
by  the  Court — Abbott,  C.  J.  I  give  no  opinion  as  to  the  validity  Court, 
ates  in  question.  My  opinion  is  founded  entirely  on  die  third 
if  the  58  Geo.  III.  c.  09,  which  provides  for  a  plurality  of  rotes, 
section  it  was  enacted,  "  that  every  inhabitant  who  shall  by  the 
which  shall  have  been  made  for  the  relief  of  the  poor,  have 
9ased  and  charged  upon  or  in  respect  of  any  annual  rent,  profit,  or 
*  amounting  to  50/.,  shall  have  and  be  entitled  to  give  one  vote 
and  if  upon  an  annual  rent,  profit,  or  value,  amounting  to 


nore 


in  50/.,  he  shall  have  one  vote  lor  every  257.  of  annual  rent,  &c, 
ich  he  is  assessed."  Looking  at  this  rate,  I  am  clearly  of  opinion, 
Mtson  in  the  parish  of  St.  Mary,  Whiteehapei,  is  rated  upon  or  in 
f  emy  annual  rent,  profit,  or  value.  If  the  rate  were  so  made,  it 
proportioned  to  the  amount  of  the  rent,  profit,  or  value,  in  respect 
i  it  is  imposed.  It  is  not  so  proportioned ;  and  it  therefore*  appears 
are  been  imposed  in  respect  of  the  property  mentioned  in  the  act, 
spect  of  some  ability  to  contribute  to  tne  relief  of  the  poor,  mea- 
some  other  standard.  I  am  therefore  of  opinion  that  the  provisions 
o.  III.  c.  69,  respecting  a  plurality  of  votes,  do  not  apply  to  the 
question ;  die  plaintiff,  consequently,  was  not  duly  elected  to  the 
sexton,  and  a  nonsuit  must  be  entered. — Bay  ley,  J.  I  am  of  opi- 
;  this  parish  is  not  within  the  operation  of  58  Geo.  HI.  c.  69,  s.  3. 
eral  rule  is,  that  there  shall  be  an  equal  pound-rate  upon  the  pro- 
the  parish,  therefore  all  persons  having  an  estate  equal  in  value 
:e  the  same  sum.     The  value  of  their  property  is  the  criterion  of 

It  was  the  intention  of  the  legislature,  by  the  statute  referred  to, 
se  the  power  which  each  inhabitant  would  have  at  the  vestry-meet- 
proportion  to  the  burthen  borne  by  him.  This  parish  cannot  have 
ifit  of  that  act,  for  the  custom  (which  may  be  legal)  to  make  the 
.  particular  mode,  prevents  the  property  of  any  individual  in  the 
•ing  a  criterion  of  the  burthen  borne  by  him.  We  cannot,  then, 
the  Tate  is  imposed  in  respect  of  any  annnal  rent,  profit,  or  value ; 
ss  that  be  so,  the  provision  for  a  plurality  of  votes  does  not  apply. 
?,  J.  The  rate  slated  in  this  case  is  not  such  as  to  bring  the  parish 
le  provisions  of  the  third  section  of  58  Geo.  III.  c.  69.  To  be  within 
5  parties  must  be  assessed  upon  some  annual  rent,  profit,  or  value  : 
does  not  shew  that  they  have  been  so  assessed.  Certain  rents  are 
it  the  inequality  of  the  rate  shews  that  it  is  not  imposed  in  respect  of 
ts ;  nor  does  it  appear  to  have  been  imposed  in  respect  of  any  profit  or 
uch  less  annual  profit  or  value.  It  is  left  uncertain  in  respect  of 
is  assessed,  and  therefore  is  quite  insufficient  to  make  the  58  Geo. 
9,  s.  3,  applicable  to  their  vestry-meetings. — Best,  J.  If  the  inha- 
f  St.  Mary,  Whitechapel,  are  anxious  to  avail  themselves  of  the 
s  in  the  vestry-act,  they  must  alter  their  mode  of  rating.  By  that 
lot  sufficient  that  the  parties  should  be  rated  at  50/.  or  upwards ;  to 
•e  than  one  vote,  they  must  be  rated  in  respect  of  annual  rents,  profit, 

Now  it  is  stated  in  the  case  that  each  inhabitant  is  rated  accord- 
e  discretion  of  the  vestry,  and  the  rate  itself  shews  that  the  amount 
ot  regulated  by  the  amount  of  the  property  in  the  parish.  If  so, 
be  made  according  to  the  principle  laid  down  in  the  act;  and  there- 
person  can,  by  virtue  of  that  act,  be  entitled  to  a  plurality  of  votes, 
re  agree  that  a  nonsuit  must  be  entered. — Judgment  of  nonsuit. 
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Inhabitants  com- 
ing into  parish 
since  the  last  rate 
may  vote. 

Inhabitants  re- 
faring  to  pay 
rates  to  be  ex- 
cluded from  ves- 
tries. 
*  Sic. 

For  preserving* 
parish  books  and 
papers. 


Penalty  on  re- 
taining or  injur- 
ing parish  books, 
&c 


Recovery  and 
application  of 
penalty. 


Not  to  affect 
other  proceed- 
ings. 


Provisions  in  re- 
lation to  parishes 
extended  to  town- 
ships, &c 


Manner  of  giving 
notices  of  ves- 
tries and  meet- 
ings in  special 
cases. 


Not  to  alter  time 
for  holding  ves- 
tries specially 
directed ;  nor  to 
affect  special  ves- 
tries. 
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58  Geo.  III.  c.  69,  s.  4.  "  That  when  any  person  shall  hare  become  an 
inhabitant  of  any  parish,  or  become  liable  to  be  rated  therein,  since  the 
making  of  the  last  rate  for  the  relief  of  the  poor  thereof,  he  shall  be  entitled 
to  vote  for  and  in  respect  of  the  lands,  tenements,  and  property  for  which 
he  shall  have  become  liable  to  be  rated,  and  shall  consent  to  be  rated,  in 
like  manner  as  if  he  should  have  been  actually  rated  for  the  same." 

Sect  5. "  That  no  person  who  shall  have  refused  or  neglected  to  pay  any  rile 
for  the  relief  of  the  poor,  which  shall  be  due  from  and  shall  have  been  demand- 
ed of  him,*  and  shall  be  entitled  to  vote  or  to  be  present  in  any  vestry  of  the 
parish  for  which  such  rate  shall  have  been  made,  until  he  shall  hare  paid 
the  same.     See  59  Geo.  III.  c.  85, 8.  3,  pott,  p.  210." 

Sect.  6.  "  That  as  well  the  books  hereby  directed  to  be  provided  and  kept 
for  the  entry  of  the  proceedings  of  vestries,  as  all  former  vestry-books,  and 
all  rates  and  assessments,  accounts  and  vouchers  of  the  churchwardens, 
overseers  of  the  poor,  and  surveyors  of  the  highways,  and  other  parish  offi- 
cers, and  all  certificates,  orders  of  courts  and  of  justices,  and  other  parish 
books,  documents,  writings,  and  public  papers  of  every  parish,  except  the 
registry  of  marriages,  baptisms,  and  burials,  shall  be  kept  by  such  person 
and  persons,  and  deposited  in  such  place  and  manner,  as  the  inhabitants  is 
vestry  assembled  shall  direct ;  and  if  any  person  in  whose  hands  or  custody 
any  such  book,  rate,  assessment,  account,  voucher,  certificate,  order,  docu- 
ment, writing,  or  paper  shall  be,  shall  wilfully  or  negligently  destroy,  obli- 
terate, or  injure  the  same,  or  suffer  the  same  to  be  destroyed,  obliterated, 
or  injured,  or  shall,  after  reasonable  notice  and  demand,  refuse  or  neglect 
to  deliver  the  same  to  such  person  or  persons,  or  to  deposit  the  same  in  sock 
place  as  shall,  by  the  order  of  any  such  vestry,  be  directed,  every  person  to 
offending,  and  being  lawfully  convicted  thereof  on  his  own  confession,  or  on 
the  oath  of  one  or  more  credible  witness  or  witnesses,  by  and  before  two  of 
his  Majesty's  justices  of  the  peace,  upon  complaint  thereof  to  them  made, 
shall,  lor  every  such  offence,  forfeit  and  pay  such  sum,  not  exceeding  SOL, 
nor  less  than  40*.,  as  shall  by  such  justices  be  adjudged  and  determined; 
and  the  same  shall  be  recovered  and  levied  by  warrant  of  such  justices  in  nek 
manner  and  by  such  ways  and  means  as  poor's  rates  in  arrear  are  by  law  to  be 
recovered  and  levied,  and  shall  be  paid  to  the  overseers  of  the  poor  of  the 
parish  against  which  the  offence  shall  be  committed,  or  to*  some  of  them,  and 
be  applied  for  and  towards  the  relief  of  the  poor  thereof :  provided  never- 
theless, that  every  person  who  shall  unlawfully  retain  in  his  custody,  or  shall 
refuse  to  deliver  to  any  person  or  persons  authorised  to  receive  the  same,  or 
who  shall  obliterate,  destroy,  or  injure,  or  suffer  to  be  obliterated,  destroyed, 
or  injured  any  book,  rate,  assessment,  account,  voucher,  certificate,  order, 
document,  writing,  or  paper  belonging  to  any  parish,  or  to  the  churchwar- 
dens, overseers  of  the  poor,  or  surveyors  of  the  highways  thereof,  may  ii 
every  such  case  be  proceeded  against  in  any  of  his  Majesty's  courts,  civilly 
or  criminally,  in  like  manner  as  if  this  act  had  not  been  made." 

Sect  7.  "  That  all  provisions,  authorities,  and  directions,  in  this  act  con- 
tained, in  relation  to  parishes,  shall  extend,  and  be  construed  to  extend,  to 
all  townships,  vills,  and  places,  having  separate  overseers  of  the  poor,  and 
maintaining  their  poor  separately,  and  that  all  the  directions  and  regulations 
herein  contained,  in  regard  to  vestries,  shall  extend  and  be  applied  to  afl 
meetings  which  may  by  law  be  holden  of  the  inhabitants  of  any  parish, 
township,  vill,  or  place,  for  any  of  the  purposes  in  this  act  expressea;  ami 
that  the  notices  by  this  act  required  to  be  given  of  every  vestry,  may,  in 
places  in  which  there  is  or  shall  be  no  parish  church  or  chapel,  or  where 
there  shall  not  be  divine  service  in  such  church  or  chapel,  be  given  and 
published  in  such  manner  as  notices  of  the  like  nature  shall  have  been  there 
usually  given  and  published,  or  as  shall  be  most  effectual  for  commumeating 
the  same  to  the  inhabitants  of  every  such  parish,  township,  vill,  or  place, 
respectively." 

Sect  8.  "  That  nothing,  in  this  act  contained,  shall  extend,  or  be  'con- 
strued to  extend,  to  alter  the  time  of  holding  any  vestry,  parish,  or  town 
meeting  which  is,  by  the  authority  of  any  act,  required  to  be  holden  on  any 
certain  day,  or  within  any  certain  time,  in  such  act  prescribed  and  directed; 
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dot  shall  any  thing,  in  this  act  contained,  extern!  to  bike  away, 

jodice,  or  affect  the  powers  of  any  vestry  or  imrtllg  bidden  in 

township,  ot  place,  by  virtue  of  any  special  act  or  acts,  of  in  ancieut  mid  bbw. 

special  usage  or  custom,  or  to  change  or  affect  the  right  or  mariner  uf  voting   

in  any  vestry  or  meeting  so  holden." 
Sect-  9.  "  That  nothing,  in  this  act  contained,  shall  extend  to  any  parish   Hot  u  ..i,  ,.i  ... 

within  the  city  of  London."  J- ' ' 

Sect.  10.  "  That  nothing,  in  this  act  contained,  shall  extend  to  any  parish  SouU""lk- 
in  the  borough  of  Stmlhwark." 

Sect   11.  "That  this  act  sbnll  extend  only  to  that  part  of  the  United   To Eugiuid and 
Kingdom  called  Bngimd  and  ll'alex;  ami  that  the  same  shall  be  u  public  W*'™«"'J'- 
act,  and  be  judicially  taken  noiioc  of  ns  such  hy  all  Judges,  Justice*,  and 
others,  without  specially  pleading  the  same." 

Jfaw  v.  Guynne,  4  B.  j  A.  "Ml.     A  rule  had  been  obtained,  calling  on   Thr  Court  win 
the  plaintiff,  in  this  case,  to  produce  and  permit  the  defendant  lo  inspect    """i^T/"1/'', 
and  take  copies  of  certain  papers,  belonging  to  the  parish  of  Itnmmrrtmith,   pEm  MmoIm 
which  were  in  hi?  possession.     It  appeared  lliai  the  defendant  hnd.  by  the   MfMHUHlai 
authority  of  the  vestry,  made  a  rejiort,  in  writing,  respect!  ay  the  conduct  of  fecaVttMiasBi 
the  plaintiff,  founded,  as  it  was  staled,  on  the  inspection  of  certain  diK.ii-    die  ;*ijJ>  ,ix.t' 
Bents  then  in  the   parish-idlest,  bin  now   in  llie   possession    of  tlie  plaintiff.    '"  h'*  '"'"■"■ 
This  report  haiiug  been  published,  an  action  was  brought  by  the  plaintiff  r'|.' 
for  a  libel,  which  the  defendant  wished  lo  justify,  anil   these  documents   pojiwkh. 
were  necessary  Tor  tlint  purpose;    and  the  ilriflltlllilll  contended,  that  he, 
being  an  inhabitant  of  the  puii-h,  was  entitled  to  see  and  take  copies  of 
them.    It  was  doubtful,  in  tbe  ailidariLs,  whether  the  pliiiiiliffor:iiiiither  person 
was  legally  the  vestry-clerk  of  the  parish.   L'uuse  hu\  ing  been  shown,  Abbiilt, 
C.  J.,  said — This  U  a  motion  of  the  first  impression ;  and  1  am  of  opinion 
that  the  Court  ought  not  lo  order  a  plaintiff  to  furnish  eiidence  against 
himself.     If  the  plain  Lift*  be  legally  the  i eslry -clerk,  then  he  has  a  right  to 
the  custody  of  these  documents;  and  if  he  be  not,  then  (lie  person  really 
entitled  to  the  office  nun  by  tHi'mr  fit  mm  nbtain  (mrsi-ssiim  uf  them.      But  the 
defendant  lias  no  such  right;  and  I  think  that  we  ought  not,  in  this  case, 
which  is  for  a  Hhel,  to  grant  the  defendant's  application.     If  the  pai*rs 
had  been  wanted  for  the  pinpose  of  arli-aiicin^  any  piirochial  right,  Uic  case 
would  hare  been  different. —  Rule  discharged  with  costs. 

By  the  5»  Geo.  III.  c.  13,  power  is  given  to  rate  the  ouiurt  of  small 
house*.  See.,  the  occupiers  generally  being  indigent  persons,  or  temporary 
residents  only,  by  which  means  the  rates  cannot  be  collected  from  them ; 
and  in  these  cases  it  is  provided  by  s.  23,  of  the  same  statute,  that  any  per- 
son, rated  a*  the  oaaer  of  such  houses,  apartments,  &c.,  shall  be  entitled  to 
be  present  at  and  vote  in  vestry,  as  an  inhabitant.     Viile  ante,  p.  49, 60. 

fit)  Geo.  Iff.  c.  85,  after  reciting  56  Geo.  III.  c.  69,  enacts,*.  I, "that  *f?K">anIn 
any  person  who  shall  be  assessed  and  rated  for  the  relief  of  the  poor  in  res-  £b5K5'» 
pert  of  any  annual  rent,  profit,  or  value,  arising  from  any  lands,  tenements,  riihtoncre,  m 


inhabitant  of  such  parish,  shall  and  may  lawfully  be  present  at  such  vestry;  t 
and  such  person  shall  have,  and  be  entitled  to  give,  such  and  so  many  vote 
or  rotes  at  such  vestry,  in  respect  of  the  amount  of  such  rent,  profit,  or  value, 
as,  by  tbe  said  act,  any  inhabitant  of  such  parish  present  at  such  vestry 
might  or  ought  to  have  and  be  entitled  to  give,  in  respect  of  such  amount, 
and  to  all  intents  and  purposes,  as  if  such  person  were  an  inhabitant  of  such 
parish;  any  thing  in  the  said  recited  act  to  the  contrary  in  any  wise  not- 


"  That  in  all  cases,  where  any  corporation  or  body  politic,  or  Clark  or  stent  of 
,  it  company,  shall  be  charged  to  the  rate  for  the  relief  of  the  poor  eonmiiont,  a*, 
of  each  parish,  either  in  the  name  of  such  corporation,  or  of  any  officer  of  ™  *oconiiii/~ 
the  said  corporation,  it  shall  and  maybe  lawful  for  the  clerk,  secretary,  the  value  o(  the 
steward,  or  other  agent,  duly  authorised  for  that  purpose,  of  such  corpora-   Wsmwai  *■'•*■ 
tioo,  or  body  politic,  or  corporate,  or  company,  to  be  present  at  any  vestry 
to  be  holdeu  in  the  said  parish  under  the  said  recited  act;  and  such  clerk, 
secretary,  steward,  or  agent,  shall  be  entitled  to  give  suoh  and  so  many  vote 
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Non-payment  of 
rates  to  disqualify 
from  being  pre* 
sent  at  or  Yotinr 
in 


$tor— (III.  Relief  and  Ordering  of  the  Poor.) 

or  votes  at  such  vestry,  in  respect  of  the  amount  of  the  rent,  profit,  or  value 
of  such  lands,  tenements,  or  nereditaments,  as  by  the  said  act  any  inhabi- 
tant assessed  to  such  rate,  present  at  such  vestry,  might  or  ought  to  hare, 
and  be  entitled  to,  in  respect  of  such  amount ;  any  thing  in  the  said  recited 
act  to  the  contrary  in  anywise  notwithstanding." 

Sect  3.  "And  whereas  by  the  said  act  it  was  intended  to  be  enacted,  that 
no  person  should  be  present  at  or  vote  at  any  vestry  who  should  have  refused 
to  pay  any  assessment  that  had  become  due,  ana  had  been  demanded  of 
such  person :  but  the  word  *  and '  was,  by  mistake,  so  inserted  in  the  said 
act,  as  to  make  the  same  in  that  respect  ambiguous.  Now,  to  rectify  sock 
mistake,  be  it  further  enacted,  that  no  person  who  shall  have  refused  or 
neglected  to  pay  any  rate  for  the  relief  of  the  poor,  which  shall  be  due  from 
ana  shall  have  been  demanded  of  him,  shall  be  entitled  to  vote  or  to  be 
present  in  any  vestry  of  the  parish  for  which  such  rate  shall  have  been  made, 
until  he  shafl  have  paid  the  same ;  nor  shall  any  such  clerk,  secretary, 
steward,  or  agent,  be  entitled  to  be  present  or  to  vote,  nor  shall  be  unseat 
or  vote,  at  any  vestry  in  such  parish,  unless  all  rates  for  the  relief  of  the 
poor,  which  shall  have  been  assessed  and  charged  upon,  or  in  respect  o£  the 
annual  rent,  profit,  or  value,  in  right  of  which  any  such  clerk,  secretary, 
steward,  or  agent,  shall  claim  to  be  present  and  vote,  which  shall  be  due, 
and  which  shall  have  been  demanded  at  any  time  before  the  meeting  tf 
such  vestry,  shall  have  been  paid  and  satisfied." 

Wilson,  D.  D.  v.  M'Math,  3B.&A.  241.  The  ecclesiastical  court  bat 
jurisdiction,  rations  loci,  over  the  order  and  proceedings  of  vestry  nutting", 
held  in  a  church,  and  therefore,  where  a  rector  had  libelled,  in  that  court,  a 
parishioner,  for  preventing  him  from  presiding  as  chairman  at  such  a  meet- 
ing, a  prohibition  was  refused. 

In  sound  legal  principle  the  rector  is  the  head  and  preset  of  the 
meeting.  The  vestry  act,  59  Geo.  III.  c.  69,  s.  2,  provides,  that  in  cue 
the  rector,  or  vicar,  or  perpetual  curate,  shall  not  be  present,  the  person 
so  assembled  shall  fbrtnwith  nominate,  by  plurality  of  votes,  one  of  the 
inhabitants  to  be  chairman,  which  is  nearly  tantamount  to  a  dechratJoi, 
or  by  necessary  implication  declares,  that  if  the  rector,  vicar,  or  curate,  if 
present,  he  shall  preside ;  and  the  legislature  must  evidently  have  considered 
that  by  law  and  usage  he  was  entitled  to  preside.    3  PkilL  Ec.  Co.  87. 

The  acts  of  one  vestry  are  not  binding  on  a  succeeding  vestry,  and  may  be 
confirmed  or  rescinded  by  such  succeeding  vestry;  but  the  confirmation  of 
the  succeeding  vestry  is  not  necessary  to  make  the  acts  of  the  preceding  one 
valid.    MawUy  v.  Barbet,  2  Esp.  687. 

Vestrymen  who  signed  a  resolution,  ordering  the  parish  surveyor  to  take 
steps  for  defending  an  indictment  for  not  repairing  a-  road,  were  held  not 
personally  responsible  for  the  payment  of  the  attorney  employed  by  the 
surveyor.  Sprott  v.  Powell,  3  Binp.  478.  And  see"  Lanchmter  v.  7Wes*r, 
1  Bing.  201 ;  8  Moore,  20;  and  Lanchestsr  v.  Fnwer,  2  JK*y.  366;  9 
Moore  688.     S.  C. 


Sixthly,  Select 
vestries,  jfc. 

Parishes  enabled 
to  establish  select 
restries  for  con- 
cerns of  the  poor. 


Constitution  of 


Members  elected 
to  be  appointed 
bj  a  Justice. 


(Sixthly)— <&t  &thct  Vtttxit*  unto  authority  of  59  6t».  III.  u\% 

59  Geo.  III.  c.  12,  s.  I.  Enacts,  "  that  it  shall  be  lawful  for  the  inha- 
bitants of  any  parish,  in  vestry  assembled,  and  they  are  hereby  empowered, 
to  establish  a  select  vestry  for  the  concerns  of  the  poor  of  sucn  parish;  and 
to  that  end  to  nominate  and  elect,  in  the  same  or  m  any  subsequent  vestry, 
or  any  adjournment  thereof  respectively,  such  and  so  many  substantial 
householders  or  occupiers  within  such  parish,  not  exceeding  the  number  of 
twenty  nor  less  than  me,  as  shall  in  any  such  vestry  be  thought  fit  to  be 
members  of  the  select  vestry ;  and  the  rector,  vicar,  or  other  minister  of  the 
parish,  and  in  his  absence  the  curate  thereof  (such  curate  being  resident  in 
and  charged  to  the  poor's  rates  of  such  parish),  and  the  churchwardens  tad 
overseers  of  the  poor  for  the  time  being,  together  with  the  inhabitants  who 
shall  be  nominated  and  elected  as  aforesaid,  (such  inhabitants  being  lot 
thereto  appointed  by  writing  under  the  hand  ana  seal  of  one  of  his  Majesty's 


Ktn  ol  toe  poor  ol  the  parish  sJmlt  take  place,  and  may  be  Irom 

>  year,    and  in  any  future  year,  renewed  in   the   manner  herein'   rawtrof„ 

directed  ;  and  every  such  select  vestry  shall  meet  once  in  every  four-   oeni. 

tya,  and  oftener  if  it  shall  be  found  necessary,  in  the  parish  church,  „^ 

wine  other  convenient  place  within  the  parish  ;  and  at  every  such  u«^!f»»tort m- 

g  a  chairman  shall  he  appointed  by  the  majority  of  the  members  trio. 

:,  who  shall  preside  therein ;  and  in  all  cases  of  equality  of  votes  upon 

cation  there  arising,  the  chairman  shall  have  the  casting-vote ;  and 

uch  select  vestry  b  hereby  empowered  and  required  to  examine  into 

le  and  condition  of  the  poor  of  the  parish,  and  to  enquire  into  and 

ine  upon  the  proper  objects  of  relief,  and  the  nature  and  the  amount  of 

ief  to  be  given  -,  and  in  each  case  shall  take  into  consideration  the 

ler  and  conduct  of  the  poor  person  to  he  relieved,  and  shall  be  at 

to  distinguish,  in  the  relief  to  be  granted,  between  the  deserving  and 

»,  extravagant,  or  profligate  poor  ;  and  such  select  vestry  shall  make 

in  writing  for  such  relief  as  they  shall  think  requisite,  and  shall  en- 

ato  and  superintend  the  collection  and  administration  of  all  money 

lued  by  the  poor's  rates,  and  of  all  other  funds  and  money  raised  or 

.  by  the  parish  to  the  relief  of  the  poor ;  and  where  any  such  select   Oirkbi  !«c*pt 

ihall  be  established,  the  overseers  of  the  poor  are  required,  in  the   in<*K»or  ens- 

on  of  their  office,  to  conform  to  the  directions  of  the  select  vestry,  and   JSJj? l&£ than" 

it  (except  in  cases  of  sudden  emergency  or  urgent  necessity,  and  to  nch  « ahull  s* 

ent  only  of  such  temporary  relief  as  each  case  shall  require,  and  ex-  2|!2"1iL?* 

i  order  of  justices,  in  the  cases  hereinafter  provided  for)  give  any  """*' 

or  other  relief  or  allowance  to  the  poor,  than  such  as  shall  be  ordered 

t.  Woodman  and  otfun,  4  B.  &  A.  507.    The  pariah  of  Morpeth,  in  A  kIm*  ntrv 

mbertmd,  consists  of  several  separate  and  distinct  townships,  each  for  use  h»jmi» 

h  has  its  own  overseers,  and  maintains  its  own  poor.     One  of  them  353j,1Ji!^ 

own  of  MorprlA.     Beyond  the  period  of  living  memory,  the  church  udnit  evtum, 

riah  affairs  of  die  parish  of  Morpelk  have  been  managed  by  a  select  255£«i5iet 

constsung  of  twenty-four  persons,  of  whom  sixteen  have  been  taken  vuurfortha 

habitants  of  the  town  of  Morpeth,  and  the  remaining  eight  from  the  muuKnuntf* 

i  in  the  country  parts  of  the  parish.     The  inhabitant*  constituting  the  sITaeu 's!" 

ct  1 1  si  i j  have  generally  continued  in  office  for  life,  unless  they  hap-  c.  la. 
jo  leave  the  pariah  or  declined  to  serve.     In  case  of  vacancy,  the 
"  a  town's  member  has  been  usually  filled  up  by  Hie  remaining  fifteen 
ng  to  the  town,  and  the  place  of  a  country  member  by  the  remaining 
efonging  to  the  country  part  of  the  pariah ;  or  at  many  of  each  set 
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Sixthly,  Select 
vestries,  fa. 


Appointment  of  a 
select  restry  su- 
persedes power  of 
a  common  vestry. 


Justices  empow- 
ered to  order  re- 
lief in  certain 
cases  for  a  limited 
time. 


One  Justice  may 
order  temporary 
relief,  in  cases  of 
urgent  necessity. 


^OOT — (III.  Relief  and  Ordering  of  the  Poor.) 

nineteen  other  substantial  householders  or  occupiers  within  the  township 
were  nominated  and  elected  to  be  members  of  such  select  vestry,  and  an 
order  of  a  magistrate  was  subsequently  made,  by  which  such  twenty  persons 
were  appointed  to  act  as  a  select  vestry,  for  the  care  and  management  of  the 
poor  of  the  township  of  Morpeth.  This  order  having  been  removed  into  the 
Court  of  King's  Bench,  a  rule  was  obtained  for  quashing  it,  on  die  ground 
that  the  persons  appointed  to  constitute  this  select  vestry  were  not  chosen 
according  to  the  provisions  of  the  stat  59  Geo.  III.  c.  12,  at  any  general 
meeting  in  vestry  of  the  inhabitants  of  the  township,  but  at  a  meeting  of  a 
select  body  only.  The  facts,  as  above  stated,  appeared  upon  affidavits ;  after 
hearing  counsel,  A  bbott,  C.J.,  said, — **  f  am  clearly  of  opinion,  that  the  sixteen 
persons  who  constituted  the  ancient  select  vestry  lor  the  township  of  Morndk 
cannot  be  considered  the  inhabitants  of  the  parish  in  vestry  assembled  within 
the  meaning  of  the  59  Geo.  III.  c.  12.  The  power  to  appoint  a  select  vestry  is 
expressly  given  to  the  inhabitants  in  vestry  assembled;  and  here  it  was  exercised, 
not  by  the  inhabitants  in  vestry  assembled,  but  by  certain  persons  possessing 
some  of  the  powers  of  the  inhabitants  in  vestry  assembled.  It  is  not  neces- 
sary in  this  case  to  decide  what  the  inhabitants  may  do,  but  I  have  no  diffi- 
culty in  saying  that  in  my  opinion,  the  inhabitants  at  large  may  assemble 
and  appoint  a  select  vestry  for  the  care  and  management  of  the  poor,  not 
interfering  with  any  of  the  rights  of  the  ancient  select  vestry.  The  rule  lor 
quashing  the  order  must  therefore  be  made  absolute.    Rule  absolute. 

Clarke  v.  King,  2  Younge  $  J.  525.  Wherever  a  select  vestry  is  appointed, 
the  right  of  the  common-law  vestry  has  always,  in  practice,  been  considered 
as  de  facto  superseded ;  and  the  language  of  this  act  of  parliament  appeals 
to  confer  upon  that  body  the  authority  relative  to  the  care  and  management 
of  the  poor,  which  the  parishioners  at  large  were  before  in  the  habit  of 
exercising.  It  is  optional  with  the  parishioners,  whether  they  will  or  will 
not  proceed  upon  the  old  law,  or  upon  the  provisions  of  this  statute,  by  the 
appointment  of  a  select  vestry ;  but  if  they  pursue  the  latter  course,  they 
delegate  their  authority  to  that  body.  It  follows  that  the  consent  of  a  select 
vestry,  constituted  under  this  act,  is  sufficient  to  render  valid  a  contract 
under  9  Geo.  I.  c.  7,  s.  4,  for  the  lodging,  keeping,  and  maintaining  the  poor 
of  a  parish.    See  ante,  185. 

Sect  2.  "  That  when  any  complaint  shall  be  made  to  any  justice  of  the 
peace,  of  the  want  of  adequate  relief,  by  or  on  the  behalf  of  any  poor  inhabitant 
of  any  parish  for  which  a  select  vestry  shall  be  established  by  virtue  of  this 
act,  or  in  which  the  relief  of  the  poor  is  or  shall  be  under  the  management 
of  guardians,  governors,  or  directors,  appointed  by  virtue  of  special  or  local 
acts,  such  justice  shall  not  proceed  therein,  or  take  cognizance  thereof 
unless  it  shall  be  proved  on  oath  before  him,  that  application  for  such  relief 
hath  been  first  made  to,  and  refused  by,  the  select  vestry,  or  by  such  guar- 
dians, governors,  or  directors;  and  in  such  case,  the  justice,  to  whom  the 
complaint  shall  be  made,  may  summon  the  overseers  of  the  poor,  or  any  of 
them,  to  appear  before  any  two  of  his  Majesty's  justices  of  the  peace,  to 
answer  the  complaint ;  and  if,  upon  the  hearing  thereof,  it  shall  be  proved  on 
oath,  to  the  satisfaction  of  die  justices  who  shall  hear  the  same,  that  the 
party  complaining,  or  on  whose  behalf  the  complaint  shall  be  made,  is  in 
need  of  relief,  and  that  adequate  relief  hath  been  refused  by  the  select 
vestry,  or  by  such  guardians,  governors,  or  directors,  or  that  such  select 
vestry  shall  not  have  assembled  as  by  this  act  directed,  it  shall  be  lawful 
for  such  justices  to  make  an  order,  under  their  hands  and  seals,  for  such 
relief  as  they,  in  their  just  and  proper  discretion,  shall  think  necessary, 
(reference  being  also  had  by  such  justices  to  the  character  and  conduct  of 
the  applicant;)  provided,  that  in  every  such  order  the  special  cause  of 
granting  the  relief  thereby  directed  shall  be  expressly  stated,  and  mat  mo 
such  order  shall  be  given  for,  or  extend  to,  any  longer  time  than  one  month 
from  the  date  thereof:  provided  that  it  shall  be  lawful  for  any  justice  to 
make  an  order  for  relief  in  any  case  of  urgent  necessity,  to  be  specified  m 
such  order,  so  as  such  order  shall  remain  in  force  only  until  the  assembling 
of  the  select  vestry  of  the  parish,  or  of  such  guardians,  governors,  or  direc- 
tors as  aforesaid,  to  which  such  case  shall  relate.1* 


,  of  every  "vestry  to  be  holden  for  the  purpose  of  establishing  any   S«m1^^J*" 
■by,  or  of  nominating  and  electing  the  members,  or  any  member  Hon  of  mom™, 

and  of  every  vestry  to  be  holden  for  the  purpose  of  receiving  the   ud  fnr  lw,-l,"i"i 
r  the- select  vestry;  and  every  notice  of  any  men  vestry  shall  Mate  the  T2St,i.°'"e"rt 
rarpose  thereof. 
33.  "  All  powers  and  authorities,  by  thin  act  given  to  and  vested  in  Jiutica  m  «-t 

of  tie  peace,  shall  be  exercised  and  executed  by  such  justices  SKS IiSjS 
he  limits  of  their  respective  commissions  and  jurisdictions,  and  not  umu. 
re;  and  that  all  provisions,  clauses,  authorities,  and  directions  in   pr.jvi.iniu.  rci«i- 
contained  in  relation  to  parishes,  shall  extend  and  be  construed  to   i«k  to  iiut-dm 
to  all  township*,  villn,  and  places  having  separate  overseers  of  the   SEtT^  ****" 
id  maintaining  their  poor  separately ;  and  that  all  acts  and  duties 
I  and  authorised  by  this  act  to  be  done  and  executed  by  church- 
;   and  overseers   of  the  poor,  may  in  every  parish  be  performed, 
i,  and  executed  by  the  major  part  of  the  churchwardens  and  over- 
the  poor  thereof ;  and  that  in  townships,  vills  and   places  which 
churchwarden,  the  same  may  be  performed,  exercised  and  executed 
verseers  of  the  poor  thereof,  orthe  major  part  of  them  ;  and  that  all   tUlaHtj  to  Bet- 
as, provisions,  and  clauses  in  this  act  contained,  which  relate  to 

or  to  the  inhabitants  of  any  parish  in  vestry  assembled,  shall  l>e  JjSEfiSJ' 
d  to  extend  to  all  meetings  of  the  inhabitants  of  any  township,  vill,   to  m«ti!li»  5 

having  separate  overseers  of  the  poor,  and  maintaining  its  poor  •owbilii*,  *c 
ly,  to  be  held  after  due  and  legal  notice  for  carrying  into  execution 

for  the  relief  of  the  poor,  as  fully  as  if  in  every  such  provision 
ise  they  were  severally  and  respectively  named  and  repeated." 
Jfl  provides,  "That  nothing  in  this  act  contained  shall  extend  or  s«lnjr  powen  or 
rued  to  extend  to  take  away,  abridge,  alter,  prejudice,  or  affect,  "tSe'the  d™*' 
ban  is  hereby  expressly  enacted,  nny  of  the  powers,  directions,  pro-  vMuuanadopt- 
ir  regulations  contained  in  the  said  act  passed  in  the  twenty-second  "**■ 
lis  present  Majesty's  reign,  for  the  better  relief  and  employment  of 

in  or  with  respect  to  such  parishes,  townships  and  places  as  have 

or  as  shall  adopt  and  become  subject  to  the  provisions  of  that  act ;   gavlnr  pnw«i 
ke  away,  abridge,  alter,  prejudice  or  affect  any  of  the  powers  or   privm  bj  *)«.iil 
s  of  any  special  or  local  act  or  acts,  for  the  maintenance,  relief,  or   "*"' 
n  of  the  poor,  in  any  city,  town,  hundred,  district,  parish  or  place, 
theless,  that  in  every  city,  town,  hundred,  district,  parish  or  place, 
he  clauses,  directions  and  powers  in  this  act  contained,  as  are  not 
it  to,  nor  incompatible  with,  the  provisions  of  the  said  act  of  the 
cond  vear  of  his  Majesty's  reitm,  or  of  such  respective  special  or 
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Ordering 


Sixthly,  Select    vestry,  a  record  between  a  former  churchwarden  and  another  pen*  v 
vestries,  %c.      admissible  evidence.    Berry  v.  Banner,  Peak*,  156. 
■ A  select  vestry  cannot  be  constituted  by  a  (acuity  from  the  bishop.   Ihil 


Seventhly,  Sta- 
tutes/or main- 
tenance of  poor 
by  incorporated 
societies. 

Maintenance  of 
poor  by  incorpo- 
rated societies. 


Restrictions  of 
the  said  act 


Form  of  Appointment  of  a  Select  Vestry. 

County  of  \  Whereas,  in  and  by  the  statute  made  and  passed  in  the  JMbf -ninth  yter 
)     of  the  reign  of  his  late  Majesty  King:  George  the  Third,  intituled 
"  An  act  to  amend  the  laws  for  the  relief  of  the  poor,    the  inhabitants  of  any  perish, 
in  vestry  assembled,  are  empowered  to  establish  a  select  vestry  for  the  concerns  of  the 
poor  of  such  parish,  and  to  that  end  to  nominate  and  elect  in  the  same  or  inanynhts- 
quent  vestry,  or  any  adjournment  thereof  respectively,  such  and  so  man*  substantial 
householders  or  occupiers  within  such  parish,  not  exceeding  the  number  of  twenty,  nsr 
less  than  five,  as  shall  in  any  such  vestry  be  thought  fit  to  be  members  of  the  select 
vestry.    And  the  rector,  vicar,  or  the  minister  of  the  parish,  and  in  his  absence  the 
curate  thereof,  such  curate  being  resident  in  and  charged  to  the  poor's  rates  cfsuth 
parish,  and  the  churchwardens  and  overseers  of  the  poor  for  the  time  being,  together 
with]  the  inhabitants  who  shall  be  nominated  and  elected  ae  aforesaid,  such  inha- 
bitant being  first  thereto  appointed  by  writing  under  the  hand  and  seal  of  one  cf 
his  Majesty  s  justices  of  the  peace,  which  appointment  he  it  hereby  authorised  ami 
required  to  make,  shall  be  and  constitute  a  select  vestry  for  the  care  and  mmegt 
merit  of  the  concerns  of  the  poor  of  such  parish,  and  every  such  select  vestry  shall 
continue  and  be  empowered  to  actjrom  the  time  of  the  appointment  thereof  until  four- 
teen days  after  the  next  annual  appointment  of  overseers  of  the  poor  of  the  parish  shall 
take  place.     And  whereas  it  hath  been  this  day  duly  made  to  appear  unto  me,  being 
one  of  his  Majesty's  justices  of  the  peace  in  and  for  the  said  county  of  that  tie 

inhabitants  of  the  parish  of  in  the  said  county,  in  vestry  assembled,  on  the 

day  of  instant,  have,  in  pursuance  of  the  powers  contained  in  the 

said  statute,  established  a  select  vestry  for  the  care  and  management  of  the  eemeerm 
of  the  poor  of  the  said  parish,  and  to  that  end  have  in  the  same  vestry  nominated  and 
elected  substantial  householders  and  occupiers  within  the  said  parish,  vhest 

names  are  hereinafter  mentioned  to  be  members  of  such  select  vestry.  I,  therefore, 
by  virtue  and  in  pursuance  of  the  authority  given  to  me  by  the  statute  aforesaid,  as 
hereby  appoint  the  same  substantial  householders  and  occupiers,  that  is  to  my,  A.  B., 
C.  D.,  (a)  to  be  members  of  the  said  select  vestry  so  established  as  aforesaid  for  the 
care  and  management  of  the  concerns  of  the  poor  of  the  said  parish  of  m 

the  said  county.     Given  under  my  hand  and  seal  at  in  the  said  county,  tkt 

day  of  one  thousand  eight  hundred  and 


(Seventhly)— &o.mt   Account  of  Statute*  22  Geo.  III.  c.  83; 
33  ©to.  III.  c.  35;  41  ©eo.  III.  (G.  B),  c.  9 j  42  AtO.  Ill 

c.  74;  43  Aeo.  III.  c.  110;  36  Aeo.  III.  t.  10;  49  Aeo.  III. 
c.  124 ;  52  Aeo.  III.  c.  73,  an*  50  Aeo.  HI.  *.  50,  for  $t 
JHaintenanre  of  tyt  ftoor  bo  Incorporate*  dorfette*. 

Although  these  acts  are  of  too  great  length  to  be  fully  set  forth,  yet  Hit 
thought  expedient  to  give  a  concise  and  faithful  abstract  of  them :  see  ak» 
45  Geo.  III.  c.  54;  55  Geo.  III.  c.  137  (p.  33);  56  Geo.  III.  c.  199; 
59  Geo.  III.  c.  12,  s.  10, 12,  ante. 

By  22  Geo.  III.  c.  83,  s.  1.  Somuchofstat  9  Geo.  l,c.  7,  «tas  respedi 
the  maintaining  or  hiring  out  the  labour  of  the  poor  by  contract,  within  any 
parish,  township,  or  place,  which  shall  adopt  die  provisions  of  this  act,  shall 
be,  and  is  hereby  repealed ;  and  every  contract  or  agreement  made  in  pur- 
suance thereof,  for  either  of  those  purposes,  shall  become,  and  is  hereby  de- 
clared to  be,  null  and  void." 

And  by  s.  44,  it  is  "  enacted,  that  nothing  in  this  act  contained  shall 
extend  to  or  affect,  or  be  deemed,  construed,  or  adjudged  to  extend  to  or 
affect,  any  parish,  township,  or  place,  which  shall  not  agree  to  adopt  Iks 
provisions  herein  contained,  in  the  manner  hereby  directed  and  prescribed; 
anything  herein  contained  to  the  contrary  thereof  notwithstanding." 


(a)  There  ought  not  to  be  fewer  than  5  nor  more  than  20  persons. 
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3.  With  respect  to  agreements  to  unite,  enacts  that "  whenerer  two-    StvauMv,  Of' 
irts,  in  number  and  value,  according  to  the  poor  rate,  of  the  owners  or      incorporated 
is  of  lands,  tenements,  or  hereditaments,  within  any  parish,  township        dutrictt. 
!,  qualified  as  hereafter  mentioned,  shall,  at  any  time  after  the  passing  Nomination  of  a 
ict,  at  a  public  meeting  to  be  hoi  den  pursuant  to  the  directions  of  this  guardian  and  go- 
lify  their  approbation  of  the  provisions  herein  contained,  and  their  desire  Tenor- 
»t  them,  in  the  form  contained  in  the  schedule  hereunto  annexed, 
and  shall  at  such  meeting  nominate  and  recommend  to  the  consi- 
i  of  the  justices  of  the  peace  of  the  county,  riding,  division,  district, 
*n,  or  place,  where  such  meeting  shall  be  holden,  three  able  and 
persons  Qualified  for  guardians  (a)  of  the  poor  for  such  parish,  town- 
place,  ana  three  other  fit  and  proper  persons  qualified  to  be  governors 
oorhouse  for  such  parish,  township,  or  place,  and  fix  the  salaries 
lid  to  such  guardian  and  governor  respectively,  and  shall  procure 
tent  and  approbation  of  two  justices  of  the  peace  acting  tor  that 
>  such  agreement  and  salaries,  by  writing  under  their  hands,  in  the 
ratained  in  the  schedule,  No.  II.,  and  shall  cause  such  agreement 
gistered  pursuant  to  the  direction  of  this  act ;  every  such  parish, 
p,  or  place,  shall  from  that  time  be  entitled  to  all  the  benefits,  pri- 
powers,  authorities,  and  advantages,  which  can  arise  or  be  derived 
is  act." 

by  33  Geo.  III.  c.  35,  s.  1.    "  That  whenever  two-third  parts  in  Application  of 
■  and  value  as  aforesaid,  of  such  qualified  persons  only,  as  have  ac-  two  jjjjj*"  *n 
ittended,  or  may  hereafter  actually  attend,  at  such  public  meeting,  vahae,  ■undent 
ere  signified,  or  may  hereafter  there  signify,  their  approlmtion  of  the 
ins  in  the  said  act  contained,  and  their  desire  to  adopt  them,  accord- 
be  form  and  manner  prescribed  by  the  said  act,  such  approlmtion  and 
o  signified,  or  to  l>e  hereafter  so  signified,  as  aforesaid,  have  been, 
11  be,  and  arc  hereby  declared  to  be,  a  due  and  sufficient  compliance 
?  abo\e-recited  provision  of  the  said  act,  according  to  the  true  intent 
aning  of  the  same." 

2.     4l  That  whenever  two  third  parts,  in  number  and  value  as  afore-   Two  guardian* 
the  said  persons  so  qualified,  and  actually  attending  at  such  public   "V1*"  »**  ftpp""*- 

r  ■  i      i     li  •       •  l  *  i  »     *i  ■  i        «•  «l  nut  fif  tin* 

r  as  aforesaid,  shall  nominate  and  recommend  to  the  consideration    thn-c  named  to 
notices  of  the  peace  of  the  county,  riding,  division,  district,  city,  town,  justices, 
•  where  such  meeting  shall  be  holden,  three  able  and  dUcicct  per- 
aliuVd  tor  guardians  of  the  poor  for  such  parish,  township  or  place, 
11  fix  the  salary  to  he  paid  to  Mich  guardian,  according  to  the  maii- 

funn  prescribed  by  the  said  act ;  and  shall  also,  at  the  said  public 
j,  by  writing  under  their  hands,  signify  their  opinion  to  the  said  jus- 
nit,  on  account  of  the  extent  and  population  of  such  parish,  township, 
:■,  more  than  one  guardian  of  the  poor  is  necessary  for  the  same;  and 
tprt-ss  their  desire  that  two  of  the  three  persons  so  nominated  and  Te- 
nded a<  aforesaid,  may  he  appointed  guardians  of  the  poor  for  such 

township,  or  place,  it  shall  and  may  he  lawful  for  such  of  the  said 

as  are  already  empowered  by  the  said  act  to  appoint  one  guardian 

h  parish,  township,  or  place,  to  comply  with  the  said  desire,  and  to 

twngu.irdinnt  accordingly." 

»y  4  I  <Jeo.  1 1  f .  ((i.  H.)  c.  i>.'s.  1 ,  "  If  it  shall  be  the  opinion  of  two  thirds    and  mure  may  to 

)QT  and  \alue  of  the  owners  or  occupiers  of  lands,  tenements,  and    Jji»pj» '»*«'.  "•* 

unt'iiLs,  qualified  as  by  the  said  act  is  required,  who  shall  be  present 

die  meeting  to  be  called  for  that  purpose,  pursuant  to  notice  thereof 

i  the  church  or  chapel  of  the  said  parish,  on  the  Sunday  preceding, 

'  guardian  is  insufficient  for  carrying  into  due  execution  the  provi- 

thc  said  act,  and  the  same  shall  be  certified  by  two  or  more  of  the 

present  at  such  meeting,  in  writing  under  their  hands,  to  two  or 
slices  of  the  peace  acting  for  the  district  or  division  within  which 


the  power  of  a  guardian  de  facto,  see  Her  v.  Martyr  and  Fulham,  \  ol.  I., 

t:t.  DatftwlM,  p.  314. 
.  IV.  P 
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such  parish  shall  he  situate,  together  with  the  names  of  four  or  more  fit  and 
proper  persons  qualified  fur  the  office  of  guardian  as  by  the  said  act  i*  re- 
quired, it  shall  and  may  be  lawful  for  the  said  justices,  by  writing  under 
their  hands  according  to  the  form  prescribed  in  the  schedule  to  the  said 
act,  to  appoint  such  and  so  many  of  the  said  persons  to  be  guardians  of  the 
poor  within  such  parish,  as  they  in  their  discretion  shall  think  fit,  and  as 
shall  be  necessary  for  duly  carrying  the  purposes  of  the  said  act  into  exe- 
cution." 

And  by  22  Geo.  III.  c.  83,  s.  4.  "  That  where  two  third  parts,  in  number 
and  value  as  aforesaid,  of  the  owners  or  occupiers  of  lands,  tenements,  or 
hereditaments,  within  two  or  more  parishes,  townships,  or  places,  so  qua- 
lified as  aforesaid,  shall  think  fit  with  such  approbation  as  aforesaid,  sig- 
nified in  like  manner  under  the  hands  of  two  justices  of  the  peace,  and 
subscribed  at  the  foot  of  the  said  agreement,  in  the  form  expressed  h 
the  said  schedule,  No.  II.,  at  the  end  of  the  form  of  the  said  agree- 
ment, to  unite  for  the  purposes  of  this  act,  and  shall  signify  their  incli- 
nation and  desire  so  to  do  at  a  public  meeting  holden  in  each  of  sock 
parishes,  townships,  and  places,  in  the  manner  hereinbefore  directed  con- 
cerning a  single  parish,  in  tlte  form  contained  in  the  said  schedule,  No.  II I„ 
an  agreement  shall,  as  soon  as  conveniently  may  be  alter  such  public  meet- 
ings shall  have  been  holden,  be  entered  into  by  the  guardians  of  the  poor 
of  every  such  parish,  township,  and  place  respectively,  or  the  major  vert 
of  them,  in  the  form  or  to  the  effect  set  forth  in  the  said  schedule,  No.  I\\ 
which  agreement  shall  be  binding  upon  the  several  parties ;  and  every  sacs 
agreement  shall  specify  the  place  where  such  house  or  houses  shall  be 
situate,  and  the  terms  upon  which  such  agreement  is  made,  and  shaD  be 
entered  with  the  clerk  of  the  peace  or  town  clerk  of  the  county,  city,  tain, 
or  district,  in  which  such  parishes,  townships,  or  places,  shall  be  sinutr, 
and  a  copy  thereof  left  with  him  within  three  calendar  months  after  tkt 
time  of  making  such  agreement,  in  the  form  or  to  the  effect  mentioned  is 
the  said  schedule,  No.  V.,  for  which  entry  every  such  clerk  shall  receive 
one  shilling,  and  no  more ;  and  from  that  time  every  such  parish,  township, 
and  place,  so  agreed  to  be  united,  shall  be  entitled  to  all  the  benefits,  pri- 
vileges, powers,  authorities,  and  advantages,  which  can  arise  or  be  derhrei 
from  this  act." 

Sect.  5.  "  That  no  parish,  township,  hamlet,  or  place,  which  shall  he 
situate  more  than  ten  miles  from  any  poor  house  or  workhouse  to  be  pro- 
vided under  the  authority  of  this  act,  shall  be  permitted  to  be  united,  far 
the  purposes  aforesaid,  with  the  parishes,  townships,  hamlets,  and  place* 
which  shall  establish  such  poor  house  or  workhouse." 

And  by  33  Geo.  III.  c.  35,  s.  3.  "  All  such  casual  poor  as  may  happa 
to  be  within,  and  would  be  entitled  to  relief  from,  any  one  of  such  parishes, 
townships,  or  places  as  have  been,  or  may  hereafter  be,  united  together  far 
the  purposes  of  the  act  herein-heforc  first  mentioned,  shall  be  relieved  by  an 
the  said  parishes,  townships,  or  places  conjointly,  and  in  the  same  respective 
proportion  as  they  shall  and  are  directed  to  contribute  for  the  general  pat- 
poses  of  the  said  act,  according  to  the  provisions  and  regulations  in  the  tui 
act  specified  and  contained." 

By  22  Geo.  III.  c.  83,  s.  6.  "  That  the  notice  for  every  public  meetiaf 
directed  by  this  act,  shall  be  given  in  the  church  or  chapel  of  every  sack 
parish,  township,  or  place,  on  three  successive  Sundays  before  the  tune  of 
such  meeting,  immediately  after  divine  service,  or  on  such  of  the  sua1 
Sundays  as  service  shall  be  performed  there,  and  also  fixed  in  writing  «■ 
such  church  or  chapel  door,  or  if  no  church  or  chapel,  at  some  public  pace 
within  any  such  parish,  township,  or  place,  where  notices  of  parish  buanesi 
have  been  usually  given,  fifteen  days  at  least  before  the  day  to  be  appointed 
for  such  meeting,  in  the  form  or  to  the  effect  mentioned  in  the  saw  sche- 
dule, No.  VI. ;  and  that  no  person  shall  vote  at  any  public  meeting  to  be 
holden  for  the  purposes  of  this  act,  unless  he  or  she  shall  be  the  owner  ox 
occupier  of  lands,  tenements,  or  hereditaments,  which  shall  be  assessed  to 
the  poor's  rates,  within  such  parish,  township,  or  place,  after  the  rate  of 
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fa»**ly,  Of 


ive  pounds  Mr  mnm,  at  the  leMt;  nor  shall  any  such  paten  vote  at    tamtA/*, 

occupier,  unless  he  or  die  shall  be  assessed  or  pay  to  such  poor's  rates :  pro* 

Tided  always,  that  a  all  perishes,  townships,  or  places,  wherein  there  shall 

aet  be  ten  venom  possessed  of  the  qualification  aforesaid,  it  shall  and  may 

be  lawful  fir  every  person  who  shall  be  assessed,  or  shall  pay  to  sueh  poo/s 

rates,  to  vote  at  every  such  meeting." 

8eet.  79  a  a  Where  such  guardian  of  the  poor  shall  be  appointed  as 
■feit—id,  nailhei  the  churchwardens  nor  overseers  of  the  poor  shall  interfere 
er  ■Iswnssddlc  in  the  care  and  management  of  the  poor,  bat  shall  oon- 
to  Wvnas*i  be  m  vetted  vrim  the  same  powers  of  making  and  coDoct- 
rates  as  they  have  at  pesent,  and  shall  J*  subject  to  the  like 
lor  neglect  or  raisbehaviour  in  making  and  collecting  such  rates 
■  may  vara  at  tte  thne  of  peering  this  act  And  mat  from  and  after  the 
of  such  guardian  as  aforesaid,  one  or  more  of  the  ehurch- 


thtpoor 


of  tht 
lotto 
it  of 


of  the  poor  of  every  parish,  township,  or  place,  whieh 
smll  adopt  the  provisions  of  this  act,  who  shall  be  approved  at  some  public 
BsssmsymhehiildenMasoressid,  shall  receive  the  money  to  be  ootieoted 
if  vsrtna  ef  such  poor's  rates,  and  apply  the  same  in  manner  following; 
[mack  to  say),  if  suehaaaan,  township,  or  place,  shall  not  be  united  wfih 
virtue  of  this  aet,  sueh  churchwarden  or  overseer  shall  pay 
an  of  the  poor  such  same,  from  time  to  time,  as  he  shall  have 
to  amp  lay  for  the  purposes  of  discharging  the  bills,  and  all  other 
cs  attending  such  house  or  houses,  and  the  poor  belonging 
township,  er  place,  and  shall  take  receipts  from  such 
■wall  the  monev  so  paid,  expressing  in  every  such  receipt  the 
mi  wmch  such  money  is  wanted ;  and  u  the  said  parish, 
elaee,  shall  be  united  with  any  other  parish,  township,  or  place, 
mss  act,  sueh  churchwarden  or  overseer  shall  nay  from  time 
to  the  tieasuroi  of  such  united  parishes,  townships,  or  places, 
^proportion  and  eases  of  the  several  expences  attending  the  poor 
nonce  thereby  under  the  authority  and  according  to  the  direction 
act,  and  take  his  receipts  for  such  money ;  or,  if  it  shall  be 
neat  convenient,  he  shall  permit  such  treasurer,  from  time  to  time, 
m  drafts  upon  him  for  such  money,  in  the  form  contained  in  the 
add  schedule,  No.  VIII.,  and  pay  the  same  when  they  become  due,  spe- 
arying  in  every  such  receipt  and  draft  the  general  purposes  for  which 
men  money  is  to  be  applied;  all  which  payments  so  to  be  respectively 
Bade,  shall  be  allowed  to  the  said  churchwarden  or  overseer,  in  his  accounts 
with  the  parish,  township,  or  place,  wherein  such  money  shall  be  raised ; 
ind  the  accounts,  as  well  of  the  said  churchwarden  or  overseer,  as  of  the 
aid  guardian,  shall  be  examined  at  every  monthly  meeting,  and  shall  be 
samined  and  passed  quarterly  by  the  visitor  of  such  poor-house,  after  they 
shell  have  been  verified  upon  oath  before  a  justice  of  the  peace." 

Rex  v.  Chmt  Farringdon,  9  B.  &  C.  541.  A  rated  parishioner  has  a 
right  to  inspect  the  accounts  of  the  expenditure  of  the  parish,  kept  by  guar- 
smsw  of  the  poor,  appointed  under  the  22  Geo.  III.  c.  83.  Assuming  that 
be  has  no  right  to  appeal,  or  that  the  time  for  appeal  is  gone  by,  he  may 
save  other  good  reason  for  inspecting  the  books.  He  has  a  right  to  see 
what  has  been  done,  and  the  Court  of  King's  Bench  will  grant  a  mandamuM 
*"fBime,H5mg  the  guardians,  &c,  to  allow  such  inspection. 

Jfecv.  InkubitsnU  of Lutterworth,  3  B.  $•  C.  487  ;  5  2>.  j*  22. 343 ;  2D. 
tr  R~  Maa.  C.  449.  Where  a  parish  has  united  with  others  for  the  sup- 
port of  the  poor,  according  to  the  provisions  of  the  22  Geo.  III.  c.  83,  the 
drarehwardens  and  overseers  may,  although  a  guardian  has  been  appointed, 
bind  out  poor  children  apprentices ;  and  it  is  not  necessary  that  the  guardian 
Aould  sign  the  indentures.  The  7th  section,  (supra,)  is  calculated  to  raise 
t  doubt  upon  this  point,  for  it  excludes  the  interference  of  the  church  war- 
lens  and  overseers  in  the  management  of  the  poor  where  guardians  are  ap- 
pointed ;  but,  by  the  30th  section,  {post,  225,)  children,  when  they  arrive  at 
i  proper  age,  are  to  be  placed  out  according  to  the  laws  in  being.  One  of 
those  laws  is  the  43  Eliz.  c.  2.  which  directs  that  parish  apprentices  shall  be 
bound  out  by  the  churchwardens  and  overseers,  and  it  is  betterthat  a  binding 
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should  take  place  by  several  church  wardens  and  overseers  than  by  a  single 
guardian. 

And  by  41  Geo.  III.  o.  9,  s.  2.     "  The  guardians  of  the  poor  present  at 
a  monthly  meeting  held  according  to  the  directions  of  the  said  act,  with  the 
approbation  of  the  visitor,  who  shall  sign  the  same,  to  make  an  order  on  the 
churchwardens  or  overseers,  or  collector  of  the  poor's  rates,  some  or  one  of 
them,  for  so  much  money  as  shall  be  necessary  for  the  purposes  of  the  said 
act ;  and  if  the  churchwardens  or  overseers,  or  person  or  persons  to  whom  the 
order  shall  be  directed,  shall  neglect  or  refuse  to  pay  the  same  to  the  trea- 
surer or  guardian  to  whom  the  same  is  made  payable,  within  seven  days  after 
it  shall  be  demanded,  it  shall  be  lawful  for  any  justice  of  peace  within  the 
division  or  district,  upon  proof  made  on  oath  of  such  default,  to  issue  his 
warrant  for  levying  the  said  sums  by  distress  and  sale  of  the  goods  and 
chattels  of  the  said  churchwardens  and  overseers,  or  other  person  or  persons, 
in  like  manner  as  by  the  said  act  is  provided  in  case  of  non-payment  by  the 
guardians  of  the  poor." 

And  by  22  Geo.  III.  c.  83,  s.  7.  "All  notices  or  applications  directed 
by  this  or  any  other  act  of  parliament,  to  be  given  or  made  to  the  overseen 
of  the  poor  with  respect  to  the  care  and  management  or  removal  of  the  poor, 
shall  be  given  and  made  to  the  euardian  of  the  poor,  where  any  such  guar- 
dian shall  be  appointed  under  the  authority  of  this  act ;  but  in  case  any 
orders  of  removal  or  notices  shall  happen,  by  mistake,  to  be  given  or  sent  to 
the  churchwarden  or  overseer,  the  same  shall  be  as  valid  ana  effectual  as  if 
given  to  the  guardian ;  and  such  churchwarden  or  overseer  shall,  and  is 
hereby  required  forthwith  to  deliver  the  same  to  the  guardian,  or  shall  for- 
feit forty  shillings  for  his  neglect." 

Sect.  39.  Provided,  "That  nothing  herein  contained,  shall  extend,  or  be 
construed  to  extend,  to  alter  or  affect  the  settlement  of  any  person  or  person 
whomsoever,  or  to  give  any  illegitimate  child,  who  may  be  born  in  any 
poorhouse  or  workhouse,  established  under  the  authority  of  this  act,  a  set- 
tlement in  the  parish  or  place  in  which  such  workhouse  ox  poorhouse  shall 
be  situated,  (but  every  such  child  shall  be  considered  as  settled  in  the  parish 
or  place  to  which  the  mother  belongs),  or  to  alter  or  affect  any  of  the  provi- 
sions, directions,  rules,  orders,  or  regulations  established  by  any  act  or  acts 
of  parliament,  for  the  management  and  government  of  any  particular  house 
of  industry,  or  workhouse,  in  any  part  of  this  kingdom ;  anything  herein 
contained  to  the  contrary  thereof  in  anywise  notwithstanding." 

A  guardian  de  facto  is  competent  to  apply  to  a  justice  to  take  the  exami- 
nation of  a  single  woman  pregnant,  in  order  to  filiate  the  bastard,  in  order 
to  proceed  against  the  putative  father.     Rex  v.  Martyr,  13  2?o*f,  55. 

Sect  10.  "  That  the  guardians  of  the  poor  for  the  several  parishes  and 
townships  which  shall  be  so  united  as  aforesaid,  shall  meet  as  soon  as  con- 
veniently may  be  after  such  agreement  shall  have  been  made,  to  consider 
of  three  proper  persons,  respectable  in  character  and  fortune,  fit  to  be  pot  in 
nomination  for  the  office  of  visitor  of  such  poor  house ;  and  two  or  mote  of 
such  guardians  shall,  as  soon  as  conveniently  may  be  after  such  meeting, 
apply  to  two  justices  of  the  peace  acting  for  the  limit  wherein  such  poor- 
house shall  be,  and  produce  to  them  the  said  agreement,  and  the  names  of 
the  persons  whom  they  shall  desire  to  recommend,  which  justices  shall  then, 
or  within  three  days  alter,  appoint  one  of  such  persons  so  recommended  ta 
be  visitor,  in  the  form  contained  in  the  said  schedule,  No.  VII.,  or  to  that 
or  the  like  effect ;  but  if  he  shall  refuse  to  accept  that  office,  they  shall  then 
appoint  one  other  of  the  persons  so  named ;  and  if  he  shall  rijyliiH*  ft,  they 
shall  appoint  the  third  person  named  in  such  list;  and  if  he  shall  decline 
it,  the  guardians  of  the  said  several  parishes,  townships,  and  places  shall, 
and  they  are  hereby  required  to  serve  that  office  monthly,  by  rotation,  sub- 
ject to  the  control  of  the  justices  of  the  limit  where  such  poor-house  shall 
be :  and  every  such  visitor,  if  not  a  guardian,  is  hereby  authorised  to  nomi- 
nate some  discreet  and  proper  person  to  be  his  deputy  or  assistant,  if  he 
shall  think  fit,  in  the  form  contained  in  the  said  schedule,  No.  IX.;  sad 
every  such  deputy  or  assistant  shall,  in  the  absence  of  such  visitor,  sad 
•under  his  direction,  act  as  inspector  of  the  several  matters  so  committed  s) 


receive  from  the  visitor  so  to  be  appointed,  touching'  the  several  mit- 
eaaid :  and,  where  an;  act  shall  be  required  to  be  done  by  a  justice 
:,  Bach  visitor,  if  not  a  justice,  or  bin  deputy  or  assistant,  shall  apply 

neighbouring  magistrate  to  do  the  same :  and  every  person  so  to  be 
ed  or  appointed  visitor  or  deputy  visitor  aa  aforesaid,  as  an  induce-   vwtnr  tn  he  frp 

hia  undertaking  and  executing'  that  office,  shall  be  Treed  and  din-   from  rcrtaiu 

from  serving  the  office  of  constable,  and  all  parochial  offices,  and  "&"*- 
n  serving  upon  juries  at  the  assises  or  quarter  cessions,  so  long  as  he 
ntinue  in  that  office;  and  a  certificate  under  the  hand  of  a  justice  of 
w  acting1  for  the  limit  wherein  he  executes  such  office,  in  the  form 
td  in  the  said  schedule,  No.  X.,  shall  be  admitted  as  evidence  of  his 
the  office." 

11."  That  if  two-thirds,  in  number  and  value  as  aforesaid,  of  the 
or  occupiers  of  lands,  tenements,  or  hereditaments,  within  any  single 
lownship,  or  place,  which  shall  adopt  the  provisions  of  this  act  in 

aforesaid,  shall  desire  to  have  a  visitor  appointed,  and  shall  nomi- 
i  recommend  to  the  justices  of  the  limit  three  persons  properly 
1  for  that  office,  the  justices,  upon  application  to  them  in  manner 
1,  shall  appoint  one  of  the  persons  so  recommended,  in  the  manner 
.■fore  directed,  concerning  parishes,  townships,  and  places  so  united 
said." 

12.  "That  the  guardians  of  the  several  parishes  and  townships  Treuomtnbe 
or  die  purposes  of  this  act,  shall  recommend  to  the  justices  one  of  JEjjS? tram 
rn  body  to  be  treasurer  of  the  poorhouse;  and  it  shall  and  may  be   ^"(u^iS*^! 
brlwo  justices  of  the  limit  to  appoint  the  guardian,  bo  recommended,   rtabca. 
rther  of  the  guardians  whom  they  shall  think  better  qualified,  to  that 
a  the  form  contained  in  the  said  schedule,  (No.  VII.,)  or  to  that  or 
i  effect;  which  treasurer  shall  give  sufficient  security,  to  the  satisfac- 
<h»  jnKicee,  to  the  other  guardians,  and  their  successors,  for  his  duly 
ling  for  the  money  which  shall  come  to  his  hands;  and  shall  keep 
Mints,  receive  the  money  to  be  contributed  by  each  parish  and  town- 
id  pay  or  discharge  the  several  bills  and  expences  which  shall  be 

and  ordered  to  be  paid  by  the  guardians,  at  their  monthly  meeting; 
D  lav  his  accounts  before  the  guardians,  at  every  such  meeting,  for 
rusal  and  approbation ;  and  shall,  once  in  every  rear,  within  four- 
js  before  the  Miekadmat  quarter  sessions  of  the  peace,  for  the 

riding,  division,  city,  or  place,  where  such  poor-house  shall  be 
make  oat,  or  cause  to  be  made  out,  a  just  and  fair  account  of  the 
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shall  be  allowed,  for  lib  trouble  in  executing  that  office,  such  annual  sum, 
not  exceeding  ten  pounds,  as  the  visitor,  if  not  a  guardian,  shall  think  fit; 
and  if  no  such  visitor,  as  two  justices  of  the  peace  for  the  limit  shall 
appoint." 

By  the  41  Geo.  III.  c.  9,  s.  3.  "  Any  two  justices  for  the  district  or 
division  within  which  any  such  parish  shall  be  situate,  to  whom  the  expe- 
diency of  such  appointment  shall  be  made  appear,  by  application  from  two 
thirds  in  number  and  value  of  the  owners  and  occupiers  of  lands,  tenements, 
and  hereditaments,  qualified  as  by  the  said  act  is  directed,  to  appoint  t 
treasurer  for  the  poor-house  of  such  parish,  with  a  salary  not  eroeeding  ten 
pounds,  according  to  the  form  prescribed  in  die  schedule  to  the  said  act,  in 
the  case  of  united  parishes." 

By  22  Geo.  III.  c.  83,  s.  9,  "That  it  shall  and  may  be  lawful  for  two  or 
more  justices  of  the  peace  for  the  limit  wherein  such  poor-house  shall  be 
situate,  and  they  are  hereby  required,  as  soon  as  conveniently  may  be,  after 
such  agreement  shall  have  been  made  as  aforesaid  for  adopting  the  pro- 
visions of  this  act,  either  by  a  single  parish  or  township,  or  by  two  or  more 
parishes  or  townships,  upon  application  made  to  them  by  two  or  more  of  the 
persons  who  shall  nave  signed  such  agreement,  and  upon  jmdncing  the 
same  to  them,  to  appoint  one  of  the  persons  recommended  for  governor  of 
such  poor-house,  (in  the  form  contained  in  the  said  schedule,  No.  VII.,  or 
to  that  or  the  like  effect,)  who  shall  have  the  care,  management,  and  em- 
ployment of  the  poor  persons  to  be  sent  thither,  and  shall  be  allowed  such 
salary  or  wages  for  his  trouble,  as  shall  be  specified  in  the  said  agreement; 
and  it  shall  and  may  be  lawful  for  the  visitor  of  such  poor-house,  with  the 
consent  of  the  guardians,  or  the  major  part  of  them,  or  for  two  or  more 
justices  of  the  peace  for  such  limit,  where  a  guardian  shall  be  visitor,  to 
remove  the  governor  of  such  poor-house,  upon  complaint,  and  sufficient 
proof,  of  misbehaviour  or  incapacity  in  the  execution  of  his  office." 

Sect.  14.  "  That  the  offices  of  guardian,  governor,  visitor,  or  treasurer,  to 
which  any  person  shall  be  appointed  under  the  authority  of  this  act,  shall 
determine  in  Easter  week  next  after  the  respective  persons  shall  be  appointed 
thereto,  on  the  day  upon  which  the  public  meeting  for  such  parish,  township, 
or  place,  shall  be  held  there ;  when  the  persons  who,  according  to  this  act, 
are  qualified  and  have  a  right  to  recommend  another  person  to  the  justice*, 
to  be  appointed  to  such  office,  shall  either  agree  with  the  persons  who  held 
the  same,  to  continue  in  such  office,  or  shall  proceed  to  recommend  others, 
in  the  manner  herein  before  directed,  as  if  such  person  had  died." 

Sect.  13.  "  That  when  and  as  often  as  any  vacancy  shall  happen  in  any 
of  the  offices  aforesaid,  by  death,  resignation,  or  removal,  meetings  shall  be 
called,  and  recommendations  offered  to  the  justices  in  manner  aforesaid; 
and  they  shall  proceed,  so  soon  as  conveniently  may  be,  in  the  snanaer 
before  directed,  to  appoint  a  fit  and  proper  successor  to  the  person  so  dying* 
declining  to  act,  or  so  removed  as  aforesaid." 

Sect.  17.  "  That  the  guardians  of  die  poor  of  the  several  parishes,  town- 
ships, and  places,  which  shall  adopt  the  provisions  of  this  act,  shall  provide 
a  suitable  and  convenient  house  or  houses,  with  proper  buildings  and 
accommodations  thereto,  when  wanted,  either  by  erecting  new  ones  on  bad 
to  be  purchased  or  rented  by  them  for  that  purpose,  altering  old  a 
hiring  buildings  for  the  purpose ;  and  shall  fit  up  and  dispose  the 

with  the  advice  and  approbation  of  the  visitor,  if  any,  in  such  mani 

shall  be  most  conducive  to  the  general  purposes  of  this  act,  at  the  txfrrr* 
of  such  parish  or  township,  or  parishes,  townships,  and  places,  respectively, 
in  the  proportions  herein-after  mentioned ;  and  shall  provide  soon  utensus 
and  materials  as  they  shall  think  necessary  for  their  employment,  according 
to  the  true  intent  and  meaning  of  this  act" 

Sect.  18.  "  That  the  several  poor  houses  or  workhouses  to  he  built  or 
provided  under  the  authority  of  the  act,  shall  be  situate  within  the  parish 
or  township  for  which  they  shall  be  used,  if  single  parishes  or  townships, 
and  if  several  parishes  or  townships  shall  be  united  for  the  purposes  of  tab 
act,  they  shall  be  built  or  provided  within  one  of  the  parishes  or  township 
so  to  be  united,  and  not  in  any  other  parish,  township,  or  place,  without  the 
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of  three- fourth  parts,  in  number  and  value  as  aforesaid,  of  audi     tmrnihlf,  Of 

or  occupiers  of  lands  tenements,  or  hereditaments  within  the  same,      inanyoraitd 
d  and  obtained,  qualified  .is  herein -btmirr:  mentioned,  who  shall  bo  dutrief. 

led  at  o  public  meeting  to  be  bidden  iu  lire  maimer,  and  upon  the    T 

dee  herein-beforc  directed  for  public  meetings." 

43.  "  That  it  shall  and  may  be  lawful  I'm  [lie  ntardnuM  of  the  poor   t'.-™i„.i,->  nnv 
Kirish,  township,  or  place,  which  shall  adopt  the  pm  visions  of  this   Jj  JJ}  ■"•«- 
.th   the   approbation  of  the  persons  within  such  parish,   township,   c"flCT"  ™uo*"' 
:,  qualified  an  beivinU'l'orc  mentioned,  oht; lined  at  a  public  mctt- 
Id  ior  that  purpose,   to  sell  or  dispose  of  any  house,  cottage,  or 
I,  wbich  shali  have  been  erected  or  purchased  for  the  use  of  any 
mm  or  persons,  at  the  cxpencc  of  such  pari-b.  township,   or  place, 
dy  the  money  arising  therefrom  for  the  purposes  of  this  net  j   and 
-emote,  by  order  fan  a  justice  or  justices  of  the  pace,  the  person 
His    who  shall   inhabit  tile   same,  or  any   other   house   or   dwelling 
ir  provided  at  the  expenoe  of  such  parish,  tuniiship,  or  place,  if  he, 
they  refuse  to  quit,  after  receiving  fourteen  days'  notice  for  that 

o  lie  hired  or   rtu  wui  awl 
rented  in  sucb    >'""  '"  **■  i'nt"t, 
for  such  leaa  or  terms,  and  on  such  conditions  as  tire  specified  in    *uj  ^'"^'"Hl 
n  of  agreement   contained   in  tlic  -aid  schedule,  No.  IV.;  and  all 
■i ■•--,  buildings,  and  lands  shidl  he  free  from  all  parochial  and  par- 
tly taxes,  except  such  taxes  and  In  such  amount,  as   they   were 
I  at  the  time  they  were  first  inlet i  and  applied  for  the  purpose*  of 

31.  "  That  the  visitor  and  gtumliau  for  the  time  bring  of  every 
township,  and  place,  or  of  the  scleral  parishes,  townships  ami 
ihieh  shall  lie  so  united  as  aforesaid,  from  and  alter  tbey  shall  re- 
ly hate  adopted  the  pnu  ismns  ol  tin-,  act,  slitill  be,  and  are  hereby 

civ  declared  to  U'  one  body  piilitie  and  corporate,  and  be  called  by 
c  of  Viabtrand  Guardian,  or  Viulort  and  Guardian*.  »f  thr  /■(■•«' 
tmriiA,  twmhip,  or  place  of  in  the  muniy,  ike.  •>/ 

•  tmiled  paritKei,  tMmUpi,  Of  placet  of  and  in  the 

fte.  of  as  the  ease  may  he ;  and  are  hereby  authorised  ami 

by  that  name  to  sue  and  he  sued,  and  to  accept,  lake,  and  hold,  by 

ies  or  years,  or  for  yean  determinable  on  the  death  of  any  life  or 
it  exceeding  in  any  city  or  town  one  acre,  and  not  exceeding  in  the 
mrtry  twenty  acres  of  statute  measure,  for  the  scite  of  a  house  or 
a  be  built,  and  for  lands  to  be  occupied,  for  the  purposes  of  this 
d  Ike  said  corporation  is  also  hereby  authorised  and  enabled  to  ac- 
d  bold  all  voluntary  grants  and  donations  of  lands,  tenements. 
His  of  inheritance,  or  for  lives  or  rears,  or  for  years  determi- 
b  bras,  or  of  personal  property  which  snail  be  made  to  them  for  the 
!  bandit  of  the  poor  within  such  respective  parishes,  townships,  or 


ardians,   JEJ53to°,: 


s,  administrators,  and  all  other  or  let  lai 
aevcr,  not  only  for  and  on  behalf  of  themselves,  their  heirs,  J«*  wortboostt, 
jeasaa,  but  also  for  and  on  behalf  of  their  cestique  trusts,  whe- 
aits,  issue  unborn,  lunatics,  idiots,  femes-covert,  or  other  person 
ijs,  and  to  and  for  all  femes-covert,  who  are  or  shall  be  seised, 
1  of,  or  interested  in  their  own  right,  and  to  and  for  every  other 
ltd  persons  whomsoever,  who  are  or  shall  be  seised,  possessed  of,  or 
d  in  any  lands,  tenements,  or  hereditaments,  which  shall  be  neoes- 
m  purchased  or  rented  for  the  purposes  of  this  act,  to  contract  for, 
I  convey,  or  lease  the  same,  or  any  part  thereof,  in  manner  afbre- 
t  exceeding  .the  quantity  aforesaid,  unto  the  said  visitor  ami  guar 
aoir  successors  and  assigns,  or  to  such  person  or  persons  as  they 
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shall  nominate  and  appoint,  for  the  use  and  benefit  of  each  pooifconse,  ami 
the  poor  persons  within  such  parishes,  townships,  and  places  respectively, 
and  for  all  other  the  purposes  of  this  act." 

Sect.  23.  "  That  all  sums  of  money  which  are  to  be  paid  to  any  bodies 
politic,  corporate,  or  collegiate,  corporations  aggregate  or  sole,  feoffees  in 
trust,  executors,  administrators,  husbands,  guardians,  committees,  or  other 
trustees  whatsoever,  for  or  on  behalf  of  any  infant,  lunatic,  idiot,  feme- 
covert,  or  other  cestique  trust,  or  to  any  person  or  persons  whose  lands  are 
limited  in  strict  settlement,  for  the  purchase  of  any  lands  or  buildings  as 
aforesaid,  shall,  in  case  the  same  exceed  the  sum  of  twenty  pounds,  by  such 
bodies  politic,  corporate,  or  collegiate,  corporations  aggregate  or  sole, 
feoffees  in  trust,  executors,  administrators,  husbands,  guardians,  committees 
or  other  trustees,  person  or  persons  seised  of  lands  or  buildings  so  limited 
in  strict  settlement,  be  laid  out,  as  soon  as  conveniently  may  be,  in  the 
purchase  of  lands,  tenements,  and  hereditaments,  in  fee  simple,  and  con- 
veyed to  or  to  the  use  of  such  bodies  politic,  corporate,  or  collegiate,  cor- 
porations aggregate  or  sole,  feoffees  m  trust,  executors,  administrators, 
husbands,  guardians,  committees,  or  other  trustees,  or  to  and  for  such  other 
person  or  persons,  and  for  such  estates,  and  to,  for,  upon,  and  subject  to 
such  uses,  trusts,  limitations,  remainders,  and  contingencies,  as  the  lands  for 
or  in  respect  whereof  such  purchase  money  shall  be  so  paid  as  aforesaid 
were  limited,  settled,  and  assured,  at  the  time  such  purchase  was  made,  or 
so  many  of  such  uses  as  shall  be  then  existing,  and  capable  of  taking  effect; 
such  purchases  and  settlements  to  be  made  at  the  expence  of  the  respective 
parish,  or  of  the  several  parishes  so  uniting,  in  the  proportions  afore-men- 
tioned, and  charged  by  the  respective  guardians  of  such  parishes,  together 
with  the  purchase  money,  in  their  accounts ;  and  in  the  mean  time,  and 
until  such  purchase  or  purchases  shall  be  made,  the  said  money  shall  be 
placed  out  by  such  bodies  politic,  corporate,  or  collegiate,  corporations 
aggregate  or  sole,  feoffees  in  trust,  executors,  administrators,  husbands, 
guardians,  committees,  or  other  trustees,  person  or  persons,  in  some  of  the 
public  funds,  or  on  government  or  real  security,  in  tine  name  of  two  or  more 
persons,  the  one  to  be  named  by  the  party  or  parties  interested  therein,  and 
the  other  by  the  guardian,  if  it  respects  a  single  parish  only,  and  by  the 
visitor,  if  it  respects  several  parishes,  townships,  or  places,  so  united  at 
aforesaid ;  and  the  interest  arising  and  to  be  producea  from  such  funds  or 
securities,  and  also  the  annual  rent,  where  the  said  premises  shall  be  rented, 
shall  be  paid  to  such  person  or  persons  respectively  as  would,  for  the  time 
being,  be  entitled  to  the  rents  and  profits  of  such  lands  or  buildings  so  to  be 
purchased  and  settled,  pursuant  to  the  tenor  and  true  meaning  of  this  act" 

Sect.  27.  "  That  in  order  to  encourage  the  salutary  and  benevolent  pur- 
poses of  this  act,  and  to  afford  better  accommodations  for  the  poor  at  sock 
poorhouses,  it  shall  and  may  be  lawful  for  the  guardians  of  the  poor,  where 
any  such  poorhouse  shall  be  provided,  purchased,  or  agreed  to  be  erected, 
to  inclose  from  any  waste  or  common  land  or  ground  lying  near  or  adjoin- 
ing thereto,  with  the  consent  and  approbation  of  the  Lord  of  the  Manor, 
and  the  major  part  in  value  of  the  freeholders  or  persons  having  right  of 
common  thereupon,  signified  under  their  hands  and  seals,  any  pit  or 
portion  of  such  waste  or  common  land,  not  exceeding  ten  acres,  for  me  pur- 
pose of  building  upon,  or  occupying,  cultivating,  and  improving  the  same,  for 
the  use  and  benefit  of  such  poorhouse,  and  the  poor  persons  within  the  parish, 
township,  or  place,  where  the  same  shall  be,  or  within  the  parishes,  town- 
ships, or  places,  which  shall  be  united  therewith  for  the  purposes  of  this  act" 

Sect.  20.  "  That  when  any  such  buildings  shall  be  agreed  to  be  erected, 
repaired,  or  fitted  up,  at  the  expence  of  the  parish,  township,  or  place,  or 
parishes,  townships,  or  places,  which  shall  aaopt  the  provisions  of  this  set 
as  aforesaid,  the  expences  thereof,  and  of  the  purchase  of  the  land  necessary 
to  be  used  for  that  purpose,  shall  be  paid  by  the  guardians  of  the  poor  of 
such  parish,  township,  or  place,  or  of  the  parishes,  townships,  and  places, 
where  they  shall  unite  for  those  purposes,  in  the  proportions  to  be  settled 
and  adjusted  by  the  persons,  and  in  the  manner,  directed  by  the  agreement 


Seventhly — 0/  Incorporated  Dittrictt. 
ide  AS  aforesaid  ;  and  that  it  shnll  and  may  lie  Ian-fill  for  tho  visitor     Star 
rdian  of  iho  poor  of  anv  such  parish ,  tow  ushiji,  or  place,  when  such      "■* 
s,  or  their  proportion  thereof,  shall  amount  In  one  hundred  pounds         J 
rds,  to  burrow  the  same  at  interest,  and   secure  such  money  by  a        " 
ipon  the  poor's  rati';  of  such  parish,  township,  or  place,  in  sums  not 
lg  fifty  pounds  will,  for  the  trreatcr  ease  in  discharging  the  same,  in 
i  contained  hi  the  said  schedule,  No.  XI,  or  to  that  or  the  like  effect; 
■barge  shall  continue   upon  the  said  rates  until  the   money  so  bor- 
iiid  all  interest  for  the  same,  shall  be  fully  paid  and  satisfied  :  and 
guardians  and  their  successors  shall,   nnd  they  are  hereby  required 
pay  and  keep  down  the  interest  of  such  money  so  to  be  borrowed 
seot  their  respect  iie  rarities  nr  t"»nshios,  as  the  same  shall  become 
id  that  when  the  principal  shall  ho  called  for,  they  may  horruw  it 
ne  other  person  or  peranos  |  anil  the  same  shitll  be  secured  to  the 
dvancing  the  same,  by  an  assignment  of  such  security  indorsed  on 
I  thereof,  in  the  form  contained  in  the  said  schedule.  No.  XIV.,  or 
i  the  like  effect :  and  that  the  poor's  assessment!  shall  continue  at 
s  rate  they  were  when  such  poorbousc  was  first  established  under 
u'riiv  of  this  act,  until  the  debt  so  contracted,  and  the  interest 
aWl  be  fully  discharged;  and  that  the  said  visitor  and  guardian, 
to  expedite  such  payments,  shall,  as  soon  as  the  savings  in  die 
(.-counts  shall  amount  to  a  miiii  sulliciciit  tn  pay  olT  and  discharge 
he  sums  which  shall  have  been  borrowed,  pay  nil   and  discharge 
n,  and  in  like  manner  as  to  all  succeeding  savings,  until  the  whole 
contracted  and  secured  shall  l>e  discharged-" 
k  2  Geo.  I V.  c.  56,  s.  1 .  "  Whereas  an  act  was  passed  in  the  tweiity- 

rof  the  reign  of  His  late  Majesty  King  (ieorffe  the  Third, 
An  act  for  the  better  relief  and  emplnyment  "f  the  poor  -■'  And 
doubts  have  arisen  whether  the  guardian-,  or  visitor  anil  guardians  of 
,  acting  under  the  authority  nt'  the  said  act,  can  make  ell'celnal  sales 
BS  and  oilier  buildings,  » it'll  (he  land,  yards  and  ^-aniens  belonging 
jrheld  with  the  same,  and  give  effectual  discharges  for  nnd  make  due 
ion  of  the  purchase  money  ;  and  also  whether  an  omission  to  apppoint 
ns  in  any  year  invalidates  the  appointment  of  iruunlians  in  any 
en  t  year  ;  in.:  it  therefore  enacted,  That  it  -.lull  arnl  may  be  lawful  for  Pnwar  j-li 
rdians,  or  the  visitor  and  guardians  for  the  time  being,  of  the  poor  of  JJJjSSI 
sh,  township,  or  place,  or  of  several  united  parishes,  townships  or  {JJJ'Jj,  ™ 
which  hath  or  have  adopted,  or  shall  hereafter  adopt  tho  provisions  of 
recited  act,  or  the  major  part  or  number  of  such  acting  guardians, 
ally  with  the  visitor,  if  any,  for  the  time  being  (not withstanding 
ianon  to  appoint  guardians  in  each  successive  year,  and  also  not- 
ading  any  informality  in  the  appointment  of  any  such  acting 
or'  guardians),  and  they  are  hereby  authorized,  under  the  order 
rection  of  the  inhabitants  of  any  such  parish,  township,  or  place, 
i  of  several  such  united  parishes,  townships,  or  placet,  in  vestry 
led,  and  with  the  consent  of  two  justices  acting  in  and  for  the 
division,  city,  borough,  or  place,  or  several  counties,  divisions, 
wrought!,  or  places,  within  which  such  pariah,  township,  or  place, 
ml  parishes,  townships  or  places,  shall  be  situate,  to  sell  and 
of  any  workhouse  or  other  nouses,  tenements  and  buildings  out- 
offices,  yards,  gardens,  orchards,  lands,  and  grounds,  with  their 
Dances,  which  may  have  been  purchased  or  erected  by  or  on  be- 
sueh  parish,  township,  or  place,  or  several  united  parishes,  town- 
r  places,  for  the  purposes  and  under  the  authority  of  the  said  act, 
i  fee  simple  and  inheritance  thereof,  or  any  other  estate  or  interest 
;  and  by  bargain  and  sale  to  convey  and  assure  the  same  unto 
■chaser  or  purchasers  thereof  respectively,  and  his,  her  and  their 
to  heirs,  executors,  administrators  and  assigns,  or  as  he  or  they 
rect,  and  to  give  and  sign  receipts  for  the  purchase-  money,  which 
shall  be  effectual  discharges  to  the  purchaser  or  purchasers,  and 
r  or  their  respective  heirs,  executors,  administrators  and  assigns, 
i  any  obligation  on  him,  her,  or  them  to  see  to  the  application  of 
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&hMU),  Of  oh-"                                         .,/  .^^^from  and  after  every  such  salt,  the 

incarpanltd  f                                       &#~^ **•"&&&  and  buildings,  out-bouses,  uttiii's, 

datrieU.  id  grounds,  with  their  appurtenances,  st> 

Purcbuc  mm.  «            - *2,*V *£>?£>&  *"  «"»*»  *nd  nun»«»  «  1^  Slid  recited 

br'm^riV  *^&*  •,*Z"       .-^ntpartof  memoneyarisingfroineverysuciisale 

undt,*&,«  5$"<f     ,/^^ringthe  expences  attending  the  sale,  and  in  or 

pcnccofpwi  .   -' "      *i.«,'-*iJ":.  «i.v  incumbrances  affecting  the  said  workhouse,  <ir 

,j   ^"^^^a  sn*i  buildings,  out-bouses,  offices,  yards,  gardens, 

.wjf-^"  y^i^aiid  grounds  respectively,  and  any  debts  which  may  lime 

rf^t"''    iisSffta  'I""  I.-"'' rili; 1 1 1.-,  or  viator  and  guardians  of  such  parish, 

i^S^pteoe,  or  united  randies,  townships  or  places  respectively, 

V**J  ,j,niyc  ou   the  poor's  rates  or  otherwise;    and  the  residue  of 

f,  ^V'^jocj  shall  be  paid  by  such  guardians,  or  visitor  and  guardians, 

rfr*2«rohwai'dcns  and   overseers  for  the  time  being,  of  such  parUh, 

*£/*,  or  place,  or  several  united  parishes,  townships,  or  places  res- 

•SSi  in   tnH  ""■*  ahares  or  proportions  as   they  euntributed  towards 

iffurchase  of  erection  of   the  workhouse,  or  other  houses,  (enemeib 

Zj  taiidings,  out-houses  and  offices,  yards,  gardens,  orchards,  lnnds  and 

-ounds  respectively,  which  shall  be  so  sold,  and  be  applied  by  such  cliurrli- 

jitJens  and  overseers  of  tlio  poor  respectively;  as  pari  of  the  rales  to  t« 

foUected  for  the  relief  of  the  poor  of  the  same  parish,  township,  or  place,  01 

jerernl  parishes,  townships,  or  pluces  respectively." 

And  by  43  Geo.  111.  c.  110,  8.  1.  After  reciting  that  hy  slat.  22  Ge* 
Ill-  c.  83,  s.  20,  il  was  among  other  things  enacted,  "  that  iu  case  an; 
money  should  be  borrowed  under  the  powers  of  the  said  act,  for  the  building 
any  poorhouse  or  workhouse,  or  purchasing  any  lund  necessary  to  be  nsri 
for  that  purpose,  the  assessments  for  the  relief  of  the  poor  should  eontunf 
at  the  same  rate  they  were  when  such  poorhouse  or  workhouse  was  ant 
established,  until  the  debts  so  contracted,  and  the  interest  thereof,  should  be 
CB.i1t,ri.  fully  discharged:  and  whercus  by  an  net,  made  in  the  forty-second  year  of 
loinA  the  reign  of  bis  present  Majesty,  intituled,  '  An  act  to  ameud  on  act,  nude 
in  the  twenty-second  year  of  the  reign  of  his  present  Majesty,  for  the  betla 
relief  and  employment  of  the  poor,  so  far  as  relates  to  the  payment  of  the 
debts  incurred  for  building  anv  poorhouse,'  it  was  emitted,  tliat  the  guar- 
dians of  the  poor  of  any  parish  who  had  erected  any  poorhouse  or  wort- 
house,  under  the  powers  of  the  said  therein  recited  act,  should,  with  the 
consent  of  the  several  persons  to  whom  the  same  should  be  due  and  payable, 
yearly  and  every  year,  pay  off  and  discharge  anv  p;irt  of  the  money  bur- 
rowed under  the  powers  of  the  said  recited  act  of* the  twenty  second  year  of 
the  reign  of  his  present  Majesty,  not  being  less  than  one-twentieth  nut 
thereof,  besides  the  interest  which  might  be  payable  on  the  sum  revuaiDiuf, 
undischarged  ;  and  in  cose  such  sum  to  )>e  payed  off  should  not  in  any  one 
year  be  sufficient  to  discharge  any  one  of  the'  notes  for  fifty  pounds  tared 
pursuant  to  the  directions  of  the  said  recited  act,  for  securing  the  moaef 
borrowed  under  the  authority  thereof,  the  same  should  from  time  to  line 
remain  in  the  hands  of  the  overseers  of  the  poor  of  suck  parish  until  it 
amounted  to  a  sufficient  sum  to  pay  off  and  discharge  any  of  the  mi 
notes:  and  whereas  doubts  ore  entertained  whether  the  said  recited  act  of 
the  flirty -second  year  uf  his  present  Majesty's  reign  has  effectually  relieved 
such  parishes  as  have  adopted  the  provision  in  the  said  act  of  the  twoitv 
second  year  of  his  present  Majesty  s  reign,  from  the  hiutbcnaome  effects 
thereof ;  be  it  therefore  enacted,  that  so  much  of  the  said  recited  act  of 
Put  nr  at  Gen  s  tftc  twenty-second  yenr  of  his  present  Majesty's  reign,  as  requires  that  the 
r-"  -  -'-  f  of  the  p  — ■-1   "'    -'"■■    ■     *  " 


assessments  for  the  relief  of  the  poor  shall  c 

they  were  when  any  poorhouse  or  workhouse  was  lirsl  established  under 
the  authority  of  the  said  recited  net,  until  the  debt  contracted,  and  toe 
interest  thereof,  should  be  fully  discharged,  shall  be,  and  the  some  ii 
hereby  repealed." 

Sect-  2.  "That  sucli  assessments  shall  and  may  from  time  to  lime  lie 
diminished  to  such  amount  as  shall  be  deemed  proper  and  necessary:  pro- 
vided always,  thai  the  guardians  uf  the  poor,  for  the  time  being,  of  evert 


efully  kept  by  the  governor,  and  entered  by  him  in  a  book  to  be 

thatpurpose'" 

"  That  no  person  shall  he  tent  to  snch  poor  house  or  houses,   Wbu  pauprn  id 
M  are  become  indigent  by  old  age,  sickness,  or  infirmities,  and   ™'"">ic  S  luot. 
to  acquire  a  maintenance  bj  their  labour;  and  except  such   D"taa' 
ren  as  shall  be  sent  thitbcr  by  order  of  the  guardian  or  guardians 
with  the  approbation  of  the  visitor ;  and  except  such  children  aa 
irily  go  with  their  mothers  thither  for  sustenance." 

"  That  all  infant  children  of  lender  years,  and  who,  from  acci- 
ortune,  shall  become  chargeable  to  tbc  parish  or  place  to  which 

may  either  be  sent  to  such  poor  house  as  aforesaid,  or  be  placed   p^pa  children. 
iian  or  .guardians  ofthepoor,  with  the  approbation  of  the  visitor,   h™  t.>  i»  taken' 
reputable  person  or  persons  in  or  near  the  parish,  township,  or  •*"  gf- 
uch  they  belong,  at  such  weekly  allowance  as  shall  be  agreed 
n  the  parish  officers  and  such  person  or  persons  with  the  appro- 
■  visitor,  until  such  child  or  children  shall  be  of  sufficient  age  to 

sen-ice,  or  bound  apprentice  to  husbandry,  or  some  trade  or 
and  a  list  of  the  names  of  every  child  so  placed  out,  and  by 
'here  kept,  shall  be  given  to  the  visitor ;  who  shall  sec  that  they 
treated,  or  cause  them  to  be  removed,  and  placed  under  the 
s  other  person  or  persons,  if  he  finds  just  cause  so  to  do ;  and 
inch  child  shall  attain  such  age,  he  or  she  shall  he  so  placed 
ipence  of  the  pariah,  township,  or  place,  to  which  he  or  she  shall 
rding  to  the  laws  in  being:  provided  nevertheless,  That  if  the 
latum*  of  any  poor  child  sent  to  inch  house,  or  so  placed  out  as 
any  other  responsible  person,  shall  desire  to  receive  and  provide 

poor  child  or  children,  and  signify  tbe  same  to  the  guardians 
Lthry  meeting,  tbe  guardians  shall,  and  are  hereby  required  to 
awe  to  be  dismissed,  such  child  or  children  from  the  poor  house, 
■a*  of  such  person  or  persons  as  aforesaid,  and  deliver  him,  her. 


he  parent, 
a.  That  m 


t  nothing  herein  contained  shall  give  any   power  to 
'  child  or  children,  under  the  age  of  seven  yean,  from  his,  her. 
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Application  of 
money  to  arise 
by  such  sale. 


43  Geo.  3,  c.  71, 
recited. 


Part  of  99  Geo.  3, 
c.  83,  s.  90,  re- 
quiring the  as- 
sessments to  con. 
tinnc,  Kec,  re- 
pealed. 
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his,  her,  or  their  purchase-money ;  and  from  and  after  every  such  tale,  the 
workhouse  or  other  houses,  tenements  and  buildings,  out-houses,  offices, 
yards,  gardens,  orchards,  lands  and  grounds,  with  their  appurtenances,  so 
sold,  shall  be  discharged  from  all  the  trusts  and  purposes  of  the  said  recited 
act" 

Sect  2.  "  That  a  competent  part  of  the  moiiey  arising  from  erery  such  sale 
shall  be  applied  in  defraying  the  expences  attending  the  sale,  and  in  or 
towards  discharging  any  incumbrances  affecting  the  said  workhouse,  or 
other  houses,  tenements  and  buildings,  out-houses,  offices,  yards,  gardens, 
orchards,  lands,  and  grounds  respectively,  and  any  debts  which  may  hare 
been  contracted  by  the  guardians,  or  visitor  and  guardians  of  such  parish, 
township,  or  place,  or  united  parishes,  townships  or  places  respectively, 
by  way  of  charge  on  the  poor's  rates  or  otherwise ;  and  the  residue  of 
any  such  money  6hall  be  paid  by  such  guardians,  or  visitor  and  guard  jam, 
to  the  churchwardens  and  overseers  for  the  time  being,  of  such  parish, 
township,  or  place,  or  several  united  parishes,  townships,  or  places  res- 
pectively, in  the  like  shares  or  proportions  as  they  contributed  towarfc 
the  purchase  or  erection  of  the  workhouse,  or  other  houses,  tenements 
and  buildings,  out-houses  and  offices,  yards,  gardens,  orchards,  lands  asd 
grounds  respectively,  which  shall  be  so  sold,  and  be  applied  by  such  chmck- 
wardens  and  overseers  of  the  poor  respectively,'  as  part  of  the  rates  to  be 
collected  for  the  relief  of  the  poor  of  the  same  parish,  township,  or  place,  * 
several  parishes,  townships,  or  places  respectively." 

And  by  43  Geo.  111.  c.  1 10,  s.  1.  After  reciting  that  by  stat  22  Geo. 
III.  c.  83,  s.  20,  it  was  among  other  things  enacted,  "  that  in  case  say 
money  should  be  borrowed  under  the  powers  of  the  said  act,  for  the  buudbv 
any  poorhouse  or  workhouse,  or  purchasing  any  land  necessary  to  be  mm 
for  that  purpose,  the  assessments  for  the  relief  of  the  poor  should  conaiaf 
at  the  same  rate  they  were  when  such  poorhouse  or  workhouse  was  fast 
established,  until  the  debts  so  contracted,  and  the  interest  thereof,  should  be 
fully  discharged :  and  whereas  by  an  act,  made  in  the  forty-second  year  of 
the  reign  of  his  present  Majesty,  intituled,  *  An  act  to  amend  an  act,  Bates 
in  the  twenty-second  year  of  the  reign  of  his  present  Majesty,  for  the  better 
relief  and  employment  of  the  poor,  so  far  as  relates  to  the  payment  of  tee 
debts  incurred  for  building  any  poorhouse,*  it  was  enacted,  that  the  gaw 
dians  of  the  poor  of  any  parish  who  had  erected  any  poorhouse  or  wed* 
house,  under  the  powers  of  the  said  therein  recited  act,  should,  with  aVi 
consent  of  the  several  persons  to  whom  the  same  should  be  due  and  payees)* 
yearly  and  every  year,  pay  off  and  discharge  any  part  of  the  money  be* 
rowed  under  the  powers  of  the  said  recited  act  of  the  twenty-second  yeeret 
the  reign  of  his  present  Majesty,  not  being  less  than  one-twentieth  sat 
thereof,  besides  tno  interest  which  might  be  payable  on  the  sum  remains*} 
undischarged ;  and  in  case  such  sum  to  be  payed  off  should  not  in  aayeei 
year  be  sufficient  to  discharge  any  one  of  the  notes  for  fifty  pounds '" 

pursuant  to  the  directions  of  the  said  recited  act,  for  securing  the  i . 

borrowed  under  the  authority  thereof,  the  same  should  from  time  to  tie* 
remain  in  the  hands  of  the  overseers  of  the  poor  of  such  parish  all  ft 
amounted  to  a  sufficient  sum  to  pay  off  ana  discharge  any  of  the  isM 
notes:  and  whereas  doubts  are  entertained  whether  the  said  recited  est  ff 
the  forty-second  year  of  his  present  Majesty's  reign  has  effectually  leAsjeJ, 
such  parishes  as  have  adopted  the  provision  in  the  said  act  of  the 
second  year  of  his  present  Majesty's  reign,  from  the  burthensome 
thereof;  be  it  therefore  enacted,  that  so  much  of  the  said  recited  set 
the  twenty-second  year  of  his  present  Majesty's  reign,  as  requiies  fksfti%j 
assessments  for  the  relief  of  the  poof  shall  continue  at  the  same  i 
they  were  when  any  poorhouse  or  workhouse  was  first  established 
the  authority  of  the  said  recited  act,  until  the  debt  contracted,  m 
interest  thereof,  should  be  fully  discharged,  shall  be,  and  the  si 
hereby  repealed." 

Sect  2.  u  That  such  assessments  shall  and  may  from  time  to  tieet  bt 
diminished  to  such  amount  as  shall  be  deemed  proper  and  necessary:  _ 
vided  always,  that  the  guardians  of  the  poor,  for  the  time  being,  of  est? 


Seventkly — Of  Incorporated  District*. 
sh,  shall  yearly  and  every  year,  pay  off  or  provide  for  a  twentieth  Mm 
ist  of  any  monies  which  shall  bare  been  bono  wed  for  the  purpose  ■«*■ 
under  the  powers  of  the  said  act  of  the  twenty-second  year  of  his  di 
[ajesty's  reign,  and  also  shall  duly  keep  down  the  interest  of  ail  ~ — 
hich  shall  be  so  borrowed  ;  any  thing  in  (he  said  recited  acts  of  a,™ 
y-second  and  forty-second  years  of  his  present  Majesty's  reign,  or  t^  t 
them,  contained  t»  the  contrary  notwithstanding.  thuJT 

Jeo.  HI.e.83,  s.28.     "Tuatevery  person  or  persons,  tobeeenlto   \£"£ 
■  or  houses  to  be  prodded  under  the  authority  of  this  act,  shall,  at   mono 
if  his  or  her  entering  such  house,  deliver,  or  cause  to  1*  delivered,   Ua'-  '■ 
eraoi  thereof,  or  la  his  assistant,  if  any,  an  order,  signed  by  one   **"" 
srdhins  of  the  poor  of  the  parish,  township,  or  place,  from  which   tPtr°' 
»n  shall  come,  lor  the  admission  of  such  person  or  persons,  in  the 
i  the  effect  contained  in  the  said  schedule.  No.  XII.;  which  order 
auefully  kept  by  the  governor,  and  entered  by  him  in  a  book  to  be 
"ox  thatpurpoae." 

i.     "  That  no  person  shall  lie  sent  to  such  poor  house  or  houses,   wiwt 
eh  as  are  become  indigent  by  old  age,  sickness,  or  infirmities,  and   ™'™" 
le  to  acquire  a  maintenance  by  their  labour;  and  except  such       ™ 
cldrenasshallbe  pent  thither  by  order  of  the  guardian  or  guardians 
r,  with  the  approbation  of  ihr  visitor ;  and  tsccpt  such  children  as 
saariiy  go  with  their  mothers  thither  for  sustenance." 
).     •'That  ull  infant  oWMlBJ)  ui"  tender  years,  and  who,  from  nee  i- 
■afortnne,  shall  become  charifeiibli-  In  the  parish  or  pluee  to  which 
ig,  may  either  he  sent  to  suth  poor  house  as  :ifon-s.iid,  or  lie  placed   p,opc 
udiau  or  guardians  of  the  poor,  with  tlie  approbation  of  the  visitor,   how  * 
E  reputable  person  or  persons  in  or  near  the  parish,  township,  or  """ 
which  they  belong,  at  such  vutVK  AiaW  at  shall  be  agreed 


n  the  parish  officers  and  such  person  or  persons  with  the  appro- 
ltil  such  child  or  children  shall  lie  of  siillieientagc  to 
r  bound  apprentice  to  husbandry,  or  some  trade  01 


i;  and  a  list  of  the  iimiics  of  every  child  so  placed  out,  and  by 
:  where  kept,  shall  be  given  to  the  visitor ;  who  shall  sec  that  they 
■It  treated,  or  cause  them  to  be  removed,  and  placed  under  the 
me  other  person  or  persons,  if  he  finds  just  cause  ao  to  do ;  and 
■j  such  child  shall  attain  such  age,  he  or  she  shall  be  so  placed 
sexpence  of  the  parish,  township,  or  place,  to  which  he  or  she  shall 
cording  to  the  laws  in  being  :  provided  nevertheless,  That  if  the 

relations  of  any  poor  child  sent  to  such  bouse,  or  so  placed  out  as 
at  any  other  responsible  person,  shall  desire  to  receive  and  provide 
en  poor  child  or  children,  and  signify  the  same  to  the  guardians 
asatnrr  meeting,  the  guardians  shall,  and  are  hereby  required  to 
c  cause  to  be  dismissed,  such  child  or  children  from  the  poor  house, 
«  ewe  of  such  person  or  persons  as  aforesaid,  and  deliver  him,  her, 
8  the  parent,  relation,  or  other  person  so  applying  as  aforesaid: 
also,  That  nothing  herein  contained   shall  give  any  power  to 
ny  child  or  children,  under  the  age  of  seven  years,  firom  his,  her, 
irent  or  parents,  without  the  consent  of  such  parent  or  parents." 
1.     "  That  all   idle  or  disorderly  persons,   who    are  able,  but  MJspmo 
,  to  work  or  maintain  themselves  and  their  families,  shall  be   lertijJ,jto( 
.  by  the  guardians  of  the  poor  of  the  several  parishes,  townships,   ml,  be  pi 
i,  wherein  they  reside,  ana  punished  in  sucb  manner  as  idle  and   cutrt. 
persons  are  directed  to  be  by  the  statute  made  in  the  seventeenth 
:  reign  of  his  late  majesty  King  George  the  Second;  and  if  any 
ball  neglect  to  make  complaint  thereof,  against  every  sucb  per- 
sons, to  some  neighbouring  justice  of  the  peace,  within  ten  days 
ill  come  to  his  knowledge,  he  shall,  for  every  such  neglect,  forfeit 

exceeding  fire  pounds,  nor  less  than  twenty  shillings,  one  moiety 
dim  recovered,  snail  be  paid  to  the  informer,  and  the  other  moiety 
naed  of  as  lbs  other  forfeitures  are  hereinafter  directed  to  be 
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•(Poor — (HI.  Relief  and  Ordering  of  the  Poor.) 

Sect  83.  a  That  where  there  shall  he,  in  any  parish,  township,  or  place, 
any  poor  persons  who  shall  he  ahle  and  willing  to  work,  hut  who  cannot  get 
employment,  it  shall  and  may  he  lawful  for  the  guardian  of  the  poor  of  such 
parish,  township,  or  place,  and  he  is  hereby  required,  on  application  made 
to  him  by  or  on  behalf  of  such  poor  person,  to  agree  for  the  labour  of  such 
poor  person  or  persons,  at  any  work  or  employment  suited  to  his  or  her 
strength  and  capacity,  in  any  parish,  township,  or  place,  near  the  place  of 
his  or  her  residence,  and  to  maintain,  or  cause  such  person  or  persons  to  be 
properly  maintained,  lodged,  and  provided  for,  until  such  employment  shaO 
be  procured,  and  during  the  time  of  such  work,  and  to  receive  the  money  to 
be  earned  by  such  work  or  labour,  and  apply  it  in  such  maintenance,  as  far 
as  the  same  will  go,  and  make  up  the  deficiency,  if  any ;  and  if  the  same 
shall  happen  to  exceed  the  money  expended  in  such  maintenance,  to  account 
for  the  surplus,  which  shall  afterwards,  within  one  calendar  month,  be  given 
to  such  poor  person  or  persons  who  shall  have  earned  such  money,  if  no  fur- 
ther expences  shall  be  then  incurred  on  his  or  her  account  to  exhaust  the 
And  in  case  sucli  poor  person  or  persons  shall  refuse  to  work,  or  run 


same. 


Occasional  relief 
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obeying order  for 
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away  from  such  work  or  employment,  complaint  shall  be  made  thereof  by 
the  guardian  to  some  justice  or  justices  of  the  peace  in  or  near  the  said 
parish,  township,  or  place ;  who  shall  inquire  into  the  same  upon  oath,  and 
on  conviction  punish  such  offender  or  offenders,  by  committing  him,  her,  or 
them,  to  the  house  of  correction,  there  to  he  kept  to  hard  labour  for  any  time 
not  exceeding  three  calendar  months,  nor  less  than  one  calendar  month." 

By  s.  1.  So  much  of  stat  9  Geo.  I.  "  as  respects  the  maintaining  or 
hiring  out  the  labour  of  the  poor  by  contract,  within  any  parish,  township, 
or  place,  which  shall  adopt  the  provisions  of  this  act,  shall  be,  and  is  hereby 
repealed,  and  every  contract  or  agreement  made  in  pursuance  thereof,  fat 
either  of  those  purposes,  shall  become,  and  is  hereby  declared  to  be,  nuD 
and  void." 

Sect.  2.  "  Provided,  that  it  shall  and  may  be  lawful  for  the  visitor  tad 
guardian,  or  visitors  and  guardians,  appointed  as  hereafter  mentioned,  of 
any  parish,  township,  or  place,  or  parishes,  townships,  and  places,  which 
shall  have  adopted  the  provisions  and  complied  with  the  requisites  of  this 
act,  and  shall  have  a  visitor  appointed,  from  time  to  time  to  make  agreements 
with  any  person  or  persons  for  the  diet  or  clothing  of  such  poor  persons  who 
shall  be  sent  to  the  house  or  houses  to  be  provided  under  the  authority  of 
this  act,  and  for  the  work  and  labour  of  such  poor  persons,  so  that  no  sach 
agreement  shall  be  made  for  any  longer  time  than  twelve  months,  and  » 
that  the  same  shall  be,  and  every  such  agreement  is  hereby  declared  to  he, 
under  the  strictest  inspection  ana  controul  of  the  visitor,  guardian,  and  go- 
vernor of  such  poorhouse,  and  also  of  the  justices  of  the  peace  for  the  liuut 
where  such  poorhouse  shall  be ;  two  of  which  justices,  upon  proof  of  any 
abuse,  shall  have  power  to  dissolve  such  contract" 

Sect.  35,  37.  "  That  it  shall  and  may  be  lawful  for  any  justice  of  the 
peace,  on  complaint  made  upon  oath,  by  or  on  the  behalf  of  any  poor 
person  belonging  to  any  parish,  township,  or  place,  that  the  giiardW 
upon  application  made  to  him,  hath  refused  such  poor  person  proper  ieUeC 
and  after  enquiring  into  the  condition  and  circumstance  of  such  poor  peaon 
upon  oath,  either  to  order  him  or  her,  by  writing  under  the  hand  of  such 
justice,  some  weekly  or  other  relief,  or  direct  such  guardian  to  send  such 
poor  person  to  the  poorhouse,  in  case  he  or  she  shall  appear  a  fit  object  to  he 
kept  and  provided  for  there,  according  to  the  true  intent  and  conatructkw 
of  this  act;  which  order  shall  be  complied  with,  or  sufficient  cause  shown  U> 
the  contrary,  before  such  justice,  by  such  guardian,  within  two  days  after 
he  shall  receive  the  same ;  and  if  any  guardian  shall,  upon  due  notice  of 
any  such  order,  refuse  or  neglect  to  obey  the  same,  he  shall,  for  every  sock 
refusal  or  neglect,  forfeit  the  sum  of  five  pounds.  And  be  it  farther  enacted, 
that  out  of  the  penalty  hereby  inflicted  upon  the  guardian,  for  disobeying 
the  order  of  a  justice  of  the  peace  for  the  relief  and  maintenance  of  any  poor 
person,  so  much  thereof  as  the  justices  of  the  peace  who  shall  convict  such 
offender  shall  direct  to  be  paid  to  such  poor  person  to  whom  such  relief  was 
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■lull  be  raid  In  him  or  her  accordingly,  and  the  remainder  ajmlied  Stermhly,  Of 
wanner  us  the  other  penalties  are  hereby  directed  In  be  ili«]Mjseif  (if."  intvrporattd 
$&.  "  Or  if  it  skill  appear  to  such  justice,  that  llic  patM  s.i  coin-  Jurm-;.. 

,  or  on  whose  behalf  such  complaint  is  made,  is  able  and  willing  to 
:t  wants  employment,  in  lliat  ease  it  shall  and  may  he  lawful  for 
tticeto  order  the  guardian  to  procure  him  or  her  maintenance  and 
lent  in  the  manner  herein- before   directed ;  and  if  any  guardian 
on  due  notice  of  troy  such  order,  refuse  or  neglect  to  obey  the  same, 
,  for  every  such  refusal   or  neglect,  forfeit  ihc  sum  of  live  pounds, 
hall  appear  Ui  such  justice,  thin  I  be  person  making  -o.h  complaint,    I/lt  appear  that 
lose  behalf  such  complaint  is  made,  is  1111  idle  or  disorderly  person,   f*^Bftj^5 
not  used  proper  means  to  get  employment,  it  shall  and  may  be  tow-   ii,"'u,tk4"iCIJ" 
le  justice,  after  examining  such  person,  and  hearing  the  whole  eir-    rommii  dim  in 
pes  of  the  ease,  to  commit  such  person  to  the  house  uf  c«nvclii.iu  for  J^lioo™  "' '*''' 
;  not  exceeding  three  calendar  months,  nor  less  than  one  calendar 
or  if  It  shall  appear  In  such   just  ire  upon  ini{uiry  as  aforesaid,  that 
mnd  or  father  of  such  person  making  complaint,  or  on  whose  behalf 
it  shall  be  so  made.  Tor  want  of  relief,   is  an  idle  or  disorderly 
ihle  to  work,  hut  by  bis  neglect  of  work,  or  for  want  of  seeking  cin- 
t,  or  by  spending  ihe  money  lie  earns  in  alehouses,  or  places  of  bad 
loes  not  maintain  bis  wife  or  children,  and  suffers  lliem  to  lie  re- 
■  want,  il  shall  and  may  be  lawful  for  such  justice  of  the  peace,  in 
itier,  to  commit  (lie  husband  of  such  poor  woman,  or  the  father  of 
at  child  or  children,  to  the  house  of  correction,  for  any  lime  not 
g  three  calendar  mouths,  nor  less  than  one  calendar  month." 

JO.      "  Provided,  that  whin  any  complaint  or   application    shall  be    Applir.tlnn  to  be 
a  justice  of  the  peace,  for  (he  relief  of  any  poor  person,  uiihin  any    ,rl",l>'  i"1"1  ••• 
iwnsbip,  or  place,  for  which  a  visitor  shall  hvapi">inied,  such  ju-iiec   f; !'."''! I'nA'r'i-."-.!^ 

summon  the  guardian  to  appear  before  liim.inilcsL.  application  shall  a  jn-il.i>  niilcj 
n  fust  made,  by  (he  person  so  complaining,  to  the  guardian,  and  if  •»*■<***■ 
s  redress,  to  the  visitor,  (it  being  part  of  his  duty  lo  adjust  matters 
art,)  who  shall  order  relief  if  lie  thinks  il  necessary,  either  within  or 
epoorhouse  as  be  shall  judge  right ;  but  if  siiltieit-iit  relief  shall  not 
■en  or  ordered,  the  poor  person  complaining,  ur  on  whose  behalf 
nplaint  shall  be  made,  shall  be  redressed  by  such  justice  ill  the 
hectan-hiifore  directed. " 

C.  Jjiughtnii,  2  M.  $  S.  324  ;  1  Bolt,  743.     The  defendant  tuning  wbentfcenard- 
rioted  by  two  justices  at  a  special  sessions,  and  fined  30i.  for  disobey-  Un  uwlTlsnnr 
trder  of  a  justice,  under  33  Geo.  III.  c.  55,  for  the  payment  of  4s.   ^^ 
Jief  of  Mary  Leu-it  and  her  children,  appealed  to  the  general  quarter  i 
where  the  conviction  was  confirmed,  subject  to  the  opinion  of  the   *•  - 
t  King's  Bench,  upon  the   following  case: — The  pariah  of  Wat  totb 

it  incorporated  under  22  Geo.  III.  c.  83,  for  the  maintenance  of  its   i>7  ■•— i 

n  which  parish  a  poorhouse  is  erected  and  fitted  up  for  the  reception   J^SukSIi^Soi 
OCT.    Application  for  relief  being  made  by  the  said  Mary  Letdt  for  to  Ik  reevtved 
md  her  two  children,  the  guardian  and  the  visitor  appointed  under  the   ftJifjjKff'-w 
,  severally  directed  them  to  be  received  into  the  poorhouse;  where-   one  luttctbad 
e  justice  made  the  above  order,  directing  a  pecuniar;  relief  out  of  not  u;  )nrUdic- 
house.     On  the  appeal,  the  question  stated  for  the  opinion  of  the   puanttaJuBitv 
as,  Whether  the  magistrate  had  power  and  authority,  under  23  Geo.   the  pauper  to 
O,  to  make  the  said  order  for  the  pecuniary  relief  of  the  paupers  JJ"1™  "KJ^?10* 
.he  poorhouse  ?— After  hearing  counsel,  Lord  EUatborough,  C,  J.,  "•P000™"- 
:  justice  does  not  affect  to  determine  upou  the  ground  of  its  being  a 
t  refusal  of  relief.     If  proper  relief  has  not  been  refused,  the  justice 
any  jurisdiction.     The  visitor,  to  whom  it  is  referred  by  tow,  as  a 
his  duty,  to  say  whether  the  relief  shall  be  given  in  or  out  of  the 
se,  has  decided  that  question,  and  has  determined  it  to  be  proper 
If  it  depended  on  the  choice  of  the  pauper,  the  poorhouse  would  be 

The  visitor  having  adjusted  it,  the  matter  was  at  an  end,  and  not 
he  cognizance  of  the  magistrate,  and  therefore  the  infliction  of  this 
was  not  warranted. — Le  Blanc,  J.  The  7th  section  of  the  statute, 
au  been  relied  on  in  argument  as  putting  the  guardian  on  the 
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)tor — (III.  Relief  and  Ordering  of  the  Poor.) 

footing  of  an  overseer,  most  be  taken  with  reference  to  the  general  policy 
of  the  act  in  which  it  is  contained,  and  when  the  36th  section  of  the  same 
act  directs  that  application  shall  be  made  both  to  the  guardian  and  visitor, 
before  any  application  is  made  to  a  justice,  and  when  it  adds  that  it  is  the 
duty  of  the  visitor  to  adjust  matters  of  that  sort,  that  is,  whether  it  is  most 
proper  to  relieve  in  or  out  of  the  poorhouse,  the  liability  of  the  guardian  as 
overseer,  imposed  by  the  7th  section,  must  be  controlled  by  the  subsequent 
clause.  The  visitor  must  always  determine  whether  the  party  is  to  be 
relieved  in  or  out  of  the  poor  house,  otherwise  the  whole  oolicy  of  the  act 
would  be  avoided. — Bayiey  and  Dampicr,  Js.  concurred.  Order  of  sessions 
quashed.    See  also  Rex  v.  Keerand  Kick,  5  T.  R.  159 ;  1  Bott,  421. 

69  Geo.  III.  c.  12,  s.  2,  enacts, "  that  when  any  complaint  shall  be  made 
to  any  justice  of  the  peace,  of  the  want  of  adequate  relief,  by  or  on  the 
behalf  of  any  poor  inhabitant  of  any  parish  for  which  a  select  vestry  shall 
be  established  by  virtue  of  this  act,  or  in  which  the  relief  of  the  poor  is  or 
shall  be  under  the  management  of  guardians,  governors,  or  directors  ap- 
pointed by  virtue  of  special  or  local  acts,  such  justice  shall  not  proceed 
therein,  or  take  cognizance  thereof,  unless  it  shall  be  proved  on  oath  before 
him,  that  application  for  such  relief  hath  been  first  made  to  and  refused  br 
the  select  vestry,  or  by  such  guardians,  governors,  or  directors;  and  in  sues 
case,  the  justice  to  whom  the  complaint  shall  be  made  may  summon  the 
overseers  of  the  poor,  or  any  of  them,  to  appear  before  any  two  of  his 
Majesty's  justices  of  the  peace,  to  answer  the  complaint ;  and  if  upon  the 
hearing  thereof  it  shall  be  proved  on  oath,  to  the  satisfaction  of  the  justice} 
who  shall  hear  the  same,  that  the  party  complaining,  or  on  whose  behalf  the 
complaint  shall  be  made,  is  in  need  of  relief,  and  that  adequate  relief  hath 
been  refused  by  the  select  vestry,  or  by  such  guardians,  governors,  or 
directors,  or  that  such  select  vestry  shall  not  have  assembled  as  by  mis  set 
directed,  it  shall  be  lawful  for  such  justices  to  make  an  order,  under  their 
hands  and  seals,  for  such  relief  as  they,  in  their  just  and  proper  discretion, 
shall  think  necessary  (reference  being  also  had  by  such  justices  to  the  cha- 
racter and  conduct  of  the  applicant) ;  provided,  that  in  every  such  order  the 
special  cause  of  granting  the  relief  thereby  directed  shall  be  expressly  states4, 
and  that  no  such  order  shall  be  given  for  or  extend  to  any  longer  time  thai 
one  month  from  the  date  thereof:  Provided  that  it  shall  be  lawful  for  any 
justice  to  make  an  order  for  relief  in  any  case  of  urgent  necessity,  to  be 
specified  in  such  order,  so  as  such  order  shall  remain  in  force  only  until  the 
assembling  of  the  select  vestry  of  the  parish,  or  of  such  guardians,  govenwn, 
or  directors,  as  aforesaid,  to  wliich  such  case  shall  relate." 

Sect.  27.  After  reciting  that  by  22  Geo.  III.  c.  83,  it  is  enacted,  tf  with 
regard  to  parishes  which  have  adopted  the  provisions  thereof,  and  for  which 
a  visitor  snail  have  been  appointed,  that  no  guardian  of  the  poor  shall  be 
summoned  to  appear  before  any  justice  of  the  peace,  upon  complaint  or 
application  to  such  justice  for  the  relief  of  any  poor  person,  unless  applica- 
tion shall  have  been  first  made  by  the  person  so  complaining  to  the  gwr- 
dian,  and  upon  his  refusal  of  redress,  to  the  visitor:  and  whereat  in  muT 
cases,  by  reason  of  the  absence  of  the  visitor,  or  the  distance  of  his  resi- 
dence, it  may  not  be  in  the  power  of  the  complainant  to  make  the  applica- 
tion by  the  said  act  required ;  for  remedy  thereof  be  it  further  enacted, 
that  if  it  shall  be  made  to  appear  to  any  justice  to  whom  any  such  oomplsnt 
or  application  for  relief  shall  be  made,  that  the  visitor  of  the  parish  cr 
united  parishes  from  which  relief  shall  be  sought  is  absent  from  home,  or  ii 
resident  more  than  six  miles  from  the  place  of  abode  of  the  complaints*, 
and  that  application  for  relief  hath  been  made  to  the  guardian,  and  batk 
been  refused,  it  shall  be  lawful  for  such  justice  to  summon  the  gnaidiaa  It 
appear  before  him  to  answer  such  complaint,  and  to  proceed  thereon,  and 
make  such  order  therein,  as  the  case  shall  require,  in  like  www— »  at  is 
cases  where  application  hath  been  made  to  the  visitor,  in  the  manner  by  the 
said  act  directed." 

By  22  Geo.  III.  c.  83,  s.  24.  "  That  the  poor  persons  who  shall  be  teat 
to  every  such  house,  by  virtue  and  under  the  autWity  of  this  act,  shall  be 
maintained  therein  at  the  general  expence  of  the  respective  parishes,  town- 
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and  places,  so  adopting  the  provisions  of  this  act  as  aforesaid,  ac-     Stvtnt 
g  to  the  terms,  and  in  the  proportions,  directed  and  prescribed  by  this 
And  that  the  treasurer,  with  the  assistance  of  the  governor  of 
such  house,  to  be  appointed  as  aforesaid,  shall  provide  all  fit  and 
ut  provisions  for  the  maintenance  of  such  poor,  and  keep  an  account 

la 

-  33.  "  That  the  guardian  of  the  poor  for  any  parish,  township,  or 
adopting  the  provisions  of  this  act  as  aforesaid,  snail  provide,  at  the 
*  of  such  parish,  township,  or  place,  suitable  and  necessary  clothing 
persons  sent  by  him  to  such  poor-house  as  aforesaid ;  and  in  case  of 
elect  so  to  do,  the  governor  or  one  of  the  guardians  of  every  such 
shall  make  complaint  thereof  to  some  neighbouring  justice  of  the 
who  shall  summon  the  guardian  so  making  neglect  to  appear  before 
answer  the  said  complaint,  and  direct  him  to  provide  such  clothing 
}  to  such  justice  appear  necessary ;  and  if  such  guardian  shall  make 
:  in  providing  such  clothing,  within  ten  days  after  such  direction,  it 
nd  may  be  lawful  for  such  justice  of  the  peace  to  direct  the  governor 
i  poor-house,  or  the  guardian  so  making  such  complaint,  to  provide 
me,  and  to  demand  from  such  guardian  so  making  neglect,  the 
s  and  expences  of  such  clothing ;  and  in  default  of  payment  thereof, 
lemand  made,  it  shall  and  may  be  lawful  for  such  justice  or  justices 
peace  to  levy  the  same,  and  the  costs  and  charges  attending  the  re- 
thereof,  by  distress  and  sale  of  the  goods  and  chattels  of  every  such 
in  so  making  default." 

45  Geo.  III.  c.  54,  *n&ey  p.  186,  whereby  contractors  for  providing 
nance  for  the  poor  must  reside  in  the  parish.    See  also  65  Geo.  III. 
s.  7,  by  which  competition  in  such  contracts  must  be  invited  by 
sernent.] 

22  Geo.  III.  c.  83,  s.  24,  further  enacts,  "  that  there  shall  be  a  meet- 
the  guardians  of  the  poor  of  every  such  parish,  township,  and  place,  at 
ouse  or  houses,  on  the  first  Monday  in  every  month,  at  the  hour  of 
the  forenoon,  or  on  such  other  day  and  hour,  in  the  first  week  of  every 
,  as  the  said  guardians  shall  at  their  first  meeting  appoint,  to  state, 
te,  inspect,  and  adjust  the  accounts  of  the  preceding  month." 
.  24.  **  And  that  at  such  meeting,  the  said  treasurer  shall  produce, 
written,  one  account  of  the  debt  incurred  in  the  preceding  month,  for 
s  and  materials  for  the  purpose  of  manufacture,  aud  for  furniture, 
ions  <>r  repairs  of  the  buildings,  and  also  for  the  salary  or  allowance 
governor  or  treasurer,  and  servants  (if  any),  in  which  account  the 
'  such  house  or  houses,  buildings,  and  premises,  if  the  same  shall  be 
,  shall  Ik?  charged  in  the  month  next  after  such  rent  shall  become 
iccordiug  to  the  terms  of  the  agreement  for  taking  the  same;  which 
at,  when  settled  and  agreed  to,  shall  be  signed  by  the  said  guardians 
ling  such  meeting :  and  the  sums  to  l>e  paid  by  each  of  such  parishes 
hips,  and  places,  on  that  account,  shall  be  settled  and  adjusted  at 
neeting,  in  proportion  to  the  sums  paid  by  each  such  parishes,  town- 
and  places,  on  account  of  their  poor,  on  a  medium  of  three  years  next 
ling  the  date  of  such  agreement  (to  be  settled  and  ascertained  at  such 
lonthly  meeting,  in  the  manner  to  l>c  specified  by  the  said  agreement 
*e  entered  into  for  uniting  as  aforesaid,  and  according  to  the  mode  or 
and  table,  contained  or  referred  to  in  the  said  schedule,  No.  XV.)  and 
?  manner,  and  in  the  like  proportions,  at  every  succeeding  monthly 
lg ;  and  the  money  shall  be  then,  or  within  one  week  after,  paid  into 
.uds  of  the  said  treasurer,  to  be  by  him  applied  in  discharge  of  the 
1  articles  and  debts  contained  in  such  account:  And  the  said  treasurer 
dso  at  the  same  time  produce,  fairly  written,  one  other  account,  of  the 
Is,  beer,  firing,  and  other  necessaries,  for  the  use  and  maintenance  of 
or,  and  of  the  governor,  at  such  house  or  houses,  and  all  other  inci- 
exj>ences ;  which  shall  be  then  accounted  for,  and  proportioned  by- 
id  guardians  according  to  the  number  of  persons  which  shall  have 
;ent  from  each  of  the  said  respective  parishes,  townships,  and  places, 
»r  the  lime  they  shall  have  resided  in  such  house  or  nouses,  within 
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4%    u  TluU  if  any  visitor,  guardiw,  or  fi^TOTwr,ihaU§en  ot  fon^    SsisnWy,  Of 
terials,  goods,  clothes,  victuals,  or  provisions,  or  do  any  work  in  bis     incorpmwfd 
r  the  use  of  any  workhouse,  poorhouse,  or  poor  persons,  within  any       distrku. 
township,  or  place,  for  which  he  shall  be  so  appointed  to  act,  or  be  officer  not  to  bs 
ed  in  trade  or  interest  with  any  person  or  persons  who  shall  sell,  adestar. 
do,  or  furnish  the  same,  he  shall,  for  every  such  offence,  forfeit  a 
t  exceeding  twenty  pounds,  nor  less  than  five  pounds,  on  being  duly 
id  thereof  by  a  justice  of  the  peace." 

38.    "That  if  any  poor  paeon  shall  be  retarded  on  his  or  her  ApovMraoii 
through  any  parish,  township,  or  place,  in  which  he  or  she  has  no  ffSwtfcmh 
tdement,  by  reason  of  his  or  her  meeting  with  any  accident,  or  Jessy  apvfSitr^Sl 
with  any  dangerous  sickness  or  bodily  ta/gmtty,  without  the  means  !?■?  St**?* 
stance,  or  of  proceeding  to  the  place  of  bis  or  her  settlement,  the  frgmtSmSmn* 
n  living  near  the  place  where  such  distressed  object  shall  be,  shall,  iu&sjnmr,  *&, 
tereby  required,  upon  notice  thereof,  forthwith  to  provide  lodging, 
table  nourishment  and  assistance  (and  also  clothing  if  necessary)  lor 
rson,  until  he  or  she  can  be  removed  with  safety;  and  when  such 
hall  be  in  a  state  of  health  fit  to  be  removed,  shall  take  such  person  eadwhsaaMeto 
neighbouring  justices  of  the  peace  of  the  comity,  riding,  division,  bsians »■*,*•. 
■lace,  where  such  person  was  found,  who  shall  examine  nim  or  her 
th,  touching  the  place  of  Ins  or  her  settlement,  and  make  an  order 
m  her  removal  thither,  if  they  think  fit :  and  the  parish  officer  who 
receive  and  provide  for  such  person  or  persons  as  aforesaid,  shall 
charge  of  the  exponent  attending  the  same,  which,  on  being  allowed 
ified  by  the  justices  before  whom  such  poor  person  shall  be  so  taken, 
other  neighbouring  justices  within  the  limit  where  such  penon  was 
lie  same  shall  be  pud  by  the  guardian  of  the  parish,  township,  or 
here  such  poor  person  shall  be  settled,  m  casern  same  osii  be  obko* 
ad  shall  happen  to  be  within  that  county,  on  demand  made  thereof 
be  production  of  such  allowance  and  oertueate  as  aforesaid;  or  in  de- 
payment,  the  same  shall  be  levied  upon  the  goods  and  chattels  of 
i  guardian  so  making  default,  after  due  summons,  by  warrant  fioom 
itf  peace  having  jurisdictkmthm  Prevkteassesst. 

■need  as  aforesaid  shall  die  before  he  or  she  can  be  so  examined,  <**■**•  **• 
y  poor  person  shall  be  found  dead  in  any  parish  or  place  to  which 
e  aid  not  belong,  the  guardian  of  such  parish  or  place  respectively 
id  is  hereby  required,  in  every  such  case,  to  cause  such  person  to  be 
n  the  parish,  township,  or  place,  where  he  or  she  so  cued,  or  was 
sad,  and  shall  make  a  charge  of  the  expences  attending  the  same 
rely,  which  shall  be  allowed  and  certified  by  a  justice  of  the  peace, 
p—fafag  into  the  place  of  his  or  her  settlement,  and  shall  be  paid  by 
tdian  of  the  parish,  township,  or  place,  where  such  person  shall 
to  have  been  settled,  if  the  same  shall  be  within  that  county ;  but  in 
e  settlement  of  such  poor  persons  respectively  cannot  be  discovered, 
not  be  within  that  county,  the  same  shall  be  paid  by  the  treasurer 
county,  riding,  division,  city,  or  place,  where  such  person  was  so 
,  on  the  production  of  such  allowance  and  certificate,  out  of  the 
ir  public  money  to  be  collected  within  his  limit,  and  allowed  to  such 
r  in  his  accounts." 

41.  "  And  whereat  it  frequently  happens  that  poor  children,  pregnant  Enticing  poor 
or  poor  persons  afflicted  with  sickness,  or  some  bodily  infirmity,  are  JJjJJJJJJ^ T^£rt       .£ 
taken,  op  conveyed  by  parish  officer*,  or  other  persons,  from  one  parish  nmt.        W  i- 

to  anmher,  without  any  legal  order  of  removal,  in  order  to  ease  the  one 
r  pfcf »  an^  t°  burthen  the  other  with  such  poor  persons :  for  remedy 
,  ne  it  further  enacted,  That  when  any  guardian,  or  other  person  or 
shall  so  entice,  take,  convey,  or  remove,  or  cause  or  procure  to  be 
id,  taken,  conveyed,  or  removed,  any  such  poor  person  or  persons 
b  parish  or  place  to  another,  which  shall  adopt  the  provisions  of  this 
tumt  an  order  of  removal  from  two  justices  of  the  peace  for  that  pur- 
ery  person  or  persons  so  offending  shall,  for  every  such  offence,  for- 
m  not  exceeding  twenty  pounds,  nor  less  than  five  pounds." 
45.  "  That  all  penalties  inflicted  by  this  act  shall  be  recovered  before 
.  IV.  Q 
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such  month,  according  to  the  mode  or  form  and  table,  and  in  the  manner 
for  that  purpose  also  mentioned  in  the  said  schedule,  No.  XVI. ;  and  the 
sum  due  from  each  parish,  township,  or  place,  shall  be  specified  at  the  foot 
of  such  account,  which  shall,  when  settled  and  agreed  to,  be  signed  by  such 
guardians,  or  the  major  part  of  them,  and  be  afterwards  inspected  by  the 
visitor,  if  not  a  guardian,  and  allowed  by  him,  if  he  shall  approve  thereof; 
and  in  case  default  shall  be  made  in  payment  of  the  respective  sums  so  pro- 
portioned to  be  paid  in  respect  of  any  such  parish,  township,  or  place,  for 
seven  days  after  the  same  shall  be  so  settled  and  proportioned,  and  the 
money  demanded,  it  shall  and  may  be  lawful  for  any  justice  of  the  peace 
for  the  limit  where  such  house  or  houses  shall  be  situate,  upon  oomplant 
made  to  him  upon  oath  of  such  default,  to.  levy  the  said  respective  suns  to 
be  settled  ana  proportioned  as  aforesaid,  by  distress  and  sale  of  the  gooes 
and  chattels  of  any  guardian  of  the  poor  for  any  such  parish,  township,  or 
place,  making  such  default ;  and  at  the  end  of  every  year  the  account  shaD 
be  finally  closed,  and  the  balances  paid  and  received,  according  to  the  mode 
prescribed  by  the  said  schedule,  No.  XVI." 

Sect.  25.  "  And  that  the  churchwarden  or  overseer  of  the  poor  of  taj 
parish,  township,  or  place,  who  shall  have  the  custody  of  the  poor's  rates, 
assessments,  or  accounts,  for  such  parish,  township,  or  place,  snail,  and  k 
hereby  required  to  produce  the  same  to  the  persons  who  shall  be  nos*> 
nated  in  the  agreement  contained  in  the  said  schedule  for  uniting  inrieka. 
on  every  request  made  by  them  for  that  purpose,  after  four  days  notieff 
thereof,  in  order  to  enable  them  to  ascertain  the  expences  relative  to  the 
poor,  on  a  medium  of  three  years,  according  to  the  directions,  true  ratee*, 
and  meaning  of  this  act,  or  in  default  thereof,  shall  forfeit  the  sum  of  lit 
pounds  for  every  such  refusal  or  neglect." 

Sect  26.  u  Tnat  if  the  guardian  of  the  poor  for  any  parish,  township,* 
place,  which  shall  adopt  the  said  provision  as  aforesaid,  shall  not  attend  eatft 
monthly  meeting  hereby  directed  to  be  holden,  or  send  some  substantia1 
inhabitant  of  such  parish,  township,  or  place,  to  attend  and  answer  the  aw* 
ments  for  him,  in  case  he  shall  be  prevented  by  sickness,  or  other  unsrafr 
able  accident  from  attending  in  person,  the  guardian  for  every  such  pens, 
township,  and  place,  making  such  default,  shall,  for  every  such  fieriest,** 
feit  a  sum  not  exceeding  five  pounds,  nor  less  than  forty  shillings." 

Sect  16.  u  That  it  shall  ana  may  be  lawful  for  the  justices  of  the  pes*^ 
within  their  respective  limits,  to  appoint  special  or  privy  sessions  for  em 
ing  the  several  powers  and  purposes  of  this  act,  causing  proper  notions^ 
given  of  the  time  and  place  of  holding  the  same,  to  the  several  justice!  ■ 
the  peace,  peace  officers,  and  guardians  of  the  poor,  within  such         A 
limits ;  and  also  to  adjourn  any  such  privy  sessions,  to  be  again  aoMH 
such  time  and  place  as  they  shall  judge  most  proper  for  diuchaigBsj' 
business  required  by  this  act,  and  such  other  business  which  may 
fall  under  their  cognizance,  so  as  to  occasion  the  least  trouble  to  ti 
and  to  afford  the  greatest  convenience  and  accommodation  to  the 
causing  the  like  notices  to  be  given  of  every  such  adjournment" 

Sect  15.  "  That  within  any  such  limit,  as  aforesaid,  wherein  uj\ 
house  shall  be  situate,  there  shall  happen  to  be  no  acting  justice,*" 
one  acting  justice  of  the  peace,  or  if  the  justice  or  justices  of  the  pcactV 
usually  act  in  that  limit,  shall  be  absent,  or  by  any  means  inuspaiilrtj] 
act,  it  shall  and  may  be  lawful  for  any  justice  or  justices  of  any  other 
to  act  in  all  such  cases." 

Sect  40.    "  That  if  any  poor  person,  who  shall  be  sent  to  such 
houses,  shall  embezzle  or  wilfully  waste  any  of  the  goods  or  matenakj 
nutted  to  his  or  her  care,  or  shall  take  or  carry  away,  without  pen 
the  governor,  any  goods  or  materials  provided  for  the  use  of  such 
belonging  to  any  person  residing  there,  complaint  shall  be  made 
upon  oath  to  some  neighbouring  justice  of  peace  living  near  inch 
who  shall  hear  the  same,  and  the  party  accused ;  and  such  justice  is  1 
authorised,  upon  conviction,  to  commit  such  offender  to  the  house  el  ■ 
rection,  there  to  be  kept  to  hard  labour  for  any  time  not  wm^f 
calendar  months,  nor  less  than  two  calendar  months,  as  the  said  j*> 
shall  think  fit  and  direct." 
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\t    "llitAif  any  visitor,  guarding  Strsmtkly,  Of 

nk,  goods,  clothe*,  victuals,  or  provisions,  or  do  any  work  in  his     facwpimfa/ 
he  goo  of  aay  workhouse,  poorhouse,  or  poor  persons,  within  any       rffrtrfcti. 
vnthip,  or  place,  for  which  be  shell  be  to  appointed  to  act,  or  be  oacernottobs 
in  trade  or  interest  with  any  person  or  penons  who  ahall  seD,  adetitr. 
S  or  farniab  the  same,  he  shall,  for  erery  aneh  offence,  forfeit  a 
iceeding  twenty  pounds,  nor  lea  than  five  pounds,  on  being  daly 
thereof  by  a  justice  of  the  peace." 

L    "That  if  any  poor  penon  ahall  be  retarded  on  his  or  her  Aywripwon 
rough  any  parish,  township,  or  place,  in  which  he  or  she  haa  no  ^SmSt^ 
nnent,  by  reason  of  his  or  her  meeting  with  any  mecidmt,  or  being  aparfSibr 
Uk  amy  dangerous  sickness  or  bodily  MtArstsf*,  without  the  means  ffSiSfSL^ni 
nee,  or  of  proceeding  to  the  place  of  bis  or  her  settlement,  the  hynuSSamn. 
iving  near  the  place  where  such  distressed  object  shall  be,  shall,  vZiiBffnaw,ax« 
jbj  required,  upon  notice  thereof,  forthwith  to  provide  lodging* 
le  nourishment  and  assistance  (and  also  clothing if  necessary)  for 
n,  until  he  or  she  can  be  removed  with  safety;  and  when  such 
II  be  in  a  state  of  health  fit  to  be  removed,  shall  take  such  person 
nghbouring  justices  of  the  peace  of  the  county,  riding,  division, 
ice,  where  such  person  was  found,  whoshaUexamine  himor  her 
.  touchins!  the  otace  of  his  or  her  settlement,  mm!  make  an  order 
ser  removal  thither,  if  they  think  fit :  and  the  parish  officer  who 
9eive  and  provide  for  such  person  or  persons  as  aforesaid,  shall 
urge  of  the  expences  attending  the  same,  which,  on  being  allowed 
sd  by  the  j  ustices  before  whom  such  poor  person  shall  be  so  taken, 
her  nei^rhbouring  justices  within  the  limit  where  such  person  was 
i  same  shall  be  paid  by  the  guardian  of  the  parish,  township,  or 
oe  such  poor  person  shall  be  settled,  in  case  msenie  can  be  oiaoo» 
1  shall  happen  to  be  within  that  county,  on  demand  made  thereof 
psodnctionof  such  allowance  and  eort&oate  oaforcsa^ 
lyment,  the  same  shall  be  levied  upon  the  goods  and  chattek  of 
nsudian  90  making  default,  after  due  —mrnnM,  by  warrant  fsom 
■  peace  having  jurisdiction  there;  and  if  any  poor  and  sick  peraon  Prortjtaatoi 
teed  as  aforesaid  shall  die  before  he  or  she  can  be  so  examined,  •*****»  •*• 
poor  person  shall  be  found  dead  in  any  parish  or  place  to  which 
did  not  belong,  the  guardian  of  such  parish  or  place  respectively 
.  is  hereby  required,  in  every  such  case,  to  cause  such  person  to  be 
the  parish,  township,  or  place,  where  he  or  she  so  cued,  or  was 
d,  and  shall  make  a  charge  of  the  expences  attending  the  same 
ly,  which  shall  be  allowed  and  certified  by  a  justice  of  the  peace, 
iming  into  the  place  of  his  or  her  settlement,  and  shall  be  paid  by 
ian  of  the  parish,  township,  or  place,  where  such  person  shall 
have  been  settled,  if  the  same  shall  be  within  that  county ;  but  in 
settlement  of  such  poor  persons  respectively  cannot  be  discovered, 
ot  be  within  that  county,  the  same  shall  be  paid  by  the  treasurer 

n,  riding,  division,  city,  or  place,  where  such  person  was  so 
lc  production  of  such  allowance  and  certificate,  out  of  the 
public  money  to  be  collected  within  his  limit,  and  allowed  to  such 
in  his  accounts." 

And  whereas  it  frequently  happens  that  poor  children,  pregnant  Enticing  poor 


it 


'poor  persons  afflicted  with  sickness,  or  some  bodily  infirmity,  are  i*j*>ns  to  remove 

**         r ■%»  •  1     j**  „i  *    *  ^     •  1    without  a  war 

ken,  or  conveyed  by  parish  officers,  or  other  persons,  from  one  parish  rant. 

another,  without  any  legal  order  of  removal,  in  order  to  ease  the  one 
dace,  and  to  burthen  the  other  with  such  poor  persons :  for  remedy 
>e  it  further  enacted,  That  when  any  guardian,  or  other  person  or 
ball  so  entice,  take,  convey,  or  remove,  or  cause  or  procure  to  be 
,  taken,  conveyed,  or  removed,  any  such  poor  person  or  persons 
larish  or  place  to  another,  which  shall  adopt  the  provisions  of  this 
at  an  order  of  removal  from  two  justices  of  the  peace  for  that  pur- 
y  person  or  persons  so  offending  6hall,  for  every  such  offence,  for- 

not  exceeding  twenty  pounds,  nor  less  than  five  pounds." 
.  "  That  all  penalties  inflicted  by  this  act  shall  be  recovered  before 
V.  Q 
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such  month,  according  to  the  mode  or  form  and  table,  and  in  the  manner 
for  that  purpose  also  mentioned  in  the  said  schedule,  No.  XVI. ;  and  the 
sum  due  from  each  parish,  township,  or  place,  shall  be  specified  at  the  foot 
of  such  account,  which  shall,  when  settled  and  agreed  to,  be  signed  by  such 
guardians,  or  the  major  part  of  them,  and  be  afterwards  inspected  by  the 
visitor,  if  not  a  guardian,  and  allowed  by  him,  if  he  shall  approve  thereof; 
and  in  case  default  shall  be  made  in  payment  of  the  respective  sums  so  pro- 
portioned to  be  paid  in  respect  of  any  such  parish,  township,  or  place,  for 
seven  days  after  the  same  shall  be  so  settled  and  proportioned,  and  the 
money  demanded,  it  shall  and  may  be  lawful  for  any  justice  of  the  peace 
for  the  limit  where  such  house  or  nouses  shall  be  situate,  upon  oomplaiit 
made  to  him  upon  oath  of  such  default,  to.  levy  the  said  respective  sums  to 
be  settled  and  proportioned  as  aforesaid,  by  distress  and  sale  of  the  goods 
and  chattels  of  any  guardian  of  the  poor  for  any  such  parish,  township,  or 
place,  making  such  default ;  and  at  the  end  of  every  year  the  account  shall 
be  finally  closed,  and  the  balances  paid  and  received,  according  to  the  mode 
prescribed  by  the  said  schedule,  No.  XVI." 

Sect.  25.  "  And  that  the  churchwarden  or  overseer  of  the  poor  of  any 
parish,  township,  or  place,  who  shall  have  the  custody  of  the  poor's  rates, 
assessments,  or  accounts,  for  such  parish,  township,  or  place,  shall,  and  k 
hereby  required  to  produce  the  same  to  the  persons  who  shall  be  nomi- 
nated in  the  agreement  contained  in  the  said  schedule  for  uniting  parishes, 
on  every  request  made  by  them  for  that  purpose,  after  four  days'  notice 
thereof,  in  order  to  enable  them  to  ascertain  the  expences  relative  to  the 
poor,  on  a  medium  of  three  years,  according  to  the  directions,  true  intent, 
and  meaning  of  this  act,  or  in  default  thereof,  shall  forfeit  the  sum  of  fire 
pounds  for  every  such  refusal  or  neglect." 

Sect.  26.  "  TTiat  if  the  guardian  of  the  poor  for  any  parish,  township,  or 
place,  which  shall  adopt  the  said  provision  as  aforesaid,  shall  not  attend  each 
monthly  meeting  hereby  directed  to  be  holden,  or  send  some  substantial 
inhabitant  of  such  parish,  township,  or  place,  to  attend  and  answer  the  pay- 
ments for  him,  in  case  he  shall  be  prevented  by  sickness,  or  other  unaratV 
ablc  accident  from  attending  in  person,  the  guardian  for  every  such  parish, 
township,  and  place,  making  such  default,  shall,  for  every  such  neglect,  for- 
feit a  sum  not  exceeding  five  pounds,  nor  less  than  forty  shillings." 

Sect  16.  "That  it  shall  ana  may  be  lawful  for  the  justices  of  the  peace, 
within  their  respective  limits,  to  appoint  special  or  privy  sessions  for  execut- 
ing the  several  powers  and  purposes  of  this  act,  causing  proper  notices  to  he 
S'ven  of  the  time  and  place  of  holding  the  same,  to  the  several  justices  of 
e  peace,  peace  officers,  and  guardians  of  the  poor,  within  such  respective 
limits ;  and  also  to  adjourn  any  such  privy  sessions,  to  be  again  holden  at 
such  time  and  place  as  they  shall  judge  most  proper  for  aischarging  the 
business  required  by  this  act,  and  such  other  business  which  may  happen  to 
fall  under  their  cognizance,  so  as  to  occasion  the  least  trouble  to  themseWa, 
and  to  afford  the  greatest  convenience  and  accommodation  to  the  pontic, 
causing  the  like  notices  to  be  given  of  every  such  adjournment." 

Sect  15.  "  That  within  any  such  limit,  as  aforesaid,  wherein  any  poor- 
house  shall  be  situate,  there  shall  happen  to  be  no  acting  justice,  or  oaty 
one  acting  justice  of  the  peace,  or  if  the  justice  or  justices  of  the  peace,  who 
usually  act  in  that  limit,  shall  be  absent,  or  by  any  means  incapacitated  to 
act,  it  shall  and  may  be  lawful  for  any  justice  or  justices  of  any  other  lmut 
to  act  in  all  such  cases." 

Sect.  40.  "  That  if  any  poor  person,  who  shall  be  sent  to  such  house  or 
houses,  shall  embezzle  or  wilfully  waste  any  of  the  goods  or  materials  com- 
mitted to  his  or  her  care,  or  shall  take  or  carry  away,  without  permission  of 
the  governor,  any  goods  or  materials  provided  for  the  use  of  such  house,  or 
belonging  to  any  person  residing  there,  complaint  shall  be  made  thereof 
upon  oath  to  some  neighbouring  justice  of  peace  living  near  such  home; 
who  shall  hear  the  same,  and  the  party  accused ;  and  such  justice  is  hereby 
authorised,  upon  conviction,  to  commit  such  offender  to  the  house  of  cor- 
rection, there  to  be  kept  to  hard  labour  for  any  time  not  exceeding  six 
calendar  months,  nor  less  than  two  calendar  months,  as  the  said  justice 
shall  think  fit  and  direct." 


1     X       I*     ". 
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l    M  That  if  any  vUtor,  guardian,  or  go^no^d^a^  or  furokh    Smackis,  Of 
itk,  goods,  clothe*,  victuals,  or  provisions,  or  do  any  work  in  bis     imeorpmmUd 
he  net  of  any  wort  tonne,  poorhouse,  or  poor  persons,  within  any       rfwinrti, 
irnship,  or  place,  lor  which  ho  shall  bo  to  appointed  to  act,  or  be  oacernottobs 
in  trade  or  interest  with  any  person  or  persons  who  shall  sell,  a  dealer. 
»,  or  famish  the  some,  he  shall,  for  erery  such  offence,  forfeit  a 
acceding  twenty  pounds,  nor  less  than  five  pounds,  on  being  duly 
thereof  by  a  justice  of  the  peace." 

3.    "That  if  any  poor  person  shall  be  retarded  on  his  or  her  ApoorjMraoii 
irough  any  parish,  township,  or  place,  in  which  he  or  she  has  no  JS^^Ja 
ement,  by  reason  of  his  or  her  meeting  with  amy  accident,  or  being  aparSbyyjoV 
Uh  any  dangerous  sickness  or  bodily  tnfirmtty,  without  the  means  g^t?JSSf** 
nee,  or  of  proceeding  to  the  plaoe  of  bis  or  her  settlement,  the  ^miSi»> 
living  near  the  plaoe  where  such  distressed  object  shall  be,  shall,  ttunf  n«r,  s*. 
eby  required,  upon  notice  thereof,  forthwith  to  provide  lodging, 
tie  nourishment  and  swwtanoe  (and  also  clothing  if  necessary)  for 
n,  until  he  or  she  can  be  removed  with  safety;  and  when  such 
Ubomastatoof  health  ifr  to  be  removed,  shall  take  such  person  aadwksaaUtto 
righbouring  justices  of  the  peace  of  the  county,  riding,  division,  bsimu  ■■*,•*• 
ice,  where  such  person  was  found,  who  shaU  examine  him  or  her 
,  touching  the  place  of  his  or  her  settlement,  and  make  an  order 
her  removal  thither,  if  they  think  fit :  and  the  parish  officer  who 
Derive  and  provide  for  such  person  or  persons  as  aforesaid,  shall 
sage  of  the  expences  attending  the  same,  which,  on  being  allowed 
sd  by  the  justices  before  whom  such  poor  person  shall  be  so  taken, 
baiieighbouring  justices  withm  person  was 

t  same  snail  be  paid  by  the  guardian  of  the  parish,  township,  or 
oe  such  poor  person  shall  be  settled,  in  case  the  seme  can  be  disco* 
1  shall  happen  to  be  within  that  county,  on  demand  made  thereof, 
production  of  such  allowance  and  certificate  as  aforesaid;  or  in  bV 
ijment,  the  same  shall  be  levied  upon  the  goods  and  chattels  of 
pusurdian  so  making  default,  after  due  summons,  by  warrant  from 
i  fence  haying  jurisdiction  there;  and  if  any  poor  and  sick  person  Provtotewtiesss. 
iced  as  aforesaid  shall  die  before  he  or  she  can  be  so  examined,  <**—***  *c 
poor  person  shall  be  found  dead  in  any  parish  or  place  to  which 
did  not  belong,  the  guardian  of  such  parish  or  place  respectively 
is  hereby  required,  in  every  such  case,  to  cause  such  person  to  be 
the  parish,  township,  or  place,  where  he  or  she  so  died,  or  was 
i,  and  shall  make  a  charge  of  the  expences  attending  the  same 
ky,  which  shall  be  allowed  and  certified  by  a  justice  of  the  peace, 
lining  into  the  place  of  his  or  her  settlement,  and  shall  be  paid  by 
ian  of  the  parish,  township,  or  place,  where  such  person  shall 
hare  been  settled,  if  the  same  shall  be  within  that  county ;  but  in 
settlement  of  such  poor  persons  respectively  cannot  be  discovered, 
ot  be  within  that  county,  the  same  shall  be  paid  by  the  treasurer 
junty,  riding,  division,  city,  or  place,  where  such  person  was  so 
on  the  production  of  such  allowance  and  certificate,  out  of  the 
public  money  to  be  collected  within  his  limit,  and  allowed  to  such 
in  his  accounts." 

.  "  And  whereas  it  frequently  happens  that  poor  children,  pregnant  Enticing  poor 
-  poor  persons  afflicted  with  sickness,  or  some  bodily  infirmity,  are  SJ^^t^war™       ** 
hen,  ox  conveyed  by  parish  officers,  or  other  persons,  from  one  parish  rant.  *- 

*  another,  without  any  legal  order  of  removal,  in  order  to  ease  the  one 
place,  and  to  burthen  the  other  with  such  poor  persons :  for  remedy 
w  it  further  enacted,  That  when  any  guardian,  or  other  person  or 
hall  so  entice,  take,  convey,  or  remove,  or  cause  or  procure  to  be 
,  taken,  conveyed,  or  removed,  any  such  poor  person  or  persons 
parish  or  place  to  another,  which  shall  adopt  the  provisions  of  this 
at  an  order  of  removal  from  two  justices  of  the  peace  for  that  pur- 
y  person  or  persons  so  offending  shall,  for  every  such  offence,  for- 

not  exceeding  twenty  pounds,  nor  less  than  five  pounds." 
>.  "  That  all  penalties  inflicted  by  this  act  shall  be  recovered  before 
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one  or  more  justice  or  justices  of  the  peace  of  the  jurisdiction  where  the 
offender  dwells;  who  shall,  upon  conviction,  in  default  of  pavinent,  after 
due  summons,  and  demand  made,  cause  the  same  to  be  levied  by  distress 
and  sale  of  the  offender's  goods  and  chattels,  by  virtue  of  a  warrant  under 
the  hand  and  seal  of  any  justice  of  the  peace  having  jurisdiction  where 
such  offender  shall  dwell,  rendering  to  the  said  offender  the  overplus,  if  any, 
after  the  charges  of  such  distress  and  sale  shall  be  deducted ;  and  in  case 
sufficient  distress  shall  not  be  found,  then,  and  in  every  such  case,  it  shall 
and  may  be  lawful  to  and  for  any  such  justice  of  the  peace  to  commit  such 
offender  to  the  house  of  correction,  there  to  remain,  without  bail  or  main- 
prize,  for  any  space  not  exceeding  six  calendar  months,  nor  less  than  one 
calendar  month ;  and  that  every  such  penalty  and  forfeiture,  if  not  hereby 
otherwise  directed  to  be  disposed  of,  shall  be  paid  to  the  treasurer  of  every 
such  house  or  houses,  where  any  such  shall  be  established  under  the  autho- 
rity of  this  act,  to  be  applied  by  him  towards  defraying  the  monthly  expences 
of  victuals,  beer,  firing,  and  other  necessary  provisions  for  the  poor  within 
such  house  or  houses." 

Sect.  34.  Enacts, "  that  the  rules,  orders,  and  regulations,  specified  and 
contained  in  the  schedule  hereunto  annexed,  shall  be  duly  observed  and 
enforced  at  every  poorhousc  or  workhouse  to  be  provided  by  virtue  of  this 
act,  with  such  additions  as  shall  be  made  by  the  justices  of  the  peace  of  the 
limit  wherein  such  house  or  houses  shall  be  situate,  at  some  special  session; 
provided  that  such  additions  shall  not  be  contradictory  to  the  roles,  orders, 
and  regulations  established  by  this  act,  and  provided  that  the  same  he  not 
repealed  by  the  justices  at  their  quarter  sessions  of  the  peace ;  and,  for  the 
purpose  of  having  them  more  generally  known,  and  more  strictly  attended 
to,  the  governors  of  every  such  house  or  houses  shall,  and  are  hereby  required 
to  cause  the  same  to  be  printed  in  plain  legible  characters,  and  fixed  np  in 
some  conspicuous  part  of  every  such  house  or  houses." 

The  forms  of  proceedings  directed  by  the  act,  are  given  in  the  appendix 
of  forms  at  the  end  of  this  volume. 

By  22  Geo.  IH.  c.  83,  s.  46.  " That  any  person  aggrieved  by  the  act  of 
any  justice  or  justices  of  the  peace  out  of  sessions,  in  or  concerning  the 
execution  of  this  act,  may  appeal  to  the  next  general  quarter  scasions  of  the 
peace  for  the  county,  riding,  liberty,  division,  precinct,  or  district,  whereat 
such  act  was  done,  giving  eight  days'  notice  thereof  to  the  party  against 
whom  the  complaint  shall  be  made,  and  giving  security,  by  recognizance, 
to  be  acknowledged  before  a  justice  of  the  peace,  with  a  sufficient  surety,  to 
pay  the  costs  attending  such  appeal,  if  the  matter  shall  be  determined  against 
the  appellant;  and  the  justices  at  such  quarter  sessions  are  hereby  authorised 
to  hear  and  determine  such  appeal,  and  to  award  costs,  for  or  against  the 
appellant,  as  they  shall  see  just  cause  so  to  do ;  which  determination  thai 
be  final,  and  shall  not  be  removed  by  certiorari.11 

The  36  Geo.  III.  c.  10,  s.  1,  recites,  "that  of  late  several  acts  hare 
been  made  for  the  better  relief  of  the  poor  in  particular  incorporated  dis- 
tricts ;  and  that  certain  persons  are  therein  appointed  to  assess  the  poeri 
rates  in  such  places,  but  the  money  so  to  be  raised  is  limited  not  to  exceed 
a  certain  sum  in  one  year ;  and  that  by  reason  of  the  late  increase  of  the 
price  of  corn  and  other  necessary  articles  of  life,  the  amount  of  the  assess- 
ments so  limited  are  insufficient,  and  the  expence  of  maintaining  the  poor 
since  1st  January,  1795,  had  exceeded  the  whole  amount  of  the  rates  waick 
could  be  raised  in  the  present  year,  whereby  debts  have  been  incurred,  so  tbnt 
it  is  become  necessary  that  the  sums  to  be  assessed  should  be  enlarged;"  and 
then  enacts,  u  That  it  shall  and  may  be  lawful  for  the  directors  and  acting 
guardians  of  the  poor  within  any  hundred,  town,  or  district,  in  that  part  ex 
Great  Britain  called  England,  incorporated  by  any  act  of  parliament  lor  the 
relief  or  maintenance  and  employment  of  the  poor,  or  for  any  other  persons, 
by  whatsoever  name  they  are  called  or  described,  to  whom  is  given,  by  any 
such  incorporating  act,  the  power  of  appointing  the  sum  or  sums  to  he 
assessed  on  the  several  parishes,  hamlets,  or  places  within  their  reaoectire 
hundreds,  towns,  or  districts,  for  the  maintenance  of  the  poor,  ana  other 
the  purposes  of  such  act,  at  any  of  their  annual,  quarterly,  or  other  general 
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n,  wheneTcr  the  avenge  price  of  wheat  at  the  corn  market  in  Mark 
London,  for  the  quarter  immediately  preceding  mch  annual,  quarterly, 
r  general  meeting,  shall  have  exceeded  the  average  price  of  wheat  at 
le  market  during  those  years  from  which  the  average  amount  of  the 
rates  was  taken  upon  the  passing  of  the  several  incorporating  acts 
ivelv,  to  assess  the  several  parishes,  hamlets,  and  places  within  their 
ve  hundreds,  towns,  or  districts,  which  now  are  or  usually  have  been 
1  to  the  poor's  rates,  in  such  respective  sums  of  money  as  the  said 
■s  and  acting  guardians,  or  such  other  persons  as  aforesaid,  shall 
ecessary  for  defraying  the  expences  attending  the  support  and  raain- 
i  of  the  poor  for  the  current  quarter,  and  for  paying  the  interest  of 
aey  borrowed  and  due  by  virtue  of  the  said  respective  acts,  and  of 
its  which  may  have  been  incurred  since  the  first  day  of  January,  one 
id  seven  hundred  and  ninety -five,  in  the  maintenance  of  the  poor, 
other  the  purposes  of  the  said  acts,  notwithstanding  such  sums  of 
so  to  be  assessed  should  exceed  the  amount  of  the  assessments  limited 
1  respective  acts  of  parliament  to  be  assessed  on  the  respective 
i,  hamlets,  and  places  within  such  incorporated  hundreds,  towns,  or 
;,  in  any  one  year :  provided  always,  tnat  the  sums  to  be  assessed, 
i  assessments  to  be  made  by  virtue  of  this  act,  in  each  respective 
mted  hundred,  town,  or  district,  shall  be  assessed,  made,  collected, 
d  in  the  same  manner,  and  subject  to  the  same  restrictions,  rcgu- 
Kmitations,  and  powers  of  appeal,  and  with  the  like  powers  and 
S3  for  compelling  payment  thereof,  as  the  sums  to  be  assessed,  and 
aments  to  be  made,  by  virtue  of  the  several  incorporating  acts,  are 

1  respective  acts  directed  to  bo  assessed,  collected,  and  made,  within 
sal  hundreds,  towns,  and  districts  respectively  incorporated  by  those 
•ovided  also,  that  the  sums  to  be  assessed  by  virtue  of  this  act,  upon 
tsh,  hamlet,  or  place,  shall  be  in  the  same  rates  and  proportions  as 
flsxnents  which  have  hitherto  been  made  and  levied  by  virtue  of  the 
or  acts  incorporating  the  several  hundreds,  towns,  or  districts  in 
ach  parishes,  hamlets,  or  places  are  respectively  situated :  and  pro- 
so,  tnat,  from  and  after  the  first  day  of  January,  one  thousand  seven 
L  and  ninety-eight,  the  sums  to  be  assessed,  by  virtue  of  this  act,  on 
sb,  hamlet,  or  place,  shall  never  exceed,  in  any  one  year,  the  amount 
le  the  sum  at  present  raised  by  virtue  of  any  incorporating  act  now 

2  Geo.  II I.e.  73,  enacts  "that so  much  of  30  Geo.  III.  c.  10,  as  limits 
lea,  that  from  and  after  the  lirst  day  of  January  one  thousand  seven 
i  and  ninety-eight,  the  sums  to  bo  assessed  by  virtue  thereof  on  any 
hamlet,  or  place,  shall  never  exceed,  in  any  one  year,  double  the 
;n  nised  by  virtue  of  any  incorporating  act  then  existing,  shall  be 
lereby  repealed." 

9  Geo.  III.  c.  124,  s.  5,  reciting  that  whereas  certain  rules,  orders, 
v,  and  regulations  are  appointed  to  he  observed  and  enforced  in 
toorbouse  established  under  the  authority  of  22  Geo.  III. ;  and 
i  it  is  expedient  that  such  rules,  orders,  bye-laws,  and  regulations 
be  extended  to  poorhouses  and  workhouses  established  in  other 
;  it  is  enacted,  that  any  two  or  more  of  his  Majesty's  justices  of  the 
lay  at  any  petty  sessions  direct  such  rules,  orders,  bye-laws,  and 
cms,  or  any  of  them,  to  be  observed  and  executed  in  any  parishes 
heir  respective  divisions  or  districts,  as  fully  as  in  those  incorporated 
aid  act 

so.  III.  c.  50,  s.  1,  after  reciting  stats.  22  Geo.  III.  c.  83,  and  19 
[.  c.  124,  s.  5,  and  that  it  is  expedient  that  the  benefit  of  22  Geo. 
83,  for  the  government  of  poorhouses  and  workhouses  should  be 
I  to  parishes  which  shall  not  have  adopted  the  provisions  of  the 
i,  enacts, "  that  any  two  or  more  of  his  Majesty's  justices  of  the  peace, 
heir  respective  limits,  may  at  any  special  session  direct  the  rules, 
and  regulations,  in  the  schedule  to  the  said  act  of  the  22  Geo.  III. 
I  and  contained,  or  any  of  them,  with  such  additions  as  shall  be 
r  such  justices,  to  be  observed  and  enforced  in  the  workhouses  or 

Q  2 
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Seventhly,  Of 

incorporated 

districts. 


To  be  made  and 
recovered  as  for- 
mer asMetftiuentx, 
under  incorpo- 
rating acta. 


Not  to  exceed 
douhlo  tlie  sunn 
at  present  raised. 


So  much  of  the 
above  act  at 
limits  the  assess- 
ment for  the  iKXir 
repealed. 


Two  Justices  in 
petty  se*>ions 
may  direct  the 
regulations  pre- 
scribed  by  recited 
act  to  be  ob- 
served. 


Two  justices  may 
direct  the  rcg u  - 
lations  specified 
in  schedule  of  22 
Geo.  3,  c.  83.  to 
be  observed  in 
workhouses 
where  no  master 
or  mistress  is  ap- 
pointed to  super- 
intend ;  and  may 
alter  such  regu- 
lation*. 
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Seventhly,  Of  poorhouses,  or  any  houses  set  apart  for  that  purpose,  although  there  should 
incorporated  be  no  master  or  mistress  to  superintend  the  same,  of  any  parish  or  place 
districts.  within  their  respective  divisions  or  districts,  as  fully  and  effectually  as  the 
rules  and  orders  by  the  said  act  of  the  22  Geo.  III.  established,  are  to  be 
observed  and  enforced  within  the  parishes  adopting  the  provisions  of  the  same 
act ;  and  that  it  shall  be  lawful  for  two  or  more  such  justices  in  any  special 
session,  from  time  to  time  as  they  shall  see  occasion,  to  add  to  and  alter  the 
rules,  orders,  and  regulations  which  shall  at  any  special  sessions  have  been 
made  and  ordered  to  be  observed ;  provided  that  no  addition  or  alteration 
to  be  made  by  such  justices  shall  be  contradictory  to  the  rules,  orders,  and 
regulations  established  by  the  said  act  of  the  22  Geo.  III.,  and  provided 
that  the  same  shall  not  be  repealed  by  the  justices  at  their  quarter  sessions 
of  the  peace ;  and  for  enforcing  and  carrying  into  execution  such  inks, 
orders,  and  regulations  in  every  parish  and  place  where  the  same  shall  be 
established  by  virtue  of  this  act,  every  justice  of  the  peace  shall  for  that 
purpose  have  the  powers  by  the  said  act  of  the  22  Geo.  III.,  vested  in  visiton 
of  the  poor ;  and  all  churchwardens  and  overseers  within  their  respective 
parishes  and  townships,  shall  have  and  exercise  the  powers,  and  shall  perioral 
the  duties  by  the  same  act  vested  in  and  imposed  upon  governors  of  the 
poor." 

By  50  Geo.  III.  c.  50,  s.  5, "  Any  breach  of  the  rules  and  orders  to  be  pot 
in  force  by  virtue  of  this  act,  shall  be  punished  in  such  manner  as  n  by 
the  said  act  directed  for  the  breach  of  the  rules  and  orders  to  be  enforced 
under  the  before-recited  act  of  22  Geo.  III.  c.  83.  [See  64  Geo,  III.  c  170, 
s.  7,  ante,  p.  197.] 

Parishes  not  availing  themselves  of  the  22  Geo.  HI.  c.  83,  are  not  com- 
pellable to  erect  workhouses,  but  may  maintain  and  employ  their  poor  at 
their  own  homes.    Rex  v.  WetherM,  Cald.  432. 


Breach  of  roles 
under  this  act  to 
be  poiiiahed. 


Eighthly,  Of 

relieving  carnal 

poor. 


1 .  By  whom  to  be 
relieved. 


(Eighthly)— <&{  fttltebtng  Gatfual  ftaor. 

1 .  By  whom  to.  be  relieved. 

2.  Jtfxpences  in  cases  of  Accident. 

3.  Scotch  and  Irish  Poor  and  their  Families. 

1.  By  whom  to  be  relieved. 

It  is  contrary  to  the  humane  spirit  of  the  English  laws,  that  any  indivi- 
dual shall  be  permitted  to  perish  from  starvation  or  want  of  medical  aaaaV 
ance.  Whoever  is  by  sudden  emergency  or  urgent  distress  deprived  of  tbe 
ordinary  means  of  subsistence,  has  a  right  to  resort  for  immediate  relief  to 
the  overseers  of  the  poor  of  the  parish  in  which  he  may  happen  to  be  at  tae 
time  when  he  is  thus  bereft  of  support,  whether  he  has  acquired  a  settle- 
ment there  or  not ;  and  it  is  the  bounden  duty  of  the  overseers  immeds€*fi§ 
and  without  waiting  for  an  order  of  relief,  to  render  the  necessary  aaaaV 
ance  in  such  cases.  There  is  no  statute  in  express  terms  to  this  effect,  bat 
it  is  clearly  implied  by  various  enactments  regulating  the  mode  of  adari- 
nistering  the  parish  funds,  and  authorising  justices  of  the  peace  to  enforce 
this  obligation  upon  overseers  when  they  refuse  relief  to  destitute  applicant* 
See  3  W.  &  M.  c.  11 ;  9  Geo.  I.  c.  7;  36  Geo.  III.  c.  23;  55  Geo.  HI. 
c.  137 ;  59  Geo.  III.  c.  12.  It  is  true  that  the  parish  upon  which  met 
demand  is  made,  may  in  ordinary  cases  get  rid  or  the  burthen  by  am  order 
of  removal,  when  the  pauper  has  a  known  settlement  elsewhere.  But  relief 
in  the  mean  time  cannot  lawfully  be  denied  to  the  absolutely  necessity 
and  when  the  necessity  arises  from  bodily  accident,  or  any  sudden  caknutr 
which  renders  the  removal  of  the  pauper  dangerous  or  improper,  the  panat 
in  which  the  accident  has  happened,  must  bear  the  charge  of  his  sapseH 
during  his  illness  and  until  his  recovery.  See  TomlinsonY.Sentall,  s*at,w» 

It  will  also  happen  in  some  instances  that  a  person  standing  in  need  of 
parochial  aid  has  no  settlement,  though  born  in  England  or  Wales,  or  that 
Lis  settlement  cannot  be  discovered,  in  either  of  which  cases  he  most  be 


ball  be,  shall,  and  is  hereby  required,  upon  notice  thereof,  forthwith 
de  lodging,  and  suitable  nourishment  and  assistance  (and  also  cloth- 
Mcenarv)  for  such  person,  until   he  or   she  can  be  reiuored  with 

and  when  such  person  shall  he  in  a  state  of  health  fit  to  lie  removed , 
he  such  person  to  some  neighbouring  justices  of  the  peace  of  the 
.  riding,  division,  city,  or  place,  where  such  person  was  found,  who 
(amine  him  or  her  upon  oath,  touching  the  place  of  his  or  her  set- 
t,  and  make  an  order  for  his  or  her  removal  thither,  if  thej  think  fit  r 
e  parish  officer  who  shall  so  receive  and  provide  fur  such  person  or 
i  as  aforesaid,  shall  make  a  charge  of  the  expences  attending  the 
which,  on  being  allowed  and  certified  hy  the  justices  before  whom 
odt  person  shall  he  so  taken,  or  some  other  neighbouring  justices 
the  Emit  where  such  person  was  found,  the  same  shall  be  paid  by 
Tdi&n  of  the  parish,  township  or  place,  where  such  poor  person  shall 
rd,  in  case  the  same  can  be  discovered,  and  shall  happen  to  be 

thai  county,  on  demand  made  thereof,  and  ou  the  production  of 
lowance  and  certificate  as  aforesaid,  or  in  default  of  payment,  the 
uUl  be  levied  upon  the  goods  and  chattels  of  any  such  guardian  so 
;  default,  after  due  summons,  by  warrant  from  a  justice  of  peace 
jurisdiction  there ;  and  if  any  poor  and  sick  person  circumstanced 
said  shall  die  before  he  or  she  can  be  so  examined,  or  if  an*  poor 
shall  be  found  dead  in  any  parish  or  place  to  which  he  or  she  did  not 
the  guardian  of  such  parish  or  place  respectively  shall,  and  is 
required,  in  every  such  case,  to  cause  such  person  to  be  buried  in 
rah,  township,  or  place,  where  he  or  she  so  cued  or  was  found  dead, 
all  make  a  char 


charge  of  the 


mding  the  same  respectively, 


shall  he  allowed  and  certified  by  n  justice  of  the  peace,  after  e: 
"o  the  place  of  his  or  her  settlement,  and  shall  be  paid  by  the 


■  the  settlement  of  such  poor  persons  respectively  c 
I,  or  shall  not  be  within  that  county,  the  same  shall  be  paid  by  the 
ar  of  such  county,  riding,  division,  city,  or  place,  where  such  per- 
s  mi  relieved,  on  the  production  of  such  allowance  and  certificate, 
the  county  or  public  mosey  to  be  collected  within  his  Emit,  and 
L  to  such  treasurer  in  his  accounts," 
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Eighthly,   Of 

relieving  casual 

poor. 

1.  Hy  whom  to  be 
relieved. 

forward*,  from 
one  pariah  to 
another,  and  oc- 
casioniUly  re- 
lieved by  lxith, 
rm  cjfcual  poor, 
maybe  removed 
Id  her  settlement 
by  either. 


A  labourer,  who, 
in  pawing? 
through  a  parish 
with  a  loaded 
rart  break*  hit 
leg  hy  accident, 
in  ca*ual  poor, 
and  therefore  no 
order  of  removal 
can  be  made  with 
rcajicct  to  him 
whilst  he  Is  un- 
able to  be  moved. 
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Fechenham  to  Birmingham.  Case :  The  pauper  M.  H.  was  resident  in 
Inkbcrroiv,  in  Worcestershire,  renting  a  house  there,  and  receiving  relief 
from  the  parish.  Upon  applying  as  usual  for  this  relief,  it  was  refused  her, 
and  she  was  desired  to  go  to  the  officers  of  Fechenham,  an  adjoining  parish, 
in  which  some  of  her  husband's  relations  had  resided.  This  she  did :  F. 
refused  relief,  and  sent  her  hack  to  /.  Upon  her  return  to  /.,  and  again 
applying  there  for  relief,  they  refused,  and  desired  her  to  apply  again  toF.\ 
and  when  she  expressed  an  unwillingness  to  do  so,  one  at  the  overseers  of 
/.  took  her  to  F.,  without  any  order  of  removal,  and  told  her  not  to  return 
again  to  /.  Upon  her  being  thus  brought  to  F.,  the  officers  of  F.  relieved 
her,  and  at  the  same  time  threatened  to  send  her  to  prison  if  she  returned 
to  1.  She  remained  in  F.  for  eight  or  ten  days,  not  having  previously  had 
any  abode  there ;  at  the  end  of  that  time  she  was  removed  by  an  order  of 
two  magistrates  from  F.  to  Birmingham.  The  question  was,  Whether  the 
pauper  being  in  the  parish  of  F.  under  such  circumstances,  was  liable  to  ha 
so  removed  to  the  place  of  her  settlement  ?  Against  the  order  of  inminai, 
Rex  v.  St.  James,  m  Bury  St.  Edmund's  (infra),  was  cited  to  show  she  vns 
irremovable,  as  casual  poor. — Lord  Ellenborough,  C.  J.  That  was  a  very 
different  case ;  but  this  was  the  case  of  a  starving  vagrant,  in  whichever  of 
the  two  parishes  she  was,  who  was  goinp  backwards  and  forwards  between 
them,  and  would  have  been  starred,  if  she  had  not  received  temporary 
relief  from  one  or  the  other.  She  was  liable  to  be  removed  from  either. 
How,  then,  can  this  oscillation  between  the  two  parishes  affect  the  order  of 
removal  to  her  proper  parish  ?    Order  confirmed. 

Rex  v.  St.  James  in  Bury  St.  Edmunds,  10  East,  25;  2  Self,  098;  t 
Nol.  P.  L.  161 ,  162.    Two  justices,  by  an  order  in  the  usual  form,  reciting 
the  complaint  of  the  churchwardens,  etc.,  of  the  poor  of  the  parish  of  Si. 
James,  &c,  that  Samuel  Offord  did  lately  come  to  inhabit  in  the  said  parish, 
not  having  gained  a  legal  settlement  there,  and  that  he  was  then  actoaDv 
chargeable,  &c.,  removed  him  from  St.  James  in  Bury  to  Ixwortk;  whiea 
order  was  quashed  upon  appeal,  subject  to  a  case,  which  stated  that  the 
pauper,  being  settled  in  Ixivarth,  was  employed  on  the  23d  of  Dscemier, 
1807,  as  a  day  labourer,  by  R.  H.,  of  Ixworth,  to  drive  a  load  of  hay  to  Su 
James's  in' the  town  of  Bury,  and  to  return  with  a  load  of  muck.  In  loading 
the  muck,  he  fell  and  broke  his  leg.    On  the  24th  of  December,  two  mtfhv 
trntes  took  the  pauper's  examination,  made  out  the  order  of  removal,  and, 
(the  pauper  being  unable  to  be  moved)  suspended  the  execution  by  an  in- 
dorsement on  the  back  of  the  order.    The  pauper  was  attended  by  a  sur- 
geon, by  the  order  of  the  parish  officers  of  St.  James,  and  the  ezpenef  of 
16/.  Is.  \d.  was  incurred  for  his  cure  and  maintenance.    On  the  1st  of 
April,  1808,  the  pauper  being  able  to  move,  the  magistrate  took  off  the 
suspension,  and  made  the  order  for  payment  of  the  167.  Is.  Id.  for  the  ex- 
penccs,  by  iudorsing  the  same  on  the  order  of  removal,  and  on  the  one 
day  the  order  was  executed,  and  the  pauper  conveyed  to  /xtporfaWLori 
Euenborough,  C.J.    No  doubt  can  be  raised  on  the  question;  no  pence 
is  removable  from  the  parish  where  he  is,  but  by  positive  statute.    The 
13  &  14  Car.  II.  c.  12,  (which  confers  the  power  of  removing)  after  renting 
that  poor  people  endeavour  to  settle  themselves  in  those  p^rthf^  whan 
there  is  the  best  stock,  &c,  and  when  they  have  consumed  it,  then 
to  another  parish,  kc,  says,  that  it  shall  be  lawful,  on  complaint  of  the 
parish  officers,  within  forty  days  after  any  such  person  coming  so  w  settle  at 
aforesaid,  in  any  tenement  under  the  yearly  value  of  10/.  for  any  two  jostkei 
of  the  peace  of  the  division  where  any  person  likely  to  be  chargeable  to  the 
parish  shall  come  to  inhabit,  by  their  warrant  to  remove  him  to  the  place  of 
his  lost  legal  settlement    The  expression  of  coming  to  settle,  denotes,  that 
the  party  comes  animo  morandi,  or  manendi;  it  may  be  for  a  tempoary 
purpose,  but  still  it  must  be  understood  that  he  comes  to  settle  there,    Bat 
how  con  it  be  said  that  the  pauper  went  into  this  parish  animo  mora**  at 
all  ?    He  went  into  the  town  with  a  cart  of  hay,  which  he  was  to  dispose 
of,  and  return  with  a  load  of  muck.  How,  then,  can  it  be  amid  that  he  went 
there  to  settle  ?    Then,  if  he  were  not  removable  within  the  terms  of  the 
13  &  14  Car.  II.,  can  we  find  any  enlargement  of  the  power  of  removal  ? 


uie  pauper  s  own  pansii- 

l*  Inhabitant!  of  St.  Larraut,  IWJoir,  4  B.  $  A.  660  ;  2  AW.  Where  ■  p.U! 
Order  of  removal  from  .Si.  Latcrtnct,  Ludlow,  to  Uinthall  ^StStm. 
he  county  of  Sabip,  discharged  bj  the  sessions  in  the  county  of  with  ■  •»«* 
ct  to  «  case.  On  the  31st  of  Octtita-,  1H18,  (7«m^  Thomat,  ^^«thci 
wu  seut  with  his  muster's  team  for  coals,  and  on  the  road,  in  curled  inn?" 
'  Bmtnfield,  was  thrown  down  liy  the  horses,  by  which  means  id>rcntp>n> 
is  fractured :  the  accident  took  place  about  half  ft  mile  from  J^JJ1  {^'i™ 
be  parish  of  Hrxmifield     A  person  pausing  by  "ith  an  empty  war-    iu  br'onnidn 

pauper  to  Ludlow,  to  the  Bell  Inn,  which  is  in  the  parish  of  St.  "  '"u"  ""•'■ 
udlow,  where  die  pauper  was  taken  in,  and  where  he  remained  mov^t.™,! 
;  of  fourteen  weeks, during  which  time  he  was  attended  by  a  sur-  thuui  order 
jduced  the  fracture.  The  overseers  of  Ludlow  came  to  the  Bell  JEJSjLSm 
,j,  and  examined  the  pauper,  aud  directed  the  mistress  of  the  tbtuiieo.9. 
e  care  of  him :  they  also  were  present  when  the  surgeon  wu  '"•  ■nd  ■ ""'> 
e  4th  Aoorn&er  an  urderof  removal  was  made  by  the  magistrates,  ffSrlftrliS 
r  pauper  to  the  parish  of  Lcinthatl  Stark*,  his  place  of  settle-  medtuc  ch»r, 
■e  was  also  on  order  of  suspension  made  at  the  same  time.  On  inr^"  ^  tt 
a  following,  an  order  for  the  charges  incurred  bj  St.  Lawrence,  ii.nuiii.  ' 
i  nude,  under  the  power  given  bj  the  35  Geo.  III.  c.  101.  It 
,  that  under  the  facts  above  stated,  the  magistrates  had  no  power 

and  the  sessions  being  of  that  opinion,  discharged  the  order*. 
f  the  decision  of  the  sessions,  Her.  v.  St.  Jama,  in  Bury  St. 
tpra,  336)  was  cited,  and  it  was  contended  that  no  solid  distinction 
n  on  the  ground  that  here  the  parish  of  St.  Lawrence,  Ludlow,  was 
i  when  the  accident  happened;  for  according  ta  Louth  v.  Buttce, 
37,  wherever  the  pauper,  in  consequence  of  that  accident,  is 
indigent  Mate,  he  ■  to  be  considered  as  casual  poor.     On  the 

waa  urged  that  the  authority  of  Bex  v.  St.  Jama,  Bury  St. 
ad  been  much  shaken  by  Rex  v.  Birmingham,  (unit,  235,)  and  that 
a  came  into  the  parish  to  be  cured  of  his  sickness,  he  came  with 
i  of  staying,  and  it  was  therefore  competent  to  (he  justices  to 
in  of  removal. — Abbott,  C.  J.  I  am  of  opinion,  that  in  this 
Micas  were  right  in  holding  that  the  pauper  wu  irreuiov- 
eaae  of  Hex  v.  St.  Jama,  Bury  St.  Ednumdt,  seems  to  me 
)  mast  correctly  decided,  and  I  do  not  think  the  present  case 
alinguishable  from  it.  But  it  is  said  that  Bex  v.  Birmingham 
»  with  its  authority.  I  am  not  of  that  opinion ;  but  if  it  wen 
decide  between  the  two  cases  as  conflicting  authorities,  I  should 
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Eighthly,  Of        It  will  be  perceived  that  in  the  case  of  Rex  v.  St.  Jama,  Bury  St.  Ed- 
relieving  casual  munds,  the  paapcr  was  relieved  in  the  parish  in  which  the  accident  happened, 
pwr.  and  that  in  Rex  v.  St.  Laurence,  Ludlow,  the  relief  was  given  hi  a  parish 

adjoining  to  that  in  which  the  accident  happened,  and  that  in  both  instances 
it  was  held  that  no  order  of  removal  could  be  made,  and  suspended,  so  as 
to  enable  the  parish  which  actually  supplied  the  necessary  relief,  to  claim 
the  amount  thereof  from  the  parish  in  which  the  pauper  was  settled.  It 
would  therefore  seem  to  be  left  in  the  discretion  or  choice  of  the  persons  into 
whose  hands  the  unfortunate  sufferer  may  happen  to  fall,  to  seek  the  neces- 
sary assistance  for  him  either  in  the  one  parish  or  the  other.  It  may  some- 
times happen  that  the  parish  where  the  accident  occurs,  may  not  afford  a 
proper  place  to  give  relief.  The  parish  officers  or  others  may,  probably, 
without  bestowing  a  thought  upon  the  boundaries  of  parishes,  do  that  which 
ought  to  be  done  immediately,  namely,  carry  the  pauper  to  the  house  nearest 
to  the  place  where  the  accident  happened,  instead  of  conveying  him  to  a  con- 
siderable distance.  In  Lamb  v.  Runce,  (4  M.  jr  S.  277,)  the  impression  of 
the  Court  was,  that  the  parish  in  which  the  house  was  situate  was  the  proper 
parish  to  have  given  relief.  There  is  no  express  decision  upon  this  pout, 
and  Mr.  Justice  Baylcy,  it  will  be  seen,  reserved  it,  in  giving  his  judgment 
in  Tomlinson  v.  Bentall,  {post,  241.)  It  can  hardly  be  doubted,  however, 
that  whenever  the  question  comes  to  be  decided,  that  the  Courts  will  follow 
up  the  manifest  impression  of  these  cases,  and  declare  that  this  expence 
must  be  borne  by  the  parish  in  which  the  house  is  situate  where  relief  b 
afforded,  if  such  house  is  the  nearest  to  the  spot  where  the  accident  has  hap- 
pened, and  has  been  chosen  on  that  account  alone,  from  a  laudable  anxiety 
to  obtain  for  the  pauper  the  most  prompt  and  efficient  assistance.  It  am 
make  no  difference  in  this  respect,  even  where  the  pauper's  settlement  is  in 
the  adjoining  parish.  It  is  highly  prejudicial  to  the  rights  of  the  poor,  that 
when  an  accident  has  happened,  the  question  should  be  agitated,  or  evea 
pass  in  the  minds  of  those  persons  in  whose  power  the  sufferer  is  of  necessity 
placed,  whether  a  burthen,  which  must  fall  somewhere,  must  be  borne  by 
them,  or  can,  by  any  contrivance,  be  shifted  to  others.  The  various  did* 
upon  this  subject  seem  to  establish  that  a  pauper,  become  so  under  such 
circumstances,  obtains  a  settlement  pro  tempore,  in  the  parish  where  the  acci- 
dent has  left  him  to  be  relieved ;  and  that  his  settlement  in  his  own  parish  it 
suspended  till  the  cause  of  its  interruption  is  removed. 


2.  Expenccs  in 
cases  of  accident. 

Expcnces  of  me- 
dical assistance, 
&c. 


Medical  relief  h 
within  the  mean- 
ing of  relief  in 
the  poor  laws. 


2.  Expcnces  in  cases  of  Accident. 

In  the  same  spirit  which  has  dictated  the  rule  of  law,  that  the  parish  mart 
maintain  the  pauper  thrown  upon  them  by  such  casualty,  it  has  aim  bees 
held  that  the  necessary  medical  or  surgical  assistance  must  be  paid  for  by 
the  same  party,  although  it  may  have  been  rendered  without  the  preriots 
request  or  interference  of  any  officer  of  such  parish.  It  is  competent  to 
the  overseers  to  discharge  the  individual  who  has,  in  the  first  instance,  be- 
stowed his  professional  care  upon  the  patient,  from  further  attendance ;  tad 
it  is  proper  that  they  should  be  apprised  of  the  services  thus  given,  because, 
as  the  expence  is  cast  upon  them,  they  have  a  right,  after  what  is  tsav- 
diately  required  has  been  performed,  to  say  by  whom  the  like  attention  shall 
be  continued.  It  seems  that  the  parish  to  which  the  pauper  belongs  way 
assume  the  responsibility  by  expressly  undertaking  to  defray  the  expence* 
thus  incurred,  but  it  may  justly  be  doubted  whether  it  would  not  be  a  mis- 
appropriation of  their  funds,  to  reimburse  the  parish  in  which  the  relief  is 
primarily  afforded. 

That  medical  relief  is  within  the  meaning  of  relief  under  the  poor  laws, 
is  established  by  Watson  v.  Turner  and  another,  Bull.  N.  P.  130;  in  which 
case  an  apothecary  brought  an  action  against  the  overseers  of  a  parish,  for 
the  cure  of  a  pauper  who  boarded  with  her  son,  out  of  the  parish,  under  an 
agreement  made  with  the  defendant,  Turner,  who  was  the  only  acting 
overseer.  The  pauper  being  suddenly  taken  ill,  the  son  called  on  the  plain- 
tiff, who  attended  nor  for  four  months,  and  cured  her.  After  the  cure, 
Turner  was  applied  to,  and  promised  to  pay  the  plaintiff's  bill.    It  was 


Eighthly — Of  Relieving  Casual  Poor. 

held  that  though  there  was  no  precedent  request  from  the  overseers,  yet  the 
promise  was  good,  notwithstanding  the  statute  of  frauds;  for  overseers  are 
under  a  moral  obligation  to  provide  for  the  poor :  and  that  as  Turner  was 
the  only  acting  overseer,  the  other  was  bound  by  his  promise. 

In  Scarman  v.  CasteH,  I  Esp.  R.  270,  Lord  Kenyan  held  that  a  master 
was  obliged  to  provide  for  his  servant  in  sickness  and  in  health,  and  that  he 
therefore  was  liable  for  necessary  medicines  furnished  to  his  servant  whilst 
under  his  master's  roof.  But  this  doctrine  cannot  be  supported,  as  will  be 
seen  by  the  following  cases. 

The  case  of  Simmons  v.  Wilmott,  3  Esp.  R.  91 ,  seems  to  carry  the  doctrine 
somewhat  further,  as  Lord  Eldon  there  held,  that  the  parish  was  not  merely 
liable  to  a  surgeon  who  exerts  bis  professional  skill,  and  gives  the  requisite 
medical  attention  to  a  pauper  under  such  circumstances,  but  that  a  common 
person  who  took  care  of  an  individual  who  had  been  severely  bruised  by 
accident,  by  being  thrown  off  his  master's  cart,  so  as  to  render  it  unsafe  to 
remove  him,  and  was  carried  to  such  person's  home,  who  attended  him  for 
ten  days  and  provided  a  nurse,  &c,  might  recover  against  the  parish  for 
the  lodging,  maintenance,  &c,  of  the  individual  so  relieved,  as  he  came 
within  the  description  of  casual  poor. 

Wemnall  r.  Adney,  3  Bos.  $  A/.  247-  This  was  an  action  to  recover  the 
amount  of  a  surgeon's  bill  for  attending  the  servant  of  defendant,  who  had 
broken  his  arm  and  was  carried  to  the  house  of  his  mother,  where  the 
surgical  attendance  was  given.  Application  had  been  made  to,  and  refused 
by  the  parish  to  pay  the  bill.  The  learned  judge,  who  tried  the  cause, 
being  of  opinion  that  the  defendant,  not  having  employed  the  plaintiff,  or 
made  any  promise  of  payment,  was  not  liable,  nonsuited  the  plaintiff.  A 
rule  nisi,  to  set  this  nonsuit  aside,  having  been  obtained ;  after  argument,  I#ord 
A/mnley,  C.  J.  "  I  have  reason  to  believe  that  the  opinion  delivered  by  Lord 
Kenmm,  in  the  case  of  Scarman  v.  Cattell,  (supra)  was  not  a  hasty  opinion, 
but  rormed  upon  reflection.  I  have  no  difficulty,  however,  in  saving  that  I 
concur  with  toe  learned  judge,  before  whom  this  cause  was  tried,  in  think- 
ing that  the  defendant  is  not  liable.  The  sum  in  dispute  is  only  8/.  18*.  6rf., 
and  if  a  wish  is  entertained  by  those  whom  this  judgment  may  affect,  to 
obtain  a  more  solemn  decision  upon  this  point,  some  opportunity  should  be 
taken  where  a  greater  stake  is  in  litigation.  In  this  kind  of  question  much 
may  depend  upon  the  nature  of  the  contract  entered  into  between  the 
master  and  the  servant.  Sometimes  a  master  engages  to  supply  his  sen-ant 
with  necessary  victuals,  and  it  may  undoubtedly  be  argued,  that  necessary 
victuals  mean  such  victuals  as  may  suit  the  state  of  health  or  infirmity  in 
Afchich  the  servant  happens  to  be ;  as,  if  a  servant  be  in  need  of  wine,  or 
victuals  of  that  description,  which  are  given  by  way  of  medicine.  It  is 
sufficient,  however,  to  observe  thai,  previous  to  the  case  of  Scarman  v.  Castell, 
there  is  no  authority  in  the  law  of  England  to  he  found,  which  warrants 
the  position  contended  for  on  the  part  of  the  plaintiff.  I  have  no  doubt 
whatever  that  parish  officers  are  bound  to  assist,  where  such  accidents  as 
these  take  place;  and  that  the  law  will  so  far  raise  an  implied  contract 
against  them,  as  to  enable  any  person  who  affords  that  immediate  assistance 
which  the  necessity  of  the  case  usually  requires,  to  recover  against  them  the 
amount  of  money  expended."  The  other  judges  fully  concurred,  and  the 
rule  to  enter  a  nonsuit  was  discharged. 

Sevbtf  v.  Wiltshire,  Cald.  527.  This  was  an  action  brought  by  an  ofliccr 
of  one  parish  against  the  defendant,  who  resided  in  another,  for  money 
paid,  &c,  to  the  use  of  the  defendant,  in  the  cure  of  a  poor  boy,  the  defen- 
dant's servant,  whose  limb  had  been  fractured  by  his  falling  from  the  shaft 
of  his  master's  waggon,  and  the  wheel  going  over  him,  so  that  he  could  not 
l»e  removed  without  endangering  his  life.  The  plaintiff,  who  was  parish 
officer  in  the  place  where  the  accident  happened,  took  care  of  the  boy,  and 
expended  3*2/.  12*.  Id.  in  his  necessary  maintenance  and  cure,  for  which 
the  action  was  brought.  The  defendant  knew  of  the  accident  the  same  night 
it  happened,  and  visited  the  boy  during  the  cure,  and  afterwards  received 
him  tn  complete  his  year's  service,  and  paid  him  his  whole  year's  wages.  A 
tcrdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  of 
K  B.  After  the  case  had  been  fully  argued  by  counsel,  Lord  Mansfield  said, 
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S.  Expences  In 
of  accident. 


A  master  is  not 
liable,  npon  an 
implied  ruiwmp. 
tit,  to  par  for 
medical  attend- 
ance on  a  servant 
who  ban  met  with 
an  accident  In  hia 
service. 


The  master  of  a 
servant,  whose 
limb  Is  fractured 
by  an  accident  in 
the  course  of  hi» 
duty,  i»  not  liable 
to  the  expence  of 
hi*  cure,  but  bo 
18  casual  poor, 
and  muKt  Im>  sup 
ported  by  the  pa- 
riah in  which  the 
accident  hap- 
pened. 
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3.  Expencea  in 
cmcs  of  accident. 


The  law  will  not 
raise  an  implied 
promise  in  the 
parlfih  where  a 
pauper  is  nettled, 
to  reimburae  the 
money  laid  ont 
by  another  parish 
in  which  he  hap- 
pened to  be,  in 
providing  ncces- 
wu-y  medical  as- 
sistance for  him. 


Where  a  pauper 
had  his  leg  frac- 
tured in  one 
parish,  and  was 
conveyed  for 
cure  to  a  house 
In  another 
parish :  the  over- 
seer of  the  parish 
where  the  cure 
performed, 
held  liable 
for  the  ex- 
pences. 
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"  Whether  judicially  said,  or  when  other  subjects  were  under  consideration, 
1  cannot  help  thinking  in  general,  that  a  master  ought  to  take  care  of  his 
servants  in  sickness.  Upon  everyprinciple  of  humanity  he  ought ;  but  the 
question  here  is,  what  is  the  law  ?  and  no  authority  has  been  produced  to 
shew  that  the  parish  have  a  remedy  oyer  against  the  master ;  and  it  can- 
not he.  Parishes  are  bound  to  take  care  of  their  casual  poor.  There  is  no 
express  contract  to  this  purpose,  nor  can  any  be  implied. '  Butler,  Willes, 
ana  Ashunt,  Justices,  concurring.    Postea  to  the  defendant 

Atkins  v.  Banwell,  2  East,  505.     An  action  of  indebitatus  assumpsit  was 
brought  by  the  plaintiffs,  as  the  parish  officers  of  Toddington  in  the  county 
of  Bedford,  against  the  defendants  as  the  parish  officers  of  Milton  Bryant, 
in  the  said  county,  to  recover  14/.  12s.  for  money  Paid,  laid  out,  ana  ex- 
pended by  die  plaintiffs  for  meat,  drink,  board,  lodging,  medicines,  medical 
assistance,  and  'other  necessaries  found  and  provided  by  them  for  one  John 
Mitchell,  his  wife  and  family;   to  which  the  general  issue  was  pleaded. 
And  at  the  trial  l)efore  Grose,  J.,  at  the  last  Bedford  assizes,  a  verdict  was 
found  for  the  plaintiffs,  subject  to  the  opinion  of  the  Court  on  the  following 
case.    The  plaintiffs  are  the  parish  officers  of  Toddington,  and  the  defend- 
ants are  the  parish  officers  of  Milton  Bryant.    John  Mitchell  was  a  pauper 
legally  settled  at  the  time  of  his  illness  and  death,  hereafter  mentioned,  in 
Milton  Bryant,  but  he  resided  with  his  wife  and  family  at  Toddington,  and 
was  there  suddenly  attacked  with  dangerous  illness,  which  prevented  his 
being  removed  from  the  place  of  his  residence  to  that  of  his  settlement 
without  endangering  his  life.    The  plaintiffs  gave  notice  to  the  defendant! 
of  the  illness  of  their  pauper  within  two  or  three  days  after  the  pauper  wai 
so  taken  ill.    The  pauper's  illness  continuing,  he  afterwards,  ana  about 
three  weeks  from  such  notice,  died  of  such  illness  in  the  parish  of  Toddmf- 
tun ;  and  the  plaintiffs,  as  parish  officers  of  that  parish,  from  the  time  of  such 
notice  up  to  the  pauper's  death,  laid  out  14 J.  12*.,  as  well  for  necessaries  fat 
the  pauper  and  his  family,  as  for  medicines  and  medical  assistance  for  the 
pauper,  and  also  on  the  funeral  of  the  pauper  after  his  death.    The  present 
action  was  brought  to  recover  that  sum.    The  jury  found  that  there  was  no 
express  promise  of  the  defendants  to  pay  it  to  the  plaintiffs.    The  question 
for  the  opinion  of  the  Court  was,  whether  such  action  be  maintainable  in 
law  P    If  the  Court  should  to  of  that  opinion,  then  the  verdict  for  the  plain- 
tiffs was  to  stand ;  if  not,  a  nonsuit  to  be  entered. — Best,  for  the  plaintiffs, 
said  that  there  was  a  moral  obligation  at  least  in  the  defendants  to  repay  the 
money  expended  for  one  of  their  own  parishioners,  whom  by  law  they  were 
compellable  to  maintain  within  their  own  parish ;  and  therefore  this  case  fell 
within  the  principle  of  Watson  v.  Turner,  (ante,  238),  where  an  apothecary  re- 
covered against  the  parish  officers  for  a  cure  of  a  pauper  of  the  parish  who 
was  taken  ill  in  another  parish :  there,  however,  there  was  a  special  pianist 
to  pay  the  plaintiff's  bill  after  it  was  contracted. — Lord  Ellenhorougk,  C.  J. 
That  last  circumstance  makes  all  the  difference.    A  moral  obligation  is  a 
good  consideration  for  an  express  promise ;  but  it  has  never  been  car- 
ried further,  so  as  to  raise  an  implied  promise  in  law.    There  is  no  pre- 
cedent, principle,  or  colour  for  maintaining  this  action. — Le  Blame,  J- 
There  was  a  moral  as  well  as  legal  obligation  to  maintain  the  pauper  in 
his  illness  in  the  parish  where  he  was  at  the  time,— Per  Curiam,  let  a  non- 
suit be  entered. 

Lamb  v.  Bunce,  4  M .  fr  S.  275.  Assumpsit  for  a  surgeon's  bill.  Plea,  urn 
assumpsit.  At  the  trial  before  Dallas,  J .,  at  the  last  Berkshire  assises,  the  case 
was  thus :  One  Smith,  an  undcr-carter  to  a  fanner  in  West  Woodhay  parish, 
met  with  an  accident,  in  driving  his  master's  team,  by  having  the  waggon  ran 
over  him  in  the  parish  of  Hampstead  Marshal,  by  which  one  of  his  legs  was 
fractured,  and  he  was  otherwise  bruised.  He  was  immediately  conveyed 
to  the  nearest  and  most  convenient  house,  which  was  a  public  house  situate 
in  the  adjoining  parish  of  Enborne,  and  distant  about  a  half  a  mile  from 
the  spot  where  the  accident  happened.  Smith,  not  being  in  a  condition  to 
bo  removed  to  his  master's,  the  plaintiff,  who  was  a  surgeon  and  was 
generally  employed  to  attend  the  poor  of  Enborne,  was  sent  for,  bnt  it  did 
not  appear  by  whom,  and  he  attended  him  daily  from  that  time  for  up- 
wards of  two  months,  and  until  Smith  recovered.    During  the  period  of  his 


.  EUenbortmgh,  C.  J.  This  pauper  m  to  be  considered  as  carnal 
icrever  his  infirm  and  indigent  body  wu  found,  and  he  had  a  claim 
parish  where  he  wu  so  found  to  hare  hit  necessities  provided  for  by 

That  was  the  parish  of  Enbonc,  and  I  consider  that  when  the 
officer  visited  the  pauper  according  to  his  duty,  and  knew  that  the 
T  who  was  generally  employed  for  the  poor  was  In  attendance  upon 
ad  did  not  repudiate  bis  attendance,  ha  in  effect  commanded  it. 
at  be  matter  of  dispute  in  point  of  law,  and  I  could  wish  it  were  so 
iood,  that  where  time  is  not  afforded  for  procuring  an  order  of  justices, 
r  raises  an  obligation  against  the  parish  where  the  pauper  lies  sick 
i»]  poor,  to  look  to  die  supply  of  his  necessities ;  and,  if  the  parish 
stands  by  and  sees  that  obligation  performed  by  those  who  are  fit 
anpetent  to  perform  it,  and  does  not  object,  the  law  will  raise  ft 
■  on  his  part  to  pay  for  the  performance.  Mr.  Shepherd  has  argued 
nonl  obligation  is  not  sufficient  to  raise  an  implied  promise  to  ■ 
creon,  bat  1  think  this  case  is  nut  of  that  objection,  because  the 
unt,  by  not  repudiating  the  plaintiff's  attendance,  did  that  which  is 
est  to  a  previous  request.  As  to  the  objection  that  the  parish  of 
lead  Munkal  was  the  place  where  the  accident  and  injury  arose, 

no  pretence  for  saying  that  there  is  an  exclusive  liability  attaching 
■fish  upon  that  account ;  there  is  no  reason  for  connecting  the  place 
he  accident  happened  with  the  liability.— I*  Blane,!.     There  is  no 
hat  if  the  parish  officers  hod  sent  for  the  plaintiff  to  attend  the 
.  he  would  hare  been  bound  so  to  do.     For  here  the  plaintiff  wan 
labit  of  attending  the  parish  poor ;  therefore  he  was  not  a.  stranger, 
emu  pointed  oat  by  the  parish  as  the  person  to  attend  to  this  duty, 
a  attend,  and  this  with  a  full  knowledge  of  the  parish  officer,  who 
«t  make  any  objection  on  hit  part;   consequently  the  parish  officer 
*  taken  to  hare  assented  to  it.     Therefore,  there  is  quite  sufficient  b> 
x  presumption  of  a  previous  request — Per  Curiam,  rule  discharged. 
Ju*9nv.B*HaU,&B.4-  C.73&i  6D.&R.403.8.C.  This  was  an  action   inctMofuH. 
■soil  brought  to  recover  the  amount  of  a  surgeon's  bill.     At  the  trial   22|JjJjs  !tr°th* 
GraJum,  B.,  at  the  Spring  assizes  for  the  county  of  Emx,  1830,  the   J^TSf  the  am 
lg  appeared  to  1*  the  facts  of  the  case.  The  plaintiff  was  a  surgeon  and   »m»nf  th«  p*. 
■ory  residing  at  Maldat.  The  defendants  iu  1824  were  overseers  of  the   ^Jl^^i^". 

the  parish  of  Hrybridgt.  In  GWoow.in  that  year,  one  P.  Jianaiiter,  «i  to  provide  n«- 
woman  belonging  to  the  parish  of  Maiden,  returning  from  WitMm  2^J£^j£j 
ten  in  a  cart,  about  ten  o'clock  at  night,  was  thrown  out  of  the  cart   „d  lncb  pu^h 

nari>h    of  rtrul-idnr.    tiput   In   a   nnhlfo   hnn«.  thirr  rallpd  the  Hatl.     I-  bound  to  par 
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Eighthly,  Of     to  lav  her  thigh  straight,  and  send  for  a  doctor.    The  landlord  of  the  Hoy, 
relieving  auual  which  was  the  nearest  public  house,  refused  to  take  her  in.    The  driver  of 
poor*  the  cart  then  suggested:  to  the  constable  to  take  her  to  the  poorhouse.    The 

s  Expences  in      constable  said  he  did  not  know  where  they  would  put  her.  The  pauper,  who 
of  accident,  had  been  exposed  to  the  cold  air  for  some  hours,  said,  "If  you  do  not  know 
where  to  put  me,  for  God's  sake  take  me  home."    The  constable  desired 
a  bystander  to  pay  attention  to  the  request  made  by  the  pauper  to  be  sent 
home,  as  it  was  likely  they  might  be  called  to  speak  to  the  fact  upon  some 
future  occasion.    She  requested  not  to  be  put  under  the  care  of  the  plaintiff, 
(who  was  apothecary  of  tne  parish  of  Maiden),  but  of  one  Thorpe,  who  wis 
apothecary  of  Heybridge.  The  constable  then  desired  her  to  be  taken  to  Maiden. 
Ihe  driver  of  the  cart  refused  to  take  her  back  to  Maiden,  unless  the  con- 
stable would  give  him  a  note  that  she  should  be  taken  care  of  by  the  parish 
of  Heybridge.    The  constable  said  he  would,  but  he  did  not.    He  accom- 
panied her  to  her  house  at  Maiden,  where  she  arrived  about  two  o'clock  in 
the  morning,  and  asked  Thorpe,  the  apothecary  to  the  parish  of  Heybridge, 
to  attend  her,  and  told  him  the  pauper  was  at  her  own  nouae.     Thane  said 
that  in  that  case  he,  as  the  apothecary  of  Heybridge,  had  nothing  to  ao  with 
her.    The  constable  then  sent  for  Tamlinson,  and  the  latter  attended  her 
for  several  weeks.    Upon  this  evidence  it  was  insisted  at  the  trial,  first,  that 
as  there  was  not  any  express  promise  by  the  parish  officers  of  Heubridoe  to 
pay  for  the  medical  attendance  given  in  the  parish  of  Maiden,  the  defendants 
were  not  liable ;  and  Atkins  v.  Banwdl,  2  East,  505,  and  Wing  t.  Mill,  1 
B.  $•  A.  104,  were  cited.    The  learned  judge  was  of  opinion,  that  there 
was  some  evidence  to  go  to  the  jury,  that  the  magistrate,  who  was  church- 
warden, and  the  constable,  felt  the  obligation  to  afford  the  pauper  rehe( 
and  that  the  constable  actually  undertook  to  pay  the  plaintiff  for  nis  atten- 
dance ;  and  secondly,  he  was  of  opinion,  that  as  the  accident  which  hap- 
pened in  the  parish  of  Heybridge  was  one  which  required  immediate  care 
and  attention,  it  was  the  duty  of  the  officers  of  that  parish  to  have  taken  the 
pauper  to  the  house  nearest  to  the  place  where  the  accident  happened,  and 
where  they  could  procure  accommodation  for  her,  and  to  have  provided 
medical  assistance  immediately ;  and  if,  as  humanity  required  them  to  hare 
done,  they  had  sent  for  a  surgeon  to  attend  her  in  that  parish,  they  would 
clearly  have  been  liable ;  and  that  they  could  not,  by  neglecting  their  dor/ 
and  removing  her  to  another  parish,  relieve  themselves  from  t£at  liability 
which  the  law  had  cast  upon  them.    The  jury  having  found  a  verdict  for 
the  plaintiff  for  the  amount  of  his  bill,  a  rule  nisi  for  a  new  trial  was  ob- 
tained in  last  Batter  term,  upon  the  ground  that  there  was  not  an  expresi 
promise  by  the  defendants  to  pay  the  plaintiff,  and  that  under  the  dream- 
stances  of  the  case,  the  law  would  not  imply  a  promise  on  their  part. 

After  hearing  Gurney  and  Chitty  in  support  of  the  plaintiff,  and  ivWcs, 
contra,  Abbott,  C.  J.,  said,  I  am  of  opinion  that  this  rule  must  be  discharged. 
The  pauper  met  with  the  accident  in  the  parish  of  Heybridge,  an  accident 
that  entirely  incapacitated  her  from  going  to  her  own  place  of  abode;  and, 
therefore,  if  she  had  been  taken  to  any  house  in  Heybridge,  as  she  ought  to 
have  been,  and  relief  had  been  administered  to  her  there,  it  is  clear  that 
the  perish  officers  would  have  been  liable  for  the  expences  of  her  cure.  Btz 
v.  The  Inhabitants  of  St.  James,  in  Bury  St.  Edmund's,  (ante,  236),  is  an  au- 
thority to  shew  that  it  would  not  have  been  competent  to  the  parish  officers 
to  have  removed  her,  as  a  person  coming  to  settle  in  Heybridge.  If  she  had 
been  taken  to  a  house  in  Heybridge,  therefore,  the  parish  officers  would  have 
been  under  a  moral  and  legal  obligation  to  provide  assistance  for  her.  One 
of  the  parish  officers  did  very  properly  recommend  her  to  be  taken  to  the 
nearest  public-house,  which  was  in  Heybridge.  The  occupier  of  that  house 
did  not  think  proper  to  open  his  doors  and  receive  her.  A  proposition  was 
then  made  to  take  her  to  the  poorhouse ;  and  upon  the  way  thither,  some 
conversation  took  place,  which  excited  in  the  mind  of  the  poor  woman  (who 
at  that  time  had  been  lying  in  the  cold  some  hours)  an  alarm,  whether, 
when  she  arrived  there,  she  should  be  properly  treated,  and  she  said, M  For 
God's  sake,  take  me  to  my  own  house !"  ana  she  was  then  taken  home. 
The  first  proposal  was,  to  take  her  to  her  own  parish;  but,  upon  a  remon- 


t  for  and  employed  the  plaintiff ;  but  I  put  it  upon  the  ground 
v  imposed  a  legal  obligation  upon  the  parish  officers  of  Hty bridge, 
i  surgeon  for  the  cure  of  the  pauper.  I  think  it  U  highly  nreju- 
b  rights  of  the  poor,  that  when  sit  accident  has  happened,  the 
lould  be  agitated  or  even  pass  in  the  minds  of  those  persons  in 
■r  the  sufferer  isof  necessity  placed,  whether  a  burthen  which  must 
icre,  must  be  bnnic  by  them,  or  can  by  any  contrivance  be  shifted 
t  is  of  importance,  therefore,  that  it  should  bo  certain  upon  whom 
on  to  provide  medical  attendance  rests.  For  otherwise  the  con- 
iO  be,  that  poor  persons,  who  ought  not  to  be  removed  from  the 
!  they  have  met  with  an  accident,  will,  perhaps,  at  the  risk  of  their 
taiuly  with  great  aggravation  of  their  sufferings,  he  removed  tu  a 
In  this  case  the  pauper  met  with  the  accident  in  Hrgbridj/r, 
pacitated  her  from  moving  herself  from  the  spot  where  it  hap- 
le  best  and  most  obvious  course  would  have  been,  to  have  done 
the  magistrate  of  tie  place  suggested  should  be  done,  via.,  to 
ed  her  into  the  public-bouse,  but  if  she  was  not  placed  there, 

0  have  been  placed  in  the  poorhouse,  or,  at  all  events,  she  ought 
91  sent  to  some  house  in  the  parish.  I  am  of  opinion,  that  when 
ifficers  refused  her  on  asylum  in  that  parish  where  she  was  entitled 
imi  forced  her  to  go  to  her  own  house,  all  the  attendance  given 
itiffin  the  parish  of  Matdm,  in  consequence  of  the  wrongful  eou- 
le  of  the  parishioners  of  Heubridge,  is  to  be  considered  as  if  it 
iven  in  the  parish  where  the  accident  happened,  and,  as  if  the 
h  she  occupied  had  been  in  the  parish  of  Htybridgt.  In  Lamb  \. 
i,  340,)  Lord  EUtnbvrovgk  speaks  not  of  a  moral,  but  of  a  legal 
UtacluRg  on  the  parish,  where  the  pauper  lies  sick  or  disabled,  to 
iatan.ee :  he  says,  "  It  cannot  be  matter  of  dispute  in  point  of  law, 

1  wish  it  were  so  understood,  that  where  time  is  not  afforded  for 
an  order  of  justices,  the  law  raises  an  obligation  against  the 
«  the  pauper  lies  sick  as  casual  poor,  to  look  to  the  supply  of  his 
:"  ana,  therefore,  upon  that  authority  I  consider,  that  as  in  thin 
arty  met  with  the  accident  in  Heybridyr,  that  was  the  proper 
er  to  be  in,  and  that  the  law  raised  a  legal  obligation  in  the  parish 
Itybridge  to  give  her  relief.  Lord  Etlmbomuyh  afterwards  says, 
rian  officer  stands  by  and  sees  that  obligation  performed  by  those 

and  competent  to  perform  it,  and  does  not  object,  the  law  will 
nise  on  bis  part  to  pay  for  the  performance."     Now,  although 
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Eighthly,  Of    the  accident  has  happened.    In  that  case  the  action  was  brought,  not 
relieving  cantsl  against  the  overseers  of  the  parish  in  which  the  accident  happened,  but 
yw.  against  the  overseer  of  the  parish  to  which  the  pauper  belonged,  and 

%  Kronen  in     *he  ^ourt  intimated  a  very  strong  opinion  that  it  was  not   properly 
cue*  of  accident,  brought  against  the  overseer  of  the  latter  parish.    It  may  sometimes 

happen  that  the  parish  in  which  the  accident  happens  may  not  be  the 
proper  place  to  give  relief.    It  may  happen  that  the  parish  officers,  without 
entering  into  the  question  what  are  the  limits  of  particular  parishes,  will 
do  that  which  ought  to  be  done  immediately,  namely,  carry  the  pauper 
to  the  house  nearest  the  place  where  the  accident  happens,  instead  of 
carrying  her  to  a  considerable  distance.    In  Lamb  r.  Buncc  the  impression 
of  the  Court  was,  that  the  parish  in  which  the  house  was  situate,  was  the 
proper  parish  to  hare  given  the  relief ;   but,  without  deciding  that  point,  I 
am  of  opinion  that  in  this  case,  inasmuch  as  the  accident  happened  in  the 
parish  ot  Heybridge,  and  that  was  the  place  where,  under  all  the  circum- 
stances, the  pauper  was  entitled  to  receive  surgical  assistance,  the  plaintiff 
is  entitled  to  look  to  die  parish  of  Heybridge  for  payment  of  his  bill— 
Holroyd,  J.    The  accident  having  happened  to  the  pauper  in  the  parish  of 
Heybridge,  it  was  the  duty  of  the  officers  of  that  parish  to  provide  medical 
assistance  for  her  there.    They  might  have  done  that  although  the  occupier 
of  one  public  house  refused  to  receive  her.    But,  I  think  they  could  not,  by 
removing  her  elsewhere,  shift  upon  other  people  that  burthen  which  the  Ian 
cast  upon  themselves ;  and  that,  whether  they  procured  the  medical  assistance 
to  be  given  in  the  parish  or  out  of  the  parish,  they  are  liable. — Litiledmle,  J. 
I  am  of  the  same  opinion.    Whenever  any  accident  happens  to  a  poor 
person  of  such  a  serious  nature  as  to  render  removal  out  of  the  parish 
dangerous  or  improper,  I  think  the  law  casts  an  undoubted  obligation  on 
that  parish  to  administer  all  necessary  relief.    If  the  pauper  in  this  cue 
had  actually  been  taken  to  a  house  in  Heybridge,  and  resided  there  while 
the  surgeon  was  attending  her,  that  parish  would  have  been  liable  for  her 
cure ;  but  it  appears  to  me  mat,  under  the  circumstances  of  this  case,  the 
was  improperly  taken  out  of  the  parish  ;  and  that  any  officer  or  inhabitant 
taking  ner  to  another  parish,  where  it  was  improper  to  take  her,  cannot  by 
so  doing  release  the  inhabitants  of  the  former  parish  from  the  obligation. 
I  think,  therefore,  that  this  rule  should  be  discharged.    Rule  discharged. 
If  a  pauper  meet        Gent  v.  Tonkins,  \  D.  $  R.  541.    Assumpsit  for  work  and  labour,  ami 

to? pXSTn*1*  for  8°°°*  §old'  ^^  wm  ^smmmii •  At  the  trial  before  Richards,  C.  B., 
his  own,  and  he  at  the  last  assizes  for  the  county  of  Bucks,  the  case  in  evidence  was  this  :— 
u  attended  by  a  In  September,  1820,  the  plaintiff,  a  surgeon  at  Wmtlow,  was  called  in  to 
note**! obUfa-  attend  one  Tyrrell,  a  pauper  of  Newton  Longville,  who  had  met  with  an 
tion  lies  upon  the  accident  in  the  former  parish.  Tyrrell  was  confined  at  Wvuhw,  and 
mSe^mfJSk  regularly  attended  by  the  plaintiff  up  to  the  26th  of  November,  when  he  was 
to  pay  the  sur-  removed  to  his  own  parish,  of  which  the  defendant  was  an  overseer.  Pre* 
geon's  bill.  vious  to  TyrreWn  removal  from  Winslow,  the  defendant  called  upon  the 

plaintiff,  and  desired  him  to  take  care  of  the  pauper,  and  do  what  he  could 
for  him ;  and  added,  "  that  he  would  see  him  paid ;"  and,  on  a  subsequent 
application  by  the  parish  officers  of  Winslow,  the  defendant  said,  M  that  if  it 
was  right  that  they  should  pay  the  surgeon's  bill,  they  would."  Afterward*, 
however,  upon  a  formal  demand  of  the  amount  of  the  plaintifFs  bill,  the 
parish  officers  of  Newton  Longville  refused  to  pay  it,  and  the  present  action 
was  brought.  The  plaintiff  originally  made  tne  parish  officers  of  Wsmiese 
debtors  in  his  bill,  but  subsequently  altered  it,  and  debited  the  parish  officers 
of  Newton  Longville  with  the  amount.  It  was  contended  for  the  defendant, 
that  he  had  never  made  an  express  promise  to  pay,  and  therefore  was  under 
no  legal  obligation  to  pay ;  that  he  was  under  no  moral  obligation  to  pay, 
upon  which  the  law  would  imply  a  promise ;  and  that  the  pauper  being 
within  the  description  of  casual  poor,  the  parish  of  Winston*  where  the 
accident  happened,  were  liable  to  maintain  him ;  and  therefore  the  action 
could  not  be  maintained.  The  learned  Judge,  however,  left  the  case  to  the 
jury,  upon  the  facts,  reserving  the  point  of  law  for  the  consideration  of 
this  Court ;  and  the  jury  found  a  verdict  for  the  plaintiff,  damages  19/.  16s. 
the  whole  amount  of  his  bill. 
After  argument  of  counsel,  Abbott,  C.  J.,  said — He  was  quite  satisfied 
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there  was  not  in  this  case  any  legal  obligation  upon  the  defendant  to  pay  the 
plaintiff's  demand  in  the  first  instance,  or  to  provide  for  the  pauper.  The 
plaintiff's  counsel  then  requested  time  to  consult  with  his  client,  whether  he 
would  adopt  the  suggestion  of  the  Court;  and  having,  on  a  subsequent 
day,  said  he  had  no  instructions  upon  the  subject,  The  Court  said  they 
were  clearly  of  opinion  there  must  be  a  new  trial,  in  ordeT  that  the  jury 
might  distinctly  consider  whether  the  attendance  of  the  plaintiff  upon  the 
pauper,  after  the  accident,  was  in  consideration  of  the  defendant's  express 
promise  to  pay. — Rule  absolute. 

Wailing  v.  Walters,  1  C.  fr  P.  132.  This  was  an  action  by  a  surgeon,  for 
work  and  labour,  in  attending  a  third  person.  Plea :  General  issue.  In  evi- 
dence, it  appeared  that  a  pauper,  in  the  parish  of  which  defendant  was  deputy 
overseer  of  the  poor,  (not  an  assistant  overseer  under  59  Geo.  III.  c.  12),  met 
with  a  serious  accident;  it  was  proved  that  the  plaintiff  attended  him,  and 
that  the  charges  were  fair. — Park,  J.,  said,  that,  without  deciding  whether 
or  not  an  action  could  be  maintained  against  the  overseer  of  a  parish  by  a 
surgeon,  for  attending  a  pauper,  he  was  of  opinion  that  the  defendant, 
being  a  mere  deputy  overseer,  this  action  could  not  be  maintained  against 
him,  without  some  evidence  of  a  retainer.  Evidence  was  then  given, 
that  the  defendant  had  sent  a  person  to  the  plaintiff  to  say,  that  if  he  would 
attend  the  pauper,  he  (the  defendant)  would  pay  him.  The  defence  at- 
tempted was,  that  the  order  was  given,  not  by  the  defendant,  but  by  a  Mr. 
Insol;  this  wholly  failed. — Parky  J.,  was  clearly  of  opinion,  that  if  a  deputy 
overseer,  or  even  a  mere  stranger,  directed  a  surgeon  to  attend  a  poor  man, 
such  person  was  clearly  liable  to  pay  the  surgeon.  Verdict  for  the  plaintiff,  (a) 

3.  Scotch  and  Irish  Poor  and  their  FamtUiet. 

By  60  Geo.  HI.  c.  12,  s.  33.  "  Whereas,  poor  persons  born  in  Scotland 
and  Inland,  and  in  the  isles  of  Man,  Jersey,  and  Guernsey,  frequently  be- 
come chargeable  to  parishes  in  England,  and  no  provision  is  made  for  the 
removal  of  any  such  poor  person,  unless  he  or  she  shall  have  committed 
some  act  of  vagrancy,  and  shall  be  adjudged  to  be  a  rogue  and  vagabond ; 
and  no  person  so  adjudged  can  be  lawfully  removed  without  having  been 
first  publicly  whipped  or  imprisoned  in  the  house  of  correction :  And  whereas 
it  is  expedient  to  authorise  the  removal  of  such  poor  persons,  although  they 
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of  accident. 


A  deputy  over- 
seer,  or  even  a 
mere  stranger, 

directing  a  sur- 
geon to  attend  a 
poor  man,  is 
liable  to  pay  the 
surgeon. 
Whether  an  over- 
Is  liable  to 


pay  a  surgeon 
who  attends  a 
pauper  without  a 
retainer — quere  f 
A  deputy  over- 
r  is  not(a). 


(a)  No  case  has  yet  decided,  that  an 
overseer  is  compellable  to  pay  a  sur- 
geon's bill,  for  attending  a  pauper  of  his 
pariah,  unless  there  has  been  an  order 
by  him,  or  a  subsequent  promise,  or  a 
knowledge  of  the  attendance,  and  an 
acquiescence  in  it.  It  has  been  con- 
tended,  that  the  moral  obligation  of  the 
overseer  to  provide  physic  for  a  pauper, 
is  sufficient  by  itself  to  raise  an  implied 
assumpsit ;  but  the  tendency  of  the  cases 
is  to  show,  that  this  is  a  good  considera- 
tion for  a  promise,  but  does  not  of  itself 
amount  even  to  an  implied  promise. 
See  Watson  v.  Turner,  Bull.  N.  P. ; 
Wennal  v.  Adney,  3  Bom.  Jr  Pull.  247  ; 
Atkins  v.  BantceU,  2  Kart  Rep.  505; 
and  Jjamb  v.  Bunce,  4  M.  o;  S.  275. 
Cases  have  also  deckled  that  a  pauper 
hurt  is  casual  poor,  wherever  he  then 
happens  to  be,  and  that  parish  is  bound 
to  provide  assistance  for  him,  which  the 
parish  he  is  legally  settled  in  is  not 
bound  to  reimburse.  This  is  laid  down 
in  the  cases  of  Atkins  v.  Banicell,  and 
Lamb  v.  Bunce.  I  ought  here  to  men- 
tion the  case  of  Sneath  v.  Tomkins,  in 


the  Court  of  King's  Bench,  from  the 
Norfolk  Circuit,  in  Trinity  Term,  1822  ; 
in  which,  in  an  action  for  a  surgeon's 
bill,  it  appeared  that  a  pauper  legally 
settled  in  the  parish  of  A.  met  with  an 
accident  in  the  parish  of  B.,  where  he 
was  attended  by  the  plaintiff,  a  surgeon  ; 
after  the  attendance,  the  defendant,  who 
was  overseer  of  A.,  in  which  the  pauper 
was  settled,  gave  an  express  promise  to 
pay  the  plaintiff.  At  the  trial  the  point 
of  liability  was  reserved.  In  the  Court 
above  it  was  contended,  that  the  pauper 
being  casual  poor  in  B.,  the  parish  of  A, 
had  nothing  to  do  with  his  cure  :  the 
Court  recommended  a  compromise, 
which  was  acceded  to ;  when  it  was  in- 
timated from  the  bench,  that  two  of  the 
judges  thought  it  highly  doubtful,  whe- 
ther, as  the  pauper  was  casual  poor  in 
B.,  there  was  any  consideration  for  a 
subsequent  promise  by  the  overseer  of 
A.,  and  they  had  very  great  doubts  whe- 
ther the  action  could  be  maintained,  as 
this  promise  came  within  the  rule  of 
nudum  pactum . — Vide  1  Curr.  %  Payne, 
132. 


S.  Scotch  and 
Irish  poor  and 
their  families. 

Power  to  two 
justices  in  Eng- 
land to  remove 
chargeable 
poor  born  in 
ScotUmd,  Ire- 
land,  Ac,  al- 
though they  have 
not  committed 
any  act  of  va- 
grancy. 
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3.  Scotch  and 
Irinh  poor  and 
their  families. 


The  wife  and 
unemancipated 
children  of  a 
Srotckmam,  who 
has  not  acquired 
any  Hcttlemeut 
in  t'.mglund  must, 
If  ctiargeable,  be 
sent  by  a  pas* 
along  with  the 
husband  to  Scot- 
land, and  cannot 
be  removed  to 
the  maiden  set- 
tlement of  the 
wife. 
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may  not  have  committed  any  act  of  vagrancy,  and  to  authorise  justices  of 
the  peace  to  cause  such  of  them  as  may  he  adjudged  to  be  rogues  and  Tap- 
bonds,  to  he  conveyed  by  a  pass,  without  having  been  first  whipped  or  im- 
prisoned :  Be  it  therefore  further  enacted,  That  it  shall  be  lawful  for  two 
justices  of  the  peace,  and  they  are  hereby  required,  upon  the  complaint  of 
the  churchwardens  and  overseers  of  the  poor  of  any  parish,  that  any  person 
born  in  Scotland  or  in  Ireland,  or  in  either  of  the  isles  of  Man,  Jersey  and 
Guernsey,  hath  become  chargeable  to  such  parish,  by  himself  or  herself,  or 
his  or  her  family,  to  cause  such  person  to  be  brought  before  them,  and  to 
examine  such  person,  and  any  other  witness  or  witnesses,  on  oath,  touching 
the  place  of  the  birth  or  last  legal  settlement  of  every  such  person,  and  to 
inquire  whether  he  or  she,  or  any  of  his  or  her  children,  hath  or  have  gained 
any  settlement  in  that  part  of  the  united  kingdom  called  England;  and  if 
it  shall  be  found  by  such  justices  that  the  person  so  brought  before  them 
was  born  in  Scotland  or  Ireland,  or  in  either  of  the  isles  of  Man,  Jersey* 
and  Guernsey,  and  hath  not  gained  any  settlement  in  England,  and  that  he 
or  she  hath  actually  become  chargeable  to  the  complaining  parish,  by  him- 
self or  herself,  or  his  or  her  family,  then  such  justices  shall,  and  they  are 
hereby  empowered,  by  a  pass  under  their  hands  and  seals,  in  the  form  or  to 
the  effect  prescribed  by  the  act  passed  in  the  seventeenth  year  of  the  reign 
of  his  late  Majesty  King  George  the  Second,  to  amend  the  laws  relating  to 
rogues  and  vagabonds,  (rnutatis  mutandis),  to  cause  such  poor  person,  his 
wue,  and  such  of  his  or  ner  children  so  chargeable  as  shall  not  have  gained 
a  settlement  in  England,  to  be  removed  to  the  place  of  his  or  her  birth,  or 
last  legal  settlement,  in  the  manner  by  the  said  act  directed  for  the  removal 
of  rogues  and  vagabonds  to  Scotland  and  Ireland,  and  the  isles  of  Jf«, 
Jersey,  and  Guernsey ;  and  all  constables  and  other  officers,  and  all  masters 
of  vessels,  are  hereby  required  to  convey  every  person  so  to  be  passed  in 
the  manner  by  the  said  act  directed  lor  the  conveyance  of  rogues  and 
vagabonds." 

Rex  r.  Ink.  of  Leeds,  4  B.  $-  A.  498.  Two  justices,  by  their  order,  removed 
Hannah,  the  wife  of  Thomas  Robinson,  and  Thomas,  Hannah,  and  Elisabeth, 
her  children,  from  the  township  of  Leeds  to  the  township  of  Alnwndbvnf, 
both  in  the  West  Riding  of  the  county  of  York.  The  sessions,  upon  appeal, 
discharged  the  order,  subject  to  the  opinion  of  this  Court  upon  the  following 
case.  Thomas  Robinson,  the  husband  of  Hannah  Robinson,  wis  a  Scotch- 
man, residing  at  Leeds  with  his  family,  and  had  not  acquired  any  settlement 
in  England.  Not  being  able  to  maintain  his  wife  and  children,  they  were 
obliged  to  apply  for  relief  to  the  township  of  Leeds,  and  were  actually 
chargeable  to  that  township  at  the  time  of  granting  the  order  of  removal. 
Under  these  circumstances,  he  consented  that  his  wife  and  children  should 
be  removed  to  Almondbury,  which  was  the  place  of  his  wife's  maiden 
settlement.  It  was  objected,  by  the  counsel  for  the  appellants,  that  by 
59  Geo.  III.  c.  12,  s.  33,  the  wife  and  family  (the  children  not  having 
gained  any  settlement  in  their  own  right)  could  not  be  sent  by  an  order  of 
removal  to  her  maiden  settlement,  but  ought  to  be  sent  by  a  pass  under  that 
act,  along  with  the  husband,  to  Scotland.  The  sessions  were  of  that  opinion, 
and  accordingly  dicharged  the  order  of  removal. 

After  arguments  of  counsel,  Abbott,  C.  J.    This  question  arises  out  of  the 
compulsory  power  formerly  vested  in  justices  of  peace,  of  removing  a  wife 
from  her  husband,  by  consent :  and  it  is  one,  and  that  not  the  smallest  of  the 
evils  attendant  on  the  poor  laws,  that  cases  should  have  arisen  under  them, 
in  which  this  Court  has  held,  that  such  a  removal,  amounting  to  a  temporary 
divorce,  might  lawfully  be  made.    It  is  to  be  observed,  however,  that  in 
Rex  v.  Eltham,  there  was  the  consent  of  both  husband  and  wife  to  the  sepa- 
ration. I  am  very  dad  that  we  are  relieved  by  this  act  of  parliament  from  the 
necessity  of  considering  those  cases.    I  think  it  is  impossible  to  read  the 
words  of  the  thirty-third  clause,  without  seeing  that  the  magistrates  hart 
now  the  power,  in  cases  like  the  present,  of  sending  the  husband,  together 
with  his  wife  and  family,  by  a  pass  to  Scotland ;  and,  having  this  power,  I  am 
of  opinion  that  they  cannot  now  remove  the  wife  and  family  to  her  maiden  set- 
tlement, so  as  to  separate  her  from  her  husband.    T  think,  therefore,  that  the 


m  prior  part  of  it,  at  to  any  enquiry  to  be  made  by  the  justices 
her  settlement.  I  think,  therefore,  that  the  magistrates  have 
u  given  to  them  of  removing  the  wife  to  her  maiden  settlement, 
f  of  separating  her  and  her  family  from  the  husband.     If  the 

remove  at  all,  they  must  remove  (he  whole  family  together 
I,  under  the  provisions  of  this  act  of  parliament — Hotroyd,  i. 
he  same  opinion.  The  words  of  this  clause  are  imperative 
pstnUes,  in  case  they  make  any  order,  to  remove  the  whole 
Scotland,  and  not,  as  they  have  done  here,  to  remove  the 
imily  to  the  place  of  her  maiden  settlement.  By  the  act,  if  the 
Monies  chargeable  by  himself,  or  his  family,  he  may  be  removed ; 
m  to  me,  that  it  is  altogether  immaterial,  provided  the  head  of 
be  born  in  Scotland,  whether  the  children  be  born  in  England  or 
mly  exception  is  as  to  those  children  who  have  gained  settlements 
I  in  their  own  right  Then,  as  a  power  is  now  given  to  remove 
i,  the  wife  must  be  removed  with  him ;  for  the  power  of  removing 
nalden  settlement  was  allowed  to  exist  only  from  the  necessity  of 
od  must  cease  with  it.  It  seems  to  me,  that  we  cannot  narrow 
stion  of  the  words  of  this  statute,  unless,  in  so  doing,  we  dearly 
s  should  further  the  intention  of  the  legislature.  And  as  I  do 
hat  their  intention  was  to  prevent  the  removal  of  the  whole 
[her,  I  am  of  opinion  that  the  decision  of  the  sessions  was  right. 
If  the  point  decided  in  Rex  v.  Eilham  were  to  occur  again,  I 
ild  perhaps  be  worth  considering  whether  that  decision  could  be 

It  is,  however,  not  necessary  to  determine  that  question  now, 
m  clearly  of  opinion,  that,  under  the  clause  of  this  act  of  paruk- 

It  « 

expressly  says,  "  that  the  magistrates  shall,  and  they  are  hereby 
,  to  remove  such  poor  person,  his  wife,  and  such  of  his  children 
;  gained  a  settlement,  to  the  place  of  his  birth  or  last  legal  settle- 
Mi  statute  could  not,  therefore,  mean  to  leave  a  discretion  in  the 
,  as  to  whether  they  would  exercise  this  power  or  not  And  by 
Is  construction,  we  shall,  as  it  seems  to  me,  further  the  object  of 

which  was  to  remove  the  inconvenience  which  existed  from  idle 
ident  persons  coming  to  this  country,  and  remaining  here  irre- 
ith  their  wives  and  families.  Any  other  construction  would 
eat  inconvenience.    It  is  quite  clear,  that  the  heail  of  the 
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Eighthly,  Of  this  Court,  upon  the  following  case.  The  pauper,  Mary  M^Corndck,  an 
relieving  casual  unmarried  woman  with  child,  and  thereby  chargeable,  but  who  had  not 
P°°r-  applied  for  or  received  parochial  relief,  was  removed  from  Whitehaven  to 
s.  scotch  and  Workington,  as  the  place  of  her  birth  settlement.  The  pauper,  at  the  tune 
Irish  poor  and  of  her  removal,  was  above  the  age  of  twenty-one,  had  gained  no  settlement 
their  families.  for  herself,  was  unemancipated,  and  living  with  her  lather  and  mother,  as 
his  own  in  Eng-  part  0f  their  family.  The  father  and  mother  were  both  Iruh,  and  had 
preman^and  as  gained  no  settlement  in  England.  The  father  had  not  applied  for  or  re- 
such  chargeable :  ceived  any  relief  from  the  removing  township,  for  himself  or  any  part  of  his 
did  n^tmak^her  ^am^v-  The  father  was  not  examined  by  the  removing  magistrates.  The 
father  and  family  question  for  the  opinion  of  the  Court  was,  whether,  under  the  provisions  of 
removable  by  a  the  59  Geo.  III.  c.  12,  and  the  above  circumstances,  the  pauper  was  properly 

«•—  •  but  that  ...           '_._..           .                                **-*-                r     r     . 


she  might  be  re-    removed  to  the  place  of  her  birth  settlement 
moved  to  the  After  argument  of  counsel — Per  Curiam.    We  are  of  opinion  that  the 

place  of  her  birth.  chargeability  contemplated  by  the  legislature  in  59  Geo.  III.  c.  12,s.33, 

was  the  actual  asking  for  parish  relief,  and  not  the  constructive  charge- 
ability  created  by  35  Geo.  III.  c.  101,  s.  6.    The  order  of  sessions  is  wrong, 
and  must  be  quashed.    Order  of  sessions  quashed. 
The  wife  of  an  Rex  v.  Cottingham,  7  B.  $•  C.  615;  1  M.  £•  if.  439,  469;  \  M.$& 

has  no  settlement  ^a0-  ^a.  130,  137.  Upon  an  appeal  against  an  order  of  two  justices, 
iu£wton4may,  thereby  Anne,  the  wife  of  Patrick  O'Hara,  and  her  four  children, mere 
if  deserted  by  removed  from  the  parish  of  the  Holy  Trinity  in  the  town  and  county  of 
£'&?S3SKred  KingsUm-avm  Hull,  to  the  parish  of  Cottingham,  in  the  East  Riding  of  the 
settlement.  county  of  York,  the  sessions  confirmed  the  order,  subject  to  the  opinion  of 

this  Court  on  the  following  case : — Anne  O*  Hard's  maiden  settlement  wis 
in  Cottingham,  and  she  had  acquired  no  subsequent  settlement  It  em 
admitted  that  the  settlement  of  her  eldest  child  Henry,  who  was  bom  a  btt- 
tard,  was  also  in  that  parish.  Patrick  O'Hara,  a  native  of  Ireland,  w* 
married  to  the  said  Anne  on  the  28th  of  April,  1819,  and  the  three  YOunge* 
children  were  the  issue  of  such  marriage ;  he  had  no  settlement  in  tingltnl 
Sometime  in  the  year  1819,  after  the  marriage,  and  whilst  Patrick  Cfflan 
and  his  wife  resided  at  Hull,  Anne  and  her  eldest  son  became  chargeable  to 
Hull,  and  were  thereupon  (with  the  consent  of  the  husband)  removed  to 
Cottingham,  the  place  of  her  maiden  settlement,  and  the  order  of  removal 
upon  that  occasion  stated  her  to  be  the  wife  of  Patrick  0*Hmra,  an  Irish- 
man, who  had  no  settlement  in  England,  and  the  said  P.  O'Hara  had  con- 
sented to  her  removal.  This  order  was  not  appealed  against,  and  the 
appellant  parish  granted  relief  to  Anne  and  her  said  child  for  a  short  time. 
In  the  early  part  of  1827,  P.  (JHara  having  left  Hull,  and  it  not  being 
known  what  had  become  of  him,  the  wife  and  family  again  became  charge- 
able to  the  parish  of  the  Holy  Trinity,  who,  as  above  stated,  removed  than 
to  Cottingham.  The  sessions  thought  that  they  might  be  removed  to  the 
place  of  the  wife's  maiden  settlement,  and  confirmed  the  order,  subjects 
the  opinion  of  this  Court. 

After  argument  of  counsel — Baylew,  J.  This  is  a  very  plain  case.  Bete 
the  statute  59  Geo.  III.  c.  12,  passed,  it  was  clearly  g^Mighfld  by  a  series 
of  authorities  from  the  case  of  St.  John's,  Wapping  v.  St.  JBotelfVt, 
Bishopsgate,  to  Rex  v.  Harberton,  that  where  a  woman,  who  had  a  settle- 
ment, married,  and  was  deserted  by  her  husband,  who  had  no  ■etdemeat, 
the  maiden  settlement  of  the  wife  was  thereby  revived,  and  she  might  be 
removed  thither.  Here  the  husband  at  the  time  when  the  order  of  removal 
was  made  had  deserted  his  wife,  and  she  did  not  know  where  he  was.  Ac- 
cording to  the  authorities  she  was  clearly  removable  to  Cottingham^  ante 
the  law  in  this  respect  has  been  altered  by  the  59  Geo.  III.  c  12,  s.  ZX 
The  mischief  recited  in  the  thirty-third  section  of  that  statute  is,  that  poor 
persons  born  in  Scotland  or  Ireland,  frequently  become  chargeable  to  pansVo 
in  England,  and  cannot  be  removed  unless  they  have  committed  some.** 
of  vagrancy,  and  have  been  adjudged  to  be  rogues  and  vagabonds,  and  ft 
then  authorises  and  requires  two  magistrates,  upon  the  complaint  of  the 
parish  officers,  that  any  person  born  in  Scotland  or  Ireland,  has  become 
chargeable  to  such  parish  by  himself  or  his  family,  to  cause  such  person  to 
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be  brought  before  them,  and  to  examine  him  touching  the  place  of  his  birth     Eighthly,  Of 
or  last  legal  settlement,  and  if  it  shall  be  found  that  the  person  so  brought  relieving  casual 
before  them  was  born  in  Scotland  or  Ireland,  jrc,  and  has  not  gained  any  P09r* 

settlement  in  England,  then  the  justices  are  empowered,  by  a  pass  under  _^.  ~ — 
their  hands  and  seals,  to  cause  such  person  and  hu  wife,  &c,  to  be  removed  irishnoor  mS 
to  the  place  of  his  birth  in  the  manner  therein  mentioned.  The  object  of  thdr  fimbin. 
the  legislature,  therefore,  was  to  relieve  parishes  from  the  necessity  of  main- 
taining, as  casual  poor,  persons  born  in  Scotland  or  Ireland ;  and  with  that 
view  it  authorises  their  removal  to  the  place  of  their  birth,  together  with 
their  wives,  &c.  The  statute  does  not  authorise  the  removal  of  the  wife 
alone  to  the  place  of  the  birth  of  the  husband ;  and  the  husband  having 
quitted  the  parish  could  not  be  removed  to  Ireland,  and  that  being  so,  the 
wife  could  not  be  removed  without  him.  This  is  a  case,  therefore,  not 
within  the  act  of  parliament,  and  the  law  applicable  to  this  case  remains 
as  it  was  before  the  passing  of  the  act  In  Rex  v.  Heaton  Norris,  the 
same  construction  was  put  upon  this  statute.  In  that  case,  a  Chelsea  pen- 
sioner, born  in  Scotland,  left  his  wife  and  family  at  Heaton  Norris  whilst 
he  came  to  do  town  duty,  and  in  his  absence  the  wife  and  family  were  re- 
moved to  the  wife's  maiden  settlement  On  appeal,  the  sessions  stated  a  case, 
in  which  the  only  question  they  put  was,  whether  under  the  59  Geo.  I II.  c.  12, 
s.  33,  the  removal  ought  to  have  been  to  Scotland  ?  The  judges  thought 
not  In  Rex  v.  Leeds,  (ante,  246,)  it  was  only  decided  that  where  the  husband 
(who  was  born  in  Scotland)  and  his  wife  were  living  together,  the  wife  must 
be  sent  along  with  him  to  Scotland.  The  law  applicable  to  this  case  remains 
the  same  ass  was  before  the  59  Geo.  III.  c.  12 ;  it  follows,  therefore,  that 
the  wife  and  children  were  clearly  removable  to  the  place  of  her  maiden 
settlement  No  mischief  will  result  from  this  decision,  for  during  the 
absence  of  the  husband,  the  family  will  be  maintained  by  the  parish  which 
» toumt  to  maintain  them,  and  upon  his  return  that  parish  may  pass  him 
and  me  family  to  Ireland.  The  order  of  sessions  must,  therefore,  be  confirmed. 
Older  of  sessions  confirmed. 

By  11  Geo.  IV.  c.  5,  s.  1.    "  Whereas  it  is  expedient  to  amend  the  laws  Repeal  of  the 
relative  to  the  removal  of  vagrants  and  poor  persons  born  in  the  isles  of  JfoMreSSn^ to 
Jersey  and  Guernsey,  and  chargeable  to  parishes  in  England;  and  to  make  removal  of  pau- 
other  provisions  in  lieu  thereof:  Be  it  therefore  enacted,  That  so  much  of  Pcre» b,,rn  ln 
an  act  made  in  the  seventeenth  year  of  the  reign  of  George  the  Second,  jcrecy^mtaincd 
intituled,  an  act  to  amend  and  make  more  effectual  the  laws  relating  to  rogues  in  17  <*<*>•  2,  c.  5, 
and  vagabonds,  and  other  idle  and  disorderly  persons,  and  to  houses  of  correc-  j^'foeo^  **' 
/•on,  as  relates  to  passing  vagrants  to  the  islands  of  Guernsey  and  Jersey ;  83. 
and  also  so  much  of  an  act  passed  in  the  fifty-ninth  year  of  the  reign  of 
George  the  Third,  intituled,  an  act  to  amend  the  laws  for  the  relief  of  the 
poor,  as  relates  to  the  removal  of  poor  persons  born  in  Jersey  and  Guernsey, 
who  have  become  chargeable  to  parishes  in  England ;  and  also  to  so  much 
of  an  act  passed  in  the  fifth  year  of  the  reign  of  his  present  Majesty,  in- 
tituled an  act  for  the  punishment  of  idle  and  disorderly  persons,  and  rogues 
and  vagabonds,  in  that  part  of  Great  Britain  called  England,  as  relates  to 
the  removal  of  poor  persons  born  in  the  isles  of  Jersey  and  Guernsey,  and 
being  chargeable  to  parishes  in  England,  shall  be  and  the  same  arc  hereby 
repealed. 

Sect  2.  "  That  it  shall  be  lawful  for  two  justices  of  the  peace,  and  they  Power  to  remove 
are  hereby  required,  upon  the  complaint  of  the  churchwardens  and  over-  S^^JJJJJ00^,. 
seers  of  the  poor  of  any  parish,  that  any  person  born  in  either  of  the  isles  of  Gu^nuevTlt'lx 
Jersey  or  Guernsey  hath  become  chargeable  to  such  parish,  by  himself  or  pense  of  com  - 
herself,  or  his  or  her  family,  to  cause  such  person  to  be  brought  before  them,  p**40111*  p*™*  • 
and  to  examine  such  person,  and  any  other  witness  or  witnesses,  on  oath, 
touching  the  place  of  tne  birth  or  last  legal  settlement  of  e?ery  such  person, 
and  to  inquire  whether  he  or  she,  or  any  of  his  or  her  children,  hath  or  have 
gained  any  settlement  in  that  part  of  the  United  Kingdom  called  England ; 
and  if  it  snail  be  found  by  such  justices  that  the  person  so  brought  before 
them  was  born  in  either  of  the  isles  of  Jersey  or  Guernsey,  and  hath  not 
gained  any  settlement  in  England,  and  that  he  or  she  hath  actually  become 

R  2 
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Eighthly,  Of  chargeable  to  the  complaining  parish,  by  himself  or  herself,  or  his  or  her 

relieving  casual  family,  then  such  justices  shall,  and  they  are  hereby  empowered,  by  an 

poor.  order  of  removal  under  their  hands  and  seals,  to  cause  such  poor  person,  his 

a  scotch — d —  w^e» an^  8ucn  °^  ^i*  or  ner  children  so  chargeable,  as  shall  not  hare  gained 

Irish  poor™  d  &  settlement  in  England,  to  be  removed,  by  and  at  the  charge  and  expence 

thdr  taffies.  0f  the  complaining  parish,  to  the  place  of  his  or  her  birth." 


IV.  <©f  i&e  <&betsttrs'  antr  <Sfuarb{ans9  accounts ;  attir  train, 

First y         Of  Overseers*  Accounts,  and  passing  same. 
Secondly,  Disallowantt  and  Reductions  in  Accounts. 


Thirdly y    Reimbursing  Overseers. 

~  Delivering  over  Balance 

Fifthly,     Appeals  relating  to  Overseers*  Accounts. 


Fourthly,  Delivering  over  Balance,  Books,  Chattels,  f-c. 


First,  Overseer? 
accounts,  fast- 
ing same. 

Accounts  of  mo- 
nies received 
under  different 
statutes,  to  be 
kept,  examined, 
and  passed. 


(First)— <©f  0tatfttr0'  account*,  an*  pacing  torn. 

The  funds  which  arc  placed  at  the  disposal  of  the  parish  authorities,  for 
the  provision  of  the  poor,  though  arising  chiefly  from  rates,  are  augmented 
by  receipts  from  various  sources  besides  the  poor  rates,  which  renders  it 
expedient  that  detailed  accounts  should  be  kept,  and  that  they  should  be 
balanced  and  passed  at  different  periods.  Thus  the  churchwardens  asd 
overseers  are  to  account  to  the  quarter  sessions  for  all  monies  which  they 
may  receive  under  5  Geo.  I.  c.  8,  authorising  levies  on  the  pioucUy  of  hw- 
bands  and  parents  who  leave  their  children  on  the  parish :  and  for  what 
they  may  receive  under  17  Geo.  II.  c.  5,  s.  20,  authorising  levies  in  cemh 
cases  on  the  property  of  lunatics.  The  workhouse  act  (22  Geo.  III.  c.  83, 
s.  8)  directs  that  the  accounts  of  the  churchwardens  and  overseers  (respecting 
their  payments  under  this  act)  shall  be  examined  at  every  monthly  meeting 
of  guardians,  and  shall  be  examined  and  passed  quarterly  by  the  visitor, 
having  been  first  verified  on  oath  before  a  justice :  in  addition  to  which,  the 
same  statute  afterwards,  s.  25,  enacts,  that  the  churchwarden  or  overseer 
who  shall  have  the  custody  of  the  poofs  rates,  assessments!  or  accounts, 
shall,  whenever  requested,  after  four  days'  notice,  produce  them  to  die  per- 
sons nominated  in  the  agreement  for  uniting  parishes  made  by  the  f^taidui 
under  that  act,  on  penalty  of  67.  In  the  same  manner,  their  dbbursemeati 
of  various  kinds  are  to  be  separately  adjusted :  thus  by  the  militia  act  of  43 
Geo.  III.  c.  47,  s.  21,  it  is  enacted,  that  all  accounts  of  allowances  to  be 
reimbursed  under  that  act  shall  be  made  up  at  the  end  of  every  successive 
she  months,  or  shorter  period,  from  the  first  commencing  payment  thereof 
and  signed  by  the  justices  granting  certificates  for  the  reimbursement,  or 
some  other  justices  of  the  same  county,  riding,  division,  or  place,  within  •** 
month  after  the  respective  periods  to  which  such  accounts  shall  be  made  up» 
and  the  money  due  shall  as  soon  as  possible  be  demanded  of  the  ovenses 
or  treasurers  required  to  make  the  reimbursement;  and  no  such  sum  thai 
be  demandable  unless  the  same  shall  have  been  so  certified  within  oat 
month  as  aforesaid,  and  delivered  to  the  reimbursing  overseer  or  tiiamua, 
within  three  months  after  such  certifying  thereof.  And  by  the  18  Geo.  III. 
c.  10,  the  overseers  are  directed  to  lay  the  accounts  of  constables,  head- 
boroughs,  and  tything-men,  for  reimbursement,  before  the  parismoaes 
every  quarter,  within  fourteen  days  after  the  same  have  been  delivered  by 
the  constables.    See  Vol.  I.  title,  CTonfttaMe. 

Guardians  of  the  poor  appointed  under  the  22  Geo.  III.  c.  83,  are  by  the 
7th  section  of  the  statute,  constituted  overseers  of  the  poor  to  all  intents  and 
purposes,  except  with  regard  to  the  making  and  collecting  of  rates.    As 
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herefore  they  have  the  expenditure  of  the  monies  raised  for  the  support  of   First,  Dfpmn* 
he  poor,  ana  the  46th  section  gives  a  right  of  appeal,  it  is  fair  to  presume     *"£  overseers' 
hat  their  accounts  must  go  through  the  same  course  of  examination  and       accounts. 
illowance  as  overseers'  accounts,  where  no  guardians  are  appointed  under 
his  act.     It  has  been  decided  that  they  are  equally  bound  to  produce  their 
iccounts  to  any  parishioner  for  inspection.    See  Rex  v.  Great  Farrinadon, 
)B.fr  C.  541,<m*»,  139. 

Besides  the  accounts,  above  enumerated,  which  are  to  be  passed  during  their 
iffice,  there  are  others  which  the  overseers  are  required  to  settle  at  its  deter- 
nination.  The  7  J.  I.  c.  3,  which  entrusts  them  with  the  disposition  of 
iharitable  donations  given  for  the  binding  out  of  apprentices  in  places  not 
asperate,  requires  that  they  shall,  once  every  year  in  Easter  week,  or  within 
Be  month  after  Easier  day,  make  a  true  ana  perfect  account  before  two  or 
nore  justices  of  all  sums  employed  by  them  in  binding  apprentices  under  that 
ict,  and  of  all  bonds  and  obligations  for  payment  of  such  sums,  and  of  all 
nonies  remaining  in  their  hands  not  employed ;  and  at  (or  within  ten  days 
ifier)  making  the  account,  deliver  to  their  successors  all  such  obligations, 
xmds,  and  money  remaining  unemployed. 

But  the  most  material  is  the  final  account  with  the  parish ;  which  overseers  Ftmmimoo&amt. 
md  their  executors  are  enjoined  to  make  up  and  pass  at  the  expiration  or 
uher  sooner  determination  of  their  office. 

By  43  Eliz.  c.  2,  s.  2,  "  The  churchwardens  and  overseers  so  to  be  nomi-  Account*  on 
lated,  or  such  of  them  as  shall  not  be  let  by  sickness  or  other  just  excuse,  StSf tobetab- 
to  be  allowed  by  two  such  justices  of  peace  or  more  as  is  aforesaid,  shall  mfttedtojtu- 
meet  together  at  the  least  once  every  month  in  the  church  of  the  said  parish,  Beet. 
upon  the  SwuUsy  in  the  afternoon,  after  divine  service,  there  to  consider  of 
some  good  course  to  be  taken,  and  of  some  meet  order  to  be  set  down  in  the 
jremises;  and  shall  within  four  days  after  the  end  of  their  year,  and  after 
liber  overseers  nominated  as  aforesaid,  make  and  yield  up  to  such  two  jus- 
ices  of  peace,  as  is  aforesaid,  a  true  and  perfect  account  of  all  sums  of 
nosey  by  them  received,  or  rated  and  *sessed,  and  not  received,  and  also  of  •  Ste. 
each  stock  as  shall  be  in  their  hands,  or  in  the  hands  of  any  of  the  poor  to 
park,  and  of  all  other  things  concerning  their  said  office ;  and  such  sum  or 
nuns  of  money  as  shall  be  in  their  hands,  shall  pay  and  deliver  over  to  the 
add  churchwardens  and  overseers,  newly   nominated  and  appointed  as 
iforesaid ;  upon  pain  that  every  one  of  them  absenting  themselves  without 
lawful  cause  as  aforesaid,  from   such  monthly  meeting  for  the  purpose 
iibresaid,  or  being  negligent  in  their  office,  or  in  the  execution  of  the  orders 
iforesaid,  being  made  by  and  with  the  assent  of  the  said  justices  of  peace, 
jt  any  two  of  them  before-mentioned,  to  forfeit  for  every  such  default  of 
absence  or  negligence  twenty  shillings."    See  also  50  Geo.  III.  c.  49,  s.  1, 
[poet,  256.) 

Sect.  4.  "It  shall  be  lawful,  as  well  for  the  present  as  subsequent 
churchwardens  and  overseers,  or  any  of  them,  by  warrant,  from  any  two 
such  justices  of  peace  as  is  aforesaid,  to  levy  as  well  the  said  sums  of  money 
and  all  arrearages,  of  every  one  that  shall  refuse  to  contribute  according  as 
they  shall  be  assessed,  by  distress  and  sale  of  the  offender's  goods,  as  the 
sums  of  money  or  stock  which  shall  be  behind  upon  any  account  to  be  made 
as  aforesaid,  rendering  to  the  parties  the  overplus,  and  in  defect  of  such 
distress,  it  shall  be  lawful  for  any  such  two  justices  of  the  peace,  to  com- 
mit him  or  them  to  the  common  gaol  of  the  county,  there  to  remain  without 
bail  or  mainprize,  until  payment  of  the  said  sum,  arrearages,  and  stock  : 
and  the  said  justices  of  peace  or  any  of  them,  to  send  to  the  house  of  cor- 
rection or  common  gaol,  such  as  shall  not  employ  themselves  to  work,  being 
appointed  thereunto  as  aforesaid :  and  also  any  such  two  justices  of  peace  to 
commit  to  the  said  prison  every  one  of  the  said  churchwardens  and  over- 
seers, who  shall  refuse  to  account,  there  to  remain  without  bail  or  mainprize, 
until  he  have  made  a  true  account,  and  satisfied  and  paid  so  much  as  upon 
the  said  account  shall  be  remaining  in  his  hands." 

And  the  17  Geo.  II.  c.  38,  enacts  as  follows  on  this  subject: 

Sect.  I.    "  The  churchwardens  and  overseers  of  the  poor  shall  yearly  and  J&artob  officers 
every  year,  within  fourteen  days  after  other  overseers  shall  be  nominated  8baU  make  up 
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and  deliver  their 
accounts  to  their 

SOCCCMOrB. 

The  requisites  of 
such  accounts 


Books  may  be 
inspected,  partus; 
to.,  and  copies 
taken,  paying 
fid.  for  three  hun- 
dred words. 


Penalty  on  parish 
officers  not  ac- 
counting as  this 
act  directs. 
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and  appointed  to  succeed  them,  deliver  in  to  such  succeeding  overseers,  a 
just,  true,  and  perfect  account  in  writing,  fairly  entered  in  a  book  or  books 
to  be  kept  for  that  purpose,  and  signed  by  the  said  churchwardens  and 
overseers  hereby  directed  to  account  as  aforesaid  under  their  hands,  of  all 
sums  of  money  by  them  received,  or  rated  and  assessed  and  not  received, 
and  also  of  aU  goods,  chattels,  stock,  and  materials,  that  shall  be  in  their 
hands,  or  in  the  hands  of  any  of  the  poor,  in  order  to  be  wrought,  and  of  all 
monies  paid  by  such  churchwardens  and  overseers  so  accounting,  and  of 
all  things  concerning  their  said  office.  And  shall  also  pay  and  deliver  over 
all  sums  of  money,  goods,  chattels,  and  other  things,  as  shall  be  in  their 
hands,  unto  such  succeeding  overseers  of  the  poor ;  which  said  accounts 
shall  be  verified  by  oath,  or  by  the  affirmation  of  persona  called  Qmahen, 
before  one  or  more  of  his  Majesty's  justices  of  the  peace,  which  said 
oath  or  affirmation  such  justice  or  justices  is  and  are  hereby  authorised 
and  required  to  administer,  and  to  assign  and  attest  the  caption  of  the 
same,  at  the  foot  of  the  said  account,  without  fee  or  reward.  And  the 
said  book  or  books  shall  be  carefully  preserved  by  the  churchwardens 
and  overseers,  or  any  of  them,  in  some  public  or  other  place  in  ever? 
parish,  township,  or  place;  and  they  shall,  and  are  hereby  required, 
to  permit  any  person  there  assessed,  or  liable  to  be  assessed,  to  inspect  the 
same  at  all  seasonable  times,  paying  sixpence  for  such  inspection ;  and  shall, 
upon  demand,  forthwith  give  copies  of  the  same,  or  any  part  thereof,  to 
such  person,  paying  at  the  rate  or  sixpence  for  every  three  hundred  words, 
and  so  in  proportion  for  any  greater  or  less  number.M(e) 

Sect.  2.  "  In  case  such  churchwardens  and  overseers  of  the  poor,  or  say 
of  them,  shall  refuse  or  neglect  to  make  and  yield  up  such  account,  verified 
as  aforesaid,  within  the  time  herein-before  limited  or  appointed,  or  shaO 
refuse  or  neglect  to  pay  and  deliver  over  such  sum  or  sums  of  money,  goods, 
chattels,  and  other  things  in  their  hands,  as  by  this  act  is  directed ;  m  either 
of  the  said  cases,  it  shall  and  may  be  lawful  to  and  for  any  two  or  mors 
iustices  of  the  peace  to  commit  him  or  them  to  the  common  gaol,  nmtfl 
he  or  they  shall  have  given  such  account,  or  shall  have  paid  or  yielded  o 
such  monies,  goods,  chattels,  and  other  things  in  their  hands  as  aforesaid."  (e) 

17  Geo.  II.  c.  38,  s.  3.  "  If  any  overseer  shall  die,  or  remove  front  the 
place  for  which  he  was  appointed,  or  become  insolvent,  before  the  expira- 
tion of  his  office,  on  oath  thereof  made,  it  shall  be  lawful  for  two  justices  of 
the  peace  to  appoint  another  in  his  stead,  who  shall  continue  in  office  nntfl 
new  overseers  are  appointed ;  and  if  any  overseer  shall  remove  as  aforesaid,' 
he  shall,  before  such  removal,  deliver  over  to  such  churchwarden,  or  other 
overseer  of  the  same  place,  his  accounts,  verified  as  aforesaid,  with  all  rates, 
assessments,  books,  papers,  sums  of  money,  and  other  things  concerning  aw 
office,  under  the  like  penalties  as  are  inflicted  by  this  act  on  an  overseer 
refusing  to  do  the  same  after  the  expiration  of  his  office ;  and  if  any  ottr- 


(a)  See  Walrond's  case,  1  Bott,  300; 
Rex  v.  Corrocke,  I  Bott,  310,  post,  254. 

(ft)  This  provision  applies  to  the 
guardians  of  the  poor.  See  Rex  v.  Great 
Farringdon,  9  JB.  b)  C.  641,  ante,  139. 

(c)  Information  against  an  Overseer  for 
refusing  to  account,  Ace. 

County  of  )  The  information  and  com* 
5     plaint  of  A.  B.,  overseer 
Information  of  the  poor  of  the  parish  of  in  the 

"tain*  overseers   c^y  0f  made  on  oath  before  us, 

for  refusing  to        r*    t\     j  j  n    n  *    J    *  T* 

account.  ^"  -"'  alu*  E*  **,  esquires,  two  of  hit 

Majesty's  justices  of  the  peace  in  and 

for  the  said  county,  on  this  day  of 

in  the  year  of  our  Lord  one  thou* 

sand  eight  hundred  and  who  saith, 

that  G.  H.,  late  of  the  parish  of 


aforesaid,  yeoman,  wot,  on  the  twenty* 

Jifthday  of  March,  m  the  year  of  ear 

Lord  one  thousand  eight  hundred  emi 

duly  appointed  one  of  tat  ear* 

seers  of  the  poor  for  the  send  parish  ef 

and  that  on  the  day  of 

last  past,  he,  the  said  A.  B.,  and  «slLO, 
of  the  said  parish  of 
were  duly  appointed  to  succeed  tl 
O.  H.  and  one  other  person,  at 
of  the  poor  of  the  said  parish 
and  that  after  the  passing 
passed  in  the  seventeenth  year  of  the  rows 
of  hit  late  Majesty  King  George  the 
Second,  intituled  "  An  act  for  issst- 
dying  some  defects  in  the  act  taafeia 
the  forty  third  year  of  the  reign  ef 
Queen  Elizabeth,  intituled,  An  act  far 
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U  die,  is  aforesaid,  his  executors  or  administrators  shall,  within  fortj  First,  Of  pou- 
ter his  decease,  deliver  over  all  things  concerning  his  office  to  some  i*g  overseen* 
rarden,  or  other  overseer  of  the  same  place,  and  shall  pay  out  of  the  _  accounts  _ 
eft  by  such  overseer,  all  sums  of  money  remaining  due,  which  he  overseer  dTi__ 
I  by  virtue  of  his  said  office,  before  any  of  his  other  debts  are  paid  orrcmovinivSa 

sfied."  *  account*  to  be 

i  a  parish  extends  into  more  counties  than  one,  or  lies  partly  within  cburchroStti 
try  without  the  liberties  of  any  corporate  place,  the  officers  of  such  a  &c 
lall  make  one  account  before  the  head  officers  of  the  place  corporate, 
other  before  the  justices  of  the  county.    43  Eliz.  c.  2.  s.  9. 
e  the  passing  of  the  17  Geo.  II.  c.  38,  the  first  section  of  which  pre- 
be  manner  of  preparing  the  accounts,  a  very  general  and  unsatislac- 
tement  of  them  seems  to  have  been  tolerated.    Thus  where  two 
committed  an  overseer  till  he  should  make  a  true  account,  he  having 
i  an  account  in  pros*  of  his  receipts  and  payments,  and  refused  to 
his  books  or  a  particular  account  of  the  monies  received  on  rates 


* 


of  the  poor  ;"  and  after  the  said  Commitment  of  an  Overseer  for  refining 
md  to  be  an  overseer  of  the  poor        and  neglecting  to  account,  founded  on  , 

id  parish,  and  within  fourteen        the  foregoing  Information. 

r  he,  the  said  A.  B.  and  L.O.,  County  of  \  To    the   constable  of    the   *«W  commit. 
nominated  and  appointed  over-  >  J    \  uh  rf  Jin  tJl€   J"£f*T«£</ 

seeeed  the  said  G.  H.  and  the  ^  county,  oJlo  the  keeper  of  the  com-   XSmVuicmZe 

*  person  as  overseer  of  the  poor  ^n  ^i  at  in  the  county  of  *T* 

ud  perish,   that  u  to  say,  on         Whereas,  information  and  complaint 

day  of ^  A.D.  the  up0n  oath  have  been  made  before  us,  C.  IX 

l.andL.O.  requested  the  said  and  E-  F#>  ^^^  two  0/kit  Majesty's 

he  then  and  there  had  notice  of  jmtiMg  -  tke  in  a%d  foT  th§  mid 

m), according  to  the  statute  in  eouiUyt  ^  A#  B#>  m„  0jtn€  overmn  of 

made  and  provided,  to  deliver  tke  ^  of  thgparigh  J0f  in  the 

ndA.B.andL.O.,as  such  sue-  taid  ^^    r-here  iniert  ^  who|e  of 

mrmyn»  ?Ju*>t™>  and  *?T"  the  information,  and  then  proceed  thus:] 

nt  tit  writing,  fairly  entered  m  And  whereas  the  said  I.  K.  having  of 

beaks  kept  or  to  be  kept  for  that  ^^  ^y^  MJf  in  pursuanee  0f  ^ 

md  signed  by  the  said  J.   II.  summonSt  to  answer  to  the  said  informal 

hand,  of  all  sums  of  money  by  tion  and  complaint  ror,  M  the  case  may 

ted,  or  rated  and  assessed  and  fa],    and    the   same    having  been   dultf 

td,  and  vlso  of  all  gOi>ds,  chat-  proved  in  the  prestnct  and   hearing  if 

and  materials,  that  had  been  in  the  ,aid  j#  K^  m  weU  upon  the  ^^  0y 

of  the  said  J.  H.,  or  in  the  t he  said  A.  B.  as  otherwise,  he,  the  said 

any  of  the  poor,  m  order  to  be  A#  B#>  having  on  his  ^^  duly  t0  him 

and  of  all  monies  paid  by  the  administered  bu   us,    the  said   justices, 

I.,  as  such  overseer,  ami  oj   all  $tated  and  hW0'rn  in  the  presence  0f  the 

ncermnr  his  said  office  ;    and  mid  1%  K<  ^  follows, '•  (state  the  evi- 

iy  be.  [pursuing  the  duties  in  dence  for  prosecutor,  and  the  evidence 

ctjonj:  Yet  the  aid  J.  II.  then  of  defendant,  if  any,  and  the  adjudi- 

andjrom  thence  hitherto  wholly  cation   against   defendant)     These  are 

id  neglected  to  deliver  into  the  therefore  to  charge  and  command  you, 

.,  or  to  the  said  L.  O.  his  said  the  said  const  able,  forthwith  to  apprehend 

or  make  or  yield  up  to  his  said  the  Mid  G.  II.  and  him  safely  to  convey 

or  either  of   them,  such  ac-  to  the  common  gaol  of  the  said  county  of 

ified   as    ajoresaid   within   the  at              in  the  said  county ,  and 

ed  or    appointed  by    the  said  there  deliver  him  to  the  keeper  thereof, 

■  at  any    time  since  (a),    and  together  with  this  precept :  And  we  do 

le,  the  said  A.  1$.,  prays  that  a(s0  hereby  command  you,  the  said  keeper 

u  be  done  in  the  premises.  „f  the  said  common  gaol,  to  receive  the 

A.  B.  wid  G.  H.  into  your  custody  in  the  said 

e  us,  C.  D.  common  gaol,  and  him  there  safely  keep 

E.  F.  until  he  shall  have  given  such  account, 

as  aforesaid.      Given  under   our    hands 

he  information  or  commitment  and  seals  at              in  the  said  county  of 

:  paying  a  particular  sum,  or  the              day  of             in  the 

jryof  books,  &c.  the  particular  year  of  our   Lord  one   thousand   eight 

st  be  stated,  post,  262,3,4,5.  hundred  and 
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Ftrtt,  Of  jwii-  assessed,  or  of  the  particular  payments  making:  up  the  sum  charged  in  gross; 

ing  overseers*    the  Court  of  King's  Bench  discharged  him  from  custody,  saying  that  the 

account*.       justices  had  no  authority  to  commit  in  this  manner  by  the  43  Elii.  c.  2,  for 

that  an  account  was  confessed  to  hare  been  rendered.    Rex  v.  Corrocke, 

1  Show.  395 ;  1  Bott,  310  \  WalrotuTs  case,  to.  300. 

Delivering  a  Delivering:  in  a  summary  or  balance  sheet  of  the  monies  received  and 

laa^esheet  expended,  is  not  Buch  an  account  as  the  statute  (17  Geo.  II.  c.  38,  s.  1) 

insufficient  requires.    The  overseers  must  do  a  great  deal  more.    They  are  to  give  to 

the  succeeding  overseers  a  just,  true,  and  perfect  account  in  writing,  fairly 
entered  in  a  lxx)k  or  books,  to  be  kept  for  that  purpose,  of  all  sums  of  money 
by  them  received,  or  rated  and  assessed  and  not  received.  Now  a  mere  balance 
sheet  will  not  shew  what  sums  have  been  rated  and  assessed  and  not  received. 
The  overseers  clearly  ought  to  verify  and  deliver  over  the  sort  of  account 
required  by  the  very  terms  of  the  statute.  Any  usage  to  the  contrary  cannot 
dispense  with  the  provisions  of  the  act  of  parliament.  Per  Abbott,  C.J.  Rex 
v.  Justices  of  Worcestershire,  3  D.  $•  R.  299.  And  a  writ  of  mandamus  was 
issued  to  the  justices  to  hear  and  determine  a  complaint  against  the  ex-over- 
seers for  not  properly  accounting  pursuant  to  the  statute.  Id. 
The  so  Geo.  i  William  Lester**  case,   16  East,  374.     Campbell  moved  for  a  halm 

%£mS££:  eorJ!M  on  tae  tehalf  of  William  Lester,  late  overseer  of  the  poor  of  the 
wardens  and  "  parish  of  Paddington,  who  was  detained  in  custody,  under  a  warrant  of 
SttteT* to  "^  commitment,  signed  by  two  justices,  for  not  delivering  in  his  accounts  to 
counts  to*two  th°  succeeding  overseers,  within  fourteen  days  from  the  time  of  their 
Justices  tXtjAeciat  appointment.  The  warrant  of  commitment  recited  the  appointment  of  Lester 
thTfouiteen1  **  one  °*  tne  over8eers>  and  the  subsequent  appointment  of  two  pesos* 
days  appointed  to  succeed  him  in  the  office,  and  recited  also  the  17  Geo.  II.  c  38,  whereby 
c7*? ef 17  Xh'  %  cnurchwardens  and  overseers  are  directed,  within  fourteen  days  from  the 
ing  i'n  the  er'  appointment  of  their  successors,  to  deliver  in  to  their  successors  a  just,  tree, 
said  accounts  to    and  perfect  account,  &c.  to  be  verified  by  oath,  &c. ;  and  that  it  had  been 

!J^!S2e,linflL  duly  proved  before  them,  the  justices,  that  Lester  had  refused  to  make  sad 
overseers,  is  not       .  A*      A    ,.  t  *  /•  «j       •  .*•     ..■     ^       ,t 

a  tubatitutum  in     yield  up  to  his  successors  such  account  as  aforesaid,  within  the  time  them* 

lieu  of  that  pro.     before-mentioned,  and  limited  or  appointed  for  that  purpose;  and  then  went 

qSS\ %SlV7  on  t0  direct  t"*1  ******  should  be  taken  into  custody,  and  detained  until  he 
cumulative;  and    should  make  and  yield  up  such  account  verified  as  aforesaid.     It  was  con- 

ref^toSSiJcr  tended» tnat tae  60  Geo-  "I.  c.  49,  which  directs  the  accounts  to  be  sab- 
in  such  accounts  mitted  to  two  j  ustices,  at  a  special  sessions,  within  the  fourteen  days  appointed 
to  the  succeeding;  by  the  former  act,  was  substituted  in  place  of  the  obligation  to  deliver  then 
thelSSS!enthIn  over  to  ^e  succeeding  overseers.  By  the  60  Geo.  III.  thfc  overseers  who 
days,  he  may  be  refuse  or  neglect  to  submit  the  accounts  to  the  justices,  are  made  liable  to 
committed.  ^  committed;  if,  therefore,  they  have  fourteen  days  allowed  them  for 

submitting  their  accounts  to  the  justices,  how  can  they  be  required  within 
that  time  to  deliver  them  over  to  the  succeeding  overseen  r  The  (hut 
imposed  by  one  act  is  inconsistent  with  and  would  interfere  with  the  oner. 
— Lord  Ellen  borough,  C.  J.  The  provision  in  the  50  Geo.  III.  seems 
rather  to  apply  to  the  manner  of  examining  the  accounts  when  yielded, 
leaving  the  accounts,  still  as  before,  to  be  delivered  over  to  the  succeeding 
overseers ;  but  they  are  also  within  the  fourteen  days  to  be  submitted  to  the 
justices  for  examination.  An  ulterior  means  is  afforded  of  investiganaf 
them  before  the  justices ;  the  act  only  means  that  they  shall  be  exhibited 
to  the  justices ;  it  is,  therefore,  for  a  different  object  It  is  very  expedient, 
that  the  succeeding  overseers  should  have  the  accounts  delivered  in  to  then 
immediately  from  the  former  overseers,  which  is  the  object  of  the  17  Geo. 
II. ;  then  the  50  Geo.  III.  directs  that  the  account,  so  to  be  delivered,  shall 
be  submitted  to  the  justices  to  be  examined  and  approved  by  them ;  that, 
therefore,  is  manifestly  cumulative. — Le  Blanc,  J.  The  churchwarden 
and  overseers  are  to  deliver  in  to  the  succeeding  overseers  their  account! 
verified  on  oath  before  one  or  more  justices,  who  are  to  sign  and  attest  the 
same ;  that  is  provided  for  by  the  17  Geo.  II.  By  the  subsequent  act,  the 
accounts  are  to  be  submitted  to  two  or  more  justices  at  a  special  sesnoat; 
and  power  is  given  them  to  examine  and  approve  such  accounts,  and  they 
are  required  to  signify  theit  approbation  of  them  under  their  hands,  and  thea 
to  sign  and  attest  as  directed  by  the  former  act.    This  provision,  therefore, 


It  is  not; 
■ary,  in  order  to 
fWethe  wniou 
Joriadictiaii,  to 
bear  an  appeal 
agaiaat  over- 
seers'accoonta, 
that  they  should 
have  been  pre- 
Tioosly  allowed 
at  a  jpectef  ses- 
sions, pursuant 
to  50  Geo.  3,  c  40. 

Commitment  of  a 
parish  collector  of 
the  rates  to  gaol, 
tiiere  to  remain 
until  he  should 
hare  made  a  true 
account,  and 
until  such  money 
as  should  appear 
to  be  in  his 
hands,  should  be 
paid  by  him  or 
his  sureties} 
was  held  well, 
although  it  con- 
cluded by  direct- 
ing the  gaoler  to 
keep  him  until 
he  should  be  dis- 
charged by  due 
course  of  law. 
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is  perfectly  consistent  with  the  provision  in  the  former  act    Per  Curiam —   First,  Of  pan- 
Rule  refused.  «*S  overseers' 

Rex  y.  The  Justices  of  Colehester,  5  B.  &  A.  535  ;  1  D.  $•  R.  146;  and  accounts. 
1  D.  $-  R.  Mag.  Ca.  51.  A  rale  nisi  for  a  mandamus  to  the  justices  of 
Colchester,  to  enter  continuances,  and  hear  an  appeal  against  the  overseers' 
accounts  of  the  parish  of  St.  Botolph,  in  the  borough  of  Colchester,  had  been 
allowed.  The  accounts  in  question  had,  on  the  14th  May  last,  been  duly 
granted  by  two  justices,  pursuant  to  17  Geo.  II.  o.  38,  at  a  petty  sessions ; 
but  they  had  not  been  examined  and  allowed  at  a  special  sessions,  pursuant 
to  50  Geo.  III.  c.  49.  The  sessions  dismissed  the  appeal,  on  the  ground 
that  they  had  no  jurisdiction.  Knox  and  Walfora  shewed  cause.  Per 
Cutiam  We  are  quite  satisfied  that  the  sessions  had  jurisdiction,  and  that 
their  ought  to  have  heard  the  appeal.    This  rule  must  be  absolute. 

Gojjrs  ease,  3  M.  9f  S.  203.  Goff  was  committed  to  the  county  gaol  by 
warrant  of  two  justices,  upon  complaint  made  against  him,  for  that  behaving 
been  duly  appointed  collector  of  the  rates  for  the  parish  of  Richmond,  pur- 
suant to  25  Geo.  III.  c.  41,  refused  to  account,  and  pay  over  the  monies 
collected  by  him  by  virtue  of  the  act,  to  W.  S.  the  person  duly  authorised  to 
receive  them ;  and  the  justices  adjudged  that  he  should  be  committed  to 
the  gad,  there  to  remain  without  bail  or  roainprize  until  he  should  have 
made  a  true  and  fair  account,  and  until  such  money,  as  upon  the  said 
account  should  appear  to  be  remaining  in  his  hands,  should  be  paid  by  him 
or  his  sureties  to  Jr.  S.,  and  they  required  the  keeper  of  the  gaol  to  receive 
and  safely  keep  him  until  he  should  be  discharged  by  due  course  of  law. 
Curwood,  on  a  former  day,  obtained  a  habeas,  contending  that  the  warrant 
was  void  for  directing  the  detention  till  he  should  be  discharged  by  due 
course  of  law ;  and  now  Marryatt,  having  been  heard  contra,  Lord  Ellenbo- 
rough,  C.  J.,  said,  If  there  was  any  uncertainty  on  the  face  of  the  commit- 
ment, I  snonld  have  agreed  with  the  argument;  but  coupling  the  premises 
with  the  conclusion,  is  it  not  in  effect  the  same  as  if  the  warrant  had  directed 
the  gaoler  to  detain  the  party  until  he  had  accounted?  We  must  read  the 
warrant  as  if  the  magistrates  had  in  the  conclusion  recited  over  again  the 
adjudication. — Le  Blanc,  J.  Some  precise  authority  ought  to  be  shown,  to 
justify  the  Court  in  adopting  the  objection  made  to  this  warrant.  When 
the  party  has  accounted  and  paid  over  the  money,  he  will  be  entitled  to  be 
discharged  by  due  course  of  law."  Per  Curiam — The  prisoner  remanded. 
(This  case  qualifies  that  in  Cartheiv,  152,  post,  262. 

Justices  cannot  commit  a  man  for  not  accounting  before  them,  if  be  have 
accounted  before  any  other  magistrates  similarly  authorised.  The  accounts 
cannot  be  withdrawn  from  the  two  justices  to  whom  they  were  first  sub- 
mitted, for  the  purpose  of  referring  them  to  others,  and  if  this  be  done,  the 
allowance  or  disallowance  of  such  others  is  void ;  but  although  the  sessions 
cannot  delegate  their  authority,  they  may  remit  such  accounts  to  such  two 
justices  before  whom  they  were  first  laid,  as  that  is  merely  desiring  them  to 
execute  their  original  authority.     Rex  v.  Toumscnd,  J&ott,  405. 

Which   account  shall  be  verified  by  nath.']      Rex  v.   The  Justices  of  Justice  rcfoKuip 
Middlesex,  1  Wils.  125;  1  Bott,  300.     Sir  J.  Strange  moved  for  a  man-   £cc7to^Uac- cr 
damus  to   be  directed  to  the  justices  to  swear   William  Carr,  late  over-   count, maybe 
seer  of  the  poor  of  the  parishes  of  St.  Andreto  and  St.  George  the  Martyr,   compelled  by 
to  the  truth  of  his  account,  upon  an  affidavit  made  by  Carr,  that  he  had   mandarnu*m 
delivered  in  an  account  to  the  justices,  and  was  ready  to  swear  to  the  truth 
thereof,  but  that  they  had  refused  to  swear  him.     On  behalf  of  the  justices, 
it  was  objected,  that  the  accounts  consisted  of  gross  sums,  and  that  the  jus- 
tices asked  him  some  questions  touching  the  particulars,  which  he  refused  to 
answer,  and  therefore  they  refused  to  swear  him  to  his  account.    By  the 
Court :  a  mandamus  is  a  matter  of  course,  and  wc  cannot  refuse  to  grant  it. 
?f  the  justices  have  any  legal  objection,  they  may  return  it  upon  the  man- 
damas.     And  if  any  person  think  himself  aggrieved  by  the  account,  he  may 
have  his  remedy  by  appeal. 


Churchwardens.]  Rex  v.  Ptake,  1  Keb.  574 ;  1  Bott,  298.     The  church- 
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Fir$t,  Of  JNW* 

ing  overseer? 

accounts. 

Churchwarden 
may  be  punished 


bat  in  the  com- 
mitment he  matt 
be  caned  over- 
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warden  was  committed  for  refusing  to  account  for  all  monies  received  and 
disbursed  by  him,  and  of  all  such  things  as  concerned  his  office.  But  upon 
an  habeas  corpus  he  was  discharged ;  for.  if  he  be  committed  as  overseer,  it 
must  be  so  expressed  in  the  mittimus,  although  to  be  overseer  be  annexed 
to  the  office  of  churchwarden,  for  the  justices  have  no  power  over  hiia  as 
churchwarden. 


Secondly,  Dis- 
allowance and 
reductions  in 
accounts. 


Accounts  of 
churchwardens 
and  overseers  of 
the  poor  to  be 
submitted  by 
them  to  two  or 
more  justices  at 
a  special 
stans. 


Penalty  for  neg- 
lect, &c 


(Secondly)— *Bi&tflo\Bantt  an*  XUtourtfoiuf  w  flttemtt*. 

The  overseers  are  entitled  to  take  credit  for  all  sums  properly  expended 
in  the  discharge  of  their  duty,  but  not  for  disbursements  to  which  toe  poor 
rates  and  other  monies  which  come  into  their  hands  are  by  law  inapplicable. 
See  "  Purposes  of  the  Poor  Rate,"  ante. 

By  0  Geo.  I.  c.  7,  s.  2,  no  parish  officer  shall  (except  upon  sudden  and 
emergent  occasions)  bring  to  the  account  of  the  parish  any  monies  he  shall 
give  to  any  poor  person  of  the  same  parish,  who  is  not  registered  in  the 
parish  books,  as  a  person  entitled  to  receive  collection,  upon  pain  of  forfeit- 
ing 5/.  And  although  the  act  does  not  go  on  to  say  that  such  items  of  ex- 
penditure shall  be  disallowed,  the  justices  may  very  properly  strike  them 
out  of  the  accounts. 

By  50  Geo.  III.  c.  40,  s.  I,  after  reciting  43  Eliz.  c.  2,  s.  2,  and  17 
Geo.  II.  c.  38,  s.  1,  and  that  two  or  more  justices  should  be  empowered  to 
examine  and  correct,  and  to  allow  and  approve  every  such  account  before 
the  same  shall  be  signed  and  attested,  it  is  enacted,  "  That  in  all  cases 
where  any  such  account  is  required  to  be  made  and  yielded,  and  to  be 
signed  and  attested  as  aforesaid  by  virtue  of  the  said  last  recited  act,  every 
such  account  shall  be  submitted  by  the  churchwardens  and  overseers  to  twe 
or  more  justices  of  the  peace  of  the  county,  dwelling  in  or  near  the  parish 
or  place  to  which  such  account  shall  relate,  at  a  special  sessions  lor  that 
purpose  to  be  holden  within  the  fourteen  days  appointed  by  the  said  last 
recited  act  for  delivering  in  such  account ;  and  sucn  justices  shall  and  they 
are  hereby  authorised  and  empowered,  if  they  shall  so  think  fit,  to  examine 
into  the  matter  of  every  such  account,  and  to  administer  an  oath  or  affirmation 
to  such  churchwardens  and  overseers  of  the  truth  of  such  account,  and  to  dis- 
allow and  strike  out  of  every  such  account  all  such  charges  and  payments  as 
they  shall  deem  to  be  unfounded,  and  to  reduce  such  as  they  shall  deem  to  be 
exorbitant,  specifying  upon  or  at  the  foot  of  such  account  every  such  charge 
or  payment  and  its  amount,  so  far  as  such  justices  shall  disallow  or  reduce 
the  same,  and  the  cause  for  which  the  same  is  disallowed  or  reduced; 
and  it  shall  be  lawful  for  such  two  or  more  justices,  and  they  are  hereby 
required  to  signify  their  allowance  and  approbation  of  any  such  account 
under  their  hands,  and  to  sign  and  attest  the  caption  of  the  same  at  die  foot 
of  such  account,  in  manner  directed  by  the  said  last  recited  act:  and  in 
case  such  churchwardens  and  overseers  or  any  of  them,  shall  refuse  or 
neglect  to  make  and  yield  up  or  to  submit  such  account,  or  to  verify  the 
same  by  oath  as  aforesaid,  or  to  deliver  over  to  their  successors  within  leu 
days  from  the  signing  and  attesting  such  accounts,  any  goods,  chattels,  or 
other  things,  which  on  the  examination  and  allowance  of  such  account  ia 
manner  aforesaid  shall  appear  to  be  remaining  in  the  hands  of  such  church- 
wardens or  overseers,  it  shall  and  may  be  lawful  for  any  two  or  more  iusuoat 
of  the  peace  to  commit  him,  her  or  them,  to  the  common  goal,  until  he,  she, 
or  they  shall  have  made  and  yielded  such  account,  and  verified  the  sunt 
as  aforesaid,  or  shall  have  delivered  over  such  goods,  chattels,  and  other 
things  which  shall  appear  to  be  so  remaining  in  his,  her,  or  their  hands  as 
aforesaid ;  and  in  case  such  churchwardens  or  overseers  or  any  of  thraii 
shall  refuse  or  neglect  to  pay  to  their  successors,  within  fourteen  days  flam 
the  signing  and  attesting  such  account,  any  sum  or  sums  of  money  or 
arrearages  which  on  the  examination  and  allowance  of  such  account  hi 
manner  aforesaid,  shall  appear  or  be  found  to  be  due  and  owing  from  such 
churchwardens  or  overseers,  or  any  of  them,  or  remaining  in  their  hands,  it 
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ill  and  maybe  lawful  for  Oie  subsequent  churchwardens  and  overseen,  by    Snvnd/y,  Dii- 
rrant  from  nay  two  or  mure  juf.iii.Ts  i>f  [lie  peace,  to  levy  !ill  such  sum  or    altnmiM  unJ 
as  of  money  by  distress  and  sale  of  tin-  offenders'  goods,'  rendering  to  the      nducttom  I* 
ties  the  overplus;  and  in  default  of  such  distress,  it  shall  be  lawful  for        occminii. 
f  such  two  jUKliees  of  the  j>eace,  to  commit  the  offender  or  offenders 
the  common  g<iul  of  the  county,  there  (o  remain  without  bail  or  wain- 
ze,  until  payment   of  such   sum  or  sums  of  money  or  arrefirages  as 

rhe  above  provision,  by  s.  6  of  the  same  statute,  is  restrained  from  aJTet-l- 
■  parish  officers  exempted  under  local  act.  I'mm  rciulcrmg  such 

-■"-T.IH.  '"- 


8y  the  stat.  23  Geo.  fit.  f»r  regulating  ilie  affair*  uf  the  poor  of  Binning- 
■-    ~ ardiuns  and  overseers  thereby  appointed  are  directe  ' 
ta  at  quarterly  meetings  of  tteir  own  body;  and  a 


,  the  guardians  and  overseers  thereby  appointed  are  directed  to  aiijiu 

' terly  meetings  of  their  own  body;  and  an  appeal  in 

n  respect  ol  all  matters  done  by  virtue  thereof:  hut  die 
tute  is  silent  as  to  any  sul'iiiissiuii  of  the  overseers'  ui.l  guardians'  accounts 
magistrates,  as  required  by  the  statute  5d  Geo.  III.  c.  iit;  held,  however, 
I  a  mandamus  would  lie  from  the  Court  of  A*.  B.  to  the  guardians  and 
iseers  to  pass  their  acci.unts  in  the  maimer  required  by  that  statute. 
*  v.  Woru-idMirr  {Justices),  2  D.  J-  R.  290. 

Drerseers  may  justly  charge  to  the  parish  whatever  they  have  bnnjk  Jide   \ 
■ended  in  providing  work  fir  the  children  nf  indigent  parents,  and  for  ° 

ions  having  no  means  of  livelib I,  in  rclici  ing  those  paupers  who  have   ™"**" 

ims  upon  the  parish,  and  in  the  disposal  of  the  sloct  niiscil  lor  these  pilr- 
es:  indeed,  it  has  been  said  that  ihcy  may  credit  themselves  viiLhany 
uer  expended  I'm  the  good  and  ini  the  business  of  the  parish.  (Per  Athurit, 
Rex  v.  MUhlejietd,  Uald.  SOB).  But  it  appears  by  the  same  case,  that  an 
meer  proceeding  through  all  the  slaves  of  an  expensive  law-suit,  without 
I  concurrence  of  a  vestry,  is  pstraauj  liable.  Of  course  they  ore  entitletl 
;harge  whatever  they  have  paid  under  the  direction  ofa  statute,  or  under 
;  older  upon  them,  or  other  legal  process,  as  under  51  (Jeo.  111.  e.  70, 
Geo.  III.  e.  160,  flee,  or  for  costs  of  maintenance,  removal,  or  appeal. 
iifc  Rex  v.  Inh.  of  Etter,  ante,  p.  «,  45).  Bui  it  is  not  decided  that  the 
icnees  ofa  law -suit,  incurred  by  the  nfliccrs  without  consulting  the  vestry, 

chargeable  in  the  account,  unless,  perhaps,  where  the  emergency  of  the 
■:i>ai.n  allows  no  time  for  tb.it  precaution.  In  order  to  obtain  the  allow- 
x  of  law  expences,  the  overseers  must  not  have  misc. -ml m  led  themselves 
g  them.  In  some  instances  the  statutes  which  direct  the  ex- 
iditore  of  money,  authorise  the  overseers  in  express  terms  to  charge  it 
their  accounts :  such  ore  the  enactments  of  3  Ac  3  Anne  c  6,  s.  2 ; 
Geo- II.  c.  S,  s.  1 ;  18  Geo.  III.  c.  10,  =.  4;  and  22 Geo.  III.  c.  83,  s.  8. 
It  U  pieauBKd  to  be  undeniable,  that  the  money  advanced  as  an  induce- 
mt  to  paopeis,  between  whom  an  illicit  intercourse  has  taken  place,  to 
ictj,  is  a  nustppli cation  of  the  parish  funds ;  and  that  if  objected  to  on 
esjng;  the  orsocers'  accounts,  such  items  must  be  disallowed.  The  ques- 
n  bat  nereryet,  it  is  believed,  been  before  the  superior  courts;  but  it  can 
rdlj  b»  said  that  expences  so  incurred  are  for  the  relief  of  the  poor,  or 
i  be  rhsnrr?  among  any  of  the  objects  to  which  those  funds  are  by  law 
likable. 

fhe  expences  of  a  constable,  in  prosecuting  an  assault  committed  on  him 
the  execution  of  his  duly ,  cannot  be  paid  by  the  overseer  out  of  the  poor- 
e,  and  are  not  within  the  18  Geo.  111.  c.  19,8.4.    iter  v.  Bird,  2  B.  £e 

532.     (See  also,  Rex  v.  Semite,  5  B,  d-  A.  180.) 

At**-.  Glydt,  2   M.  &  S.  323,  n.;  Bolt,  332.     Upon  a  rule  to  shew   Overseen « 

ise  wby  an  older  of  sessions,  confirming  the  accounts  of  John  Hilda-  and   ^.'"{[^j1  f£ 

lers,  late  churchwardens  and  overseers  of  the  poor  of  the  parish  of  Sate-  moner  paid 

rtt,  in  die  county  of  Sussex,  should  not  be  quashed,  the  order  in  question  S^**7^^ 

peaied  to  be  as  follows :  Upon  the  appeal  or  J.  G.  against  the  accounts  of       "' 

H.  and  others,  late  overseers,  whereby  lie,  the  said  J.  C,  objected  to  the  sum 

13/.  10*.  in  the1  said  accounts  paid  to  IT.  as  a  salary,  it  is  ordered  that  the 

A  aeeountt  be  confirmed. — After  hearing  counsel  in  support  of  the  order, 

aA  Biknbrrrough,  C.  J.,  said,  This  role  maybe  enlarged,  subject  to  a  case 

be  stated  as  to  what  the  grounds  for  the  allowance  were,  that  we  ma; 


reductions  in 
ar  count  i. 
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Secondly,  Di$-  ascertain  that  the  salary  was  not  meant  as  a  pension  to  the  overseer,  which 
allowance  and  the  law  will  not  allow.  We  have  no  doubt  on  the  face  of  the  order  that  he 
has  no  title  to  a  salary  for  any  meritorious  services,  or  for  any  services  at  all; 
but  we  would  wish  to  relieve  the  parties  if  it  has  been  paid  in  reality  for 
the  maintenance  and  keeping  of  the  poor.  Perhaps  the  best  way  will  be  to 
quash  the  order,  and  remit  the  case  to  the  sessions  to  re-hear  the  appeal. 
The  other  judges  concurred.    Order  of  sessions  quashed. 

The  overseers  are  to  be  allowed  only  for  their  Mire  expences,  per  Aston,  J., 
in  Rex  v.  Lord  Ashburnham,  2  Not.  P.  L.  443,  462,  n. 

By  stat.  59  Geo.  III.  c.  12,  s.  7,  the  overseers  may  be  allowed  the  charge 
of  a  salary  for  an  assistant.  But  such  a  charge  was  not  allowed  before  the 
passing  of  that  act,  and  this  although  under  the  sanction  of  a  vestry.  Rex 
v.  Welch,  1  Bott,  312. 


Salary  of  assist 
ant  overseer. 


Allowance  of  the  Account 

Form  of  justices*    County  of  \  Perused  and  allowed,  (having  being  first  signed  and  verified  on  oath  ky 
uUo^™*£™*r'  S      A.  B.  and  C.  D.,  churchwardens,  and  E.  F.  and  G.  H.f  overseers  of 

seers  accounts.       ^  poor)  by  me,  one  [or,  us,  two]  of  his  Majesty's  justices  of  the  peace  in  and  for 


the  said  county,  the 


day  of 


one  thousand  eight  hundred  and 


J.  P. 


Thirdly,  Cf  re- 
imbursing  over- 
seers* 

What  disburse* 
roents  they  may 
reimburse. 


How  far  may  re. 
imburse  prede- 
cessors. 


( Thirdly)— fttitribuxtingi  @bfr*eer*. 

[See  Purposes  of  Poor  Rate,  otc.  ante,  44.] 

It  frequently  happens  that  the  overseers  advance  money  for  the  benefit  and 
on  account  of  the  parish,  and  in  such  cases  the?  may  now  reimburse  them- 
selves out  of  any  subsequent  rate  made  by  them  during  their  year;  bit 
although  such  advances  nave  been  for  allowable  law  charges,  or  any  other 
legitimate  expence  not  forming  an  item  of  immediate  relief  to  the  poor, 
the  rate,  except  in  cases  authorised  by  statute,  as  in  the  instance  of  work- 
houses under  59  Geo.  III.  c.  12,  s.  8,  9, 10, 14,  15, 16,  must  not  be  osten- 
sibly for  the  repayment  of  the  sums  laid  out,  but  must  be  specified  to  be 
for  the  relief  of  the  poor ;  the  43  Eliz.  not  permitting  any  rate  to  be  ex- 
pressly made  for  any  other  purpose.  Rex  v.  Wavell  and  others,  1  Dong.  116; 
1  Bott,  1 12 ;  Tawnetfs  case,  1  Bott,  81 ,  n. ;  Rex  v.  The  Mayor  of  CHoneester, 
1  Bolt,  1 14,  5  T.  R.  346 ;  see  also  Rex  v.  Micklefield,  Cald.  507;  1  Bett, 
1 13.  If  there  be  a  balance  due  to  the  overseers,  their  successors  cannot  pay 
them,  except  in  cases  provided  for  by  the  17  Geo.  II.  c.  38,  and  41  Geo.  III. 
c.  23,  s.  9,  infra,2  Nol.  457.  Rex  v.  Tawnev,  2  Salk.  531 ;  2  Lord  Raym. 
101 1.    Rex  v.  Overseers  of  St.  Peter's,  Chichester,  Fol.  33,  1  Bott,  81. 

Before  the  passing  of  these  statutes,  where  it  appeared  that  an  overseer 
had  omitted  to  take  credit  in  his  account  for  a  sum  of  money  justly  expended 
by  him,  it  was  held  that  the  sessions  had  no  authority,  upon  appeal,  to  order 
his  successors  to  pay  the  money  to  his  executor,  although  the  vestry  con- 
sented. Rex  v.  Ware,  1  Bott,  314,  pi.  328;  Fol.  10,  10  Mod.  104,  for 
otherwise  a  man  who  came  into  the  parish  after  the  overseers'  year,  wonH 
he  charged  to  the  expence  of  that  preceding  year,  while  he  had  been  con- 
tributing to  the  maintenance  of  other  poor  in  another  parish.  Id.  Mb*  v. 
Goodcheap,  6.  T.  R.  159;  1  Bott,  319. 

But  where  one  overseer  is  money  out  of  pocket,  and  one  of  his 
has  received  a  sufficiency  to  reimburse  him,  an  order  may  be  made  on 
officer.    Semble  Rex  v.  Limehouse,  Fol.  22,  1  Geo.  I.,  and  see  2  iVW.457. 

And  now  by  17  Geo.  II.  c.  38,  s.  11,  the  succeeding  overseers,  by  levying 
and  getting  in  the  arrears  of  any  rate  which  their  predecessors  mads, 
but  from  refusal  or  neglect  of  the  party  rated  were  unable  to  get  in, 
might,  and  still  may,  reimburse  the  advances  of  those  predecessors  to  the 
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lent  of  the  arrears  so  got  in.  And  by  41  Geo.  III.  (6.  B.V  c  S3,  s.  9,  it  Thirdly,  Of  re- 
mote lawful  to  reimburse  all  sums  which  the  preceding  ontaem  nisy  have  isiaeriiag  «s«r- 
tvanced  during  a  time  when  no  rate  has  been  inade,  or  where  an  appeal         »*"• 

us  been  dependW  bj  whieh  the  whole  rate  niight  be  affiscted.  

So  that,  unlets  the  non-payment  of  the  rate  hare  arisen  from  the  remks- 
eu  of  the  officers  themselves,  (which  being  no  neglect  or  refusal  of  the 
aty  rated,  comes  not  within  statute  17  Geo.  II.  c  38,  s.  11,)  or  unless  the 
Seers  having  made  and  collected  the  rate,  hare  been  iniprudent  enough  to 
sess  it  too  low,  in  which  event  the  relief  riven  by  stat  41  Geo.  III.  (G.  B.) 
23,  s.  9,  would  not  be  applicable,  the  advances  bon&Mde  made  by  parish 
Beers  seem  now  to  be  secured  to  them,  notwithstanding  any  accident  by 
tich  they  may  have  been  unable  to  repay,  themselves  during  their  year 
office. 


(F€mrtkty)--9t\itexint  at*  BaUraa,  Bo**,  C^atttto,  Ire. 

By  the  43  Eli*,  c.  2,s.2,  the  two  or  more  justices  who  took  the  account  of  Fsmikl9,  DsU~ 

e  overseers,  upon  a  balance  found  against  them,  might  order  all  or  any  of:  Bering  *T^*"" 

em  to  pay  such  balance,  and  might  issue  warrants  of  distress  to  enforce     !f*Z2t*§£'' 

e  payment;  see  Rtx  v.  Tomtom,  2  Soli.  484.    Rem  v.  BartlcU,  1  £**,     •*■"*»*  **• 

*%  2  Not.  451.    Rtx  v.  Whitear,  1  Bott,  396. 

Tne  17  Geo.  N.c.  38,  s.  2,  empowered  sjiy  two  or  nvm  justices  to  oomasU 

e  overseers  to  gaol  untfl  they  had  given  an  account  and  yielded  up  the 

mica,  goods,  or  other  things  in  their  hands. 

And  now  by  the  60  Geo.  III.  c.  49,  s.  1,  it  is  enacted  aHmt  if  thediumh- 

irdene  and  overseers,  or  any  of  them,  refuse  or  neglect  to  deliver  over  to 

eh*  successors,  within  ten  days  from  the  signing  or  attesting  such  aocounlai 

y  goods,  chattels,  or  other  things,  which  on  the  examination  and  allowance 

such  accounts  shall  be  remaining  in  the  hands  of  such  churchwardens 
si  overseers,  the  subsequent  officers  may,  by  warrant  from  any  two  or 
am  Justices,  levy  the  same  by  distress  and  sale  of  the  offender's  goods, 
turning  the  overplus ;  and  in  default  of  such  distress,  the  justices  may 
uunit  the  offender  or  offenders  to  the  county  gaol,  to  remain  without  bail 

mainprize,  until  payment."    See  construction,  Letter's  case,  ante,  254. 

By  17  Geo.  II.  c.  38,  s.  6,  the  new  officers  having  received  the  book  or  {JSSJ^J^L?1* 

ttfa  containing  the  account,  they  or  one  of  them  must  keep  such  book  inhabitant*,  and 

books  in  some  public  place ;  and  shall  permit  any  person  there  assessed  taking  copies 

liable  to  be  assessed,  to  inspect  the  same  at  all  reasonable  times  for  the  th«reof- 
e  of  6d.;  and  on  demand  shall  give  copies  thereof,  or  of  any  part  thereof, 

such  person,  at  the  rate  of  6d.  for  every  300  words,  and  in  proportion  for 
ly  greater  or  less  numbeT.    Where  there  is  a  vestry,  within  a  parish  or 

a  township,  mat  assembly  may  direct  in  what  custody  the  account  shall 
?  kept 

Suck  money  at  shall  be  in  their  hands,  shall  pay  and  deliver  after  to  their  ^Sa^J!^^ 
ax****.']  Hex  v.  The  Justices  of  Somersetshire,  2  Stra.  992;  1  Bott,  344 ;  henon. 
nte9  p.  252.)  Mandamus  to  the  justices  to  grant  a  warrant  for  levying 
U.  17s.  1  Id.,  being  the  balance  of  the  last  overseers'  account  in  their  hands. 
Iiey  return,  that  true  it  is  there  was  such  a  balance,  but  that  the  vestry  had 
dered  diem  to  retain  it,  and  employ  an  attorney  to  sue  for  some  charity- 
oney,  and  get  it  laid  out  for  the  benefit  of  the  poor;  that  one  Young  was 
i  employed,  and  the  balance  exhausted  in  fees,  and  that  the  overseers  had 
igaged  to  pay  Young :  and  for  that  cause  they  had  refused  to  grant  the 
arrant  But  by  the  Court : — There  must  go  a  peremptory  mandamus ;  for 
le  43  Eliz.  c.  2,  s.  2,  says,  the  balance  shall  be  paid  over  to  the  new  over- 
en,  under  a  penalty :  and  it  is  not  in  the  power  of  the  vestry  to  dispense 
ith  the  statute. 

A  parish  contained  two  divisions,  each  of  which  had  separate  overseers 
nd  separate  rates,  and  their  poor  were  also  paid  separately ;  the  overseers 
f  bom  divisions  met  at  the  end  of  every  year,  and,  in  making  up  their 
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Fourthly,  Deli- 
vering  up  books. 


An  overseer  is 
discharged  by  his 
bankruptcy  and 
certificate  from  a 
debt  due  in  re- 
spect of  a  sum  of 
money  in  his 
hands,  as  over 
seer  at  the  time 
of  his  bankrupt- 
cy, although  this 
happen  before  the 
expiration  of  his 
year  of  office, 
before  which  time 
he  cannot  be 
compelled  to 
account. 


Two  justices  out 
of  sessions  may 
enforce  payment 
of  the  balance  of 
overseers'  ac- 
count after  ap- 
peal, though  the 
sessions  do  not 
make  any  order 
for  payment. 


3ffcor— (IV.  Overseen9  Accounts.) 

accounts,  if  the  overseers  of  the  one  had  money  in  hand,  they  paid  over  the 
balance  to  the  overseers  of  the  other :  held,  that  this  was  in  effect  one  joint 
and  entire  parochial  account,  and  that  all  the  overseers  were  to  he  considered 
as  joint  overseers  of  the  parish  at  large.   Malkin  v.  Vickerttaff,  3  B.  $•  A.  89. 

Ilex.  v.  Tucker,  5  M.  &  S.  508.  Tucker,  one  of  the  late  overseers  of  the 
poor  of  the  parish  of  Harberton,  in  the  county  of  Devon,  was  committed  by 
two  justices  to  the  county  gaol,  until  he  should  give  in  and  verify  his  ac- 
counts as  such  overseer,  and  pay  and  yield  up  the  monies  due  to  the  said 
parish.  The  case  was  this :  Tucker  and  another  were  appointed  overseers 
from  Lady-day,  1815,  to  Lady-day,l816,  and  took  on  them  the  said  office ; 
and  Tucker  received,  on  account  cf  the  parish,  between  Lady-day,  1815,  and 
the  end  of  January  1816,  952/.  As.  6d.,  out  of  which  he  disbursed  770/.  15c. 
3d.,  leaving  a  balance  in  his  hands  of  181/.  8*.  10<J.  On  the  6th  of  February, 
1816,  a  commission  of  bankruptcy  issued  against  him,  and  he  was  de- 
clared bankrupt,  and  accounted  under  the  commission  for  the  balance ;  but 
having  before  the  commission  absconded  from  his  house,  the  account  books 
in  his  hands,  as  overseer,  were  taken  away  from  his  house  by  the  church- 
wardens and  overseer.  At  Lady-day,  1816,  new  overseers  having  been  ap- 
pointed, Tucker  was  summoned  to  attend,  and  did  attend  a  vestry  meeting, 
and  there  made  up  his  accounts  by  checking  them  with  the  account  books 
in  the  hands  of  the  overseers ;  from  which  it  appeared,  that  the  above  ba- 
lance was  due  from  him  to  the  parish  before  he  became  bankrupt,  and  he 
offered  to  verify  the  account  on  oath.  Afterwards  he  obtained  his  certificate; 
notwithstanding  which,  the  justices  issued  their  warrant  upon  the  complaint 
of  one  of  the  overseers  that  Tucker  had  not  made  and  given  in  his  account, 
and  yielded  up  the  monies  and  things  claimed  by  the  parish  to  them,  the 
succeeding  overseers;  under  which  warrant  he  was  carried  before  the  justices 
and  committed  as  above,  though  he  represented  to  them  what  had  passed, 
and  that  he  had  always  been,  and  was  then  ready,  to  verify  his  account  on 
oath ;  and  that,  having  obtained  his  certificate,  he  was  not  personally  liable. 
And  upon  a  rule  nisi  for  a  habeas  corpus  to  discharge  Tucker  out  of  custody 
as  to  this  commitment,  the  doubt  was,  if  his  bankruptcy  and  certificate  dis- 
charged the  debt — Nolan,  who  shewed  cause,  relied  on  Rex.  v.  Eygingto*, 
1  T.  R.  369,  which,  however,  he  admitted  had  not  been  approved  of  in  ex 
parte  Exleigh,  6  Ves.  811.  But  he  argued,  that  an  overseer  is  not  like  a 
mere  trustee ;  he  is  indictable  if  he  does  not  account  and  pay  over  the  ba- 
lance, (Rex  v.  King,  2  Sir.  1268 ;  Rex  v.  Commins,  5  Mod.  179,)  thoogt 
he  cannot  be  called  on  to  bring  in  his  account  until  the  year  expires.  Ra 
v.  (xibson,  Fol.  20.  Now,  at  the  time  of  the  defendant's  bankruptcy,  there 
was  not  any  debt  due  from  him  as  overseer  for  which  he  could  be  sued,  nor 
any  one  to  whom  he  could  pay  it  until  his  successors  were  appointed;  con- 
sequently, this  is  not  a  debt  proveable  under  the  commission  within  the 
statutes  of  bankrupt. — But  per  Curiam.  The  money  in  his  hands  at  the 
time  of  the  bankruptcy  was  debitum  in  proesenti,  although  he  might  only  be 
accountable  for  it  in  futuro. — Gifford,  who  was  in  support  of  the  rale,  to 
not  called  upon  by  the  Court,  only  he  said,  that  it  had  been  held,  with  res- 
pect to  the  land  tax  collectors,  that  any  of  the  parishioners  might  prove. 
Rule  absolute,  upon  the  defendant's  verifying  his  account,  and  undertaking 
not  to  bring  any  action. 

Rex  v.  Sir  J.  Carter  and  others,  4  T.  R.  246 ;  1  Bott,  348.  («)  On  an 
appeal  against  the  allowance  of  the  accounts  of  Mr.  Read,  an  overseer  of 
Fareham,  Southampton,  the  sessions  disallowed  several  items  in  the  account, 
amounting  in  the  whole  to  42/.  7s.  Id. ;  but  the  order  of  sessions  did  not 
proceed  to  direct  Mr.  Read  to  pay  that  sum  over  to  the  succeeding  overseen. 
On  Mr.  Read's  subsequent  refusal  to  pay  over  this  sum,  an  application 
was  made  to  two  of  the  defendants,  as  magistrates,  desiring  them  to 
enforce  payment  under  43  Eliz.  c.  2,  s.  2,  4,  and  17  Geo.  II.  c  38,  s.  3; 
but  those  gentlemen  conceiving  they  had  no  authority  to  act,  declined 
to  interfere,  whereupon  a  rule  was  obtained  requiring  them  to  shew 


(«)  Sec  Rex  v.  Bartlelt,  1  BoH,  325. 
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why  a  mandamus  should  not  issue  to  compel  them,  or  any  two  of  them,  to  Fourthly,  Doth 
receive  and  proceed  on  the  complaint  against  Mr.  Read,  for  refusing  to  pay  vering  up  books, 
over  the  balance  in  his  hands.    And  on  their  part  it  was  contended,  that  the  4c* 

magistrates  had  no  jurisdiction,  as  this  case  had  been  before  the  sessions,  — ' 

who  had  made  a  judicial  order  upon  the  subject  The  43  Eliz.  c.  2,  s.  2, 4, 
directs  the  overseers  to  pay  over  the  balance  in  their  hands  to  their  suc- 
cessors in  four  days ;  and  in  default  thereof  enables  two  magistrates  to  levy 
the  sum  due  by  distress  and  sale  of  the  offender's  goods,  or  to  commit  him 
to  prison.  The  17  Geo.  II.  c.  38,  s.  3,  only  enlarges  the  time  of  paying  the 
balance  to  fourteen  days ;  giving  the  justices  the  same  power  to  commit  the 
defaulters  to  prison,  and  omitting  the  levying  the  balance  by  distress  and 
sale.  And  under  both  statutes  an  appeal  to  the  sessions  is  given  against  the 
allowance  of  the  accounts.  But  the  power  of  the  magistrates  is  confined  to 
cases  where  there  is  no  appeal.  Here  the  prosecutor  chose  to  Appeal  to  the 
sessions :  and  therefore  he  should  pursue  that  remedy  by  sessions'  process. 
And  these  magistrates,  acting  out  of  sessions,  have  no  power  under  either 
of  these  statutes  to  compel  the  payment  of  the  balance  of  this  account — 
Lord  Kenyon,  C.  J.  It  seems  to  me  that  these  justices  have  jurisdiction  in 
.  The  effect  of  the  appeal  was  the  ascertaining  the  quantum  of  the 
and  then  the  statute  attaches,  and  enables  the  magistrates  out  of 
to  enforce  the  payment  of  the  balance. — Grose  J.  (Ashurst  and 
Butter,  Js.  absent)  These  are  as  much  arrears  now  as  they  were  before  the 
appeal ;  only  the  quantum  is  ascertained.    Rule  absolute. 

Ay.  v.  Hedges,  3  Salk.  633, 1  2fctt,  322;  2  Nol.  P.  L.  350,  353,  365.  Balancetobe 
On  appeal  upon  the  43  Eliz.  against  the  allowance  of  the  account  by  two  {ZS^SjJJJ? 
justices,  the  sessions  ordered  the  overseer  to  pay  so  much  over,  which  they  been  ordered  by 
adjudged  to  be  in  his  hands;  and  for  not  doing  this,  they  committed  him  *«Mtotii  on  ap. 
But  by  the  Court :  they  should  have  levied  the  arrears  by  distress  and  sale,  pc*^ 
and  in  default  of  distress  have  committed  him ;  for  the  sessions  must  execute 
their  judgment  in  the  same  manner  as  the  two  justices  must  do. 

Sea.  r.  Turner,  I  BoU,  341 ;  2  Nol.  P.  L.  353.    If  accounts  are  ad-  For  mm  payment 
justed,  and  the  overseers  refuse  to  pay  the  balance,  they  cannot  be  com-  mwrtbcmSSs 
mttted  immediately,  but  a  warrant  must  issue  to  distrain  upon  them ;  and  before  commit. 
upon  the  return  thereof  there  may  be  a  commitment.  mcnt  (")• 

Rex.  v.  Pascoeand  another,  2  M.  &r  S.  343.    Upon  a  rule  nisi  for  a  manda-  if  the  overseer*, 
mus  to  two  justices  of  Cornwall,  to  grant  a  warrant  of  distress  for  levying  aftcr  an  ordt,r  to 
39/.  13r.  U\d.  upon  the  goods  of  D.K.  and  /f./?.,late  overseers  of  the  Kc^thdr1*" 
poor  of  Ludyan;  it  appeared  from  the  affidavit  in  support  of  the  rule,  that  successor*,  which 
the  accounts  of  the  said  overseers,  for  the  year  ending  Easter,  1813,  were  jL^^Jieto 
submitted  to  the  defendants  at  a  special  sessions  for  allowance,  when  the   pay  such  balance, 
defendants  disallowed  several  items,  upon  objections  taken,  amounting  to  the  two  justices 
43/.  1*.  ll^d.  and  made  an  order  for  the  said  overseers  to  pay  over  the  wSraoTtotevy 
same  to  the  present  overseers.    The  late  overseers  appealed  against  the  the  same  under 
order  to  the  next  quarter  sessions,  which  appeal  was  dismissed  for  want  of  *°  Ge?h3,  c*  1?' 
sufficient  recognizance:  but,  notwithstanding  such  dismissal  they  refused  to  tion  of  on*  of  the 
pay  over  the  balance  ;  whereupon  application  was  made  to  the  defendants  succeeding  ovcr- 
Ibr  a  warrant  of  distress,  to  levy  the  same  on  their  goods.     Upon  this  a  ^^es^rcfasc^to 
summons  issued,  and  the  late  overseers  attended  the  defendants,  together  concur  in  such 
with  one  of  the  two  present  churchwardens  and  two  of  the  three  present  Sfire^re^where 
overseers,  when  it  appeared  that  they  had  paid  over  3/.  8s.,  but  refused  to  the  justices  re- 
pay the  remainder ;  whereupon  the  defendants  were  required  by  one  of  the  *****  to  *■»*« 
present  overseers  to  issue  their  warrant  of  distress;  but,  as  the  other  two  u^roch^ppii. 
parish  officers  refused  to  concur  with  him  in  such  application,  the  defendants  cation,  the  court 
thought  they  had  no  jurisdiction  for  the  want  of  the  concurrence  of  the  granted  a  manda- 
major  part  of  the  present  churchwardens  and  overseers,    and  thereupon 
refused  to  issue  their  warrant.    It  was  stated,  that  the  overseer  who  made 
the  request,  was  not  able  to  procure  any  other  of  his  colleagues  to  concur  with 
him.    Bayley  contended,  upon  the  construction  of  stat.  50  Geo.  III.  c.  49, 

(a)  SsmUe  :  No  action  will  lie  against  an  overseer  to  recover  a  balance  in  hand. 

1  M' CI  eland  4  Young,  450  ;  2  Burr.  1157. 
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that  the  warrant  of  the  justices  could  only  issue  upon  the  application  of  the 
major  part  at  least  of  the  subsequent  churchwardens  and  overseers.  The 
statute  enacts,  u  that  in  case  the  late  churchwardens  and  overseers,  or  any  of 
them,  shall  refuse,  &c,  it  shall  and  maybe  lawful  for  the  subsequent  church- 
wardens and  overseers,  by  warrant  from  any  two  or  more  justices,  to  levy  all 
such  sums,"  &c.  That  imports  that  the  collective  body  of  the  parish  offices 
must  act  in  this  instance,  lor  otherwise  the  statute  would  have  added,  u  or 
any  of  them,"  as  it  had  done  in  speaking  of  the  late  overseers.  There  is 
not  any  ground  in  this  case  to  impute  fraud  to  the  overseers  who  refuse  to 
concur. — But  the  Court,  after  hearing  further  argument,  said,  that  without 
imputing  fraud  in  this  case,  they  should  be  restraining  the  meaning  of  the 
statute  too  much,  if  they  did  not  put  it  into  motion  upon  the  application  of 
any  one  of  the  overseers ;  that  the  mischief  of  a  more  strict  construction 
would  be  great,  for  then  the  dissent  of  any  one  of  the  churchwardens  and 
overseers  would  have  the  effect  of  suspending  the  statute.  Per  Curiam— 
Rule  absolute. 

Case  of  the  Borough  of  Banbury,  1  Bott,  339.  Where  four  towns  lie  in 
one  parish,  having  each  an  overseer,  and  there  being  one  rate  for  the  whole 
four,  each  overseer  collecting  that  of  his  respective  town,  and  the  inhabitants 
of  each  being  respectively  assessed  by  their  respective  overseers,  the  justices 
may  order  a  distribution,  where  there  is  a  want  of  money  in  some,  and  a 
surplusage  in  others. 

So  in  Rex  v.  Churchwardens  of  Topsham,  1  Bott,  340.  It  was  held  the 
justices  might  order  payment  of  the  balance  to  the  succeeding  overseers. 

And  in  Hex  v.  Limehouse,  1  Bott,  342.  That  one  overseer  should  reim- 
burse another  where  the  one  had  a  surplus,  and  the  other  was  money  out  of 
pocket.    See  also  Malhin  v.  Vicherstaff,  S  B.fr  A.  89,  ante,  260. 

Until  he  have  made  a  true  account.']  The  Mayor  v.  Churchwardens  of  North- 
ampton y  Carth.  152;  1  Bott,  309;  2  Nol.  P.  L.  349.  The  mayor  of  North- 
ampton committed  the  churchwardens,  as  overseers  of  the  poor,  for  refusing 
to  account :  and  the  warrant  of  commitment  concluded,  until  they  be  duEf 
discharged  according  to  law.  The  Court  held  the  commitment  void ;  because 
the  warrant  ought  to  conclude,  there  to  remain  until  they  should  account, 
as  the  statute  doth  appoint.  And  the  difference  is,  where  a  man  is  com- 
mitted as  a  criminal,  and  where  only  for  contumacy :  for  in  the  first  ease, 
the  commitment  must  be  until  discharged  according  to  law;  but  in  the 
latter,  until  he  comply  and  perform  the  thing  required :  for  in  that  case,  he 
shall  not  lie  till  a  sessions,  but  shall  be  discharged  upon  performance  of  his 
duty.— But  see  ante,  255,  tit  Conrmttmnit,  Vol.  I. 

And  the  said  boohs  shall  be  preserved  bu  the  churchwarden*  and  overseen.) 
Rex  v.  Clapham,  T.  24  &  25  Geo.  II.;  1  Wils.  305;  1  BoU,  301.  A 
mandamus  was  granted  to  oblige  the  old  overseer  of  the  poor  to  deltar 
over  the  books  of  the  poor-rates  to  the  new  overseer;  for,  by  the 
Court,  they  are  public  books,  and  ought  to  be  delivered  over  by  one  over- 
seer to  another,  that  all  the  parishioners  may  have  access  to  them,  and  the 
overseer  and  churchwarden  for  the  time  being  ought  to  have  the  custody 
thereof. 

Groome  v.  Forrester,  D.  D.  and  Another,  5  M.  $  S.  314.  Trespass  lor 
assault  and  false  imprisonment  against  the  defendants,  justices  of  the  peace 
for  the  town  and  li1>ertics  of  Wenloch,  in  the  county  of  Salop.  Plea,  net 
guilty.  At  the  trial  before  Holroyd,  J.,  at  Salop  Lent  assizes,  1816,  there 
was  a  verdict  for  the  plaintiff,  damages  5/.,  with  liberty  to  the  fofeudanfr 
to  move  to  enter  a  nonsuit.  A  rule  nisi  for  this  purpose  having  been  ob- 
tained, W.  E.  Taunton  was  heard  against  the  rule,  and  Pullen  in  support 
of  it : — Lord  Ellenborough,  C.J.,  delivered  the  judgment  of  the  Court  This 
was  a  motion  to  set  aside  a  verdict  against  the  defendants,  justices  of  the  peace 
for  the  town  and  liberties  of  Wenloch,  in  the  county  of  Salop,  in  an  acttoa 
for  false  imprisonment,  and  to  enter  a  nonsuit  The  imprisonment  com- 
plained of  was  the  commitment  of  the  plaintiff  to  the  common  gaol  at 
Shrewsbury,  under  the  warrant  of  the  defendants  as  magistrates,  founded 


■  .     •    ■   ■  ■ 
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dfie&Mtf  fee  plaintiff,  as  late  erasee?  of  the  pariah  of  Broeefy,  AartMe,  TJtJf. 
mfty ;  which  conviction  was  had  before  the  defendants,  under  the  taring  «p  smss, 
U  c.  38,  aninat  the  plaintiff,  for  not  delivering  over  to  die  me-  **• 

of  toe  paiiah  a  certain  book  belonging  to  the  pariah,  called 


v>  X^rfaar,  in  breach  of  his  duty  under  that  statute,  which  re-  Zajidjcta^h^ 
a  to  dearer  over  all  such  sums  of  money,  goods,  chattels,  and  Jjgj}  ta  com 
m,  as  should  be  in  his  hands,  to  such  succeeding  overseers.    In  5fSi?J*S 
refusal  or  neglect  so  to  do,  the  statute  (s.  2)  authorises  two  or  to  b«  nfcijknt 
cesof  the  peace  to  commit  him  to  the  common  gaol,  until  he  shall  TJ^f^SSg 
and  yielded  up  such  monies,  mds,  chattels,  and  other  things  in  maJdSSgTL 
The  conviction,  as  Jar  as  relates  to  the  withholding  of  the  par-  *g**  eemeermtn* 
&  in  question,  the  offence  charged  in  the  information,  is  correct  mmmirt!S£ 
nghtmguihy  thereof;  h  proceeds  to  ad^udjre  that  !ffbsw  Gtaome  (*?  *  OhJZXa, 
iff  a^  late  overseer)  fo  te offence  afocesa^  (n^  is,  m  not  del^  g*5*^SJ^* 


w  the  particular  book,  7V  BteUrdg  Ledger])  be  forthwith  com-  tkm     . 

the  common  saol  at  Skreweburg,  to  be  safely  kept,  "«*<•/  AW  ta«  inartiQii. 

aVUal  «p  mu  and  every  the  books  concerning  kit  smid  office  of  £?«£«£ 
Jonginf  to  the  s*id  pmrish"    This  is  the  adjudication;  and  the  l ng  beyond  wi 

commitment  follows  the  adjudication,  and  of  course  directed  the  JJJJEJJoftSi 
keep  Groome  unul  he  should  have  yielded  up  all  and  every  pcrnoooTfctedt 
sonecrning  his  office  of  overseer ;  thereby,  in  effect,  casting  upon  spdaymator 

the  function  of  enquiring  and  determining,  what  were  «  all  SEdld^iito 
tike  books  concerning  the  office  of  overseer,"  upon  the  yielding  oonrictioo,  tad 
sh  the  gaoler  was  to  discharge  his  prisoner,  instead  of  requir-  2E25to£L 
icier  to  detain  his  prisoner,  (as  it  should  have  done)  until  he  Em  Id  tketSmm 
e  yielded  up  the  particular  book  specified  and  described  in  the  <**•  •dJ'»d**- 
i,  and  for  tne  non-delivery  of  which  he  was  convicted.    Such  a  Sd^nYokui 
at  was  certainly  not  authorised  either  by  the  letter  or  the  spirit  of  tofr.  far  wbfcb 
parliament,  and  subjected  the  prisoner  to  the  risk  of  an  imprison-  SnSioraiBt11"' 
i  indefinite  period,  viz.,  until  he  had  complied  with  a  condition  of  wovSntoatatait 
est  than  was  imposed  by  the  act  of  parliament;  and  where  the  Jj£|5^£JJ»  **■ 

should  have  to  detain  him  under  the  warrant  had  no  adequate  JtcSon  bad  no?* 
odging,  whether  his  prisoner  should  have,  in  fact,  complied  with  been  qoubtd. 
€  such  condition,  ana,  of  course,  whether  he  was  entitled  to  his 
n  not.    This,  it  will  be  observed,  is  a  conviction  and  commitment 
and  of  a  supposed  contumacy ;  but  the  defendant  could  have 

of  no  contumacy  in  respect  of  the  non-delivery  of  any  other  book 
tan  that  book  which  alone  he  had  been  required  to  deliver,  viz. 
•dg  Ledger.  The  conviction  and  commitment,  therefore,  in  respect 
eed  contumacy  to  any  greater  extent  than  that  in  which  obe- 
l  been  previously  required  from  him,  must  of  course  be  unfounded. 

to  commitment  for  refusing  to  do  a  thing,  there  must  have  been 
nd  ptoof,  and  the  party  cannot  be  committed  "  until  he  does  some- 
lich  is  not  charged  and  proved  upon  him  that  he  has  previously 
do.  Assuming  that  the  warrant  is  in  this  respect  illegal  and  void, 
m  is  whether  it  be  therefore  void  m  toto ;  and  if  it  be,  whether 
[ants,  as  committing  magistrates,  are  liable  to  an  action  of  trespass 
mprisonment  for  having  committed  the  plaintiff  thereupon.  And 
lid  in  toto,  the  case  of  Milward  v.  Coffin,  2  Bl.  R.  1331,  is  an 
there  Gould,  J.,  in  the  absence  of  De  Grey,  C.  J.,  said,  "  It  is 
candidly  conceded,  that  if  one  of  the  rates  be  illegal,  the  whole 
bad ;  and  I  take  the  first  to  be  illegal,  for  assessing  the  plaintiff 

extent  of  his  occupation.  All  that  related  to  the  assessment  of 
u  the  occupation  of  tne  plaintiff,  was  coram  non  judice ;  the  justices 
ceeded  their  jurisdiction,  and  their  determination  is  a  nullity." 
$2,  there  are  to  be  found  several  good  rules  in  respect  to  commit- 
5  fifth  of  which  is, "  The  warrant  or  mittimus,  containing  a  lawful 
[it  to  have  a  lawful  conclusion,  viz.,  and  him  safely  to  keep  until 
cred  by  law,  &c,  and  not  until  the  party  committing  doth  further 
ikewise,  in  2  Inst.  591 ,  there  is  a  further  rule :  "  Now  as  the  roi/- 
,  contain  the  cause,  so  the  conclusion  must  be  according  to  law, 
isoner  safely  to  keep,  until  he  be  delivered  by  due  order  of  law, 


r 
f  . 
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Fourthly,  Deli-  and  not  until  he  that  made  it  shall  give  other  order,  or  the  like."    The  case  of 
verinf  up  books,    The  Mayor  and  Churchwardens  of  Northampton,  Carth.  152,  is  a  leading 
&Cm  case,  upon  the  proper  form  of  conclusion  of  a  commitment,  until  a  particular 

act  should  be  done  by  the  party  committed.    That  case  was  thus.    The 
mayor  of  Northampton  committed  the  churchwardens  for  refusing  to  account 
before  him,  and  the  warrant  of  commitment  concluded  in  the  common  form, 
(viz.)  "  until  they  be  duly  discharged  according  to  law ;"  and  all  this  ap- 
pearing upon  the  return  to  a  habeas  corpus,  the  Court  held  the  commitment 
void,  because  the  warrant  ought  to  have  been  thus  concluded,  (viz.)  there  to 
remain  until  he  shall  account,  as  the  stat  43  Eliz.  c.  2,  doth  appoint    And 
the  difference  is,  where  a  man  is  committed  as  a  criminal,  and  where  only  for 
contumacy,  (as  in  this  case,)  in  refusing  to  do  a  thing  required,  &c. ;  for  in 
the  first  case,  the  commitment  must  be  until  discharged  according  to  law ; 
but  in  the  latter,  until  he  comply  and  perform  the  thing  required ;  for  in 
that  case  he  shall  not  lie  till  a  sessions,  but  shall  be  discharged  upon  the 
performance  of  his  duty.     Wherefore  the  churchwardens  were  discharged 
by  rule  of  Court.    Bracks  case  is  an  authority  to  the  same  effect ;  it  is  re- 
ported in  5  Mod.  308  ;  1  Salk.  348 ;  1  Lord  Raym.  99  ;  also  in  the  margin 
of  Carthew,  153,  from  which  I  cite  it    One  Bracy  was  committed  by  com- 
missioners of  the  statute  of  bankrupts,  for  refusing  to  answer ;  and  they  con- 
cluded their  warrant,  that  he  be  committed  to  prison,  there  to  remain, "  until 
he  conform  himself  to  our  authority,  and  be  thence  delivered  by  due  course 
of  law ;"  and  upon  the  return  of  a  habeas  corpus,  he  was  discharged,  because 
this  conclusion  was  not  pursuant  to  the  statute  of  bankrupts ;  and  the  mayor 
of  Northampton  s  case  was  cited  for  an  authority.    In  Lord  Raymond?*  re- 
port, it  is  laid  down,  that  if  he  had  been  committed  "  until  he  should  conform 
to  their  authority,  in  the  special  matter,  it  had  been  good.    And  of  that  opinion 
was  Lord  Holt ;  and  he  said,  that  the  word  '  submit '  (which  is  die  word 
in  the  statute,  and  not ( conform')  does  not  mean  an  act  of  humble  subnuV 
sion,  but  only  to  make  answer  to  the  question  proposed."     In  SalkMi  re- 
port, the  Court  held  the  word  "  conform,"  instead  of  the  word  "  submit,"  » 
be  well  enough,  because  it  was  of  the  same  sense ;  but  because  the  oosnri* 
sioners  hadother  authorities  besides  that  of  examining,  and  it  did  not  appetr 
but  that  it  might  require  a  submission  to  them  in  other  respects,  and  for  tint 
all  powers  given  in  restraint  of  liberty  must  be  strictly  pursued,  and  in  this 
case  they  had  but  a  special  authority,  and  must  not  exceed  it,  they  held  the 
return  naught.     Yaxley *s  case,  Carth.  291,  was  "  a  commitment  by  the  Se- 
cretary of  State,  under  the  stat.  35  Eliz.,  for  refusing  to  answer  whether  be 
was  a  Jesuit,  &c,  and  on  a  habeas  corpus  he  prayed  to  be  bailed.    The  ex- 
ception to  the  commitment  was,  that  the  conclusion  thereof,  was  '  there  to 
remain  until  he  shall  be  from  thence  discharged  by  due  course  of  law,*  what 
the  words  of  the  statute  are  ( until  he  shall  answer  unto  the  questions;1  tad 
therefore  the  commitment  ought  to  be  special,  according  to  the  statute ;  tod 
the  churchwardens  of  Northampton's  case  was  cited  and  relied  on ;  and  for 
that  objection  the  Court  held  the  commitment  ill."    Other  cases  might  be 
cited  to  the  same  effect,  such  as  Rex  v.  Hall,  Coup.  60.    The  forcgoitf 
eases  are  cases  of  discharge  from  commitment,  on  the  ground  of  an  illegality 
apparent  on  the  face  of  the  warrant.    The  two  following  cases,  Baldwin  mm 
wife  v.  Blackmore,  I  Burr.  595,  and  Crepps  v.  Durden,  Cowp.  640,  establish 
that  in  such  case,  that  is,  of  warrants  illegal  upon  the  face  of  them,  for  as 
excess  of  jurisdiction  in  the  magistrate,  trespass  is  maintainable  against  the 
committing  magistrate ;  and  this  was  held  in  the  latter  case,  although  the 
conviction  had  not  been  quashed.    In  Baldwin  and  wife  v.  BUckmstt,  a 
warrant  to  commit  the  wife,  as  an  idle  and  disorderly  person,  for  retanuBg 
with  her  husband  to  the  parish  from  whence  removed,  without  a  certificate, 
was  holden  to  be  void,  and  that  trespass  lay  for  the  imprisonment  under  it 
So,  where  the  warrant  ought  to  be  to  imprison  for  a  month,  and  it  k  muu 
discharged  by  due  course  of  law.      Crepps  v.  Durden,  Cowp.  640,  was  * 
conviction  in  four  penalties,  for  exercising  nis  ordinary  calling  of  a  bate  on 
a  Sunday.    As  there  can  be  but  one  offence  on  the  same  amy,  it  was  held 
an  excess  of  jurisdiction,  for  which  an  action  would  lie  before  the  conviction* 
were  quashed.    There  die  question  immediately  before  the  Court  was,  whe- 
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ther  an  objection  could  be  made  to  the  legality  of  a  conviction  before  it  was  Ftmrthly,  Deli- 
quashed,  and  it  was  held  that  it  might  Upon  these  authorities,  and  the  wring  up  books, 
reason  of  the  thing,  we  are  obliged  to  pronounce  that  the  commitment  %c- 

made  in  pursuance  of  the  said  adjudication  in  this  case,  as  well  as  the  ad- 
judication  itself,  in  respect  to  the  imprisonment,  being,  in  this  particular,  a 
dear  excess  of  jurisdiction,  was  not  warranted  by  law,  and  that  the  impri- 
sonment thereunder  was  a  trespass  in  the  committing  magistrates,  for  which 
this  action  is  maintainable :  which  we  cannot  but  regret,  as  the  facts  of  the 
case  would  hare  authorised  a  commitment,  if  the  warrant  had  been  framed 
in  a  manner  conformable  to  the  powers  of  the  magistrates  under  the  statute. 
The  consequence  is,  that  the  rule  nisi  for  setting  aside  the  verdict  must  be 


Rex  y.  James  and  others,  2  Jfcf .  $•  S.  321 ;  1  Bott,  331.      A  rule  nisi  was  ThtComtof  K. 
obtained  in  the  last  term  for  quashing  an  order  of  sessions,  allowing  the  j^ffj^f  ^°n 
accounts  of  the  overseers  of  the  poor  of  the  parish  of  Croydon,  in  the  county  order  of  Marions 
of  Surrey,  upon  appeal  against  them  by  the  defendants  at  the  last  Midsum-  *P£w^n*  over* 
raer  sessions.  The  order  of  sessions  was  upon  the  face  of  it  generally,  allowing  wWchtogood*' 
the  said  accounts,  and  dismissing  the  appeal,  and  further  ordering  that  the  upon  the  face  of 
appellants  should  pay  to  the  overseers,  40*.  costs.    The  defendants,  in  their  JJ^JSJ^ftjJiJe 
affidavit  on  which  the  rule  was  obtained,  disclosed  several  grounds  of  objec-  accounts  upon 
tion  to  these  accounts:  1st,  that  they  contained  charges  of  sums  in  gross  as  affidavit. 
monthly  payments,  without  stating  the  several  items  of  expenditure  which 
made  up  the  gross  amount,  some  of  which  items  were  stated  to  be  for  charges 
illegal  or  excessive ;  2ndly,  that  they  contained  a  charge  for  a  salary  to  one 
of  the  overseers,  Sec.    And  now  the  rule  coming  on,  Lord  EUenboronyh, 
C.  J.,  interposed  by  enquiring  if  there  was  any  objection  to  the  order  upon 
the  nice  or  it ;  for  otherwise  the  Court  would  not  go  into  the  overseers' 
accounts  upon  affidavit.    The  sessions  was  the  proper  forum  for  deciding 
such  matters ;  the  time  of  the  Court  would  otherwise  be  absorbed  in  taking 
parish  accounts.    The  Attorney-General  and  Lowes,  in  support  of  the  rule, 
admitted  the  inconvenience  that  would  follow  from  entertaining  motions  to 
revise  the  overseers'  accounts,  if  the  practice  were  general ;  but  urged,  on 
the  other  hand,  the  great  injustice  that  might  be  done  if  there  was  no  relief 
against  accounts  so  made  up  as  the  present,  without  specifying  any  particulars. 
And  they  referred  to  Rex  v.  Battel,  a  recent  case,  where  they  saia  the  Court 
had  granted  relief  against  the  overseers'  accounts,  upon  a  rule  obtained 
upon  affidavit  that  they  contained  a  charge  for  an  allowance  paid  to  the 
overseer. — Lord  EUenborough,  C.  J.,  said,  If  there  is  likely  to  be  a  defect 
of  justice,  the  remedy  must  be  by  application  to  the  legislature ;  for  the 
Court  cannot  enlarge  the  limits  of  its  jurisdiction  in  order  to  supply  a 
remedy;  the  sessions  have  jurisdiction  over  these  matters;  if,  on  the  removal 
of  the  record  by  certiorari,  it  had  appealed  to  be  erroneous,  this  Court  would 
then  have  acted  upon  it.     Rule  discharged. 

The  Reporters  presume  the  case  of  Rex  v.  Glyde  (ante,  257),  to  be  that 
alluded  to  in  argument,  in  the  above  case,  under  the  title  of  Rex  v.  Battel, 
which  is  printed  by  them  in  a  note  to  the  above  case,  and  is  stated  to  have 
been  decided  in  Hilary  term,  1813.  The  rule  for  the  certiorari  was  obtained 
upon  an  affidavit  as  above  stated,  but  the  case,  as  it  appears,  was  decided 
upon  objections  apparent  on  the  face  of  the  order. 


(Fifthly)— appeal*  relating  to  ©beraeer*'  account*. 

The  43  Eliz.  c.  2,  s.  6,  enacts,  that  if  any  person  shall  find  himself  ag-     Fifthly ,  Ap- 

grieved  by  any  act  done  by  the  said  overseers  or  justices,  he  may  appeal  to  peals  relating  r«> 
the  general  or  quarter  sessions,  whose  order  therein  shall  bind  all  parties.  overseen*  ac- 

And  by  17  Geo.  II.  c.  38,  s.  4,  if  any  person  shall  have  any  material  counts. 

objection  to  such  account,  or  any  part  thereof,  he  may,  giving  reasonable  ^^^  a~ainst 

notice  to  the  churchwardens  and  overseers,  appeal  to  the  next  sessions ;  but  the  account, 

if  reasonable  notice  was  not  given,  then  they  shall  adjourn  the  appeal  to  must  be  to  the 

the  next  sessions;   and  the  Court  may  order  and  award  to  the  party  for  "«*»C88lon»- 
whom  the  appeal  shall   be  determined,  reasonable  costs,  as  in  cases  of 


be  followed. 
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Fifthly,  Of     settlement  by  8  and  9  W.  III.  c.  30.     See  the  other  part  of  this  section, 
Appeals,  %c.      ante,  140. 
r~"~"T     7"       And  by  8. 5,  in  all  corporations  or  franchises,  which  have  not  four  justices, 
U)rpora    "*        persons  aggrieved  may  appeal,  if  they  think  fit,  to  the  next  county  sessions. 

See  1  Geo.  IV.  c.  36 ;  ante,  144,  145. 

The  decisions  respecting  appeals  against  poor  rates  will  be  found  appli- 
cable in  most  cases  when  questions  as  to  notice,  the  time  of  appealing,  &c, 
arise  upon  appeals  against  overseers'  accounts.  See  ante,  139  to  150. 
Where  it  is  pro-  it  may  be  expedient  to  repeat  in  this  place  that  if  the  management  of  the 
Bb^tefljBuSSde  P^h  P°°r  be  vested  in  the  churchwardens,  overseers,  governors,  and  direc- 
to,  and  determin-  tors,  by  a  local  act,  which  also  gives  an  appeal  to  the  body  so  constituted  to 
iMbbodle*wVedI  an^  P6*8011  aggrieved  by  any  thing  done  under  the  act,  and  a  subsequent 
in  a  locLac?  appeal  to  the  quarter  sessions  against  their  determination,  if  he  is  dissatisfied 
that  course  mut    with  it,  this  course  of  proceeding  must  be  strictly  pursued.    Thus  where  a 

parishioner  objected  to  the  payment  of  160/.  18*.  voted  in  vestry  out  of  the 
poor  rate,  for  services  rendered  by  the  vestry  clerk,  on  the  ground  that  it 
was  illegal,  and  at  a  meeting  of  the  governing  body  a  resolution  was  regu- 
larly carried,  that  no  further  notice  should  be  taken  of  the  application 
against  this  allowance,  and  the  complainant  afterwards  appealed  to  the 
quarter  sessions ;  and  upon  their  refusal  to  hear  the  appeal,  a  rule  nut  for 
a  mandamus  to  compel  them  to  hear  it  was  obtained  in  the  Court  of  King's 
Bench.  After  cause  had  been  shewn  against  the  rule,  Lord  Tenterden,  is 
delivering  the  judgment  of  the  Court,  after  adverting  to  the  facts  that  the 
governing  body  resolved  to  take  no  notice  of  the  complainant's  application 
tor  relief,  said,  "The  proper  course  under  these  circumstances  would  hare 
been  to  have  applied  to  tnis  Court  for  a  mandamus  to  compel  them  to  hear 
his  appeal ;  if  they  had  heard  it,  and  come  to  a  determination  upon  it,  and 
he  had  been  dissatisfied  with  that  determination,  he  might  then  have  ap- 
pealed to  the  quarter  sessions.  The  rule  for  a  mandamus  must  be  discharged." 
Hex  v.  Justices  of  Kent,  9  B.  &  C.  283. 

The  overseers  of  the  poor  are  not  so  united  and  identified  in  their  office 
and  duties,  as  to  preclude  one  from  appealing  under  17  Geo.  II.  c  38,  s.  4, 
against  the  accounts  of  the  other.  Upon  a  motion  for  a  mandamus  to  the 
Justices  of  Gloucestershire,  to  hear  an  appeal  against  an  overseer's  accounts, 
it  appeared  that  upon  an  appeal  against  the  accounts,  after  the  ease  had 
been  shortly  gone  into,  it  was  objected,  on  behalf  of  the  overseer,  that  the 
appellant  was  his  co-overseer,  appointed  with  him  contemporaneously,  and 
answerable  alike  to  the  parish  for  the  faithful  discharge  of  the  duties  of  the 
office;  and  that,  therefore,  the  appellant  being  joint  overseer  with  the  re- 
spondent, he  was,  in  effect,  appealing  against  his  own  accounts,  which  wis 
manifestly  absurd  and  not  sanctioned  by  anything  to  be  found  in  the  above, 
or  any  other  statute  on  the  subject ;  the  sessions  yielded  to  this  objection, 
and  dismissed  the  appeal  with  costs.  Upon  these  facts  the  Court  of  K.  B. 
granted  a  rule  nisi  for  a  mandamus :  upon  shewing  cause  it  was  contended, 
first,  that  the  sessions  had  heard  and  determined  the  case,  as  they  had  ex- 
amined a  witness,  quashed  the  appeal,  and  given  costs  to  the  respondent; 
and,  although  they  might  have  come  to  a  wrong  conclusion,  yet,  as  they  had 
decided  the  question,  the  mandamus  ought  not  to  be  granted. 

But  the  Court  said,  that  it  was  clear  the  justices  had  dismissed  die  appeal, 
not  upon  the  merits,  but  because  they  thought  they  had  no  jurisdiction, 
which  was  a  question  of  law ;  and  if  they  were  mistaken  in  that  the  man- 
damus ought  to  go.  It  was  then  contended,  upon  the  same  grounds  as  had 
been  taken  at  the  sessions,  that  one  overseer  could  not  appeal  against  the 
accounts  of  the  other ;  that,  although  they  were  several  individuals,  their 
duties  were  not  several,  both  having  the  same  authority,  and  the  same  lia- 
bilities in  the  management  of  the  poor.  The  Court,  however,  were  of 
opinion  that  the  rule  for  the  mandamus  ought  to  be  made  absolute,  -and 
observed,  that  in  this  case  it  appeared  each  overseer  kept  a  separate  account; 
and  it  was  clear  each  overseer  may  act  by  himself,  and  maJce  separate  dis- 
bursements, against  which  the  other  would  have  a  right  to  appeal.  It 
might  happen,  that  one  overseer  might  have  grounds  for  appealing  against 


An  overseer  may 
appeal  against  his 
co-overseer's  ac- 
counts. 


g  been  obtained  for  a  mandantut  to  the  justices  to  receive  tbe  appeal,  ' 
;  who  shewed  cause,  contended  that  the  17  Geo.  II.  c.  38,  a.  4,  which  i 
red  that  the  appeal  should  be  made  to  the  next  sessions,  was  a  virtual 
[  of  the  A3  Eliz.  c.  2,  s.  (>,  which  gave  an  appeal  generally.  And  he 
that  although  regularly  an  affirmative  statute  shall  not  repeal  a  prece- 
sffinnative  law,  yet  it  is  otherwise  if  the  subsequent  statute  contain 
r  contrary  to  the  former.  (Dr.  Fotter'i  cam,  1 1  Rep.  63  a.)  As,  if  a 
t  ad  says  that  a  juror  upon  such  a  trial  shall  have  20/.  a  year,  and  a 
itatute  enacts  that  be  shall  have  20  marks;  here  the  latter  statute, 
h  it  doth  not  express,  yet  it  necessarily  implies  a  negative,  and  virtually 
Is  the  former.  (Jrnk.  2,  73.)  So,  though  the  43  Eliz.  has  imposed 
litatiou  as  to  the  time  of  appealing,  yet  the  17  Geo.  II.  enacts  that  the 
1  should  be  to  the  next  general  or  quarter  sessions.  This  latter  act, 
ore,  hath  abrogated  the  former,  because  they  are  contrary  in  matter, 
therefore,  it  has  been  adjudged,  that  an  appeal  against  a  poor-rate 
in  all  cases,  be  to  the  next  sessions.  (Rex  r.  Coode,  Caid.  464 ; 
(,200;  Rex  v.  Micklefieid,  Cold.  507;  1  Doit,  QUI;  Rtx  v.  Atkiiu, 
Ft  12;  Rtxv.  Jutt.  a/London,  15  East,  632.)  It  would  be  a  strange 
-action,  then,  of  these  acts,  if  the  very  same  words  in  the  same  two 

*  were  to  hear  a  different  sense  with  respect  to  overseers'  accounts, 
that  which  has  been  given  to  them  with  respect  to  poor  rates.  The 
rf  Rtx  v.  Earl  of  Athbvrnham  (2  Not.  P.  L.  462,  notu)  is  the  only 
rity  for  such  a  construction,  but  that  has  never  yet  been  recognised. — 
p  and  Puller,  contra,  relied  principally  upon  Rex  v.  Lord  Athburnkam, 
jaaa  reason  why  its  authority  could  not  have  been  recognised,  that  it 
at  lately  appeared  in  print  And  they  said,  that  Rex  r.  Coode  regarded 
spinels  against  a  poor  rate ;  whereas  the  other  was  an  express  decision 

the  point:  and  in  Rex  v.  Juttica  of  DaneUhirt,  (13  East,  200,)  the 
t  considered  it  as  by  no  means  settled,  that  the  17  Geo.  II.  had,  in  this 
ct,  repealed  the  43  Eliz.  Although  it  may  be  difficult  to  make  a  dis- 
on  between  the  two  cases,  yet  it  may  be  observed,  that  to  limit  an  appeal 

*  next  sessions  against  overseers'  accounts,  where,  perhaps,  the  matters 
count  are  voluminous  and  complicated,  might  be  productive  of  great 
veaience ;  for  it  might  be  impossible,  within  so  short  a  period,  to  un- 
the  account  and  detect  fraud.— Lord  EUenbanmgh,  C.  J.  In  Rex  v. 
;  the  case  of  Rex  r.  Lord  Attiintrnham  was  brought  under  the  con- 
4km  of  the  Court,  and  vet  they  came  to  a  decision  directly  contrary  to 
ad  where  good  sense  ana  con 


.     ...•.*  HlUtfi 
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Church  wardens, 
Ac,  may  appeal 
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sions, against  re- 
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their  accounts. 


I'nwrr  to  ad- 
Join  it. 
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v*ca}  is  liable,  and  those  who  arc  bound  to  account,  might  be 

.,   i'.*  we*  were  to  adopt  a  different  construction.    With  respect  to  the 

ii,.  ,)ui  the  time  may  be  too  short  to  prepare  for  the  appeal,  if.  upon 

v.  vs.ou,  this  should  be  made  appear,  the  appeal  may  be  lodged,  and 

...  -w<xi  oix  a  proper  application. — Bayley,  J.    I  think  that  the  arnrmatiie 

.  w» .  i  the  17  Geo.  J  I.  must  be  taken  to  imply  a  negative.     If  the  statute 

>„  vcu  silent  as  to  the  time  of  appeal,  the  43  Eliz.  would  have  attached; 
■  ..vi  it  would  have  been  open  to  the  party  to  appeal  at  any  time.  But  as 
..ur  statute  empowers  the  party  to  appeal  to  tne  next  sessions,  I  think  it 
«uiuully  implies  that  he  must  appeal  to  those  sessions,  and  to  no  other. — 
ibbott,  J.  I  agree  that  this  rule  must  be  discharged.  The  construction  put 
on  these  statutes  by  my  Lord  and  my  brother  Bayley,  appears  to  be  the  true 
construction,  conformably  to  the  rule  for  the  construction  of  acts  of  parha- 
liament  so  well  laid  down  in  the  old  cases,  and  adopted  in  Rex  v.  Coode. 
llolroydy  J.,  absent     Rule  discharged. 

Rex  v.  Bartlett,  2  St r.  983 ;  1  Bott,  325  ;  2  NoL  P.  L.  468.  An  order 
made  at  the  sessions  relating  to  accounts  of  overseers  was  moved  to  be 
quashed,  because  it  did  not  appear  that  the  accounts  had  been  before  the 
justices  out  of  sessions,  and  they  cannot  come  per  sal  turn  to  the  sessions.  On 
the  other  side  it  was  said,  that  it  appeared  there  was  an  allowance,  for  the 
appeal  is  said  to  be  against  the  disbursements  and  the  allowance  thereof  \  which 
the  Court  will  presume  was  regular. — But  by  the  Court :  It  doth  not  follow 
that  this  was  an  allowance  by  two  justices,  "for  the  parish  might  do  it;  tad 
therefore,  for  want  of  jurisdiction,  this  order  must  be  quashed. 

Rex  v.  Justices  of  Wilts,  SB.SrC.  385 ;  2  M.  fr  R.  401 ;  1  J/.  &  R.  Mog. 
Ca.  438.  The  17  Geo.  II.  c.  38,  s.  4,  does  not  make  it  imperative  on  the 
justices  to  hear  and  determine  an  appeal  at  the  sessions  next  following  the 
publication  of  the  rate,  (or  upou  the  same  principle,  next  following  the  allow- 
ance of  overseer's  accounts)  but  they  may  adjourn  it  to  the  next  seasons. 
Where  a  rate  was  published  on  the  16th  of  September,  and  the  appeal  wsj 
entered  at  the  Michaelmas  sessions,  but  the  defendant  did  not  give  notice  of 
his  intention  to  try  his  appeal  at  those  sessions,  and  the  justices  adjourned 
it  as  a  matter  of  course  to  the  Epiphany  sessions,  according  to  the  usual 
practice,  and  the  appellant  gave  notice  of  his  intention  to  try  his  appeal  at 
the  Epiphany  sessions,  when  the  justices  refused  to  hear  it,  on  the  ground 
that  it  ought  to  have  been  heard  and  determined  at  the  preceding  sessions, 
this  Court  granted  a  mandamus  to  compel  them  to  hear  the  appeal. 

The  50  Geo.  III.  c.  49,  s.  2,  Provides,  "  that  if  such  churchwardens  or 
overseers,  or  any  of  them,  shall  feel  themselves,  himself  t  or  herself  aggrieved  hy 
the  disallowance  or  reduction  of  any  such  charges  or  payments,  and  hedesiroos 
of  appealing  against  any  order  in  that  respect  made  by  any  such  two  or  man 
justices  of  the  peace,  it  shall  and  may  be  lawful  for  him,  her,  or  them,  to  enter 
an  apjmil  against  such  order,  at  the  next  general  or  quarter  sessions  to  be  kold/n 
next  after  the  tenth  day  for  the  making  of  such  order,  he,  she,  Qr  they  hating 
first  fHiid  or  delirered  oivr  to  the  succeeding  churchwardens  and  overseen  snrh 
sum  and  sums  of  money,  goods,  chattels,  and  other  things,  as  on  the  face  of  ike 
account  which  shall  have  been  submitted  by  him,  her,  or  them,  to  such  two  or 
more  justices  in  manner  aforesaid  shall  appear  and  be  admitted  to  be  due  and 
owing  from  him,  her,  or  them,  or  remaining  in  his,  her,  or  their  hands,  and 
ha  ring  also  entered  into  a  recognizance  before  one  or  more  such  Justice  or  jot- 
titrs  with  two  sufficient  securities  to  be  approved  of  by  such  justice  or  jus- 
tiers  before  whom  such  recognizance  shall  be  acknowledged,  in  not  lest  than 
double  the  sum  or  value  in  dispute,  to  enter  such  appeal  at  such  next  general 
or  quarter  sessions,  and  abide  by  such  order  as  shall  at  that  or  any  subtesment 
sessions  be  made  on  such  apnea),  and  it  shall  and  may  be  lawful  for  the  jus- 
tices of  the  peace  assembled  at  such  general  or  quarter  sessions,  on  proof  of 
the  matters  aforesaid,  and  on  the  production  of  such  recognizance  and  proof 
of  the  same  having  been  duly  entered  into,  to  adjourn  such  appeal  if  they  shall 
see  occasion,  or  to  hear  the  same,  and  to  examine  into  and  to  confirm  or  tttent 
such  disallowance  or  reduction  in  the  whole  or  in  part,  as  to  such  justices  at 
such  sessions  shall  seem  just ;  and  in  any  such  case  the  said  justices  at  sack 
sessions  may  (if  they  shall  think  fit)  make  an  order  that  such  churchwardens 
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and  overseers  shall  have  the  costs  by  them  incurred  upon  any  tuck  appeal  do-      Fifthly,  Of 
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fiumd  out  of  the  poor  rates  of  the  parish  orplact;  and  the  order  of  the  gene- 
ral aumrter  sessions  m  the  execution  of  the  powers  given  to  them  by  thu  met 
riWff  Ir  hWinif  im  iff  liirfim  " 


Sees.  3  jttovubt,  u  tfatf  notftsay  form*  contained  shall  take  away  or  be  *S£**7**T 
will  iW  |g  teJU  away  any  power  of  appeal  against  any  such  account*  by  any  &ZJZS?*  ** 
other  person  entitled  to  appeal  against  the  same  by  virtue  of  the  said  recited  wmmk9!WWf' 
act*  or  either  of  them." 

Sect.  4  enacts,  u  That  every  mayor,  bailiff,  or  other  head  officer  of  every  MatlaUal—of 
town  or  place  corporate  and  city  in  Great  Britain,  or  any  two  magistrates  ZSZSSZXS'* 
ef  such  town  or  place  corporate  or  city,  being  justice  or  Justices  of  peace  fSEeEtkonm 
rnpntiimlp,  shall  have  the  same  authority  by  virtue  of  this  act  within  the  two  or  more  Jus- 
hunts  and  precincts  of  their  jurisdictions  as  is  by  this  act  limited,  prescribed,  tkm' 
or  apmrinud  to  justices  of  the  peace  of  the  county,  or  any  two  or  more  of  them 
f*  the  execution  of  this  act;  subject  nevertheless  to  an  appeal  to  the  amend 
or  suarmw  sessions  in  every  such  town  or  place  corporate  or  city  respectively  as 
efnrssaid:  Provided  ahcaus,  that  in  any  town  or  place  corporate,  or  dtp, 
where  there  are  not  four  justices  of  the  fence,  it  shall  and  may  be  lawful  fir 
any  person  or  persons,  where  an  appeal  u  given  by  this  act,  to  appeal,  tfheor 
they  shall  think  fit,  to  the  next  general  or  quarter  sessions  of  the  peace  for  the 
f9  riding,  or  division  wherein  such  town  or  place  corporate  or  city  is 


Sect  5  enacts,  M  that  no  certiorari  shall  be  granted  to  remove  any  order  or  Ttoosenmnat 
protending  of  assy  general  or  quarter  sessions,  or  of  any  justices,  made  or  hoi  |gt»  ■■■luui 
under  this  act,  into  OMy  superior  court  of  record :  but  that  all  orders  and  pre-  *Ml* 
essdsnge  of  such  sessions,  and  all  orders  and  proceedings  of  such  justices  {sub* 
ject  to  such  appeal  as  aforesaid)  under  this  act,  shall  be  final  and  conctusivs 

Sect,  6  provides, u  that  nothing  in  this  act  contained  shall  extend  or  empty,  Mot  to  arte*!  to 
or  be  construed  to  extend  or  apply  to  the  accounts  of  any  churchwarden  or  £"£«*■!*' 
smvsssr  of  the  poor  m  any  parish  or  place  where,  by  the  provisions  of  any  act  JtaaoooavSo* 
or  acts  rmatsng  to  the  poor  of  such  parish  or  place,  or  by  the  construction  of  «NerlbaiteItoi 
any  such  met  or  acts,  such  churchwardens  ana  overseers  are  exempted  from  the  *** 
rendering  the  accounts  required  by  the  herein-befbre  recited  acts  of  the  4Sd 
year  of  the  reign  of  her  late  Majesty  Queen  Elizabeth,  and  of  the  17  th  year 
of  the  reign  of  his  late  Majesty  Kim}  George  the  Second,  or  either  of  them  ; 
any  thing  hercin-before  contained  to  the  contrary  notwithstanding :  Provided 
also,  that  nothing  tn  this  act  contained  shall  extend  or  be  construed  to  extend 
to  the  city  of  London. 

Sect.  7  provides  also,  "that  nothing  in  this  act  contained  shall  alter  or  Nor  to  the  city  ot 
repeal  any  of  the  provisions  or  regulations  contained  in  the  said  recited  London- 
acts  of  the  forty-third  year  of  the  reign  of  her  late  Majesty  Queen  Elizabeth,  Recited  acts,  un- 
and  of  the  seventeenth  year  of  the  reign  of  his  late  Majesty  King  George  {•"  J"1*?*  wher« 
the  Second,  or  either  of  them,  other  than  and  except  only  such  provisions  pressiy^enSon- 
or  regulations  as  are  expressly  mentioned  in  this  act,  and  so  far  as  the  ed,nottobeaf- 
same  are  expressly  amended  or  altered  by  this  act."  fected. 

It  will  be  perceived,  that  s.  5,  supra,  prevents  the  orders  and  proceedings 
of  justices  from  being  removed  by  certiorari  into  the  King's  Bench,  and 
makes  the  decision  of  the  sessions  final ;  but  this  only  applies  to  appeals 
brought  by  churchwardens  and  overseers  against  the  disallowance  oi  any 
items  in  their  accounts  by  the  magistrates;  leaving  appeals  by  other 
persons  as  they  stood  under  the  prior  act,  17  Geo.  II.  c.  38,  s.  4.  Rex 
r.  Bird  and  others,  2  B.  &  A.  522. 

Rex  v.  The  Justices  of  Dorsetshire,  15  East,  200 ;  1  Bolt,  ConU  329 ;   Where  overseers' 
Casberd  obtained  a  rule  in  Mich.  T.  last,  calling  upon  the  defendants  ^S^JridSi 
to  show  cause  why  a  writ  of  mandamus  should  not  issue,  commanding  the  last  day,  that 
them  to  cause  continuances  to  be  entered  to  the  then  next  general  quarter  "^JJctuidiio- 
sessions,  upon  the  appeal  of  Charles  Bowles,   against  the  allowance  of  ttonextKsloiis 
the  account  of  William  Goddard,  as  overseer  of  the  poor  of  the  parish  could  have  been 


of  the  Holy  Trinity  in  Shaftesbury,  and  at  such  sessions  to  hear  and  de-  jJj^J^J  £h!£ 
tenmne  the  matter  of  the  said  appeal.  This  rule  was  obtained  on  the  the  party  object- 
affidavit  of  Bowles,  which  stated  the  appointment  of  Goddard  and  Baker  as  in*  had  notice  of 
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such  allowance : 
Held,  that  a  no- 
tice of  appeal  to 
the  next  subse- 
quent sessions 
for  which  an  ef- 
fectual notice  of 
appeal  could  be 
given,  was  good. 


The  justices  may 
respite  the  ap- 
peal, although  the 
respondents  do 
not  complain  of 
want  of  sufficient 
notice,  and  object 
to  the  delay. 


Inhabitants  not 
to  be  incompetent 
witnesses  in  cer- 
tain cases  on  be- 
half of,  or 
against,  their 
parishes. 
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overseers  in  1810 ;  that  soon  after  the  7th  of  May,  1811,  when  they  ceased 
to  be  overseers,  the  account  of  GoddanTs  receipts  and  payments  as  overseer, 
was  submitted  to  the  magistrates  of  the  borough  of  Shaftesbury  at  their 
special  sessions  holden  for  the  purpose,  for  their  allowance  of  the  same, 
when  Bowles  objected  to  certain  items  in  that  account,  and  stated,  that  if 
they  were  allowed,  he  should  appeal  against  the  allowance ;  and  thereupon 
the  justices  refused  the  allowance  of  the  said  account,  but  did  not  strike 
out  the  items  objected  to,  alleging  that  the  stat.  50  Geo.  III.  c.  49,  was 
not  imperative  upon  them,  but  only  authorised  them  to  examine  the  ac- 
counts of  overseers  if  they  thought  proper.  That  on  the  8th  of  July  last, 
and  not  before,  the  said  account  was  verified  on  the  oath  of  Goddard  before 
two  magistrates  of  the  borough,  and  by  them  allowed ;  and  that  the  said 
8th  of  July  was  the  last  day  permitted  by  the  practice  of  the  sessions  for 
giving  notice  of  appeals  to  the  then  next  sessions,  which  were  holden  in 
the  same  month  of  July ;  and  that  the  items  objected  to  still  remaining  in 
the  account,  Bowles  gave  notice  of  appeal  against  such  account  and  allow- 
ance to  the  next  subsequent  sessions  holden  on  the  8th  of  October,  at  which 
sessions,  the  justices  conceiving  the  deponent  ought  to  have  appealed  at  die 
former  sessions,  dismissed  the  appeal  on  that  account  After  hearing  iW/, 
Serj .,  against,  and  Casberd  in  support  of  the  rule,  the  Court  took  time  to  look 
into  the  case  of  Rex  v.  Lord  Ashburnham,  2  NoL  P.  L.  462;  and  afterwards 
Lord  EUenborough,  C.  J.,  delivered  their  opinion. — It  seems  to  the  Court  that 
in  every  view  of  the  case  the  mandamus  should  go,  whether  this  be  a  pro- 
ceeding under  the  43  Eliz.  or  under  the  17  Geo.  II.;  for  supposing  it  to 
be  under  the  17  Geo.  II.,  and  supposing  that  statute  in  this  respect  to  have 
repealed  the  43  Eliz.,  (which  from  the  cases  cited  seems  by  no  means  to  be 
settled,)  still  under  the  circumstances  of  this  case,  we  think  the  July  sessions 
could  not  be  considered  the  next  sessions  for  the  purpose  of  appealing ;  for  the 
allowance  by  the  justices  was  on  the  8th  of  July,  the  last  day  when  any  effec- 
tual notice  of  appeal  could  have  been  given ;  and  it  does  not  appear  when 
the  appellant  had  any  notice  of  such  allowance ;  and  the  transaction  seems 
to  carry  with  it  marks  of  design  to  defeat  the  appeal. — Mandamus  granted. 

Rex  v.  Thachwcll,  4  B.&  C.  62;  6  D.  &  R.  61 ;  3  D.  &  R.  May.  O. 
337.  In  this  case  the  overseers  of  Monmouth  went  out  of  office  on  the  25th 
March.  Their  accounts  were  allowed  by  three  justices  on  the  27th.  On 
the  7th  April  the  next  quarter  sessions  were  held  at  Usk,  thirteen  miles  frost 
Monmouth.  On  the  same  day,  at  two  o'clock,  when  it  was  too  late  to  enter 
an  appeal,  they  delivered  their  accounts  allowed  as  aforesaid  to  their  suc- 
cessors. At  the  following  (Midsummer)  sessions  an  appeal  against  the  allow- 
ance of  the  accounts  was  entered,  and  respited,  although  the  respite  vts 
objected  to  by  the  respondents ;  and  at  the  Michaelmas  sessions  the  order 
for  the  allowance  was  quashed.  The  order  of  sessions  quashing  the  allow- 
ance was  removed  by  certiorari  into  the  King's  Bench.  And  it  was  objected 
that  as  the  words  of  the  17  Geo.  II.  c.  38,  s.  4,  were,  "  that  if  it  shall  ap- 
pear to  the  said  justices  that  reasonable  notice  was  not  given,  then  they  shell 
adjourn  the  said  appeal  to  the  next  sessions,"  it  was  plain  that,  supposag 
the  appeal  to  the  Midsummer  sessions  to  be  in  time,  still  the  justices  nad  bo 
power  to  adjourn  it :  that  this  power  is  limited  to  cases  where  reasonable  nonce 
has  not  been  given ;  but  that  in  this  case,  so  far  from  objecting  to  the  insuffi- 
ciency of  the  notice,  the  respondents  objected  to  the  adjournment  of  the  appeal. 
— Abbott,  C.  J.  It  is  quite  clear  that,  under  the  circumstances  of  this  case, 
the  parties  were  not  bound  to  appeal  at  the  Easter  sessions,  and  at  the  Mid- 
summer, it  was  for  the  justices  and  not  for  us  to  decide  whether  it  would  be 
proper  to  respite  the  appeal  to  Michaelmas.    Order  of  sessions  confirmed. 

By  stat  54  Geo.  III.  c.  170,  s.  9.  No  inhabitant  or  person  rated  or 
liable  to  be  rated  to  any  rates  or  cesses  of  any  district,  parish,  township,  or 
hamlet,  or  wholly  or  in  part  maintained  or  supported  thereby,  or  execatiag 
or  holding  any  office  thereof  or  therein,  shall,  before  any  court  or  person  or 
persons  whatsoever,  be  deemed  and  taken  to  be  by  reason  thereof  an  incom- 
petent witness  for  or  against  such  district,  parish,  township,  or  hamlet,  in 
any  matter  relating  to  such  rates  or  cesses ;  any  law,  usage,  statute,  or  cus- 
tom to  the  contrary  in  anywise  notwithstanding. 
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No**  of  Appeal.  m^!s^ 

Tne4l<^III.c.93,s.4,(wriichse«,«^  ZZZIZ ~T 

shnll  be  in  writing,  tad  shall  specify  the  particular  causes  or  grounds  of  2)      *•"■" 

apfjeaL     Tha  fclhwrfng  dnrm««  W  t»Wm  p1«n»  np^i%  tkif  m^^m^itf  w/hawths 


A  notice  of  appeal  against  the  alio  wancc  of  oreiseeW  accounts,  which  is 
newly  general,  stating  that  the  different  items,  enumerating  all  of  them, 
wiB  be  objected  to,  without  stating  for  what  cause  or  reason  any  one  of 
them  wifl  be  objected  to,  is  dearly  insufficient  And  where  the  section* 
overruled  this  preliminary  objection,  and  upon  hearing  the  appeal  made  an 
order  disallowing  the  accounts,  the  Court  of  King's  Bench  upon  the  ease 
named  quashed  this  order,  on  the  ground  that  the  notice  was  not  sufficient 
under  the  41  Geo.  III.  c  23,  s.  4.  B*x  ▼.  Mayall  end  others,  9D.fR. 
383;  and  3D.  * B.  Mao.  Co.  88. 

Bm.  t.  Joatpk  Skoord  end  mother,  oeemers  ofSoothiU,  2  B.  4r  C.  863 ;  A  aottctor  appeal 
4D.4-R.490i2D.4-R.My.aLMl.    Case:    The  appellant  was  a  l*^"™*** 
"  inhabitant  of  the  township  of  Sootktil,  and  having,  at  the  October  SistivpSnt 


am,  1388,  entered  an  appeal  against  the  accounts  of  the  respondents,  on  ££***>**- 

d  of/ssjiawy,  1394,  sored  the  following  notice  upon  the  respondents.  ~2*2Cff£ 

notice  stated,  flat  the  aj^llant,atthc  last  ao^OTirned  quarter  if sskw,  STaemSto 

■ntmd  his  ■imf  1  airsttiat  thn  smnunti  nf  Tnirnl  9ii«J  and  TImii  have  sasn  wais 


me9dof.fi 


had  entered  his  appeal  against  the  accounts  of /«^5aj(W  and  Themtu  Jyjjijja 


Tmnff  orecseers  of  tne  poor  of  the  township  of  Sootktil,  from  the  month  of  £|w?iiJRr" 
Apn^lBSU,  to  the  month  of  Jpntf,  1823,  and  that  the  appellant  would  ob-  maaotks:  Hiid, 
jeet  to  thirty-fire  items  or  charges  of  payments  in  the  accounts  sporincd  m  STfSSjffSL, 
me  notice.    It  then  set  out  the  names  of  the  persons  on  whose  account  she  tteUaotatata 
aaymentt  were  made,  the  sums  paid,  and,  in  some  instances,  the  purposes  atiwiij  _m 
far  which  they  were  made.    It  then  proceeded  to  state  that  the  appellant  ff^Lg*"*1- 
would  insist  upon  the  appeal  mat  all  these  items  ought  to  be  struck  out  of  wtd^ibifcw 
nWaceoontsand  disallowed.    The  counsel  for  the  respondents  objected  to  SuSSJJt, 
me  hmrmg  of  the  appeal,  on  the  ground  that  the  particular  causes  and  ZSSh tkattb* 
grounds  ef  appeal  against  the  items  contained  in  the  said  notice  were  not  awat  oajtrtsi  to 
SBcdied  and  stated  In  the  said  notice,  as  directed  and  rehired  by  41  Geo.  SSnsrthwSi* 
ni.e.93,s.4.    On  the  14th  day  of  Sawnayy,  1394,  the  day  before  the  ap-  ESa7ttat2Bt  ' 
neal  came  on  to  be  heard,  the  attorney  for  the  respondents  snd  the  attorney  ^gtagr  ^ 
tar  the  appellant  entered  into  the  following  admissions: — *  We  do  agree  to  matattruitae 
admit  ttstt  nil  the  payments  charged  in  theaccounteof  the  respondents  to  aStes. 
which  the  appellant  objects,  were  actually  made  to  or  for  the  use  of  the 
several  persons  to  whom  the  same  are  charged  to  have  been  paid,  and  that 
the  several  sums  charged  in  such  accounts  to  have  been  paid  to  three  several 
persons  (named  in  the  notice  of  appeal)  respectively,  were  for  debts  con- 
tracted by  the  overseers  of  the  poor  of  the  township  of  Sootfiill,  in  one  or 
more  years  previous  to  the  year  in  which  the  respondents  were  overseers,  and 
were  not  contacted  by  the  respondents  for  the  service  of  their  current  year, 
and  the  respondents  undertake  to  produce  upon  the  hearing  of  the  appeal 
the  original  accounts,  and  vouchers  regarding  the  items  and  sums  of  money 
objected  to  by  the  appellant    The  court  of  quarter  sessions,  without  ex- 
pressing any  opinion  as  to  the  validity  of  the  notice,  considered  the  admis- 
sions as  a  complete  waiver  of  the  objections  to  it,  and  entered  into  the 
merits  of  the  said  appeal.    Blackburn  having  been  heard  in  support  of  the 
order  of  sessions,  and  Aldenon  and  Greenwood  contra.  Bay  ley,  J.,  on  a 
subsequent  day,  delivered  the  judgment  of  the  Court    "  The  41  Geo.  III. 
c.  33,  reouires  one  of  two  things,  either  notice  in  writing,  stating  and  spe- 
cifying tne  particular  causes  or  grounds  of  appeal ;  or,  secondly,  consent 
by  the  overseers,  to  be  signified  by  them  or  their  attorney  in  open  court, 
mat  the  sessions  may  proceed,  though  there  has  been  no  proper  notice.   The 
notice  in  writing  is  to  be  signed  by  the  party  giving  it,  or  his  attorney,  and 
to  be  left  at  the  place  of  abode  of  the  officers ;  and  the  sessions  are  not  to 
examine  into  any  other  cause  or  ground  of  appeal  than  those  which  the 
notice  specifies.    Two  questions  therefore  arise:  Has  there  been  such  a 


(«)  See  Form  of  Notice  of  Appeal  against  Overseers'  Accouuts,  post,  Appendix. 
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It  Is  not  neces- 
sary to  state  In 
the  notice,  that 
the  appellant  is  a 
party  aggrieved 
or  a  parishioner. 


What  is  a  reason- 
able notice. 
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notice  as  the  statute  requires  ?  Has  there  been  such  a  waiver  ?  In  this 
case,  the  original  notice,  which  was  served  eleven  days  before  the  com- 
mencement of  the  sessions,  merely  stated  that  the  appellant  would  object 
to  thirty-five  items  or  charges  of  payment,  which  he  specified.    On  what 
grounds  he  would  object  he  did  not  state.    The  day  after  the  sessions  com- 
menced, being  the  day  before  their  adjournment  day,  the  attornies  for  the 
appellant  and  respondents  agreed  to  admit,  that  all  the  payments  objected 
to  were  in  fact  made,  but  that  three  of  them  were  for  debts  contracted  in 
prior  years,  not  for  debts  contracted  for  the  service  of  the  year  to  which  the 
accounts  referred,  and  the  respondents  agreed  to  produce  the  original  ac- 
counts and  vouchers  regarding  the  items  objected  to.  The  sessions  expressed 
no  opinion  as  to  the  notice,  but  thought  these  admissions  a  waiver  of  all 
objections  to  it.    As  to  the  waiver,  the  statute  expressly  provides  that  the 
sessions  shall  not  examine  or  enquire  into  any  ground  of  appeal  not  spe- 
cified in  the  notice,  with  this  single  exception  only,  of  consent  by  the  over- 
seers, signified  by  them  or  their  attorney  in  open  court:  and  we  think  that 
the  statute  has  excluded,  and  intended  to  exclude,  all  questions  of  waiver 
in  any  other  way,  and  that  as  there  was  no  such  consent  as  the  statute  re- 
quires, we  cannot  enter  into  the  question  of  any  other  species  of  waiver. 
Then  can  it  be  said  that  this  notice  states  and  specifies  the  particular  causes 
and  grounds  of  appeal  ?    It  states  only,  that  the  appellant  will  object  to 
thirty-five  items  or  charges  of  payment ;  but  why  ?    It  may  be  because  they 
are  false  items,  that  they  have  not  been  paid ;  it  may  be,  because  they  ought 
not  to  have  been  paid ;  it  may  be,  because  though  paid,  and  rightly  paid, 
they  ought  not  to  be  brought  in  charge  against  the  parish,  but  ought  to  be 
borne  personally  by  the  overseers.    And  where  a  notice  is  general,  and 
leaves  it  uncertain  upon  which  of  several  possible  grounds  of  objection  an 
item  is  questioned,  can  we  say  that  it  states  and  specifies  a  particular 
ground  ?    We  think  not.    Then,  will  the  admissions  supply  the  defect  in 
tnis  notice,  not  as  a  waiver,  but  as  making  it  a  good  notice  in  itself.    The 
statute  prescribes  no  form  of  notice*,  it  specifies  no  time  within  which  it 
shall  be  delivered:  and  its  only  object  being  that  the  respondents  may 
know  distinctly  what  objections  they  are  prepared  to  meet;  and  so  long  as 
that  knowledge  is  fairly  communicated  to  them  in  writing,  it  may  be 
thought,  that  the  mode  in  which  it  is  communicated  is  immaterial.    But  it 
can  never  be  supposed  that  the  respondents*  attorney  meant,  by  entering 
into  these  admissions,  to  waive  any  other  objections,  which  would  otherwise 
have  been  open  to  him ;  his  authority  would  be  to  uphold  the  rights  of  the 
respondents,  not  to  give  them  up ;  and  where  the  statute  requires  notice  is 
writing  to  be  left  at  tne  place  of  abode  of  the  persons  on  whom  it  is  to  be 
served,  we  think  we  ought  not,  except  upon  very  clear  grounds,  to  allow  it 
to  be  dispensed  with."    Order  of  sessions  quashed. 

A  notice  of  appeal  against  overseers'  accounts,  merely  stating  that  the 
party  intended  to  try  his  appeal  against  the  accounts,  on  the  grounds  aid 
for  the  reasons  thereinafter  set  forth,  and  then  specifying  the  items  again* 
which  he  intended  to  appeal,  and  the  objection  he  intended  to  make  against 
each  item,  was  held  to  be  sufficient,  although  it  was  not  stated,  that  the 
party  intending  to  appeal  was  a  rated  inhabitant  of  the  parish,  or  a  put/ 
aggrieved.  The  right  of  appeal  given  by  17  Geo.  II.  c.  38,  s.  4,  amis* 
overseers1  accounts,  is  not  within  the  principle  of  the  decisions  upon  the  tf 
Geo.  III.  c.  68,  s.  3,  relating  to  highways ;  for,  although  the  same  language 
to  a  certain  extent  is  found  in  both,  yet  the  former  statute,  in  addition  to 
giving  an  appeal  to  the  "  party  aggrieved,"  extends  the  right  to  "  any  peon 
who  shall  have  any  material  objection  to  the  accounts.  — Lord  Tenkrim 
added,  If  it  should  turn  out  that  he  is  a  mere  stranger,  the  court  of  quarter 
sessions  may  refuse  to  hear  him.  Rex  v.  Justices  of  SomeneUkkrt^  7  B.  0* 
C.  681. 

A  clear  week's  notice  is  usually  considered  "  reasonable,"  and  will  salary 
the  statute,  unless  by  the  practice  of  the  particular  sessions  a  longer  netiot 
is  required,  or  there  are  peculiar  circumstances  in  the  case,  which  may  indaot 
the  justices  to  adjourn  the  appeal  to  the  following  sessions.  2  NtL  P.  I* 
525;  Steer's  Par.  L.  416;  and  see  ante,  VoL  I.,  title,  gffttl. 


i 


V.  <5W  t&e  S-riilntmu  of  i&e  $oor. 

This  branch  of  the  poor  laws  is  divisible  under  the  following  heads  :- 


Secondly, 
Thirdly, 
Fourthly, 
Fifthly, 

SUthf¥, 

SrmtAly, 

Eiyhthly. 

Sinlhly, 

TnUhfy, 

Etrnrn'thttf, 

Trelfthtv, 

Thirlanthly, 


by  Parentage,  and  herein  of  E/nanripalion. 

by  Slatriaye. 

by  Hiring. 

bil    ipi'irntieeihip. 

by  R-ntiwj  a  Tenentcnl, 

by  Eilalr. 

by  Office. 

bi/  f 'outwit  I  of  Unlet. 

bi/  AefmuwUitginrttt  b>l  Certificate. 

by  Relief. 

by  Removal  amtpjtealeJ  ayaiiul. 


(Fir*i)—<8)t  ftrttltmntttf  to  ©tncral.  (o) 
"Bj  the  term  ttllUmmt,  is  ui  be  tWsatltl  filial  it  MramHMBt  indestructible 
right  to  take  the  bem-lit  of  the  poor  law«  in  a  parish  or  plavc  which  main- 
tuns  its  own  poor." — Gambler  on  Par.  Sell.  I. 

"'  A  scttlcTiHiil  is  tin-  ri-rlit  iiC")  ui  ml  in  ,iuv  mi1  nf  tin'  modes  pointed  nut    " 
by  the  ptiur  la«»,  to  become  a  recipient  uf  rJio  hunt-lit  of  [hose  laws,  in   ' 
perish  01   pk't.   which   provide  lor  its  own  poor,  where  the  rijjlir.  ban  li. .._ 
but  acquired.     It  is  not  forfeitable,  and  may  be  coltiinunkatcd  from  person 


J 


)  The  law  rtltting  In  the  binJiog 
ordering  of  parijh  and  other apprtn - 
ii  stated  uadct  title,  gparmtirr*', 


Vol.  I.     The  filial 
«T  battmrd  ehildir r.  a  alio  given  in  V 
"""      And  the  li 


fed 


;    notw  ;i!i  -:  n.,!i|.- y  h  in-. 

justices  of  the  peace  is  or  are 
or  chargeable  w  '"'    '' 


At  the  Poor  Lsws,  aad  especially 
tboae  parti  which  relate  to  settlements, 
are  adniruabrred  chiefly  by  the  magis- 
tiacy  of  the  kingdom,  it  may  be  con»e- 
uieut  to  repeat  in  this  place  the  16  Geo. 
U.  C.  IB,  which  enacts,  s.l,-' that  it  shall 
aad  may  be  lawful  to  and  for  all  and 
every  justice  or  justices  of  (he  peace  for 
in  county,  riding,  city,  liberty,  fran- 
chise, borough,  or  town  corporate  within 
their  respective  jurisdictions,  to  make, 
do,  and  execute  all  and  every  act  or 
acta,  matter  or  matters,  thing  or  things 
appertaining  to  their  office  aa  justice  or 
justices  of  the  peace,  so  far  as  the  lama 
relates  to  the  taws  for  the  relief,  main 
usance,  and  settlement  of  poor  persons ; 
foe  pa»ug  and  punishing  vagranti ;  for 
repair  af  the  highway*;  or  to  any  other 


township,  or  place  iflerted  by  any  >i 
act  or  acts  of  such  justice  or  justices  ■■ 

Sect.  2  enacts,  "  That  no  act  or  acts, 
matter  or  matters,  thing  or  things,  which 
hath  or  hare  been  Lefore  the  making  this 
act  done,  made,  or  executed  by  any  such 

t'  istice  or  justices  or  the  peace,  shall 
ereafter  be  quashed  or  declared  void, 
because  the  same  hath  or  hare  been  so 
made,  done,  or  executed  by  any  such 
justice  or  justices  so  rated  or  chargeable 
as  aforesaid  ;  any  law,  usage,  or  custom 
whatsoever  to  the  contrary  notwithstand- 
ing." 

Sect.  3  provides,  "  That  this  act,  or 
any  thing  therein  contained,  shall  not 
authorite  or  impower  any  justice  or  jus- 
tices of  the  peace  for  any  county  or  rid- 
ing at  large,  to  act  in  the  determination 
of  any  appeal  to  the  quarter  sessions  for 
any  such  county  or  riding,  from  any 
order,  matter,  or  thing  relating  to  any 
such  parish,  township,  or  place,  where 
such  justice  or  justices  of  the  peace  is 
or  an  so  charged,  taxed,  or  chargeable 
a*  aforesaid ;  any  thing  herein  contained 
to  the  contrary  in   any  wise  notwith- 
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First,  Of 

settlements  in 

general. 


Poor  people 
going  from  one 
parish  to  another. 


How  to  be  set- 
tled, coming  to 
any  tenement 
under  ten  pounds 
yearly  value. 


In  what  place  a 
settlement  may 
be  gained. 


$00T— (V.  Settlement  of  the  Poor.) 

to  person  notwithstanding  an  attainder,  which  works  a  forfeiture  of  most 
civil  rights.  Rex  v.  St.  Mary,  Cardigan,  6  T.  &  116.  Though  it  ceases, 
and  is  destroyed  for  ever  in  the  parish  or  place  where  it  once  existed,  upon 
the  acquisition  of  the  same  right  in  any  other  such  parish  or  place." 

By  the  earliest  statute  on  this  subject  (12  Rich.  it.  c.  7)  in  which  punish- 
ment was  awarded  against  beggars  able  to  serve,  and  provision  made  for 
impotent  beggars,  the  poor  were  to  repair,  in  order  to  be  maintained,  to  the 
places  where  they  were  born.  By  1 1  Hen.  VII.  c.  2,  beggars  not  able  to  work 
were  to  resort  to  the  hundred  where  they  last  dwelled,  or  were  best  know*,  or 
were  born ;  and  by  19  Hen.  VI  I.  c.  12,  to  where  born,  or  to  where  they  had  made 
their  last  abode  by  the  space  of  three  years.  By  1  Ed.  VI.  c  3,  this  was  ex- 
plained to  be,  where  they  had  been  most  conversant  by  the  space  of  three 
years.  By  1  Jac.  I.  c.  7,  they  were  to  be  sent  to  the  place  of  their  dwelling, 
if  they  had  any ;  if  not,  to  the  place  where  they  last  dwelt  by  the  space  of 
one  year;  if  that  could  not  be  known,  then  to  the  place  of  their  birth.  So 
that  beggars  not  able  to  work,  were  to  be  maintained  where  they  were  born, 
or  where  they  had  inhabited, — first,  for  any  indeterminate  time,  next  for 
three  years,  then  for  one  year. 

This  last  regulation  as  to  the  place  were  paupers  were  to  be  supported, 
continued  to  the  time  of  13  &  14  Car.  II.  c.  12,  by  which  after  reciting 
that  "  Whereas  the  number  of  poor  within  England  and  Wales  is  very 
great  and  burthensome  ;  and  whereas,  by  reason  of  some  defects  in  the  bar, 
poor  people  are  not  restrained  from  going  from  one  parish  to  another,  and 
therefore  do  endeavour  to  settle  themselves  in  those  parishes  where  there  is  the 
best  stock,  the  largest  commons  or  wastes  to  build  cottages,  and  the  most  woods 
for  them  to  burn  and  destroy,  and  when  they  have  consumed  it,  then  to  another 
parish,  and  at  last  become  rogues  and  vagabonds,  to  the  great  discouragement  tij 
parishes  to  provide  stocks,  where  it  is  liable  to  be  devoured  by  strangers  :  it  is 
enacted,  that  it  shall  and  may  be  lawful,  upon  complaint  made  by  the 
churchwardens  or  overseers  of  the  poor  of  any  parish,  to  any  justice  of  peter, 
within  forty  days  after  any  such  person  or  persons  coming  so  to  settle  as  aforesaid, 
in  any  tenement  under  the  yearly  value  of  ten  pounds,  for  any  two  justices  of 
the  peace,  whereof  one  to  be  of  the  quorum,  of  the  division  where  any  person 
or  persons  that  are  likely  to  be  chargeable  to  the  parish  shall  come  to  inhabit, 
by  their  warrant  to  remove  and  convey  such  person  or  persons  to  such  parish 
where  he  or  they  were  last  legally  settled,  either  as  a  native,  householder, 
sojourner,  apprentice,  or  servant,  for  the  space  of  forty  days  at  the  least,  unlm 
he  or  they  give  sufficient  security  for  the  discharge  of  the  said  parish,  ft  he 
allowed  by  the  said  justices. 

By  the  above  act  any  person  might  gain  a  settlement  by  residence  of  fcrty 
days  in  the  parish.  But  by  1  Jac.  II.  c.  17,  the  forty  days  were  to  be  reckoned 
from  the  delivery  to  the  parish  officers  by  the  new  comers,  of  a  notice  of  the 
place  of  abode  and  the  number  of  the  family.  And  by  3  and  4  W.  6t  H. 
c.  1 1 ,  from  the  publication  of  such  notice  in  the  church.  The  object  of  thai 
regulation  was  notoriety  in  order  that  persons  likely  to  be  chargeable  might 
be  removed.  But  the  latter  act  contemplated  four  cases  in  which  no  notice 
was  to  be  given.  First,  when  the  person  served  an  annual  office.  Second, 
when  he  paid  parish  rates.  Third,  when  he  was  hired  (and  by  8  and  9 
W.  1 1 1 .  c.  30, 8. 4 ,  served)  for  a  year,  being  unmarried  and  having  no  children. 
And  fourthly,  persons  bound  apprentice  by  indenture.  Notice  however  vat 
never  necessary  when  the  tenement  on  which  the  person  came  to  nettle  vat 
of  more  than  10/.  value  by  the  year.  The  power  of  gaining  a  settlement  by 
delivery,  and  publication  of  such  notice,  was  altogether  taken  away  by  35 
Geo.  III.  c.  101. 

Wherever  a  district  of  known  limits  contributes  to  one  «nmm«i  tod 
raised  within  it,  and  which  is  disbursed  within  it,  for  the  relief  of  its  own 
poor,  this  right  may  be  acquired,  whether  such  district  be  a  pariah,  a  town- 
ship, or  hamlet,  even  though  the  township  or  hamlet  be  extra-peoockial,  tat 
overseers  may  be  appointed  to  an  extra-parochial  township  or  village,  (Jbs 
v.  Rafford,  1  Stra.  512.) 

The  above  rule  has  at  different  times  been  modified  in  favour  of  parishes 
in  which  prisons,  hospitals,   and  other  public  charitable  intftffflfrm*  tie 
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ataatod.    The provisions to this  effect  in  local acts  have  given  way  to  the  Flnt,Of 

fcUowimj  general  imnrliiirnt  tjtffowMfi  t» 

By  54  Geo.  Ill,  c,  170,  Ufa  enacted,  "  Ito  «tf enertaitnff  muiwmnmam  general. 
contained  in  any  eel  er  acts  of  mu^iament  since  the  commencement  of  the  reign 
ofhUlat*Muj/eatyGaermthelfa,whereb^ 


ef  gaming  m  net  foinino  aoettlement  with**  any  particular  district,  pmish. 


township,  or  hamlet,  ehall  at,  ant?  Ife  ssm#  ere  AfivJy  repealed;  and 
and  emery  person  shall  m  deemed  and  taken  to  Acer  acfutred  and  to  acguire  a 
tettiement  m  every  such  dutrict,  parish,  townskip,  or  hamlet,  by  any  ways  and 
mm,  he,  ike,  or  may  would  or  might  horn  dome,  or  would  or  might  do,  in 
ease  such  met  m aHs,  or  asm  of  tkem,  had  not  bem  made  and  passed;  and  nob' 
withstanding  the  some  or  any  of  them  ore  or  wmt  in  force  mm*  operation.99 

Sect  2  provides,  u  That  no  person  shoUU  deemed  or  token  to  ocOMsre  any  Persons  bonk* 
settseummttn  asm  district,  porisk\townsk^  SSSSr£iomm 

hump  horn  of  ike  body  of  any  mother  actually  cmflned  m  a  prteoner  witkon  JSSSooofSi- 
the  umUs  of  any  prison;  or  any  houss  licensed  for  the  recepfon  of  prognm  I  aaafwoiisa,  aot 
in  pursuance  of  an  act  made  and  passed  in  the  thirteenth  pom  of  his  ££ffl£52* 
Majesty's  feign,  for  the  bettor  emulation  of  lying  in  horn*  tab,  and  *' 

Eneas  appropriated  for  the  charitable  reception  of  pregnant  women;  in 

Sect  9  provides,  M  That  whensoevsr  any  person  shall  be  born  of  the 
bodf  of  amy  poor  person,  in  any  house  of  industry,  or  house  for  the  reception  ____  m 
and  can  of  the  poor  of  any  district,  pa^  which  shall  o/Mrtt 

^mup  wamwm^mwweuY  ^^^^^^m^m^mw^^s  wan?    ^ms^oem    wvivv  w^^en    ^p^aaar  ^^wi    wSJ^nrwwww^sspurn    ^fw     f^Htwvv    ^f^e^mnuw  a^avna^s^ananw     ^L^^^^^^^»  ^^i 
unw  amwuw  Mr^vM^p  aww    m^smusmwumwwmsmomuw  ajfanv  ^^^eno*    mwa  avenvew  wunwmmmafU  lr»    new)  ^eewjev  a^nsnnn#    IMeif^vM     ■flMM^anai 

pmiss\  township,  m  hemht,  not  contributing  to  such  expsnee,  such  person  mJmkgm 

a^^pn  uwar  ^p™wu    ena?  vajajannvnnn'    nswaj  uumeu^nwowuufmmw  *fg    uwuwwew  ^^mouns*mwu    a^a*  un^s^wenu^^mw  annana*  a^e^nsawaj    ajav 

suehparoon  was  sent  to,  and  on  whose  account  the  mother  of  such  person  um$ 
secerned  mod  maintained  in  such  house  ." 
Sect.  4  provides  and  enacts,  "  That  no  person  shall  be  deemed  or  taken  to 
oust  settlement  bu  reason  of  any  residence  within  ana  districts  narisk* 

atp  aws/     snnnnnnnnnjn  ns^anwnnv   Nm  nwan>a    a^s*    aeajajaw  efsaiav  we  anva^asasanYaa)   %7e     vW^a>^a^aja>aja;  asjnj  ay 

arfdfct*  any  such  district,  parish,  toumskip,  or  hamlet,  on  any  civil 
preens,  or  for  any  contempt  whatsoever" 

Sect  5  provides  and  enacts,  "  That  no  gate-keeper  or  toll-keeper  of  any  No  gate-keeper, 
turnpike-road  or  navigation,  or  person  renting  the  tolls  and  residing  tn  any  <*  V^non  reaid- 
toll-house  of  any  turnpike-road  or  navigation,  shall  thereby  gain  any  settle-  £&£  to'gain  a 
ment  in  any  district,  parish,  township,  or  hamlet  ^    (The  general  turnpike  tettlement  there- 
act,  3  Geo.  IV.  c.  126,  s.  51,  is  to  the  like  effect)  hj- 

Sect  6  provides  and  enacts,  "  That  no  person  or  persons  shall  gain  any  No  penon  main. 
settlement  us  any  district,  parish,  township,  or  hamlet,  by  reason  of  any  rest-  SwrSSe'Siitl-  * 
dence  in  any  house  or  other  dwelling-place  provided  for  the  residence  of  such  tattoo,  to  fain 
person  or  persons,  by  any  charitable  institution,  while  such  person  or  persons  f^7Je^°ient 
shall  be  supported  and  maintained  at  the  expence  of  such  charitable  tnstitu-  SereSu    ** 
Hon,  as  an  object  or  objects  of  such  charity. 

And  bj  50  Geo.  1 1  I.e.  12,8. 11,  it  is  enacted,  that  every  house  and  building  Bunding  hired 
which  shall  be  purchased  or  hired  under  the  authority  of  that  act,  (vide  sec-  under  ao  Geo.  s, 
aons  8,  9,  10, 14, 15, 16, 17,  and  18,  ante,  190, 191,)  shall  in  all  questions  J^thV^h  &<?, 
letative  to  the  settlement  of  persons  born  or  lodged  therein,  be  deemed  and  hiring,  in  qacs-  ' 
taken  to  be  part  of  the  parish,  on  behalf  of  which  the  same  shall  be  purchased  *eo\aof  ietUc" 
or  hired,  ana  by  which  the  same  shall  be  used  as  a  poorhouse  or  workhouse. 

A  settlement  attaches  to  those  persons  only,  concerning  whom  those   who  cam  acquire 
circumstances  may  be  affirmed,  which  acts  of  parliament  say  shall  give  a  a  settlement. 
settlement.    It  is  not  universally  true  that  every  person  in  this  country  must  it  ia  not  every 
have  a  settlement  to  which  he  may  be  removed,  for  bastard  children  born  JSwement.  ** 
in  an  extnrparochial  place  which  is  not  a  vill,  have  no  settlement,  nor 
foreigners  who  come  into  this  country.    Rex  v.  St.  Nicholas,  Leicester,  2 
B.  $-  C.  889 ;  4  D.  $-  R.  462.    Such  persons  are  denominated  casual joot, 

and  most  be  provided  for  in  the  parish  where  they  happen  to  be.    See  Casual 

** — 
Mroor* 

Although  a  foreigner  has  not  necessarily  a  settlement  in  this  country,  he  Foreigners. 
may  acquire  one,  in  some  of  the  modes  by  which  natural  born  subjects 
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iettlementt  in 

general, 

A  foreigner  may 
gain  a  settlement 
by  occupying* 
twrnwitofiti. 
for  a  year. 


A  foreigner  teas 
not  gain  a  settle- 
ment by  mere 
residence  of  4d 
day*  in  a  parish. 


Married  women. 


Infants  under 
seven. 


Attainted  per 
sons. 


Deserters. 


$00r—  (V.  Settlement  of  the  Poor.) 

obtain  this  privilege ;  thus,  the  wife  of  a  foreigner  was  removed  to  Ernst- 
bourne,  (the  place  of  her  maiden  settlement,)  from  Semford,  where  he  had 
for  two  years  before,  and  at  the  time  of  the  removal,  resided,  and  rented  a 
house  of  above  the  value  of  10/.,  exercising  the  trade  of  a  baker.  The 
husband  acquiesced  in  the  removal,  and  accompanied  them  to  Eastbourne. 
The  sessions  confirmed  the  order  of  removal,  ana  the  question  was,  whether 
a  foreigner  can  gain  a  settlement  in  this  country  ?  St.  Giles's  v.  St.  Mar- 
garefs  was  cited,  and  it  was  urged  that  the  13  &  14  Car.  II.  referred  only 
to  the  poor  of  this  kingdom,  i.  e.  England  and  Wales. — Per  Lord  Ellen- 
borough,  C.  J.  This  man  was  not  an  alien  enemy,  but  a  German  by  birth, 
an  alien  amy.  And  as  such,  though  he  may  not  take  a  lease  (a)  of  a  dwel- 
ling-house or  shop,  by  reason  of  the  statute  32  Hen.  VIII.  c.  16,  yet  he  may 
occupy  a  tenement  of  10/.  a-year,  and  cany  on  his  trade  there  like  any 
other  person.  Then  if  he  may  do  so  he  has  that  interest  which  enables  him 
to  gain  a  settlement  by  the  provision  of  the  legislature:  the  law  of  humanity 
obliges  us  to  afford  relief  to  poor  foreigners  to  save  them  for  starring — 
Lawrence,  J.,  in  answer  to  the  observation,  that  the  statute  of  Car.  II.  did 
not  extend  to  any  but  the  poor  of  England  and  Wales,  said,  that,  "  without 
dispute,  Scotchmen  and  Irishmen  may  gain  settlements  here."  Both  orders 
quashed.    Bex  v.  Eastbourne,  A  E.  103. 

St.  Giles's  v.  St.  Margaret's,  I  Sess.  Ca.  97.  An  Englishwoman  was 
married  to  a  foreigner  who  had  no  settlement  in  England :  the  husband 
continued  for  the  space  of  forty  days  in  a  parish,  irremovable,  for  that  there 
was  no  place  to  which  he  could  be  removed ;  and  it  was  urged,  that  the 
wife  continuing  with  him  as  part  of  his  family  for  forty  days,  in  a  place 
whence  he  hath  not  a  right  to  be  removed,  gains  a  settlement.  But  Lord 
Holt,  C.  J.,  thought  that  where  a  person  stays  forty  days  in  a  place  whence 
he  hath  a  right  not  to  be  removed,  that  gains  a  settlement ;  otherwise,  where 
he  only  stays  in  a  place  because  they  do  not  know  whither  to  remove  him. 

Elhnor  Conrefs  Case,  Comb.  287 ;  2  Bott,  17.  She  and  her  two  children 
landed  at  Harwich,  from  Holland,  and  removing  to  another  place,  were  sot 
back  to  Hartcich  by  order  of  two  justices. — Darnel,  Serj.  Lauding  makes 
no  settlement. — Sir  Barth.  Shower,  'Tis  within  the  equity  of  the  act — Em, 
J.,  (absente  Holt),  You  must  keep  them  where  you  have  them  for  aught  1 
know ;  it  seems  to  be  casus  omissus.    The  order  was  quashed. 

Married  women,  during  their  coverture,  cannot  by  any  act  of  their  otc* 
acquire  a  settlement.  What  is  their  proper  settlement  will  be  considered 
in  another  place.    Nor  infants  under  the  age  of  seven  years. 

In  Rex  v.  Hasfield,  Burr.  S.  C.  147,  it  was  decided  that  an  infant  under 
seven  could  not  be  removed  from  the  parish  in  which  his  freehold  lay,  tboofk  , 
it  did  not  appear  either  that  he  was  in  possession,  or  in  occupation  of  it  And  ' 
see  Rex  v.  Houghton  le  Spring,  1  East,  247,  where  this  case  was  adverted 
to.     See  also  Rex  v.  Cumner,  2  Bott,  18 ;  and  2  Nol.  P.  L.  89.    As  to  die 
doctrine  here  advanced,  see  post,  tit.  Itemobal. 

Persons  attainted  may  communicate  their  settlement  to  children  bora 
after  the  attainder,  but  Lord  Kenyan  said,  It  would  be  another  question 
whether  the  man  himself  could  acquire  a  settlement  after  the  attainder. 
Rex  v.  St.  Mary,  Cardigan,  6  T.  R.  116 ;  but  this  doubt  of  Lord  Kemym* 
seems  entirely  removed  by  Rex  v.  Haddenham,  15  East,  463,  where  an  at- 
tainted felon,  who  had  been  discharged,  but  never  received  a/jriwg/pardoa, 
acquired  a  settlement  by  the  purchase  of  an  estate. 

In  former  editions  of  this  work  it  has  been  said  that  a  deserter  can  gam 
no  settlement,  and  Rex  v.  Norton,  9  East,  206,  is  cited  as  an  authority.  Bat 
that  case  determined  only  that  he  could  not  gain  a  settlement  by  hiring  ami 
service,  on  account  of  the  superior  claim  to  his  service  by  the  country.  Bat 
suppose  a  deserter  executed  an  annual  office,  or  rented  a  tenement,  it  seems 
doubtful  whether  his  desertion  from  the  army  would  prevent  his  thereby 
acquiring  a  settlement. 


(a)  This  section  applies  only  to  leases    A  vintner  is  not  within  the  statute,  3 
of  dwelling  house  or  shops  granted  to    Mod.  94 ;  1  Sounder*,  3, 
stranger  artificers   or   handicraftsmen. 
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be  cue  of  Rex  r.  Aikton-*nder-Lyne,  4  M \  f  8.  357,  the  wife  Bad       Fint,  Of 
be  premises,  end  occupied  part  of  them  with  her  family,  long  before     eettlemumu  fe 
band  deserted,  and  the  argument  proceeded  chiefly  upon  that  pound,        general, 

it  to  be  inferred,  that  if  the  husband  had  himself  entered  into  the   

t,  and  done  all  the  other  acts  necessary  to  establish  a  settlement,  the 
itance  of  his  being  a  deserter  at  the  time  would  not  have  defeated  it 
been  decided,  that  a  soldier  may,  during  his  service  in  the  army, 
lettlement  by  renting  a  tenement,  although  he  could  not  by  hiring 
■rice.  Rex  t.  BrightetmtUme,  \  B.  jr  A.  270;  Rex  ▼.  BeemHeUy 
wing  and  Service.  It  is  no  objection  that  his  estate  was  defeasible. 
9  t.  Haddenhom,  15  Best,  460. 


(Secondly)— <9t  ftttdfsmit  ftp  Bfrt$. 


1.  Of*  Legi&maU  Child.  Siwrffr.  Of 

2.  Of*  Boetmrd.  mttlmmt  kg 

birth 
1.  In  General*  * 


2.  How  Settlement  of  Bastard  effected  by  a  CeetyUote. 

3.  When  Removable  from  Mother. 

1.  Of  *  Legitimate  Child. 

innate  children  take  the  settlement  of  their  father,  or  if  he  has  no  i^Jf* 

mt,  they  are  entitled  to  the  maiden  settlement  of  their  mother;  and  Z*"| 

y  when  both  these  sources  fail,  that  their  right  accrues  to  a  settle-  aiBttttaatoabtti 

i  the  place  m  whkm  they  were  born.    But  until  the  settlement  of  the  to  that  of  ts* 

«  of  the  mother  has  been  ascertained,  the  settlement  of  a  legitimate  Sa^Sta**-"* 

ike  that  of  a  bastard,  is  prima*  facie  in  the  parish  where  the  birth  took  notei  besaata 

end  if  that  cannot  be  ascertained,  then  the  child  is  not  removable  ?*,*,?&» 

ie  place  where  it  was  found*  and  must  be  relieved  there  as  a  emnml  S^flfWria  m, 

ild  was  removed  to  the  place  of  its  birth,  neither  father  nor  mother  ** 
a  settlement;  and  on  appeal  the  sessions  were  of  opinion,  that 
ains  no  settlement,  but  only  in  case  of  bastardy. — Per  Curiam 
Holt,  C.  J.)  Birth  makes  a  good  settlement,  and  the  labour  lies 
i  where  it  was  born,  to  find  another.  The  order  made  on  appeal 
ashed.  Spitalfields  and  St.  Andrews,  Holborn,  Fart.  307. 
plegate  v.  St.  Saviours,  2  Bolt,  27;  1  AW.  P.  L.  278.  A  child  of 
ears  of  age  was  removed  from  one  of  these  parishes  to  the  other ;  and 
ared  in  the  order,  that  they  removed  him  there,  because  he  was  born 
not  having  any  other  settlement.  By  the  Court.  The  father's  settle- 
t  the  settlement  of  the  children,  when  it  can  be  found  out ;  otherwise 
th  of  the  child  pritnA  facie  is  the  settlement  of  the  child,  until  there 
her  settlement  found  out 

ill  be  seen  hereafter,  that  if  the  father  has  no  settlement,  but  the 
has,  the  child  shall  he  removed  to  the  mother's  settlement,  and  not 
►lace  of  its  own  birth.  See  post,  title,  Settlement  by  Parentage. 
place  of  birth  is  primd  facie  the  place  of  settlement ;  Rex  v.  Heaton 
writ,  6  T.  R.  653 ;  even  if  the  pauper  is  a  widow  or  a  married 
.  See  Rex  v.  Ryton,  pott,  315.  But  per  Bay  ley,  J.  "  I  cannot  concur 
urgument,  that  the  mere  fact  of  a  pauper  being  first  found  in  a  par- 
parish,  is  presumptive  evidence  of  his  having  been  born  there ;  and 
ases  that  nave  been  referred  to  go  that  length,  I,  for  one,  must  be 
I  to  doubt  their  authority."  Rex  v.  Trowbridge,  1  M.  $  R-  12 ;  7 
.  252.  And  in  many  cases,  proof  of  the  place  of  birth  will  afford 
;ht  evidence  of  settlement,  though  of  course  it  may  be  acted  upon  if 
)f  tending  to  fix  the  settlement  elsewhere  be  offered.  See  Rex  v. 
eld,  5  East,  335. 
'lettely  $•  Burton,  2  BuUt.  351,  it  was  holden  by  the  judges,  that 
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l.  Of  a  legitimate 
child. 


The  place  of  birth 
of  a  legitimate 
child  as  a  va- 
grant, is  its  set- 
tlement, until 
another  be  found. 

First  known 
place  of  abode. 

Child  born  in 
England  of  Iri$h 
parents  without 
settlement. 


The  uncmanci- 
pated  daughter  of 
Irith  parents  may 
be  removed  to 
her  birth  settle- 
ment; if  the 
parents  have  not 
become  charge- 
able and  she  has. 
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if  the  mother  of  a  child  born  in  one  parish  die  in  another  parish,  while  pass- 
ing to  a  third,  such  child  shall  be  settled  where  it  was  born,  and  not  in  the 
parish  where  it  was  left  destitute  by  the  death  of  the  mother. 

Whitechapel  v.  Stepney,  Carth.  433 ;  2  Bott,  12;  1  Not.  P.  L.  285, 288. 
It  was  holden  that  a  legitimate  child,  where  its  parent  is  a  vagabond,  gains  a 
settlement  by  birth;  but  where  the  settlement  of  the  parent  of  a  legitimate 
child  is  known,  such  child  must  follow  the  settlement  of  the  parent. 

A  travelling  woman,  having  a  nurse  child ,  was  apprehended  for  felony, 
and  sent  to  gaol,  and  was  hanged;  this  child  is  to  be  sent  to  the  place  of 
its  birth,  if  it  can  be  known,  otherwise  it  must  be  sent  to  the  town  where  the 
mother  was  apprehended,  because  that  town  ought  not  to  have  sent  the 
child  to  gaol,  bemg  no  malefactor.    Daft.  c.  73,  p.  168. 

And  where  a  child  is  first  known  to  be,  that  parish  must  provide  for  it 
till  they  find  another.     Comb.  364,  372. 

Rex  v.  Great  Clacton,  3  B.  $•  A.  410.  J.  W.  removed  from  St.  Margarets 
in  Ipswich,  to  Great  Clacton  in  Essex.  Order  confirmed,  subject  to  the  fol- 
lowing case :  The  pauper's  late  father,  was  born  in  Ireland,  and  was  married 
in  that  country  in  1807,  to  A.  C,  who  was  also  born  there.  The  pauper 
was  born  in  1810,  in  Great  Clacton,  and  the  father  died  in  St.  Margaret  in 
1817,  without  having  gained  a  settlement  in  England.  The  mother  subse- 
quently married  H.  F.,  settled  in  St.  Margaret,  where  she  resided,  and  the 
pauper  had  become  chargeable.  Before  the  last  marriage  she  had  acquired 
no  settlement  in  England.  Storks  contended,  that  under  59  Geo.  III.  c.  12, 
8.  33,  the  pauper  ought  to  have  been  removed  by  a  pass  to  Ireland.  But 
K.  B.  held  that  the  removal  was  properly  made.  Without  determining  what 
might  have  been  the  case  if  the  mother  had  also  been  removable  at  the 
time,  it  is  clear  here  that  she  having  acquired  a  settlement  by  marriage,  tbe 
pauper's  case  is  to  be  considered  as  if  he  had  no  parent  alive.  Then,  if 
so,  the  clause  in  question  only  applies  to  persons  who  are  themselves  bom 
in  Ireland,  which  he  was  not  Order  of  sessions  confirmed.  See  tit 
Vagrants,  Vol.  V. 

The  same  doctrine  was  held  in  the  following  case,  where  both  parents 
were  Irish,  and  living,  and  their  grown  up  daughter,  residing  with  mem, 
had  become  chargeable : — 

Rex  v.  The  Ink.  of  Whitehaven,  5  B.  &  A.  720;  1  D.  &R.  384.  Upon  so 
appeal  by  the  inhabitants  of  the  township  of  Workington,  in  the  county  of 
Cumberland,  against  an  order  of  removal  of  Mary  APCormick  from  the 
township  of  Whitehaven,  in  the  said  county,  to  the  township  of  Workingtm; 
the  sessions  quashed  the  order,  subject  to  the  following  case :  The  pauper, 
Mary  M'Cormick,  an  unmarried  woman  with  child,  and  thereby  charge- 
able, but  who  had  not  applied  for,  or  received,  parochial  relief,  was  removed 
from  Whitehaven  to  Workington,  as  the  place  of  her  birth  settlement  Tbe 
pauper,  at  the  time  of  her  removal,  was  above  the  age  of  21,  had  gaoed 
no  settlement  for  herself,  was  unemancipated,  and  living  with  her  father 
and  mother,  as  part  of  their  family.  The  father  and  mother  were  W 
Irish,  and  had  gained  no  settlement  in  England.  The  father  had  net 
applied  for,  or  received,  any  relief  from  the  removing  township,  for  hhaeelf 
or  any  part  of  his  family.  The  father  was  not  examined  by  the  remoriag 
magistrates.  The  question  for  the  opinion  of  the  Court  was  whether,  ueVr 
the  provisions  of  the  59  Geo.  III.  c.  12,  and  the  above  circumstances,  the 
pauper  was  properly  removed  to  the  place  of  her  birth  settlement  F.  PoOtd, 
in  support  of  the  order  of  sessions,  contended,  that  the  whole  family  shottM 
have  been  removed  by  a  pass  to  Ireland,  under  59  Geo.  III.  c.  12,  s.  33. 
That  here  the  pauper  became  chargeable,  within  the  meaning  of  the  statute, 
by  his  family,  for  his  daughter  being  an  unmarried  woman,  and  tHg^nM 
was,  according  to  the  35  Geo.  III.  c.  101,  s.  6,  actually  chargeable  to  te 
parish  where  she  was  residing. 

By  the  Court.  We  are  of  opinion  that  the  chargeabilitr  contemplated  ty 
the  legislature,  in  59  Geo.  III.  c.  12,  s.  33,  was  the  actual  asking  for  pan* 
relief,  and  not  the  constructive  chargeability  created  by  35  Geo.  III.  c.  101 , 
s.  6.  The  order  of  sessions  is  wrong,  and  must  be  quashed.  Order  of 
sessions  quashed. 


J 


Secondly— Of  Settlement  by  Birth.  279 

By  13  Geo  II.  c  29,  for  confirming  and  enlarging  the  powers  conferred  Secondly,  Of 
by  charter  upon  the  gorernors  and  guardians  of  the  hospital  for  the  mainte-  tettlement  by 
nance  and  education  of  exposed  and  deserted  young  children,  it  is  provided  birth, 

by  s.  7,  that  no  child,  nurse,  or  sen-ant,  received  or  employed  in  such  hos-  ,  of  a  legitimate 
pital  shall,  by  virtue  thereof,  gain  any  settlement  in  the  parish  where  such  child, 
hospital  shall  be  situate.  The  settlement  of  foundlings,  therefore,  is  left  to  be  Foundlings 
determined  by  the  same  rule  as  prevails  in  all  other  cases  wherein  those  maintained  in 
particulars  as  to  their  birth  and  parentage  can  be  ascertained,  which  deter-  ho*Pit*1*' 
mine  the  settlement  of  the  child  in  such  other  cases.    According,  however, 
to  the  popular  notion  of  a  foundling ',  these  facts  are  not  made  known,  nor 
are  they  easy  to  be  discovered.    But  it  is  to  be  inferred  that  the  institution 
to  which  the  above  statute  relates,  is  not  limited  to  the  reception  of  children 
whose  destitution  is  of  that  aggravated  description.    It  involves  no  absurdity, 
therefore,  to  say  that  foundlings,  if  they  are  legitimate  children,  follow  their 
father's  settlement,  if  it  is  known ;  if  not,  they  take  their  mother's ;  and  if 
neither  of  these  be  known,  or  they  are  bastards,  their  settlement  will  be  in 
the  place  of  their  birth.    But  if  that  also  cannot  be  discovered,  they  must 
be  provided  for  in  the  place  in  which  they  may  happen  to  be,  as  casual  poor. 
The  effect  of  an  admission  upon  this  charitable  establishment,  is  only  to  take 
those  children  from  the  parish  where  they  must  otherwise  have  been  sup- 
ported, and  to  give  them  the  benefit  of  the  provisions  of  the  hospital.    See 
54  Geo.  III.  c.  170,  s.  2  &  3,  ante,  p.  275. 

2.  Of  a  Bastard. 
1.  By  Birth  of  a  Bastard  in  General. 

An  illegitimate  child  cannot  derive  a  settlement  from  cither  of  its  parents,  >•  Of  a  bastard, 
and  generally  speaking  it  is  settled  in  the  place  where  it  was  born.    Rex 
?.  St.  Nicholas,  Leicester,  2  B.  &  C.  889 ;  4  D.  $•  R.  462 ;  infra. 

A  settlement  by  birth  seems  to  be  founded  on  the  13  &  14  Car.  II.  c.  12 ;  The  place  of 
by  which  justices  are  directed  to  remove  any  poor  person  come  to  inhabit,  blrth' 
and  likely  to  become  chargeable  to  the  parish  where  he  or  she  was  last  le- 
gally settled,  either  as  a  native,  householder,  &c,  for  the  space  of  forty  days 
at  die  least,  and  therefore  it  would  seem  that  a  residence  of  forty  days  is 
essential  to  the  acquisition  of  a  birth  settlement.  But  there  is  no  decision 
to  this  effect,  and  the  tacit  convention  of  parishes  not  to  insist  upon  it,  would 
most  probably  induce  the  Court  of  K.  B.  to  overrule  such  an  objection  if  it 
were  now  attempted  to  be  set  up.     See  1  AW.  P.  L.  288  ;  n.  (1.) 

Generally  speaking,  an  illegitimate  child  is  settled  in  the  place  where 
it  is  born.  Rex.  v.  St.  Nicholas,  Leicester,  2  B.  <$-  C.  889 ;  4  D.  $•  R.  462 ; 
infra ;  and  this  is  so  whether  the  parent  be  a  housekeeper  or  a  lodger 
merely.  Rex.x.  Spitalfields,  I  Lord  Hayin.  5(57.  In  Whitechapvl  v.  Stepney, 
Carthew,  433 ;  it  is  said  that  a  bastard  gains  a  settlement  in  its  place  of 
birth  ex  necessitate,  for  being  nullius  filius,  it  cannot  otherwise  be  provided 
for,  except  a  reputed  father  can  be  found.  But  this  proposition  is  laid 
down  rather  too  largely,  because  if  the  birth  happen  in  an  extra-parochial 
place,  which  does  not  maintain  its  poor,  no  settlement  is  gained,  and  such 
child  can  only  be  relieved  as  casual  poor,  till  it  acquires  a  settlement  in 
some  other  wav,  as  appears  by : — 

Rex.  v.  St.  Nicholas,  Leicester,  2  B.  <fr  C.  880  ;  4  D.  \  R.  4f>2 ;  2  D.  4-   A  bastard  child, 
R.  Mag.  C.  253.     Caroline  Littlewood  was  removed  from  All  Saints,  in  J^l,"  ^pi^?" 
Derby,  to  Saint  Nicholas,   in  Leicester.     Order  confirmed.     Case :    'Hie  which  is  not  a ' 
pauper   was  the  illegitimate  child  of  Elizabeth  Littlewood,  deceased,  and  J*11*  ha?  no  8Ct" 
was  born  in  May,  1822,  in  an  extra-parochial  place,  called  the  Black 
Friars,  in  Leicester,  which  is  not  a  vill,  and  for  which  no  overseers  have 
ever  been  appointed.     She  was  shortly  afterwards  taken  by  her  mother  to 
All  Saints,  Derby,  where  she  remained  until  the  death  of  her  mother,  and 
no  to  the  time  of  this  order  of  removal.    The  mother  had,  six  years  pre- 
viously to  the  birth  of  the  pauper,  gained  a  settlement  in  the  parish  of  Saint 
Nicholas,  and  was  legally  settled  in  that  parish  at  the  time  of  the  birth  of 
the  child  and  of  her  own  death.     Clarke  was  heard  in  support  of  the  order 
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of  sessions,  but  the  Court  declined  hearing  Nolan,  and  Fynes  Clinton,  on 
the  other  side. 

Per  Bay  ley,  J.  "  The  argument  in  support  of  the  order  of  sessions  is  founded 
upon  the  assumption,  that  every  person  is  by  law  entitled  to  a  settlement  in 
some  place;  but  that  is  by  no  means  the  case,  for  foreigners  have  not  any 
settlement  in  this  country.  A  settlement  attaches  to  those  persons  only,  con- 
cerning whom  those  circumstances  may  be  affirmed,  which  acts  of  parhi- 
ment  say  shall  give  a  settlement  Generally  speaking,  an  illegitimate  child 
is  settled  in  the  parish  where  it  is  horn.  There  are  some  exceptions  to  this 
general  rule,  noticed  in  the  treatises  on  the  poor  laws.  In  most  of  the  ex- 
cepted cases  the  mother,  at  die  time  of  the  birth,  is  in  law  supposed  to  be 
in  the  place  of  her  settlement,  where  she  ought  to  be :  as,  where  a  woman 
with  child  is  removed  out  of  one  parish  into  another,  through  the  fraud  or 
collusion  of  its  officers,  or  where  the  child  is  born  pending  ail  order  of 
removal.  In  one  of  these  cases,  the  child,  when  born,  is  settled  in  the  parish 
from  which  the  mother  has  been  fraudulently  removed ;  in  the  other,  in 
the  parish  to  which  she  is  ordered  to  be  removed.  In  this  case  the  child 
was  born  in  an  extra-parochial  place.  It  therefore  has  not  any  settlement 
by  birth,  and  being  a  bastard,  it  can  derive  none  from  its  parent.  In  such 
cases,  however,  it  is  entitled  to  remain  with  its  mother  as  long  as  the  par- 
poses  of  nurture  require  it,  and  it  will  afterwards  be  entitled  to  relief  as 
casual  poor,  although  it  has  not  any  settlement  We  are  all  of  opinion 
that  the  order  of  sessions  must  be  quashed."    Order  of  sessions  quashed. 

It  is  not  less  clearly  settled,  that  if  a  woman  come  into  a  place  by  privity 
and  collusion  of  the  officers  where  she  belongs,  and  be  there  deHvered  of  a 
bastard ;  such  bastard  gains  no  settlement  there,  notwithstanding  its  birth. 
Sett.  $-  Rem.  66 ;  and  per  Bayley,  J.,  supra. 

In  Masters  v.  Child,  3  Salk.  66 ;  2  Butt,  2 ;  and  Tewkesbury  v.  Twmhf, 
2  Bott,  1 ;  it  was  ruled,  that  if  a  woman  big  with  child  of  a  bastard,  and 
settled  in  one  parish  is  persuaded  to  go  into  another,  and  there  be  delivered, 
this  fraud  will  make  the  parish  chargeable  where  the  mother  was  settled, 
though  the  child  were  not  born  there :  but  if  a  woman  with  child  of  a  bas- 
tard, come  accidentally  into  one  jtarish,  and  is  persuaded  by  some  of  the 
parishioners  to  go  into  another  parish,  which  she  doth,  and  there  be  deli- 
vered, this  shall  not  charge  that  parish  which  persuaded  her. 

2.  Also,  if  a  bastard  be  born  under  an  order  of  removal,  and  before  the 
mother  can  be  sent  to  her  place  of  settlement,  being  hindered  by  water  or 
otherwise;  such  bastard  shall  not  be  settled  where  so  born,  but  at  the 
mother's  settlement  Reg.  v.  Ickleford,  1  Sess.  C.  33;  Sett.  &  Rem.  (W; 
2  Bott,  9 ;  1  Nol.  P.  L.  200.     Per  Bayley,  J.,  in  Rex  v.  Leicester,  supn. 

3.  By  35  Geo.  III.  c.  101,  the  removal  of  persons  during  sickness  aoj 
be  suspended ;  and  by  s.  6,  if  during  such  suspension  any  unmarried  womai 
shall  be  delivered  of  a  bastard  child,  every  such  bastard  shall  be  deencd 
and  taken  to  be  settled  in  the  parish,  township,  or  place,  in  which  was  the 
legal  settlement  of  such  mother,  at  the  time  other  delivery.  Provided  that 
all  acts  heretofore  made,  touching  bastard  children,  or  concerning  tk 
mothers  or  reputed  fathers  of  such  children,  shall  remain  in  full  force, ts 
well  in  cases  where  by  this  act  the  settlement  of  such  child  is  directed  to  be 
the  same  as  that  of  the  mother,  as  where  the  settlement  remains  as  H  did 
before  the  passing  of  this  act. 

4.  It  has  also  been  determined  that  if  the  officers  be  caxrrinjr  *  wqbi 


by  virtue  of  an  order  of  removal,  to  another  parish,  and  she  be  delivered  on 
the  way  thither  in  transitu,  the  bastard  shall  go  with  the  mother  where  she 
is  going  by  virtue  of  the  order,  notwithstanding  the  birth.  Jane  Gray  9  ease. 
Sett.  §•  Rem.  66;  2  Bott,  3 ;  1  Nol.  P.  L.  290. 

5.  Rex  v.  Great  Salkeld,  6  M.  &  S.  408.  Order  of  removal  of  Lancet* 
Walker,  otherwise  Nicholson,  from  Morland  to  Great  Salkeld,  confirmed. 
Case:  The  mother  of  the  pauper,  Catherine  Nicholson,  whilst  a  single 
woman  and  pregnant  with  the  pauper,  was  removed  from  Great  Salkelfto 
Lowther,  but  the  order  was  confirmed  on  appeal  subject  to  a  case  that  wis 
quashed  by  the  Court  of  K.  B.    Whilst  the  appeal  was  depending,  and 
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before  the  decision  of  the  Court,  Catherine  was  delivered  of  the  pauper  in 
Lowther,  born  a  bastard. — Lord  Ellenborough.  The  birth  settlement  of  the 
pauper,  though  in  fact  born  at  Lowther,  was  in  Great  Salkeld,  for  there  he 
was  in  judgment  of  law  born,  because  the  order  of  removal  being  granted,  the 
mother's  right  to  be  in  Lowther  was  void  ab  initio. — Abbott,  J.  An  illegiti- 
mate child  is,  as  it  cannot  derive  a  settlement  from  its  parents,  settled 
where  born;  but  when  the  mother  is  improperly  removed,  the  law  says  that 
the  parish  from  whence  the  removal  was  made,  and  where  but  for  this,  the 
child  would  have  been  born,  is  to  be  considered  the  place  of  its  birth. 
Order  confirmed. 

Bex  t.  Martlesham,  lOB.fr  C.  77.  Order  of  removal  of  Athrol  from  Play- 
ford  to  MartUsham  confirmed.  Case :  Sarah  Athrol,  single  woman,  being 
pregnant,  was  removed  by  an  order  from  Plat/ford  to  Stutton.  Before  the 
ie  mow  she  was  delivered,  at  Stutton,  of  the  pauper,  a  bastard.  At  the 
Kss&ons  Stutton  appealed,  and  the  order  was  quashed.  At  the  time  of  the 
bastard's  birth  the  mother  belonged  to  Martletham. — Bayley,  J.  It  is  quite 
clear  that  a  bastard  cannot  gain  a  settlement  by  parentage :  the  pauper, 
therefore,  was  not  settled  in  Martlesham,  and  the  order  of  sessions  must  be 
imashed. 

Rex  t.  St.  Andrew  Holbom,  6M.  <$•  S.  41 1 .  Order  of  removal  of  Mary 
Aldridge  and  child,  from  Painswick  to  St.  Andrew  Holborn,  confirmed. 
Case:  The  divisions  of  St.  Andrew  Holborn,  Saffron  Hill,  Middlesex, 
and  St.  Andrew  Holborn,  London,  although  divisions  of  the  same  parish, 
ue  separate  as  far  as  the  maintenance  of  the  poor  is  concerned.  Pending 
in  appeal  upon  an  order  removing  the  pauper  as  a  single  woman  with  child 
bom  Pmntwick  to  St.  Andrew  Holborn,  London,  she  was  delivered  of  a 
child  in  that  district  The  judgment  of  appeal  was  against  Painswick,  from 
misdirection  of  the  order  of  removal  Another,  the  present  order,  was  then 
obtained  to  St.  Andrew  Holborn,  Saffron  Hill.  It  was  urged  that  the  child 
lid  not  belong  to  Painswick,bec&use  the  order  was  quashed  for  misdirection  to 
the  wrong  district,  and  that  it  was  the  same  as  if  the  child  had  been  born  during 
the  time  an  orderof  removal  was  suspended,  and  by  36  Geo.  III.  c.  101,  the 
child  would  follow  the  settlement  of  the  mother. — Per  Curiam.  The  statute 
has  no  regard  to  orders  of  removal  improperly  made,  so  as  to  give  them  a 
kind  of  floating  existence  until  the  blunder  is  cured  by  a  fresh  order.  The 
Drder  in  question  being  to  a  wrong  district,  is  the  same  as  if  it  had  been 
directed  to  the  wrong  parish.     Order  quashed  as  to  the  child. 

The  same  principle  had  previously  been  acted  upon  in  Much  Waltham 
f.  Peram,  2  Salk.  474,  and  also  in  Westbury  v.  Coston,  2  Salk,  532  ;  2  Bolt, 
7  ;  1  Salk.  121  ;  in  which  it  was  held,  that  if  a  woman,  pregnant,  be  re- 
moved by  an  order,  and  she  be  delivered,  and  there  be  an  appeal,  and  the 
order  be  reversed,  the  child  must  be  sent  back;  and  Ilolt^  C.  J.,  said,  though 
there  be  no  fraud  in  this  case,  yet  here  is  a  wrongful  removal,  and  the  reversal 
makes  all  void  ab  initio  :  fraud,  or  not  fraud,  is  not  material  in  this  case  ; 
but  the  settlement  of  the  child  depends  upon  the  removal ;  for  if  that  was 
wrong,  they  shall  not  ease  themselves  by  it. 

6.  A  child  born  in  the  house  of  correction  shall  be  sent  to  the  parish  from 
which  the  mother  was  sent  to  the  hou.se  of  correction,  this  being  the  place 
where  she  was  last  settled.     Suchley  v.  Whitborn,  2  Bulst.  358. 

And  in  Elsing  and  the  county  gaol  of  Hereford,  1  Sess.  Ca.  94  ;  I  Nol. 
P.  L.  290.  A  bastard  was  bom  in  the  county  gaol :  Resolved,  that  the 
Kttlement  was  with  the  mother.     See  54  Geo.  III.  c.  170,  s.  2,  (ante,  275.) 

7.  By  20  Geo.  III.  c.  36.  All  bastard  children  born  in  the  house  of 
industry,  of  any  hundred,  or  other  district,  incorporated  by  act  of  parliament 
for  the  relief  and  employment  of  the  poor,  shall  be  deemed  to  belong  to  the 
parish  or  place  where  the  mother  of  such  bastard  child  was  legally  settled. 

8.  Although  the  10  Geo.  IV.  c.  56,  for  consolidating  the  laws  relating  to 
friendly  societies,  repeals  the  following  enactment,  and  makes  no  similar 
provision,  yet  as  cases  may  arise  upon  the  law  as  it  stood  prior  to  the  repeal, 
it  has  been  thought  best  to  retain  it. 

By   33  Geo.    III.  c.  54,  s.  25,  for  the   encouragement  and  relief  of 
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friendly  societies.  Every  child  which  shall  be  horn  a  bastard  in  any  parish 
or  place,  the  mother  whereof  shall  at  the  time  of  the  birth  of  such  child  be 
a  member  of  any  such  benefit  society,  and  be  residing  in  such  parish  or 
pbee  under  the  authority  of  that  act;  such  child  shall  have  the  same  set- 
tlement which  the  mother  had  at  the  birth  of  such  child ;  any  usage  or 
custom  to  the  contrary  notwithstanding.  Vide  Vol.  II.  title,  fvitnb\$ 
&orietto. 

Rex  v.  Idle,  2  B.  $*  A.  149.    Order  of  removal  of  M.  W.  and  her  bastard 
child  from  Idle  to  Rawden  :  confirmed  by  the  sessions  as  to  the  mother,  but 
discharged  as  to  the  child.    Case :  For  several  years  prior  to  the  4th  October, 
1817,  J.  W.,  the  pauper's  father,  was  an  efficient  member  of  a  friendly 
society,  established  in  pursuance  of  the  33  Geo.  III.,  "  An  act  for  the  en- 
couragement and  relief  of  friendly  societies"    On  the  4th  October,  1817,  a 
certificate  as  to  that  fact  was  duly  made  and  verified.     [The  case  then  set 
out  the  certificate,  which  was  regular.]   This  certificate  and  the  verification 
were,  on  the  7th  October,  1817,  delivered  to  the  overseers  of  Idle.    The 
bastard  child  was  born  in   that  township  on  the  19th  November,  1817, 
whilst  /.  W.  and  his  family  (of  which  tne  pauper  was  then  a  member) 
were  residing  there  under  the  supposed  authority  of  the  certificate  and 
the  acts  relating  to  friendly  societies.     After  argument,  Abbott,  C.  J.,  said, 
I  am  of  opinion  that  the  original  order  of  the  two  magistrates  was  good, 
and  that  the  sessions  were  mistaken  in  their  judgment.     It  has  been  ar- 
gued that  the  friendly  society  act  was  repealed  by  the  35  Geo.  III.  c.  101, 
which  provides  that  no  person  shall  be  removable  from  any  parish  untQ 
actually  chargeable,  and  thus,  it  is  said,  rendered  wholly  unnecessary  the 
former  protection  by  certificate  under  the  friendly  society  act     But  I  think 
that  is  not  so ;  for  it  may  be  very  convenient,  notwithstanding  the  effect  of 
the  35  Geo.  III.  to  keep  the  provisions  of  the  33  Geo.  III.  in  force.  In  many 
cases,  a  labourer  who  might  wish  to  come  into  a  parish  might  not  be  abb 
to  obtain  employment  there,  for  fear  that,  by  so  doing,  he  might  bring 
burthens  upon  the  parish.    But  if  he  came  with  a  certificate  from  a  friendly 
society,  that  fear  would  be  removed.    It  would,  therefore,  be  depriving  the 
members  of  such  societies  of  a  material  benefit,  if  we  were  to  bold  the  34 
Geo.  II  I.  to  be  a  virtual  repeal  of  the  provisions  of  the  33  Geo.  III.  Then  fae 
question  arises,  who  are  the  persons  protected  by  the  latter  act?    The  object 
of  the  act  being  to  facilitate  the  finding  of  employment,  it  should  receive  s 
liberal  construction.     I  think  therefore  that  the  certificate  granted  to  tk 
head  of  the  family  protected  not  only  him,  but  also  all  the  members  of  the 
family,  and  placed  them  in  the  same  situation  in  which  he  stood.    If  *» 
then  they  would  not  be  removable  till  they  became  actually  charrafcfe 
According  to  Rex  v.  Great  Yarmouth,  (8  T.  R.  68,)  this  woman,  under  tie 
circumstances  stated  to  us,  was  removable ;  but  although  that  was  so,  43 
it  may  be  very  questionable,  whether,  in  this  particular  case,  the  ptrak 
officers  were  bound  to  remove  the  mother?    There  is  an  obvious  dirtiicrifli 
between  the  effect  of  a  certificate  under  the  33  Geo.  Ill:  and  that  of  oae 
under  8  Sc  9.  W.  III.    For  the  former  of  these  two  statutes  enacts, "  the* 
every  child  born  a  bastard  in  a  parish  during  the  mother's  residence  therria, 
under  the  authority  of  that  act,  shall  have  the  same  settlement  as  the  mo- 
ther."   The  attention,  therefore,  of  the  parish  officers,  would  naturally  not 
be  called  to  the  situation  of  a  woman  residing  under  a  certificate  granted 
under  33  Geo.  III.;  and  I  think,  therefore,  that  they  were  justified  in  not 
removing  in  this  case.    No  inconvenience  can  arise  to  the  other  parish  fini 
this ;  for  if  the  mother  had  been  actually  removed,  the  child  would  haw 
been  born  in  their  parish,  and  so  would  have  been  settled  there.   They, 
therefore,  are  placed  in  no  worse  situation  by  our  holding  that  die  cMB 
shall  follow  the  mother's  settlement,  though  she  was  not  removed.   I  AhA 
therefore,  that  the  parish  officers  were  not  bound  in  this  case  to  remove  tk 
mother,  and  that  the  child  being  born  in  Idle,  whilst  the  mother  waste* 
siding  there  under  the  authority  of  the  33  Geo.  III.  c.  54,  followed  her 
settlement  in  Rawden,  and  that  die  order  of  sessions  was  therefore  wrong. 

9.  By  13  Geo.  III.  c.  82,  s.  5,  a  bastard  born  in  a  lying-in  hospital,  sU 
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follow  the  mother's  settlement.  It  may  be  observed,  that  no  such  hospital 
can  be  established  without  licence  from  the  justices  in  sessions.  See  64 
Geo.  III.  c  170,  s.  2,  ante,  p.  275. 

Rex  t.  Manchester,  4  B.  £  A.  504.  The  wife  of  /.  C.  and  her  two  chil- 
dren, E.  aged  eight  years,  and  /.  aged  six  weeks,  were  removed  from 
Manchester  to  St.  Andrews,  Canterbury.  Upon  appeal,  the  order  was  con- 
firmed as  to  M.  and  E.,  her  daughter,  and  quashed  as  far  as  it  respected 
/.,  subject,  &c.,  as  to  the  settlement  of  J.  Case :  In  the  Manchester  work- 
house there  is  a  room,  for  which  a  licence  has  been  obtained,  for  the  recep- 
tion of  lying-in  women.  This  room  has  been  duly  licensed  pursuant  to  the 
13  Geo.  III.  c.  82.  The  room  is  appropriated  by  the  officers  of  the  town  of 
Manchester  to  the  reception  of  women  resident  within  the  township,  but 
settled  elsewhere,  and  pregnant  with  children  likely  to  be  horn  bastards,  and 
also  to  the  reception  of  pregnant  women  chargeable  to  the  township,  and 
settled  in  Manchester.  And  in  some  few  instances,  pregnant  women  have 
been  received  from  other  districts,  upon  a  compensation  paid  by  the  over- 
seen of  the  place  in  which  such  pregnant  women  were  resident  Women 
having  settlements  elsewhere  than  in  Manchester,  if  too  far  advanced  to  be 
safely  removed  to  their  settlements,  are  placed  by  the  town's  officers  in  this 
room  for  the  purpose  of  being  delivered.  The  expences  incurred  in  respect 
of  the  room,  are  defrayed  in  common  with  the  genera]  expences  of  the  work- 
house, out  of  the  parish  rates.  M.  C.  being  settled  in  St.  Andrew,  Can- 
terbury, but  resident  in  Manchester,  and  pregnant  with  a  child  likely  to  be 
born  a  bastard,  was  placed  by  the  officers  of  Mancliester  in  this  room,  and 
was  there  delivered  of  the  pauper  /.  who  was  born  a  bastard.  The  question 
was,  whether  this  room  is  a  hospital,  or  place  within  the  act  referred  to,  and 
whether,  by  force  of  that  act,  the  settlement  of  /.  is  in  St.  Andrews,  or 
whether  it  is  in  Manchester. — After  hearing  counsel,  Abbott,  C.  J.,  said, 
u  It  seems  to  me,  that  in  this  case  we  cannot  consider  this  a  hospital  or 
place  within  the  act.  By  the  10th  section,  the  person  having  the  manage- 
ment of  it  is  directed,  before  the  admission  of  any  pregnant  woman  into 
such  hospital,  to  take  her  before  a  justice  to  be  examined  whether  she  be 
married  or  single ;  and  other  duties  are  cast  upon  them  for  that  purpose. 
By  the  4th  section,  an  inscription  is  to  be  placed  over  the  door  or  public 
entrance  of  every  such  hospital,  stating,  that  it  is  licensed  for  the  public 
reception  of  pregnant  women,  and  supported  by  charitable  contributions.  I  n 
the  present  case,  it  is  only  a  room  set  apart  for  this  purpose  in  the  work- 
house, the  expences  of  which  are  defrayed  out  of  the  poor's  rate.  I  think, 
therefore,  that  this  cannot  be  said  to  be  used  for  the  public  reception  of 
pregnant  women,  nor  supported  by  charitable  contributions.  Mancliester, 
therefore,  is  not  protected  by  the  5th  section  ;  and  the  sessions  hat  e  come 
to  a  right  conclusion."     Order  of  sessions  confirmed. 

10.  By  9  Geo.  IV.  c.  40,  s.  49,  no  bastard  child  which  shall  be  born  of  any 
insane  person,  in  any  such  county  lunatic  asylum,  shall  thereby  gain  a  settle- 
ment in  the  parish  in  which  such  asylum  shall  be  situated ;  but  that  the 
place  of  the  legal  settlement  of  any  such  child  so  born  as  aforesaid,  shall  be 
m  the  parish  where  the  mother  of  such  child  was  last  legally  settled.  Sec 
tit.  WLUTldtit,  Vol.  III. 

The  51  Geo.  III.  c.  79,  was  repealed  by  the  9  Geo.  IV.  c.  40.  The  latter 
act  applies  only  to  county  asylums  ;  the  former  act  was  general. 

11.  By  17  Geo.  II.  c.  5,  s.  25.  If  a  vagrant  woman  were  delivered  of  a 
bastard,  the  overseers  might  take  her  before  a  justice,  and  then  the  settlement 
of  the  child  would  follow  that  of  the  mother.  By  3  Geo.  IV.  c.  40,  s.  41, 
(24th  of  June,  1822),  the  bastard  child  of  any  vagrant  woman  followed  her 
mother's  settlement.  But  these  acts  arc  repealed  by  the  5  Geo.  IV.  c.  83, 
(21st  of  June,  1824),  and  no  similar  provision  re-enacted.  As  to  legitimate 
children  of  vagrants,  see  Coxwell  v.  Shellingford,  post. 

2.  How  Settlement  of  a  BaUard  affected  by  a  Certificate. 

The  nature  and  general  effect  of  certijicates,  given  by  parishes  to  enable 
their  poor  to  reside  in  other  parishes  where  they  can  best  earn  a  subsistence, 
is  explained  under  the  head, "  Acknowledgment  of  Settlement  by  Certifi- 
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Secondly,   Of 

settlement  by 

birth. 

2.  Of  a  bastard. 

Bastard  born  In 
a  lying-in  hos- 
pital. 

A  room  in  a 
parish  work- 
house, licensed 
pursuant  to  13 
Geo.  3,  c.  82,  and 
appropriated  to 
the  r<  ception  of, 
and  used  for  the 

fmrpose  of,  de- 
ivciry  of  prepnant 
women  resident 
within  the  parish, 
whether  settled 
there  or  else 
where,  and  the 
expence  of  which 
room  was  defray- 
ed in  common 
with  the  general 
expences  of  the 
workhouse,  out 
of  the  parish 
rates,  is  not  an 
hospital  or  place 
within  the  13 
Geo.  3,  c.  83,  s.  3. 


Bastard  of  lunatic 
born  in  county 
lunatic  asylum. 


Vagrant's  child. 
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Secondly,   Of 

settlement  by 

birth. 

2.  Of  a  bastard. 


Haitardborn 
under  certificate, 
is  settled  where 
Itom. 


A  bastard  is  not 
included  in  the 
word  "  family"  in 
the  certificate 
acts ;  therefore,  if 
a  certificated 
woman  be  de- 
livered of  abas, 
tard,  it  is  settled 
where  born,  and 
not  in  the  certifi- 
cating parish. 


Although  the  cer- 
tificate undertake 
to  provide  for  a 
woman  and  her 
child,  she  being 
then  pregnant  of 
a  bastard,  (he 
child  is  settled 
where  born. 


$00r— ( V.  Settlement  of  the  Poor.) 

cate?  (post j  eleventh  head.)  How  far  the  settlement  of  a  bastard  in  the  place 
where  lie  is  actually  horn,  may  be  affected  by  the  mother  being  thus  cer- 
tificated at  the  time,  will  be  seen  in  the  following  cases : — 

The  general  rule  is,  that  bastards  born  in  a  place  in  which  the  mother 
resides  under  a  certificate,  arc  settled  where  born.  But  a  bastard  of  which 
the  mother  is  pregnant  at  the  time  the  certificate  is  given,  may  be  included 
in  the  certificate,  but  is  not  comprehended  under  the  term  "  family." 

Windsor  v.  White  Waltham,  1  Stra.  186 ;  2  Bott,  577.  John  P.  being 
legally  settled  in  White  Waltham,  where  he  had  lived  two  yean  with  a 
woman  his  reputed  wife,  went  with  a  certificate,  owning  them  as  man  and 
wife,  from  thence  to  Windsor,  where  they  had  six  children.  The  man  died, 
and  the  woman  swearing  they  had  never  been  married,  the  justices  adjudged 
the  children  to  be  bastards,  and  settled  in  Windsor  where  they  were  born. 
And  by  the  Court :  There  is  no  doubt  but  the  bastard  of  a  certificate  person 
is  settled  in  the  place  of  his  birth,  for  he  is  not  such  an  issue  as  will  follow 
the  settlement  of  his  father  or  mother,  neither  is  such  bastard  hum  her 
child  within  the  intention  of  the  statute,  so  as  to  be  sent  back  with  the  parent 

But  in  the  above  case  the  decision  as  to  the  settlement  of  the  children 
turned  chiefly  upon  the  certificate's  being  conclusive,  in  which  the  man 
and  woman  were  acknowledged  and  spoken  of  as  husband  and  wife:  the 
Court  therefore  held,  that  they  were  not  afterwards  to  be  admitted  to  dispute 
the  validity  of  such  marriage,  and  adjudged  the  children  to  be  settled  in 
the  parish  granting  the  certificate. 

In  Hilton  v.  Lidlinch,  2  Stra.  1168;  Burr.  S.  C.  187 ;  2  Bott,  13;  the 
question  came  under  consideration  again,  upon  this  state  of  facts: — A  single 
woman  went  into  Lidlinch,  with  a  certificate  from  Hilton,  where  she  lived 
a  year,  and  then  had  a  bastard  child.    The  only  question  was,  whether  the 
child  should  be  settled  in  the  parish  where  it  was  born,  or  in  the  parish 
which  gave  the  certificate  ?    By  the  Court : — The  certificate  must  be  taken 
to  be  good,  and  all  fraud  to  be  laid  out  of  this  case,  it  being  a  year  that 
she  dwelt  in  the  parish  before  she  was  delivered  of  the  child ;  and  wherever 
this  Court,  in  determining  a  settlement,  adjudges  upon  the  point  of  fraud, 
that  fraud  must  be  expressly  stated ;  for  as  fraud  is  odious,  it  is  never  to  be 
presumed.    The  cases  hitherto  adjudged  as  to  this  point,  have  either  de- 
pended upon  some  point  of  fraud  or  an  illegal  removal.    So  where  the  child 
is  born  in  a  gaol,  he  shall  be  settled  in  the  parish  where  his  mother  is:  for 
she  shall  be  construed  to  be  in  custody  of  the  law,  and  in  all  other  respecJi 
a  parishioner;  see  Ellsing  v.  County  Gaol  of  Hereford,  ante,  p.  281.    Bat 
the  present  case  stands  entirely  on  8  &  9  W.,  which,  for  the  encouragemest 
of  labour  and  industry,  gave  power  of  removing  persons  by  certificate,  which 
certificate  obliges  the  parish  to  whom  given,  to  receive  and  continue  mem  hi 
that  parish  till  they  become  actually  chargeable ;  and  then  such  person  ■ 
to  be  removed,  together  with  his  or  her  family,  and  in  another  place,  with 
his  or  her  children,  to  the  place  from  whence  the  certificate  was  brought 
The  question,  then,  is,  whether  the  bastard  is  included  under  the  wwdi 
family  or  children?    And  we  take  it  he  is  not ;  for  the  law  takes  no  nonce 
of  bastard  children ;  they  wcefilii  nullius,  filii  populi,  and  axe  prima  fsck 
settled  where  born. 

Rex.  v.  Wyke,  Burr.  S.  C.  264  ;  2  Bott,  14 ;  1  Nol.  P.  L.  323.  John  CtUsm, 
otherwise  Speight,  a  bastard,  was  removed  from  Wyke  to  Hipperhotm,  the  place 
of  his  birth.  Order  quashed.  Case :  S.  Cotton,  mother  of  the  pauper,  cane 
on  the  25th  of  March  by  certificate  from  Shelf e  to  Hipperhotm,  being  then 
pregnant  with  the  pauper ;  and  was  in  April  following,  delivered  of  him  at 
Hipperholm.  The  sessions  being  of  opinion  that  the  pauper,  by  reason  of  die 
certificate,  did  not  gain  a  settlement  in  Hijtpcrhotm,  discharged  the  order. 
The  certificate  undertook  that  Shelfe  should  provide  for  her  and  her  eJuli 
whenever  they  should  become  chargeable.  Against  this  order  of  seasons 
was  cited,  Hilton  v.  Lidlinch,  (supra.)  On  the  other  side  it  was  insisted, 
that  this  case  was  clearly  distinguishable  from  Hilton  v.  Lidlinch.  For 
here  the  woman  is  stated  to  be  then  pregnant  with  a  bastard  child,  and  the 
certificate  expressly  undertakes  to  provide  for  her  and  her  child;  so  that 
Shelfe  plainly  had.  this  very  child  in  contemplation,  no  other  child  being 
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tinted  at     It  was  answered,  that  by  die  express  resolution  in  the  case  of    Secondly,  Of 
Lidiinch,  a  bastard  of  a  certificate  woman  is  settled  where  born ;  and  fraud      tetttemsnt  by 
hall  never  be  presumed  where  it  is  not  stated.    Tis  true,  a  certificate  is  birth. 

xmclusive  against  the  parish  who  gives  it :  but  that  is  only  in  such  points  i7ofTb*^Lrdu~ 
is  are  included  in  the  certificate.  This  certificate,  undertaking  to  provide 
or  her  and  her  child,  must  mean  a  child  in  being.  If  she  had  no  other 
rhild,  they  should  have  stated  the  matter  specially. — Lord  C.  J.  Lee  and 
tfr.  J.  Wright  agreed  that  they  must  take  the  child  referred  to  by  the 
rertificate,  to  be  a  legitimate  child  then  in  being.  And  Mr.  J.  Foster  ob- 
erved,  (to  which  observation  the  other  two  justices  agreed,)  that  it  did  not 
it  all  appear,  that  the  parish  who  gave  the  certificate  knew  that  the  woman 
vms  then  with  child :  the  order  of  sessions  quashed. 

Rex  y.  Ipsley,  Burr.  S.  C.  650 ;  2  Bott,  15 ;  2  Nol.  P.  L.  139.    Anne  A  certificate,  In- 
dossier  came  into  Ipsley,  with  a  certificate  from  Studley,  acknowledging  SjffwJfif  f" 
inn    Causier,  spinster,  and  the   child   or  children  that  she  now  goeth  woman,  whom 
with,  (a)  to  be  legally  settled  in  Studley :  and  if  at  any  time  Anne,  or  her  ^Sjjjjl^i 
rhild  or  children  which  she  now  goeth  with,  shall  become  chargeable  to  the  time j*c* - 
fa&y,  Studley  thereby  promised  when  requested,  to  receive,  ana  provide  nant,  la  settled  in 
or  them,  as  their  inhabitants.    The  child  was  born  at  Ipsley,  within  about  Sji^Soarh 
i  month  after  she  came  to  reside  there  under  the  certificate.   It  was  argued,  bom  in  the  cer. 
hat  the  certificate  could  not  operate  as  to  the  unborn  child,  but  that  the  tweated  pariah. 
rhild  was  notwithstanding  settled  where  born :  that  this  was  not  a  certi- 
icate  within  8  &  9  W.  c.  30.    The  undertaking  relates  to  a  nonentity,  an 
rmbryo.    An  unborn  child  cannot  be  personally  certificated.    It  is  no  part 
if  the  parent's  family.    And  the  act  obliges  only  the  certifying  parish  to 
rroride  for  the  pauper  mentioned  in  the  certificate,  together  with  hit  or  her 
Tmmbf  ;  and  a  bastard,  in  the  sense  of  the  act,  is  part  of  no  person's  family. 
—But  the  Court  were  clearly  of  opinion,  that  Studley  was  bound  by  this 
rertificate,  which  takes  notice  of  the  woman's  being  then  unmarried  and 
rith  child ;  and  acknowledges  the  child  she  then  went  with  to  be  legally 
ettied  with  them  in  their  parish.    And  Lord  Mansfield,  C.  J.,  observed:, 
hat  the  woman  was  very  big  with  child;  and  was  understood  by  both 
larishes  to  be  so :  and  Studley  expressly  promised  to  provide  for  the  infant 
he  then  went  with.  Therefore  they  ought  to  be  bound  by  their  certificate.  An 
nfant  tit  ventre  sa  mere  may  be,  to  a  variety  of  purposes,  considered  as  poor. 

Rex  v.  Mathan,  7  T.  R  302;  2  Bott,  10;  1  Not.  P.  L.  323,  321.   Bnt^^|i£"" 
R.  Cagear  was  removed  from  Cradley  to  Mat lum.    Order  confirmed.   Case :   Iwuman  and  her 
Margaret  Cagear,  a  single  woman,  settled  at  Mathon,  and  pregnant  of  an   child,  with  which 
legitimate  child  that  was  afterwards  born  a  bastard,  went  to  Cradley  in   ^™ SIS**"*' 
738,  under  a  certificate  from  Mathon,  wherein  Mathon,  "  engaged  to  re-   children  which 
ieve  and  receive  Margaret  Cagear  with  the  child  of  which  she  was  then   *%ma?/J1a^d 
rregnant,  and  all  other  children  that  she  might  thereafter  have,  until  she  or   bastards  bora 
hey  should  acquire  a  subsequent  settlement,  whenever  she  or  any  of  them   c*sht  years  aftcr- 
hould  become  chargeable."     She  resided  in  Cradley  under  that  certificate   wa^(1*, 
intil  her  death;  and  in  1746  had  the  present  pauper,  an  illegitimate  child, 
*ho  continued  to  reside  in   Cradley  until  removed  by  the  present  order, 
vithout  having  done  any  act  to  gain  a  settlement  for  himself.   Rex  v.  Ivsley 
tas  cited,  and  it  was  urged,  that  there  was  the  same  reason  to  extend  the 
•resent  certificate  to  this  pauper;  the  certificate  mentioning  the  mother's 
ituation,  and  extending  to  all  after-born  children. — Lord  Kenyan,  C.  J. 
t  is  not  now  necessary  to  question  the  propriety  of  Rex  v.  Ipsletf.    That 
ertainly  went  much  beyond  the  former  cases  on  this  subject.     However, 
bat  is  distinguishable  from  the  present  case :  that  only  extended  to  the 
hild  with  which  the  woman  was  then  pregnant;  and  a  child  in  ventre  sa 
tere  is  capable  of  being  described.     But  this  child  was  not  bom  until  eight 
ears  after  the  certificate  was  granted,  and  being  illegitimate,  he  is  not  in- 
laded  in  the  general  words  in  the  certificate,  which  extends  only  to  legi- 
imatc  children.     Order  of  sessions  quashed.     [It  does  not  appear  that  the 
toman  was  stated  to  be  unmarried  in  the  certificate ;  but  the  case,  called 
ict  "  single  woman."] 


(a)  This  distinguishes  thio  case  from  the  prior  one  of  Re i  v.  Wyke. 
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Secondly,   Of 

settlement  by 

birth. 

9.  Of  a  bastard. 

Bastard  not  to  be 
removed  whilst  a 
nurse-child. 


Except  when  de- 
serted by  the 
mother. 

To  be  maintained 
whilst  a  nurse- 
child  by  Its  own 
parish. 


fioor— (V.  Settlement  of  the  Poor.) 

3.  When  Removable  from  Mother. 

It  will  have  appeared  from  the  above  cases,  that  the  settlement  of  the 
mother  will  frequently  be  in  a  different  parish  from  that  in  which  her  child 
is  settled,  and  as  both  may  stand  in  need  of  parochial  relief,  the  burthen  will 
have  to  be  divided  between  the  two  parishes.     The  many  objections  to  the 
separation  of  the  child  from  the  mother,  in  the  earlier  period  of  infancy,  need 
not  be  described;  they  are  sufficiently  obvious,  and  have  yielded  to  the 
humane  maxim  of  the  law,  that  children  shall  go  with  the  mother  for  nur- 
ture until  the  age  of  seven  years,  and  during  that  time  be  inseparable  from 
her.   Thus,  in  Cripplegate  v.  St.  Saviour**  (post,  Fol.  265 ;  2  Bott.  16, pi.  33), 
it  was  agreed  by  the  whole  Court,  that  the  age  of  a  nurse-child,  so  as  not  to 
be  separated  from  its  mother,  is  until  seven  years  of  age.    So  also  in  die 
case  of  Skeffreth  v.  Watford,  2  Set*.  Ca.  90 ;  2  Bott,  11.    The  order  wis 
to  remove  a  woman  to  her  settlement ;  and  her  bastard  child,  of  two  yean 
of  age,  to  a  different  parish,  at  a  distance  from  the  mother,  being  the  place 
of  its  birth.    It  was  objected,  that  the  child  being  a  nurse-child,  they  could 
not  separate  it  from  the  mother,  on  account  of  the  care  necessary  to  nurture 
so  young  a  child ;  which  none  can  be  supposed  so  fit  to  administer  as  its 
mother ;  and  therefore  it  should  have  been  sent  with  her  to  the  place  of  her 
settlement.    And  the  order  was  quashed  by  the  Court 

But  the  reason  upon  which  this  rule  is  founded,  does  not  apply  if  the 
mother  voluntarily  desert  her  child,  and  in  that  case  it  may  be  sent  to  its 
place  of  settlement. 

And  although  where  the  child  continues  with  its  mother  as  a  nurse-child, 
and  during  that  time  is  not  removable  to  its  place  of  settlement,  yet  the 
parish  where  the  child's  proper  settlement  is,  shall  maintain  the  child  indie 
parish  where  it  resides  with  the  mother. 

The  point,  viz.,  "  that  children  under  seven  years  of  age,  living  with  their 
mother  for  nurture  at  the  place  of  the  mothers  settlement,  but  their  own 
settlement  being  in  another  parish,  are  to  be  maintained  by  such  other  parish 
in  which  such  children  are  settled,  was  determined  in  the  case  of  Rsx 
v.  the  Inhabitant*  of  Hemlington,  Doug.  9,  (n.  2)  ;  Cold.  6;  2  Boil,  16; 
2  Not.  P.  L.  304,  924.  The  case  was  this: — Elizabeth,  a  single  woman, 
with  her  child  Mary,  went  under  a  certificate  from  Hemlington  to  Darling- 
ton, in  which  last  parish  she  had  two  bastard  children,  and  there  became 
chargeable.  An  order  being  thereupon  made  for  the  removal  of  her  and 
Mary  to  Hemlington,  she  took  the  two  children  who  were  born  in  Dariintr 
ton  with  her,  they  being  both  uuder  the  age  of  emancipation.  Two  justices 
made  an  order  on  the  parish  of  Darlington  for  the  maintenance  of  die  two 
children  born  in  that  parish,  which  order  upon  an  appeal  was  quashed. 
Davenport  showed  cause  in  support  of  the  order  of  sessions.  After  mention- 
ing the  cases  of  Wangford  v.  Brandon  and  other*,  stated  in  3  Bum's  Jvtkf, 
p.  336,  337,  13  ed.,  he  made  similar  observations  upon  them,  to  those  which 
are  to  be  found  in  Burn's  note ;  viz.,  that  what  had  been  said  in  those  cases 
relative  to  the  present  question  was  only  matter  of  argument,  the  point  in  de- 
pute in  all  those  cases  having  been  the  settlement,  not  the  maintenance.  He 
mentioned  that  Burn,  in  another  place,  p.  326,  seemed  fully  of  opinion,  that 
the  parish  of  the  mother  is  liable ;  and  contended,  that  it  was  contrary  to  the 
spirit  and  intention  of  the  18  Eliz.  c.  3,  to  burthen  the  pariah  where  bastards 
are  born,  with  their  support.  That  the  inconvenience  of  such  a  practice 
would  be  very  great  in  many  cases  where  the  two  parishes  might  be  situated 
at  opposite  extremities  of  the  kingdom.  That  there  is  no  statute  which  gjres 
the  justices  any  authority  to  make  an  order  for  the  maintenance  of  chfldrea 
on  a  parish  where  they  do  not  actually  reside.  That  it  would  be  much  wan 
expedient,  that  the  parish  which  is  bound  to  maintain  the  mother,  should 
also  maintain,  as  casual  poor,  the  children  which  she  had  a  right  to  brifit; 
with  her,  and  which  could  not  be  taken  from  her  before  the  age  of  seven; 
and  that  he  had  been  informed,  that  the  practice  had  been  conformable  to 
what  he  contended  for.  Wallace  was  about  to  reply,  but  the  Court  said  that 
the  point  was  clear  and  settled. — Lord  Mansfield,  C.  J.,  said,  Mr.  Dave** 
port  has  cited  no  authorities  in  support  of  Dr.  Burn's  proposition,  and  then 
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are  many  against  it;  viz.,  Rex  v.  St.  Gila?*  in  the  Fields,  Burr.  S.  C.  No. 
2 ;  Rex  t.  Wongford,  2  Wile. ;  3  Fort.  307 ;  and  Rex  v.  Saxmundham,  2 
Bottj  35 ;  which  is  directly  in  point  The  practice  is  also  agreeably  to  those 
cases. — Aston,  J.,  cited  another  case,  where  it  was  directly  held  that  the 
parish,  where  the  settlement  of  the  nurture-child  is,  shall  maintain  it — 
Judgment,  to  quash  the  order  of  sessions  and  confirm  the  original  order  by 
which  the  parish  of  Darlington  was  charged,  (a) 

The  point  of  the  case  of  Saxmundham  is  merely  given  in  Forteseue, 
without  the  facts  or  the  reasoning  of  the  Court.  But  the  case  of  the 
Inhabitants  of  Shermandbury  t.  Bolney,  Carth.  279,  which  Mr.  Davenport 
mentioned  in  his  argument,  was  exactly  the  same  with  the  present ;  for 
there  can  be  no  distinction  (as  to  this  question)  between  bastards  and  legiti- 
children,  who  have  a  different  settlement  from  their  mother.  In  that 
a  woman  with  three  children,  all  under  seven,  being  settled  in  Sher- 
married  a  person  settled  in  Bolney.  After  toe  marriage,  the 
mother  and  the  three  children  were  sent  to  Bolney.  The  parish  of  Sher- 
wtandbury,  before  the  marriage,  allowed  3*.  per  week  for  three  children; 
and  the  payment  being  discontinued  after  the  marriage,  on  complaint  of 
the  parish  of  Bolney,  two  justices  made  an  order  that  Shermandbury  should 
continue  to  pay  the  3*.  The  sessions,  and  afterwards  the  Court  of  B.  R., 
confirmed  the  order  of  the  justices.  And  the  Court  said,  "  This  case  is 
within  the  equity  of  the  statute  for  the  relief  of  the  poor,  and  there  is  no 
reason  that  Shermandbury  should  be  discharged  of  the  children  by  their 
mother's  marriage."  The  order  may  be  enforced  by  indictment,  or  perhaps 
the  parish  officers,  in  whose  behalf  it  is  made,  might  maintain  a  special 
action  of  assumpsit  against  those  upon  whom  it  was  made.  Vide  Rex  v. 
Toms,  Dougl.  401.  In  Rann  v.  Green,  1  Cowp.  474,  the  Court  held,  that 
when  persons  acting  under  a  private  act  of  parliament,  make  an  order  by 
authority  of  such  act  for  the  payment  of  money,  the  law  raises  an  assumpsit. 
The  same  reason  must  hold  m  the  case  of  a  public  act 
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Order  of  two  Justices  upon  the  Churchwardens  and  Overseers  of  D.  for 
maintenance  of  a  poor  Child  settled  in  D.,  but  residing  with  its  Mother 
in  H.  for  nurture. 

County  of  )  To  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
5      in  the  county  of 

Whereas  S.  S.,  esquire,  one  of  his  Majesty's  justices  of  the  peace  for  the  said 
county,  did,  on  the  complaint  of  the  churchwardens  ami  overseers  of  the  poor  of  the 
parish  ofU.,  in  the  county  of  Y.,  issue  a  summons  under  his  hand  and  seal,  dated 
the  day  of  instant,  and  directed  to  the  churchwardens  and  overseers 

of  the  poor  of  the  parish  (fD.,  in  the  said  county  of  thereby  requiring  them, 

or  some  or  one  of  them,  to  appear  before  him,  and  such  other  of  his  Majesty's  justices 
of  the  peace  for  the  said  county  of  as  should  be  at  in  in  the 

same  county,  this  day  at  o'clock  in  the  forenoon,  to  show  cause  why  an  order 

should  not  be  then  and  there  made  for  the  payment,  by  the  same  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  D.,  of  a  weekly  sum  to  the  said  churchwardens 
and  overseers  of  the  poor  of  the  parish  of  11.,  for  the  maintenance  of  A.  B.,  a  bastard, 
born  in  the  said  paruh  oj  D.,  and  then  resident  in  the  said  parish  of  H.  as  a  nurse- 
child  with  his  mother,  M.  B.  :  And  whereas  A.  O.,  one  of  the  overseers  of  the  poor 
of  the  said  parish  of  D.,  having  appeared  before  us,  S.  S.  and  R.  C,  esquires,  two  of 
his  Majesty's  justices  of  the  peace  for  the  said  county  of  in  pursuance  of  the 

before-mentioned  summons  for  that  purpose,  hath  not  showed  to  us  any  sufficient  cause 
why  an  order  should  not  be  made  upon  them,  the  said  churchwardens  and  overseers  of  the 
poor  of  the  said  parish  of  D.,  to  pay  a  weekly  sum  to  the  said  churchicardens  and  over- 
seers of the  poor of the said  parish  of  H.,  towards  the  maintenance  of  the  said  bastardchild, 
[or,  And  whereas  it  hath  been  duly  proved  to  us,  upon  oath,  that  the  said  churchwardens 
and  overseers  of  the  poor  of  the  said  parish  of  D.,  have  been  duly  summoned  to  appear 
before  vs,  the  said  justices,  to  show  cause  why  an  order  should  not  be  then  and  there 
made;  but  they  or  any  of  them  have  not  appeared  in  pursuance  thereof,  and  have  not 


(a)  This  point  was  also  decided  in  the  case  of  Simpson  et  al,  v.  Johnson  et  al,  Dougl.  7. 
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showed  to  us  any  sufficient  cause  why  the  said  order  should  not  be  made ;]  And  whereas 
the  said  M.  B.,  in  and  by  her  examination  taken  in  writing  and  upon  oath  this  day, 
before  us,  the  said  justices,  hath  declared  that  she  was  delivered  of  the  said  A.  B.  is 
the  said  parish  of  D.,  who  was  born  a  bastard  there,  and  is  now  of  the  age  of 
years,  or  thereabouts ;  that  he,  the  said  A.  B.,  is  now  chargeable  to  the  said  parish  of 
H.,  and  that  she,  the  said  M.  B.,  is  not  willing  to  part  with  her  said  child  until  he 
attains  the  age  of  seven  years :  Now,  in  consideration  thereof,  and  on  the  complaint  of 
the  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  H.,  we  do  hereby 
order  the  said  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  D.t  or 
some  of  them,  to  pay  to  the  said  churchwardens  and  overseers  of  the  poor  of  the  said 
parish  of  H.f  the  sum  of  weekly  and  every  week,  for  and  towards  the  support 

and  maintenance  of  the  said  A.  B.,  until  they  shall  be  ordered  according  to  law  to 
forbear  the  said  allowance,  or  otherwise. 

Given  under  our  hand*  and  seals  at  aforesaid,  the  day  ef 

one  thousand  eight  hundred  and 


S.S. 

R.C.    (L.S 


(L.  S.} 


Thirdly,  Of 

settlement  by 

parentage. 


1.  Derived  from 
the  father. 

Legitimate  child- 
ren  derive  their 
settlement  from 
their  parents. 


Children,  wtaer 
ever  born,  take 
their  parents' 
settlement,  and 
each  successive 
settlement  ac- 
quired by  him. 


(Thirdly)— ®l  dmlntunt  b»  $amttagr. 

1.  Derived  from  the  Father. 

2.  Derived  from  the  3f other. 

3.  Of  Emancipation. 

1.  Derived  from  the  Father. 

Settlement  by  parentage,  and  settlement  by  marriage,  form  the  two  spedei 
of  what  are  called  derivative  settlements,  and  it  is  only  legitimate  children 
who  can  acquire  a  settlement  by  parentage ;  for  a  bastard,  according  to  Holt, 
C.  J.,  Las  no  father,  or  rather  none  that  the  law  looks  upon  as  such,  tad 
consequently  can  derive  no  settlement  from  the  relation  of  child  and  parent 
Hard's  Case,  2  Salk.  427. 

It  seems  to  have  been  erroneously  thought  atone  time,  that  if  a  legitimate 
child  were  born  whilst  the  parents  were  in  a  state  of  vagrancy,  or  in  a 
parish  different  from  that  in  which  the  parents  were  settled,  or  was  barn  an 
idiot,  that  it  was  settled  where  born.  lb.  CoxweUr.  ShiUtn/ifortL,  Foot,  313 ; 
Fol.  269. 

But  the  rule  is,  that  a  legitimate  child  is  only  entitled  to  a  settlement  where 
it  is  born,  in  case  the  parents  have  no  settlement,  or  none  that  is  known  n 
this  country.  This  applies  to  foreigners  who  come  into  England  and  am 
children  here — they  themselves  having  acquired  no  settlement.  Bnt  in  the 
case  of  children  of  Irish  and  Scotch  parents,  and  forming  part  of  the  nunflv 
of  such  parents,  they  are  not  to  be  relieved  in  the  place  of  their  birth  if  tkev 
parents  become  chargeable,  but  must  be  removed  with  their  parents  to  Ire- 
land or  Scotland,  under  59  Geo.  III.  c.  12,  s.  33.  If,  however,  the  ckiU 
only  becomes  chargeable,  as  where  a  daughter  born  in  this  country  of  Ink 
parents  became  pregnant  with  a  bastard  child,  and  was  therefore  chargeable, 
but  the  parents  had  never  asked  for  relief ;  it  was  held  that  the  daughter  wu 
removable  to  the  place  of  her  birth.  Rex  v.  Whitehaven,  5  B.  f  A.  73ft 
See  further,  ante,  232,  Casual  Poor. 

However,  the  place  of  birth  of  legitimate  children  is  not  their  place  of 
settlement,  for  wherever  they  may  happen  to  be  born,  they  take  the  settlement 
of  their  father,  or  in  default  of  his  settlement  being  known,  of  their  mother. 
Thus  if  a  father  whose  settlement  is  in  A.  removes  to  B.  and  before  he  hn 
gained  a  settlement  there,  has  a  son  born  in  2?.,  the  son  is  settled  in  A.  But 
if  the  father  gain  a  new  settlement  either  in  B.  or  any  other  parish,  he  gaisi 
it  for  his  son  as  well  as  for  himself,  so  long  as  the  son  remains  part  of  fan 
family,  or  is  as  it  is  called  unemancipated.  Such  was  the  judgment  of 
Holt,  C.  J.,  in  Cumner  v.  Milton,  2  Salk.  528 ;  where  a  man  settled  st 
Cwrtner  and  having  several  children  born  in  that  parish,  afterwards  removed 
to  Milton  with  his  children  and  gained  a  settlement  there,  where  he  becom- 
ing chargeable,  the  justices  erroneously  supposed  the  children  were  removable 
to  Otmner,  and  made  an  order  accordingly,  which  was  quashed. 


i 


•  family,  they  shall  follow  their  father's  settlement."         *  bcfon.     "       " 

death  of  the  lather  before  the  child  is  born,  will  not  defeat  Iti  tight  The  child  bom 
element  vhn  the  father  was  last  settled  before  hii  death.  Rex  i.  •Itettoiatbei'i 
t,  Vin.  Abr.  382 ;  2  Boll,  19 ;  1  AW.  P.  L.  274.  *"■• 

t.  St.  Mary,  Cardigan,  6  T.  B.  116;  1  Not  P.  L.  277.     E.  J.,   F»th««t«int  r™ 
tighter  Jf.,  and  J.  and  J.  J.,  sons  of  her  husband  by  a  former  wife,   ftloBy- 
imoTed  from  Si.  Mary,  Cardigan,  to  /,.    Older  quashed.    Case :  The 
's  husband  was  settled  in  L. :  he  was  convicted  of  sheep-stealing  in 
md  sentenced  to  death,  but  before  execution  he  escaped  from  gaol.  Two 
afterwards  he  returned  to  Cardigan,  and  continued  there  till  1792; 

that  time  he  married,  and  his  wife  had  by  him,  John,  one  of  the 
1  removed;  on  her  decease  he  married  C.  J„  and  had  the  pauper 
:  he  afterwards  absconded  in  1792.  The  wife's  settlement  before 
ge  was  in  Si.  Mary,  Cardigan.  It  wss  argued  that  the  lather's 
ent  was  destroyed  by  his  attainder. — Lord  Kenyan,  C.  J.  A  settle- 
i  not  the  property  of  any  man ;  it  cannot  escheat,  neither  can  it  be 
a  franchise :  in  the  case  of  a  franchise  it  was  rightly  decided,  that 
inder  the  franchise  was  lost,  and  that  the  party  had  no  right  to  Tote 
election.  But  this  person  was  before  his  attainder  settled  in  the 
to  which  the  paupers  were  removed,  and  I  think  that  the  father's 
est  was  communicated  to  them.  It  would  be  another  question 
r  the  man  himself  could  acquire  a  settlement  after  the  attainder, 
this  see  the  next  casej 

t.  Haddenham,  15  Etui,  463;  Batt,  eont.  169;  1  Nol.  P.  L.  277.  Dtodiaite*  to 
al  of  E.HiU,  from  Thame  to  Haddenham,  was  on  appeal  confirmed,  ^"^^t 
E.  Hilt  was  bom  in  Thame,  in  May,  1791,  and  at  the  time  of  her 
he  settlement  of  her  father,  S.  Hill,  was  in  Thame.  She  has  not 
ad  any  settlement  in  her  own  right  In  1790,  S.  Hill  was  convicted 
mi  ■lelini.  and  receired  sentence  of  death.  An  instrument,  under 
jn  aejauj,  was  then  produced,  which  recited,  that  S.  Hill  had  been 
ted  of  horse-stealing,  and  had  sentence  of  death  passed  upon  him ; 
at  the  king  was  induced  to  grant  him  a  free  pardon;  and  it  directed 
1  to  be  forthwith  discharged  out  of  custody,  and  that  he  be  inserted 
next  general  pardon  that  shall  come  out  for  the  Oxford  circuit,  with- 
j  condition  whatsoever.     (liven,  See.    By  his  Majesty's  command, 

Grauille.  Search  had  been  made  in  the  office  of  the  clerk  of  assize 
Oxford  circuit,  and  it  did  not  appear  that  any  general  pardon  includ- 
Hill  had  been  made  out :  it  did  not  appear,  by  any  evidence,  that 
nor*]  rmirinn.  inrlndincr  X.  Hill,  or  iuiv  roecial  nnrdnn  to  him  under 
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Proof  of  the 
father's  settle- 
meot  will  estab- 
lish the  settle- 
ment of  the  child, 
if  nothing  appear 
to  the  contrary. 


The  children  take 
the  father's  set. 
tlement,  derived 
from  their  grand- 
mother, in  pre- 
ference to  that  of 
their  own  mother. 


s.  Derived  from 
the  mother. 


cjjjpor, — (V.  Settlement  of  the  Poor.) 

manor  of  H.,  which  were  surrendered  to  the  use  of  S.  Hill,  his  heirs  and 
assigns,  and  he  was  admitted  tenant  thereof,  according  to  the  custom  of  the 
said  manor,  and  took  possession  of  and  resided  on  the  premises  so  purchased 
by  him,  and  still  continues  to  reside  on  part  thereof,  and  has  sold  and  sur- 
rendered the  remainder. — Lord  EUenborough,  C.  J.,  said,  The  point  raised  is 
of  some  doubt,  and  of  more  general  importance  than  usually  arises  on  settle- 
ment cases.  In  the  form  of  it  a  purchase  was  made,  which  satisfies  the 
terms  of  9  Geo.  I.  c.  7,  s.  5,  "  that  no  person  shall  acquire  any  settlement 
in  any  parish  for  or  by  virtue  of  any  purchase  of  any  estate  or  interest  in 
such  parish,  whereof  the  consideration  for  such  purchase  doth  not  amount  to 
30/.  bonA  fide  paid  for  any  longer  time  than  such  person  shall  inhabit  in 
such  estate,"  &c.  Now  this  was  in  its  form  a  purchase  for  more  than  30/., 
and  he  resided  on  it  for  more  than  forty  days,  and  he  has  not  been  removed 
from  it.  Who  then  was  in  a  condition  to  remove  him  for  the  forty  days? 
The  lord,  who  has,  by  admitting,  accepted  him  for  his  tenant ;  even  ir  be 
could,  after  that  admission,  object  to  him,  has  not  objected.  If  die  lord  had 
no  notice  of  the  objection  at  the  time  of  the  admission,  I  do  not  mean  to 
say  that  he  was  afterwards  precluded  from  making  the  objection ;  but  be 
has  not  in  fact  objected,  and  the  tenant  has  now  continued  for  nine  yean 
in  possession ;  and,  by  the  statute  of  limitations,  part  of  the  rents,  issues, 
ana  profits,  can  be  no  longer  recovered  from  him ;  so  that  if  he  had  a  de- 
feasible estate  during  the  first  forty  days,  he  has  held  the  estate  undefeated 
for  more  than  that  period,  which  cannot  now  be  impeached.  And  whether 
or  not  the  crown  could  have  impeached  his  title,  he  has  now  held  the  estate 
under  a  title,  not  defeated  for  above  forty  days.  The  other  judges  assented. 
Order  confirmed. 

Rex  v.  Stone,  6  T.  R.  56.  M.,  the  wife  of  T.  Davenport,  and  her  infant 
daughter,  were  removed  from  Stone  to  Seighford  in  Staffordshire.  The  ses- 
sions quashed  the  order,  and  stated  that  T.  had  left  his  wife  and  family  for 
three  quarters  of  a  year,  during  which  time  she  had  not  heard  of  him,  nor • 
had  he  since  been  m  either  township.  The  settlement  of  77s  father  was 
stated  to  be  in  Seighford,  but  T.  himself  was  not  born  there,  and  it  did  not 
appear  by  any  evidence  that  he  had  gained  any  settlement  in  his  own  right 
It  was  further  stated,  that  the  removal  had  been  made  without  any  exami- 
nation of  Thomas,  the  husband  of  Mary,  and  that  due  diligence  had  not 
been  used  by  the  respondents  to  find  him  out. — Lord  Kenyan,  C.  J.,  said, 
that  there  was  nothing  in  the  case ;  that  the  evidence  produced  was  legal 
evidence,  and  if  not  contradicted,  sufficient  to  establish  the  settlement  ia 
Seighford ;  but  that  the  sessions  seemed  to  have  thought  it  indispensably 
necessary  to  procure  further  evidence,  in  which  they  were  mistaken.  Tbe 
order  of  sessions  was  therefore  quashed. 

Rex  v.  St.  Matthew's,  Bethnal  Green,  Burr.  S.  C.  482 ;  2  -Bo//,  29;  1 
Not.  P.  L.  274,  275.  A  man  whose  settlement  was  not  known,  married  t 
woman  who  was  settled  in  the  precinct  of  St.  Katherine's;  they  had  a  son  bom 
in  Bethnal  Green,  which  son  married  a  woman  settled  in  St.~Leonarm\Sh*e' 
ditch,  and  had  several  children  by  her.  It  was  argued  that  these  childid 
ought  to  follow  the  acquired  settlement  of  their  mother,  and  not  their 
father's,  which  was  only  a  derivative  one  from  their  grandmother,  who  had 
married  a  Frenchman,  who  had  no  settlement  But  the  Court  said,  that 
there  is  no  difference  between  an  acquired  and  a  derivative  settlemeat 
And  the  rule  laid  down  was  this :  that  the  child's  settlement  follows  that  of 
its  father,  if  its  father's  can  be  found,  and  that  no  recourse  shall  be  had  to 
the  mother's  settlement,  till  that  of  the  father  can  be  traced  no  further.  Aid 
these  children  were  adjudged  to  be  settled  at  St.  Katharine's. 

2.  Derived  from  the  Mother. 

The  child's  settlement  follows  that  of  its  father,  whether  acquired  by  his 
own  act  or  derived  from  his  parents,  till  it  can  be  traced  no  further;  re- 
course shall  then  be  had  to  the  settlement  of  the  mother. 

Berkhamstead  v.  St.  Mary,  North  Church,  2  Sets.  Ca.  182  ;  1  AW.  P.  L. 
258,  276.  The  father  ran  away,  and  the  mother  went  and  resided  on  •* 
estate  devised  to  her.    One  question  was,  whether  the  children  could  gala 


i 


gea  that  her  daughter  snouia  oe  setuea  wiiu  ner  mouiei  in  at. 

>ere  her  mother's  settlement  tu  before  marriage.     8.  P.  St.  Jh- 

I.  Jokn'i,  Burr.  8.  C.  3«7. 

Sfc  JWi,  Skadmtl,  2  Sea.  Ca.  113.     Resolved  by  gyre  and   sowhmthe 

Js.,  that  where  the  father,  being  a  foreigner,  had  no  settlement,  JJK  ™  * 

tn  should  have  the  benefit  of  their  mother's  settlement;  for  that 

hould  descend  to  them,  and  they  should  not  he  sent  to  the  place 

*h. 

lement  of  a  father  is  superseded  by  a  settlement  acquired  by  the 

ter  his  death,  unless  she  derive  such  settlement  by  a  subsequent 

rgrt  v.  St.  Mmw'i,  Pol  2.'>4  ;  I  Srtt.  CVA9  ;  2fln»,23;  1  AW.    Cblldmi  fmiow 

.   A  man  settled  in  Sr.  A'aM*n"«e's,  married,  and  had  six  children  {{£  ££SUl^.of 

,anddied.   AAcr  his  death,  the  widow  wentinioS/.Gmrp#,withher  qnimufwuiB 

nd  rented  a  bouse  of  12/.  a-vear,  and  lived  in  it  with  her  children   rt«ttio(ibe 

ha.     The  question  was,  whether  the  children  should  be  settled   "*""• 

x  father  was  last  settled,  or  hare  a  settlement  with  the  mother  in 

!?    And  the  whole  Court  were  of  opinion  that  the  six  children 

:&  in  St.  Grmyr,  where  the  mother's  newly  acquired  settlement 

i  by  Parker,  C.  J.  :  There  is  no  distinction  between  the  settlement 

i  with  the  father  or  mother;  for  they  are  as  much  tier's  as  the 

ad  nature  obliges  her,  as  much  as  the  father,  to  provide  for  them ; 

s  law :  and  every  argument  that  holds  for  their  settlement  with 

,  holds  as  to  their  settlement  with  the  mother.    The  reason  why 

ball  not  gain  a  settlement  where  the  widow  gains  a  settlement 

itermarriage  in,  because  it  is  then  not  her  family  but  her  hus- 

nd  she  canr.ui  give  the  children  any  sustenance  without  the  hus- 

we.    But  in  this  case,  since  she  is  equally  punishable  with  her 

Cot  deserting  her  children,  and  therefore  could  not  leave  them 

»,  they  must  gain  a  settlement  with  her. 

•d  V.  Pau/ipury,  2  Ld.  Raym.  1473  ;  3  Strm.  746  ;   1  Not.  P.  L.    Sunt  point  as  in 

ftuwfcw  was  settled  at  Woodead,  and  died,  leaving  a  widow  and  the  '6o™  "** 
bter,  aged  14  years.  The  widow  removed  to  Paukpury,  into  a 
of  her  own  for  life,  and  took  her  daughter  with  her,  and  the 
lived  with  her  there  two  years.  And  the  question  was,  whether 
iter  gained  a  settlement  at  PmlupmT/  ?  And  it  was  judged  that 
because  the  mother  being  a  widow,  having  gained  a  new  settlc- 
■  her  husband's  death,  the  daughter  gained  a  settlement  also  as 
■r  family.     And  there  U  no  difference  between  a  father's  gaining 
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Thirdly,  Of 

settlement  by 

parentage. 

s.  Derived  from 
the  mother. 


But  intermarry- 
ing with  a  second 
husband  will  not 
change  the  settle- 
ment or  the  chil- 
by  the  first  mar- 
riage. 


3.  Of  emancipa- 
tion. 


General  rule  for 
children  under 
twenty  one. 


■Utoor— (V.  Settlement  of  the  Poor.) 

Barton  Turf*  v.  Happisburg,  Burr.  S.  C.  49 ;  2  Bott,  52;  1  Not.  P.  L. 
276.  T  Man  hired  a  farm  of  the  yearly  value  of  100/.  in  Barton  Turfe, 
which  he  occupied  for  about  three  years,  and  died  there.  After  his  death 
his  widow  removed  from  Barton  Turfe  to  Happisburg,  and  dwelt  in  a 
house  and  occupied  lands  there,  given  to  her  oy  the  will  of  her  father. 
Her  daughter,  being  then  of  the  age  of  thirteen  years,  lived  with  her 
mother  as  part  of  her  family,  for  about  a  year  and  a  half.  By  the  Court: 
the  daughter  gained  a  new  settlement  in  Happisburg,  by  living  with  her 
mother  there,  as  part  of  her  family,  upon  the  mother's  own  estate*  For  a 
child  may  gain  a  settlement  under  its  mother  after  the  fathers  death, 
equally  as  under  its  father  whilst  alive.  The  mother's  settlement  has  the 
same  effect  upon  the  child  as  the  father's  had. 

The  like  was  held  in  Rex  v.  Oulton,  2  Burr.  S.  C.64 ;  2  J2ofr,53;  1  AW. 
P.  L.  276. 

Wangford  v.  Brandon,  Carth.  449 ;  2  Salk.  482.  Three  men  of  Wang- 
ford  married  three  widows  of  Brandon,  each  of  which  widows  had  children 
by  their  former  husbands,  some  under  seven,  some  above  seven  years  of  age. 
It  was  holder)  that  the  children  did  not  gain  a  settlement  in  Wangford,  not 
were  removable  thither,  to  charge  that  parish.  As  to  the  nurse  children, 
they  indeed  might  be  sent  thither  for  nurture  only;  yet  still  Brandon  must 
relieve  them  there,  and  not  Wrangford.  But  the  children  above  the  age  of 
seven  years  ought  not  to  be  removed  at  all,  being  settled  inhabitants  of 
Brandon ;  and  the  removal  of  the  mother  shall  have  no  influence  on  the 
settlement  of  her  children. 

In  Cumner  v.  Milton,  (ante,  288)  it  was  said  that  if,  after  the  death  of 
the  father,  the  mother  marry  again  to  a  husband  who  is  settled  in  another 
parish,  this  is  an  accidental  settlement  of  their  mother,  and  as  she  is  now 
become  one  person  with  him,  shall  not  gain  a  settlement  for  her  children. 

St.  Giles's  in  the  Fields  v.  St.  Clements,  Burr.  S.  C.  2 ;  2  Bott,  50; 
1  Nol.  P.  L.  276.  J.  M.,  the  pauper,  was  an  infant  of  nine  years  of  age. 
His  father's  settlement  was  not  known:  his  mother's  settlement  bete 
their  marriage  was  known:  his  father  died:  his  mother  married  a  second 
husband,  who  had  a  settlement ;  and  she  gained  a  new  settlement  by  this 
second  marriage.  By  the  Court :  J.  M.'s  settlement  is  where  his  mother 
was  last  settled  before  her  marriage  with  J.'s  father ;  the  new  gained  set- 
tlement of  his  mother  not  being  gained  in  her  own  right,  but  only  in  right 
of  her  second  husband.  And  in  this  case  the  Court  agreed,  that  where 
children  are  sent  with  their  mother  for  nurture,  they  are  to  be  supported1 
at  the  expence  of  the  parish  where  their  legal  settlement  is, 

3.  Of  Emancipation. 

A  child  will  follow  each  newly  acquired  settlement  of  his  parents  so  ksg 
as  he  continues  a  member  of  the  family,  that  is,  until  he  is  emancipsifd, 
and  no  longer.  In  case  the  father  have  no  settlement,  the  mother  m  tk 
head  of  the  family,  for  the  purpose  of  communicating  a  settlement  to  the 
children,  or  subordinate  members  thereof;  and  she  assumes  the  same  rash 
with  the  like  capacity  to  confer  the  same  privilege,  after  the  death  of  her 
husband,  who  had  a  settlement,  until  she  herself  becomes  again  a  sb 
note  member  of  another  family,  by  contracting  a  fresh  marriage. 

Emancipation  is  effected  when  the  child  ceases  to  be  a  subordinate 
ber  of  his  father's  or  mother's  family.  This  may  be  accomplished  in 
ways,  but  the  rule  laid  down  by  the  present  Lord  Chief  Justice  of  tk 
King's  Bench,  supplies  a  safe  criterion  by  which  to  ascertain  when  the 
emancipation  is  complete.  His  Lordship,  in  the  case  of  Rex  v.  WUmingsm, 
5  B.  8f  A.  625,  said,  "  It  is  of  importance  to  lay  down  a  general  rate  fo 
the  guidance  of  magistrates  on  the  subject  of  emancipation,  and  the  belt 
which  I  can  suggest  is  this,  that  during  the  minority  of  a  child  there  ess 
be  no  emancipation  unless  he  marries,  and  so  becomes  himself  the  head  of 
a  family,  or  contracts  some  other  relation,  so  as  wholly  and  permanently  t» 
exclude  the  parental  control.  I  say  nothing  about  his  acquiring  a  settle- 
ment of  his  own,  because  that  does  not,  as  it  seems  to  me,  properly  fell 
under  this  head.    There  can  be,  however,  no  question,  that  in  that  case  he 
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tlie  above  exceptions  ot  mainage,  Mid  the  acquiring  a  settle-  wn"  ™«  ™ 
m,  it  may  be  further  stated  that, "  During  the  minority  of  the  *dulu- 
remain,  under  almost  any  circumstance*,  unemancipated ;  but 
<cttleujent  is  acquired  by  the  parent  after  the  child  has  attained 
snty-one,  it  will  not  be  communicated  to  the  child  unless  in  fart 
una  part  of  the  family.  Where  therefore  at  that  period  lie  is 
oyed  in  gaining  a  livelihood  for  himself,  or  serving  in  the 
10  longer  remains  a  member  of  the  family."  By  the  same 
I,  Rex  v.  HardxHck,  5  B.&A.  176. 

lien  will  be  emancipated  by  marriage.  By  acquiring  a  settle- 
eence  from,  in  any  service  and  independence  of,  his  parents,  and 
parental  control  before  twenty-one,  does  not  emancipate  him. 
r  be  emancipated  by  actual  separation,  or  by  remaining  sepa- 
ling  of  age. 

t  is  said  that  the  acquisition  of  a  settlement  fay  a  child  does  not 
inder  the  head  of  emancipation,  yet  as  it  has  been  generally 
'  that  title,  the  decisions  upon  that  point  are  enumerated  here. 

1.  Of  EinancipatiaHbif  Marriagl. 
rtnn,  1  Bait,  526;  1  Nol.  P.  L.  310.     The  pauper's  father  was  MarrisM bram 
and  resided  there  from!779  to  1790,  with  bis  family,  including   SMlj*f^- 
In  1782,  the  pauper,  then  twenty-two  years  of  age,  married,  MUoShN thwtV 
the  family  of  the  lather  as  part  of  it :  in  1783  his  wife  died.   h«  conttnw  to 
till  continued  with  his  father.     In  1790  he  removed  with  his  StB^SaUS 
tt  Harford,    and  while  the  pauper  continued  there  with  the 
ther  acquired  a  settlement  there,    fn  1796  the  pauper  married 
jntinuing  with  his  father,  and  had  children,  but  he  gained  no 
.  has  own  right.   The  pauper  and  his  family  were  removed  from 
i  and  the  sessions  affirmed  the  order ;   considering  that  the 
snancipaied  by  the  first  marriage.     And  Lord  Kenyan,  C.  J., 
canons  could  not  intend  more  by  that  statement  than  to  inform 
ly  and  personally  the  pauper  lived  in  the  same  house  with  his 
ook  his  fare  at  the  same  board  with  him,  but  they  wish  to  bo 
ether  that  so  far  constituted  him  in  point  of  law,  one  of  his 
j  under  the  circumstances,  as  that  after  his  marriage  he  would 
ly  acquired  settlement  of  the  Either,  and  I  am  of  opinion  that 
-By  the  Court.   Order  affirmed. 

is  case,  upamtiim  from  the  family,  as  well  as  marriage,  seems 
thomrritre — '-'- 
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Thirdly,  Of 

settlement  by 

parentage. 

S.  Of  emancipa- 
tion. 

he  and  his  father 
last  lived  to- 

Sther,  while  the 
Jier  gained  a 
settlement  there. 


A  son  at  nine- 
teen, leaving  his 
father  and  going 
into  another 
parish  and  mar- 
rying, is  emanci- 
pated, and  his 
children  can  de- 
rive no  settlement 
from  their  grand- 
father. 


Marriage,  and 
living  separate 
from  the  father, 
amounts  to 
emancipation. 


$00t—  (V.  Settlement  of  the  Poor.) 

churchwarden  and  other  parish  offices,  and  staid  till  1716 :  that  in  1716  ha 
purchased  a  cottage  of  1/.  12*.  6d.  a  year  in  Eashooodhay,  and  went  and 
lived  upon  it  till  his  death ;  hut  Robert  his  son,  the  pauper,  staid  behind  in 
Weshvoodhay,  where  he  married,  and  had  worked  ever  since  on  his  own 
account.  It  was  moved  to  quash  the  order  of  sessions,  confirming  the  order 
of  removal,  for  that  the  settlement  of  Robert  the  pauper  was  either  at  Ham*- 
stead  Marshal  I ,  where  he  was  horn,  and  where  he  lived  till  he  was  eight 
years  old ;  or  if  it  should  be  held  that  he  gained  a  new  settlement  with  the 
father,  by  removing  with  him  as  part  of  his  family,  yet  they  could  carry 
him  no  farther  than  Westwoodhay,  which  is  the  last  place  to  which  he  ac- 
companied his  father.  On  the  other  hand  it  was  insisted,  that  let  the  son 
be  of  what  age  he  will,  he  shall  follow  the  settlement  of  his  father,  tiD  he 
gain  one  by  his  own  acquisition ;  and  it  appeared  he  had  never  done  any 
Sling  to  gain  a  settlement  by  any  act  of  his  own,  either  in  Hampttead Mar- 
shall, Chevely,  or  Westwoodhay. — Pratt,  C.  J.  The  question  is  not,  when 
this  man  aud  his  family  are  settled,  but  whether  there  appears  a  settlement 
of  him  in  Eastwoodhayr  If  he  had  gone  thither  with  his  father,  as  part  of  the 
family,  possibly  it  might  have  been  a  settlement  of  him  there :  but  oy  staying 
behind,  he  was  divided  from  his  father,  and  therefore  there  is  no  colour  to 
make  it  a  settlement  in  Eastwoodhay.  I  think  his  settlement  is  in  West- 
woodhay, which  was  the  last  place  where  he  lived  as  part  of  his  father's 
family.    To  which  the  rest  of  the  Court  agreed :  and  the  order  was  quashed. 

St.  MichaeVs  Coslany  in  Norwich  v.  St.  Matthew's  in  Ipswich,  2  Sets. 
C.  129 ;  2  Stra.  831;  2  Bott,  32;  1  NoL  P.  L.  317.     E.  Williams,  Ax* 
his  wife,  and  E.,  S.,  and  A.,  children  of  the  said  E.,  the  father,  were  removed 
from  St.  Michael,  in  Norwich,  to  St.  Matthew  in  Ipswich.     Case :  EdwtwU 
Williams,  the  grandfather,  was  settled  at  Shepton  Mallet,  and  afterwardi 
removed  to  Bruton,  and  had  a  writing  given  him  from  Shepton  Mallet, 
acknowledging  his  settlement  to  be  there ;  by  virtue  of  which  he  continued 
at  Bruton  for  twenty  years,  where  Edmund  the  son  was  born ;  he  continued 
there  with  his  father  till  he  was  nineteen  years  of  age,  and  was  bred  up  to 
his  father's  business  of  a  woolcomber.    Then  E.  the  son  left  his  father,  and 
came  to  Norwich,  and  there  he  married  two  wives ;  by  the  first  he  had  E. 
the  grandson ;  and  ten  years  after  his  wife  died.    Then  he  married  Armt, 
his  now  wife,  by  whom  he  had  S.  and  A.,  two  other  children ;  since  whose 
birth,  about  two  years  ago,  E.  Williams,  the  grandfather,  gained  a  new 
settlement  at  St.  Matthew\  Ipswich :  but  Edmund  the  son  hath  never  lived 
with  his  father  at  Ipswich,  or  any  where  else,  since  he  lived  with  him  tt 
Bruton. — Mr.  J.  Reynolds:  I  do  not  see  how  the  father  can  gain  a  settle- 
ment for  the  son,  so  many  years  after  the  son  has  left  him. — Lord  Raymtmi, 
C.  J. :  I  think  it  is  odd,  that  an  old  man  of  sixty,  who  has  left  his  father  fee 
forty  years,  shall  follow  the  settlement  of  his  father  as  often  as  his  father 
removes.    In  the  case  of  young  children  it  is  otherwise ;  for  they  cannot 
be  severed  from  their  parents  because  of  nurture. — And  per  Cur.  The  ream 
why  we  enquire  into  the  ages  of  children  is,  because  if  they  are  grown  vn, 
ana  above  seven  years  old,  they  may  gain  a  settlement  by  their  own  act: 
but  it  is  almost  a  contradiction  in  terms  to  say,  that  a  man,  who  has  left  has 
father  forty  years,  shall  follow  the  settlement  of  his  father. 

Bugden  v.  Amp  thill,  Burr.  S.  C.  270 ;  2  Bott,  60 ;  I  Nol.  P.  L  310. 
J.  G.,  the  father  of  T.  G.,  the  pauper,  came  by  certificate  from  A  to  4. 
They  remained  together  at  A.,  under  the  certificate,  till  T.  G.  the  pauper, 
came  of  age.  After  which  T.  G.,  the  pauper,  married  in  A.,  and  left  Ins 
father,  and  lived  there  with  his  wife  and  children,  distinct  from  his  father, 
till  removed  by  this  order.  Three  years  after  the  marriage  of  T.  Cn  Aft 
father  removed  from  A.  to  B.  and  there  gained  a  settlement,  but  nehte 
T.  G.  the  pauper,  nor  his  wife,  nor  any  of  his  children,  ever  lived  then. 
It  was  argued  that  the  last  settlement  of  /.  G.  the  father,  would  he  the 
legal  settlement  of  the  son,  unless  the  son  had  gained  a  new  settlement  of 
his  own.  Upon  the  other  side,  it  was  said,  that  as  the  son  did  not  live  with 
his  father  at  B.  he  could  not  gain  a  settlement  there,  being  no  pert  of  his 
family ;  and  the  rather,  because  he  had  an  independent  and  distinct  farmrf 
of  his  own  at  another  place.    And  of  that  opinion  was  the  Court,  who  held 
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that  "  the  pauper  ceased  to  be  part  of  his  father's  family,  upon  his  marry- 
ingand  living  separate  and  distinct  from  his  father." 

The  like  determination  was  made  in  R.  r.  Heath,  5  T.  R.  583 ;  2  BoU, 
614 ;  1  Not.  P.  L.  316.  Which  was  a  question  of  settlement  by  certi- 
ficate ;  it  appeared  that  the  son  of  the  certificated  person  married,  and  lived 
separately  from  his  father,  and  it  was  adjudged  that  such  a  person  ceased 
to  be  part  of  his  father's  family,  when  he  married  and  lived  separate  from 
his  father;  and  R.  v.  Mortlake,  2  Bott,  766 ;  1  Not.  P.  L.  310;  is  to  the 
same  effect 

R.  r.  WalpoU  St.  Peter's,  Burr.  S.  C.  638;  1  Bla.  Rep.  669 ;  2  Bott, 
35 ;  1  AW.  P.  L.  317.  The  pauper  being  settled  at  Outweil  as  part  of  his 
father's  family,  enlisted  for  a  soldier,  and  continued  in  the  service  four 
yean;  after  his  discharge,  he  came  home  to  his  father,  who  had  removed 
from  Outwell,  and  then  lived  at  WalpoU,  and  rented  and  occupied  a  farm 
there  of  about  50/.  a  year,  and  continued  there  with  his  father  about  twelve 
or  fourteen  weeks ;  and  afterwards  worked  at  different  places  as  a  labourer, 
till  he  was  removed  by  an  order  from  Wisbech  to  Walpole.  He  had  never 
gained  any  settlement  of  his  own.  The  sessions  confirmed  the  order.  It 
was  moved  to  quash  both  these  orders,  for  that  the  pauper's  settlement  was 
at  Outwell;  which  was  the  place  of  his  father's  settlement  at  the  time  of 
the  pauper's  leaving  his  father's  family,  and  consequently  the  pauper's  own 
derivative  settlement  The  son,  by  enlisting  for  a  soldier,  and  continuing 
four  yean  in  the  sen-ice,  became  emancipated  from  his  father's  family ; 
and  not  having  gained  any  subsequent  settlement  for  himself,  must  resort 
to  his  old  derivative  settlement  at  Outwell;  and  could  not,  after  such  an 
emancipation  from  his  father's  family,  gain  a  settlement  at  WalpoU  Su 
Piter's,  where  his  father  had  newly  and  subsequently  gained  a  settlement, 
but  had  none  there  when  the  son  left  him  and  ceased  to  be  part  of  his 
family.  And  a  rule  was  made  to  shew  cause.  Which  rule  was  made  ab- 
solute, without  defence.    And  both  the  orders  were  quashed. 

It  is  to  be  observed,  that  whether  the  pauper  was  under  age  or  not  at  the 
time  of  the  enlistment,  or  the  discharge,  does  not  appear,  the  above  case  there- 
lore  is  of  very  little  authority  for  want  of  this  material  fact  being  stated.  It  is 
dear  from  more  recent  decisions,  that  if  the  return  to  the  father's  family  be 
while  the  son  is  still  a  minor,  the  emancipation  is  not  complete.  See  Rex  v. 
Rotherfield  Greys, post,  297, and  Rex  v.  Whitehaven, ante,  278.  In  the  follow- 
ing case  it  is  clear,  though  not  stated  in  express  terms,  that  the  pauper  did 
not  return  to  England  till  after  he  was  of  full  age,  and  he  was  still  a  soldier. 

Rex  v.  Stanwix,  5  T.  R.  670;  2  Bott,  45 ;  1  AW.  P.  L.  317.  Jane  and 
Isabella  Campbell,  both  widows,  and  the  fire  children  of  Isabella,  were 
removed  from  St.  Mary's,  Carlisle,  to  Stanwix.  The  sessions  confirmed 
the  order.  Case:  Jane  (since  dead)  was  the  widow  of  A.  Campbell,  a 
Scotchman :  Isabella  is  the  widow  of  W.  Campbell,  who  was  the  legitimate 
son  of  Alexander  and  Jane ;  and  the  five  children  are  the  legitimate  children 
of  William  and  Isabella.  Alexander  became  seised  of  a  messuage  and 
tenement  in  Stanwix  by  descent,  upon  which  he  resided  upwards  of  a  year, 
about  the  years  1774  and  1775.  Some  time  l>efore,  and  until  the  premises 
in  Stantcix  descended  to  Alexander,  he  resided  in  Scotland,  where  William, 
about  nineteen  years  of  age,  enlisted  and  left  his  father's  family  in  Scotland, 
which  was  some  years  before  the  above  premises  descended  to  his  father. 
William,  after  having  been  for  some  time  beyond  the  seas  as  a  soldier, 
returned  to  England,  (his  father  being  then  dead,)  and  married  the  pauper 
Isabella  at  Plymouth,  and  went  beyond  sea  again  as  a  soldier,  and  at  the 
end  of  two  years  returned  again  to  England ;  and  he  came  to  Rickergate 
quarter,  adjoining  to  Stanwix,  where  he  lived  six  years,  and  then  removed 
into  St.  Mary%  where  he  lived  four  years,  but  never  acquired  any  settlement 
by  any  act  of  his  own.  Alexander  sold  part  of  the  estate  in  Stanwix  in  his 
life-time,  and  resided  upon  the  residue,  consisting  of  a  house  and  garden  of 
the  yearly  value  of  21.  bs.  till  his  death,  which  premises  he  devised  to  Jane 
his  wife  for  life,  and  after  her  death  to  William  his  son,  his  heirs  and  assigns 
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A  son  enlisted  tor 
a  soldier,  and  was 
absent  four  yearn, 
and  then  returned 
to  hit  rather:  Held 
to  be  emancipat- 
ed. 


Where  the  son 
enlists  as  a  sol- 
dier, and  thereby 
puts  himself 
under  the  control 
of  others,  it  ih  an 
emancipation  («). 


(a)  But  see  how  this  doctrine  is  limited  and  explained  by  the  subsequent  cases. 
VOL.  IV.  V 


!94  r  •&<Amenl  of  the  Poor.) 

Thirdly,  '  P*  ^Mami;  possessed  thereof,  nor  resided  therein, 

uttiraiFar  *g*fffi*f /—ft  "kOt  »ft"  "er  husband's  death,  iim- 

psrwtla  iW         .   pt^Jjiti  &r,£efieaMCR  for  several  yean,  when  she  remove!  li> 

- r; /»,-./"■  £  *!»')*'  'S*  "^"jwutfuut  year's  ago, and  continued  to  live  with  him 

102;™"  •"'■'^t'-     '^t&JS'***  •ft""1""  w'th  his  widow,  until  Jane  herself  died 

jg^yjj  r??i~^  **f^J***'%i(l  it  being  urged,  that  in  Rex  v.  Cold  Athlon,  it  ns 

«t  hh  J  ,***•""'  /*r^-rT.^Jriuinot  be  emancipated  unless  he  has  gained  a  settlement 

HJl?'  ■*  i"**'i  «S  until  tbat 1*™*  tne  derivative  settlement  of  his  parents  is 

Mtt^n  tf-"°Lk&'l,  iortl  **™*»»«t  C.  J.,  said,  that  means  as  long  as  the  son 

**^S^3  of  bis  father's  family.     Rut  here  the  sin  was  emancipated 

tf^S jiiiier  acquired  n  settlement  in  Stantcix ;  (a)  he  had  ceased  IP  1* 

"*JjJo/"  bis  father's  family  some  years  before,  nnd  had  put  himself  under 

'J*Mattol  and  government  of  others ;  and  it  is  immaterial  whether  or  not 

jjjlud  gained  a  settlement  for  himself.     The  case  of  Rex  r.   Walp-Jt, 

^rr  the  son  had  enlisted  himself  as  a  soldier,  was  considered  so  clrarlt  In 

te  toe  case  of  an  emancipation,  that  it  was  not  even  argued.     Both  oimt< 

*  ftx  t.  Woburn,  8  T.  H.  47»;  2  JfeW,  60;  I  AW.  P.  L.  313,  31* 
sr^l!^  /.  William*,  the  father  of  r.  Il'iVKawM,  the  pauper,  previous  to  175ti  nt 
££"■.££»  •ett,e<1  wi*  l"8  family  at  Lnghhm  Buzzard.  The  panncr  was  bom  in  thai 
5*Sr£&  parish  and  baptized  there  in  1756.  In  1703  J.  IV.,  with  his  family  (in clud- 
v^i^  ing  T.  IV.)  removed  to  Woburn,  and  gained  a  settlement  there,"  in  1771. 
In  1772,  previous  to  such  settlement,  the  pauper  entered  into  the  militia 
with  the  consent  of  his  father,  then  a  serjeant  in  the  same  militia;  the  pauper 
continued  therein  a  drummer  till  he  was  twenty-three  years  of  age:  during 
which  time  his  pay  whs  received  by  his  father.  From  the  lime  oftherauprr'i 
entering  into  the  militia,  until  lheyenr(1788),  when  he  married,  he  lived  is 
his  father's  family,  except  at  the  times  when  he  and  his  father  were  absent 
upon  duty  in  the  militia.  He  was  removed  from  L.  B.  to  Wuhan,  and 
the  sessions  affirmed  the  order. — Per  LA.  Kenyan,  C.  J.  The  argument  thai 
has  been  used  in  support  of  the  present  rule,  if  it  proves  any  thing,  prorri 
too  much  ;  for  it  tends  to  shew  that  if  a  child  be  for  any  period  of  one, 
however  short,  under  any  other  control  than  that  of  the  father,  he  is  thereby 
emancipated  from  his  father's  family.  That  is  the  ease  of  every  private 
in  the  militia,  even  in  time  of  peace;  he  is  subject  to  military  conffiJ 
during  a  part  of  the  year,  aud  therefore  not  under  the  father's  contnJ 
during  that  time ;  and  yet  it  was  contended  that  such  a  person  is  by  thai 
means  emancipated.  A  drummer  is  generally  token  at  a  very  early  period 
of  life,  and  if  he  only  continue  in  that  situation  for  twenty-four  hours,  k& 
it  is  said,  emancipated  from  his  father.  The  proposition  is  monstrous-  '• 
Rex  j.  WvtputeSt.  Peter's,  the  Court  proceeded  on  this  ground,  that  bens 
engaged  to  serve  for  life,  and  was  liable  to  tie  sent  into  foreign  countries.  Bo 
a  sou  is  not  emancipated  by  the  circumstance  of  his  being  under  some  utbn 
control  than  that  of  his  father.  As  in  Rex.  v.  Halifax,  I  am,  therefore,  ti 
opinion  that  this  pauper  was  not  emancipated  from  his  father  at  the  tin* 
when  the  latter  gained  a  settlement  at  W. — Grose,  J.  Of  the  same  opiuioo, 
as  it  appeared  that  he  was  only  sixteen  years  of  uge  when  he  entered ;  that 
he  did  so  with  his  father*!  consent,  a  segeant  in  the  same  militia ;  that  ha 
father  received  his  pai/ .-  nnd  that  till  he  married  he  lived  in  hlsnvuWi 
family. — Le  Blanc,  J.,  said,  (hat  in  Bex.  v.  Walpolt  St.  Peter's,  the  son  •» 
totally  independent  of  his  father  for  four  years. 

It  will  be  observed,  that  in  the  above  case,  the  pauper  remained  with  the 
father's  family,  during  the  whole  period  when  he  was  on  duty  as  a  militia- 
man, and  then  when  he  was  on  duty  he  was  still  in  some  sense  under  dV 
parental  control,  the  father  being   in  the  same  service  and  receiving  hit 
pay.     In  the  following  case  these  facts  did  not  exist,  and  this  seems  tube 
the  ground  of  distinction  between  the  two  cases. 
At  T?t"I*r'  "bm         Rrx~  v'  IIardwie*>  &  B.  $-A.  176.     Removal  from  Stantm  Htreawrt  U 
Jj^SSSUJ  Bardviek.    Order  confirmed,  subject  to  the  following  case :— The  pauper 
with  fits  (Satiiiir,      was  horn  in  Hardicick,  and  resided  there  as  apart  of  the  family  of  his  father. 

(n)  At  which  time  it  appears  by  the  facts  that  tlie  son  was  of  full  eftmtiJ  *  *Utr* 
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who  was  settled  there.    In  1 807,  when  the  pauper  was  eighteen  yean  of  age,     Thirdly,  Of 

he  was  drawn  for  the  militia,  and  served  therein  for  five  years  as  a  hallotted     settlement  by 

man;  the  regiment,  during  the  whole  of  that  period,  being  embodied  and  in       parentage. 

actual  service.  He  joined  the  regiment  in  1808,  and  in  1 809,  having  obtained      otmmmnM 

a  furlough  for  three  weeks,  he  returned  to  the  house  of  his  father,  who  was  Son.  em*ndpa" 

still  residing  at  Hardwick,  and  lived  with  him  for  about  a  fortnight.     In  was  drawn  farthe 

181 1,  the  pauper  obtained  a  second  furlough  for  a  fortnight,  and  went  again  militia,  and 

to  his  lather's,  who  was  then  residing  in  Stanttm  Harcourt,  where  he  re-  ""ed  for  five 
---  —       °  -    - '  Tears  as  a  bal- 


ion  about  twelve  days.    The  pauper  was  discharged  from  the  militia  lotted 

in  1813,  when  he  returned  to  his  father  in  Stanton  Harcourt,  who  gave  him  During-  bu 
lodgings  in  his  house  till  his  marriage.    After  the  pauper's  return  from  the  ^'  JJ^JJJjJ  *** 
militia,  and  before  his  marriage,  his  father  gained  a  settlement  in  Stanton  times,  on  fur- 
Hmrcomrt. — After  hearing  counsel,  Abbott,  C.  J.,  said,  the  rule  of  law  is,  that  i0"*^!^  SjJJ1* 
every  new  settlement  acquired  by  the  parent,  is  communicated  to  the  chil-  char**,  returned 
dren  so  long  as  they  remain  members  of  his  family ;  and  the  question  in  to  his  father's 
tins  case  is,  whether  at  the  time  when  the  father  gained  his  settlement  in  by  to  remalnimr*4 
Stanton  Harcourt,  this  pauper  remained  a  member  of  his  family.     Now,  separated  from  his 
during  the  minority  of  tne  child,  he  will  remain  almost  under  any  circum-  Jj^^*  ^mi|x 
stances  unemancipated ;  but  where  the  new  settlement  is  acquired  by  the  emancipated?" 
parent  after  the  child  has  attained  twenty-one,  it  will  not  be  communicated 
unless  in  fact  the  child  continues  part  of  the  family.  Where,  therefore,  at  that 
period  he  is  absent,  employed  in  gaining  a  livelihood  for  himself,  or  serving, 
as  in  this  case,  in  the  militia,  I  think  he  no  longer  remains  a  member  of  the 
family.    In  the  present  case,  I  think  that  the  sessions  have  come  to  a  right 
conclusion,  in  deciding  that  the  legal  settlement  of  the  pauper  was  at  Hard- 
wieJL-—BayUy,  J.  If  a  child  be  separated  from  his  father's  family,  and  does 
not  return  till  after  twenty-one,  he  ceases  to  be  a  member  of  that  family,  and 
consequently  his  settlement  will  not,  after  twenty-one,  shift  with  that  of  his 
father.     I  think,  therefore,  that  the  sessions  arc  right,  and  that  this  case  is 
hardly  distinguishable  from  Rex.  v.  Walpole  St.  Peter's. — Holroyd,  J.    The 
distinction  between  a  compulsory  and  a  voluntary  separation,  seems  to  me  to 
be  immaterial.    The  case  must  follow  the  same  rule  as  Rex.  v.  Walpole 
Sl  Peter's.    Order  of  sessions  confirmed. 

Rex  t.  Roiherfield  Greys,  IB.&C.  345  ;  2  D.  $•  R.  268.    Tliomat  BinfiM  A  minor,  enlisted 
was  removed  from  Tooting  Graveney  to  Rotlierfield  Greys.  Order  confirmed.   l*£  di^har^M!*' 
Case:  In  1 807,  the  pauper's  father  removed  withliis  wife  aiid  family,  including  from  that  service, 
the  pauper,  to  Tooting  Gravency, and  took  a  cottage  there,  which  he  has  held  ^Miier^*1  to 
ever  since,  at  3s.  per  week.     The  pauper  resided  at  Tooting  Graveney  with  family  iwforc  he 
his  parents  till  1813,  when  he  enlisted  in  the  marines,  and  went  abroad  in  attained  the  age 
that  service.     He  remained  in  the  marines  till  the  8th  September,  1815,  He5d7thath"wa» 
when,  in  consequence  of  the  reduction  of  that  corps,  he  received  his  dis-  not  emancipated. 
charge,  and  returned  the  same  day  to  his  parents  at  Tooting,  being  then 
under  the  age  of  twenty-one  years,  and  resided  with  them  from  that  time  until 
some  time  after  his  father  hired  a  stable  in  Streatham.    About  a  year  after 
the  pjuper's  return  home,  the  pauper  being  then  more  than  twenty-one  years 
of  age,  his  father  hired  a  stable,  in  Streatham,  at  4s.  a  week,  which  he  held 
for  about  nine  months,  still  continuing  to  reside  at  the  cottage  at  Tooting 
Graveney.    The  cottage  and  the  stable  together  were  above  the  annual 
value  oi  10/.    The  pauper  had  never  done  any  act  to  acquire  a  settlement 
for  himself.    After  argument. — Bay  ley,  J.    I  am  of  opinion  that  the  pauper 
was  not  emancipated.     In  order  to  constitute  emancipation,  the  party  ought 
to  be  wholly  and  permanently  free  from  the  parental  control.     In  this 
case,  the  pauper,  by  enlisting  into  the  marines,  became  subject  to  the  con- 
trol of  the  crown,  and  continued  subject  to  that  control  as  long  as  the 
period  of  his  service  continued ;  and  if  he  had  remained  in  the  army  till 
the  age  of  21  years,  his  emancipation  would  undoubtedly  relate  back  to  the 
time  of  his  enlistment:  but  before  he  attained  the  age  of  21  years,  the 
relation  between  him  and  the  crown  ceased,  and  he  returned  to  and  consti- 
tuted part  of  his  father's  family,  and  of  course  again  became  subject  to  the 
parental  control.     He,  therefore,  was  not  emancipated.     This  is  consistent 
with  the  opinion  of  Lord  Kenyan,  C.  J.,  and  Laurence,  J.,  in  R.  v.  Roach, 
(G  T.  R.  247,)  and  is  consistent  with  the  general  rule  laid  down  by  the  present 
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If  a  child  gain  a 
settlement  In  his 
own  right, 
though  in  the 
pariah  in  which 
tie  was  previously 
settled  by  iiarent. 
age,  he  Is  thereby 
emancipated. 


Residence  of  a 
child  by  his  nv- 
tluT*Bdiroction  at 


ftoor— (V.  Settlement  of  the  Poor.) 

Lord  Chief  Justice,  in  Rex  v.  Wilmington,    In  the  late  case  of  Rex  v.  Hard- 
wick,  (ante,  396,)  the  Lord  Chief  Justice  says,  "  that  during  the  minority 
of  a  child,  he  will  remain,  almost  under  any  circumstances,  unemancipated ; 
but  where  the  new  settlement  is  acquired  by  the  parent,  after  the  child  has  at- 
tained twenty-one  years  of  age,  it  will  not  be  communicated,  unless  in  fact  the 
child  continues  part  of  the  family.    When,  therefore,  at  that  period,  he  is 
absent,  employed  in  getting  a  living  for  himself,  or  serving  in  the  militia, 
he  no  longer  remains  a  member  of  the  family."   In  this  case,  the  pauper  was, 
at  the  period  when  he  attained  to  the  age  of  twenty-one  years,  living  with  his 
father,  and  constituting  a  part  of  his  family.    He  was,  therefore,  not  eman- 
cipated, and  he  acquires  nis  father's  settlement  in  Tooting  Graneney,  and 
the  order  of  sessions  must  be  quashed. — Holroyd,  J.   By  entering  into  the 
marines,  the  pauper  ceased  to  be  under  the  control  of  his  father,  and  became 
subject  to  the  control  of  the  crown,  as  long  as  that  state  of  circumstances  con- 
tinued.   But  before  he  attained  the  age  of  twenty-one,  he  ceased  also  to  be 
under  the  control  of  the  crown,  returned  to  his  father's  family,  and  again  be- 
came subject  to  his  control,  and,  consequently,  was  not  emancipated.    It  hat 
been  said,  that  this,  being  an  engagement  for  life,  constitutes  in  itself  a  com- 
plete and  perfect  emancipation.    It  was  an  engagement  for  life,  so  as  to  bad 
the  pauper  to  serve  for  life,  if  required ;  but  the  duration  of  the  service  depends 
on  the  discretion  of  the  crown. — Best,  J.  By  the  general  policy  of  the  Is* 
of  England,  the  parental  authority  continues  until  the  child  attains  the  age 
of  21  years:  but  the  same  policy  also  requires,  that  a  minor  shall  be  at 
liberty  to  contract  an  engagement  to  serve  the  state.  When  such  an  engage- 
ment is  contracted,  it  becomes  inconsistent  with  the  duty  which  he  owes  Is 
the  public,  that  the  parental  authority  should  continue.    The  parental  au- 
thority, however,  is  suspended,  but  not  destroyed.    When  the  reason  for  Hs 
suspension  ceases,  the  parental  authority  returns.  Order  of  sessions  quashed. 

Rex  v.  Bleasby,  3  B.  $  A,  377.  Removal  from  Bleasby  to  Thurgartoa. 
Order  discharged.  Case :  The  pauper  was  born  at  GonaUtone,  the  place  of  b» 
father's  settlement,  in  June,  1785 ;  and  at  thirteen  years  of  age  was  hired  and 
served  for  a  year  with  J.  Hind,  of  GonaUtone,  When  thepauper  was  about 
sixteen  years  of  age,  his  father  gained  a  settlement  in  ThurgarUm  by  rent- 
ing a  tenement  of  the  yearly  value  of  10/.,  on  which  the  lather  continued 
to  reside  during  the  remainder  of  the  pauper's  minority,  and  the  pauper 
continued  during  such  period  (that  is,  from  about  two  years  after  me  ex- 
piration of  his  service  in  GonaUtone,  until  he  was  twenty-one  years  of  age,)  to 
reside  in  his  father's  house  at  ThurgarUm,  working  during  the  time  as  a  jour- 
neyman frame  work-knitter,  and  occasionally  paying  part  of  his  »»ming»  to  Uf 
father,  who  was  a  labourer,  as  a  compensation  for  his  ho*x&.— Abbott,  C.  J. 
I  take  it  to  be  settled  law,  that  if  a  child  acquire  a  settlement  of  his  am, 
although  he  may  afterwards,  during  his  minority,  return  and  live  with  ha 
father's  family,  he  does  not  follow  the  settlement  of  his  father  lubseqiicilfr 
obtained.  In  this  case  the  pauper  did  acquire  a  settlement  by  the  hiring 
and  sen-ice  in  GonaUtone,  and  after  that  time  he  derived  his  settlement  it 
longer  from  his  father,  but  from  the  contract  of  hiring.— Bayley,  J.  It  bat 
long  been  settled  that  the  settlement  of  a  child,  who  has  ^^p^T"*  one  of 
his  own,  does  not  shift  with  that  of  the  father.  It  is  said  that  the  pauper 
has  not  gained  a  settlement  of  his  own  in  GonaUtone,  because  he  had  one 
there  before;  but  the  words  of  3  W.  &  M.  expressly  provide,  that  if  an  un- 
married person  shall  so  be  hired  and  serve,  he  shall  be  judged  and  uceiafd 
to  have  a  good  settlement.  The  order  of  sessions  must,  therefore,  be  con- 
firmed.— Holroyd,  J.  I  can  see  no  reason  why  a  party  should  not  gain  a 
new  settlement  in  the  parish  in  which  he  had  one  before,  where  origmaDT 
he  had  it  in  another  right,  as  derived  from  his  father,  and  subsequently  hi 
his  own  right,  under  the  contract  of  hiring  and  service.    Order  confirmed. 

If  provision  be  made  for  a  child  under  age,  and  independently  of  the 
parents,  and  the  child  lives  away  from  the  father's  family,  so  that  he  e 
rises  no  superintendence  or  immediate  actual  control  over  the  child,  toll 
will  not  amount  to  an  emancipation  as  is  established  by  the  following  ess 

Rex  v.  Tottington  Ijowct  End,  Cold.  284  ;  2  Bott,  64  ;  1  NoL  P.  L.  311. 
E.  Holt,  wife  and  family,  were  removed  from  Broughton  to  Tottington  Lot* 
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mtcaskire.  Order  confirmed.  The  pauper  was  the  son  of  T.  Holt, 
the  time  of  the  pauper's  birth  was  settled  in  TottingUm  Lower  End. 
le  was  seven  years  old  his  mother  died,  and  he  and  his  father  went 
fith  his  uncle  in  Pilkington ;  his  father  boarded ;  but  his  uncle,  out 
fy  to  his  father,  who  had  four  other  children,  and  to  keep  him  off  the 
oh  the  pauper  and  provided  for  him,  meat,  drink,  lodging,  and  clothes ; 
;  eighteen  months  his  father  went  to  reside  in  the  adjoining  township  of 
e,  but  the  pauper  continued  with  his  uncle  till  he  was  ten  years  old, 
rhich  time  his  uncle's  wife  beat  him  (his  uncle  being  from  home), 
vent  to  hie  father's  haute  and  stayed  there  about  a  fortnight :  but  his 
ot  having  a  loom  to  accommodate  him  as  a  weaver,  desired  him  to 

0  his  uncle,  which  he  did,  and  his  uncle  taught  him  to  weave  in  the 
d  sent  him  to  school  in  the  evenings ;  his  uncle  provided  him  with 
id  clothing,  and  received  the  money  he  earned ;  he  stayed  with  his 
i  these  terms  until  he  was  sixteen  years  old ;  but  from  his  first  going  to 
e  to  that  time,  he  now  and  then  went  to  see  his  father  at  a  holiday  time 
id  sometimes  stayed  all  night  When  he  was  fourteen  years  old,  his 
ame  into  Pilkington,  and  gained  a  new  settlement  there  by  renting 
rear.  The  pauper  considered  his  father's  house  as  his  proper  home, 
;  he  was  his  father ;  and  that  he  could  have  gone  to  nim  when  he 
,  and  his  father  would  have  received  him.  The  father  thought  him* 
ged  to  provide  for  the  pauper  whenever  the  uncle  turned  him  away ; 
en  he  was  sixteen  years  of  age,  having  been  struck  by  his  uncle,  he 
i  he  would  leave  him  and  return  home  to  his  father;  his  uncle  said  he 
upon  which  he  went  to  his  father  and  told  him  the  circumstances. 
iher  said  he  was  liable  to  take  him  in,  and  did  receive  him  as  part  of 
ily  ;  he  stayed  with  his  father  about  a  week,  and  helped  him  to  get 
;  and  when  that  was  done,  his  father,  not  having  a  loom,  desired  him 
•  to  his  uncle,  and  see  if  he  would  take  him  in.  He  did  return,  and 
with  his  uncle  to  work  for  himself,  and  nay  for  his  board ;  and  it  did 
ear  to  the  sessions  he  ever  returned  to  nis  father.    Some  time  after 

return  to  his  uncle,  having  taken  2s.  6d.  or  more  of  him,  his  father 
i  uncle  2s.  6d.  as  amends  for  the  same.  The  pauper  had  gained  no 
mt  in  his  own  right.  The  father  says,  if  the  uncle  had  gone  to  live 
distance  from  him,  he  would  not  have  suffered  the  pauper  to  have 
th  him. — Lord  Mansfield,  C.  J.  The  pauper  considered  himself  as 
his  father's  family,  and  the  father  considered  him  the  same.  When 
squires  a  settlement,  he  acquires  it  for  himself  and  his  family.  There 
sson  to  say  this  boy  was  not  a  part  of  his  father's  family.  The  uncle 
der  no  obligation  to  do  any  thing  for  him,  or  to  keep  him  an  hour : 
i  boy,  in  point  of  fact,  on  every  disagreement  went  to  his  father's 
as  his  home,  and  he  received  him,  as  he  was  bound  to  do.     I  see  no 

1  for  considering  this  as  an  emancipation. 

v.  Uckfieid,  5  M.  fr  S.  214.  The  sessions  confirmed  an  order  for 
noval  of  J.  Marshall  from  Hurstperpoint  to  Uckfield.  Case :  The 
,  being  settled  in  Uckfield,  on  the  10th  of  AmU,  1802,  was  hired  and 
for  a  year  to  Jeffery,  residing  in  Tonbridge.  The  pauper  was  a  widower 
ime  of  this  hiring,  and  had  one  daughter,  Frances,  eighteen  years  of 
to  had  been  separated  from  him  at  the  age  of  four  years,  and  had  lived 
r  grandfather  until  his  death  in  1801,  (luring  which  time  she  was  en- 
ipported  by  the  grandfather,  the  pauper  contributing  nothing  for  her 
lance.  The  grandfather  by  his  will  devised  the  residue  of  his  estate 
amounted  to  1600/.)  to  his  executors  in  trust,  to  place  the  same  out 
icurity,  and  pay  the  interest  to  his  wife  for  life  for  her  own  use ;  and 
:ted  that  his  wife  should,  during  her  life,  thereout  educate  and  main- 
izabeth  and  Frances,  the  children  of  his  late  daughter  Elizabeth  Mar- 
nd  after  the  decease  of  his  wife  he  gave  the  residue  equally  to  be  di- 
etween  the  said  Elizabeth  and  Frances ;  but  in  cause  his  wife  should  die 
hey  attained  twenty-one,  the  interest  was  to  be  applied  to  their  mainte- 
ma  education  during  their  minority,  and  upon  their  attaining  twenty- 
pectively,  the  principal  to  be  paid  to  them ;  and  if  cither  of  them 
die  under  age  and  without  leaving  issue,  her  share  to  go  to  the  sur- 
but  if  either  should  die  under  age  leaving  issue,  her  share  to  be 
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varentage. 

S.  Of  emancipa- 
tion. 

a  friend**  boots 
for  rapport,  the 
child  visiting  hie 
father's  home 
occasionally  as 
his  home,  is  not 
an  emancipation 


Where  pauper, 
at  the  time  of 
hiring  himself, 
had  a  daughter 
of  the  age  of 
eighteen,  who, 
from  the  age  of 
four,  had  lived 
with  her  grand- 
father, and  had 
been  maintained 
by  him  until  hia 
death,  and  after- 
wards by  her 
grandmother,  the 
grandfather  hav- 
ing by  his  will 
directed  the 
grandmother  to 
educate  and 
maintain  her  o*it 
of  a  fund  given  to 
the  grandmother 
for  life,  and  after 
her  decease  to 
the  daughter : 
.s.  eld,  that  the 
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Thirdly,  Of     equally  divided  between  such  issue,  as  they  attained  twenty-one,  the  interest 
settlement  by     |n  the  mean  time  to  be  applied  towards  their  maintenance  and  education. 
parentage.       After  her  grandfather's  death,  Frances  continued  to  lire  with  her  grand- 
3  of  emandpaT  motneT)  an^  was  entirely  supported  by  her  until  she  had  attained  twenty- 
tion.  one,  and  was  living  with  her  at  the  time  when  the  pauper  hired  himself  to 

daughter  wh  not  Jejjfery,  and  never  returned  to  her  father.  The  question  was,  if  the  pauper 
con^uenulr  the  £ame<*  a  settlement  in  Tonbridge  by  this  hiring  and  service.  By  the  counsel 
pauper  was  not  against  the  order,  it  was  contended,  that  from  the  death  of  the  grandfather 
vrti*?M*t'  *  *  4  daughter  became  sun  jure  entitled  to  a  maintenance  of  her  own,  for  such 
not  hmhi  o^JfS  was  *he  effect  of  the  direction  in  her  grandfather's  will :  (a)  so  that  from  that 
at  the  time  of  the  time,  which  was  prior  to  the  hiring  and  service,  she  was  no  longer  dependent 
hiTinS'  on  any  one  for  support ;  and  the  relation  between  the  parent  and  cnild,  so 

far  as  regards  any  dependence  or  support,  was  entirely  at  an  end. — Lord 
Ellenborougk,  C.  J.  This  is  a  perfectly  new  head  of  emancipation.    Tbe 
question  is,  if,  on  account  of  a  testamentary  bounty  left  to  this  child  by  her 
relation,  the  child  shall  be  deemed  to  be  emancipated  from  all  control  of  the 
father,  and  the  father  to  be  discharged  from  all  claims  of  the  child  for 
maintenance,  if  that  should  become  necessary.    If  such  a  provision  as  this 
amounts  to  an  emancipation,  the  consequence  will  be,  that  the  devolution 
of  an  estate  to  a  child,  from  the  mother,  for  instance,  would  operate  in  the 
same  way,  and  discharge  the  father  from  the  duty  of  maintenance.  This,  then, 
is  quite  a  new  head  of  emancipation.    The  cases  of  emancipation  pat  by  Lord 
Kenyon,m  Rex  v.  Witton  cum  Twambrooket,  (post,  304,)  are  the  child's  attain- 
ing its  full  age,  or  being  married,  or  gaining  a  settlement  for  itself;  or  as  in 
the  case  of  the  soMier,  contracting  a  relation  inconsistent  with  the  idea  of 
his  being  in  a  subordinate  situation  in  his  father's  family.    Not  one  of  these 
is  the  case  here ;  it  is  a  case  sui  generis.    If,  therefore,  it  is  to  be  considered 
as  an  emancipation,  it  must  be  on  some  reason  or  principle.    Now,  the 
reason  why  it  should  be  so  considered  is  said  to  be  this,  that  the  provision 
made  for  the1  child  secures  to  her  an  independence  and  maintenance,  and  to 
the  parish  a  discharge  from  all  probability  of  burthen  on  her  account   Tbe 
statute  3  W.  and  M.  enacts,  That  if  any  unmarried  person  not  having 
child  or  children  shall  be  lawfully  hired,  &c. ;  which  has  been  construed  to 
mean,  that  if  he  has  no  child  that  can  be  a  burthen  to  the  parish  in  conse- 
quence of  his  acquiring  a  settlement  there,  he  shall  be  considered  as  not 
having  a  child  within  the  meaning  of  the  statute.    But  was  that  the  case  of 
this  pauper  when  he  hired  himself?    The  property  devised  was  merely  ii 
trust  for  the  use  and  benefit  of  the  grandmother,  in  the  first  instance, 
with  a  direction  to  her,  certainly  amounting  in  equity  to  an  obligation  to 
maintain  the  child,  and  after  the  grandmother's  death  to  the  child.   But 
this  trust  might  have  failed ;  the  trustees  might  have  violated  it  and  not 
paid  the  interest  to  the  grandmother,  or  she  might  have  proved  uufiuthfid 
to  her  trust  and  refused  or  neglected  to  maintain  the  child;  in  which  ereatt, 
so  long  at  least  as  they  continued,  the  child  must  have  resorted  to  her  frtto 
for  maintenance,  who  was  not  discharged  by  any  emancipation  of  the  cb3t 
from  the  parental  obligation  of  providing  for  her  maintenance.    It  seen* 
to  me,  therefore,  under  these  circumstances,  that  the  father  was  not  in  the 
situation  of  a  person  not  having  a  child  within  the  meaning  of  the  statute; 
because  he  had  a  child,  who  would  have  a  right  to  share  with  him,  if  he 
should  be  unable  to  provide  one,  a  maintenance  from  the  parish  where  be 
should  have  become  settled,  and  who  consequently  might  be  a  burthen  to 
the  parish.    He  was  a  person  having  a  child,  who  might,  in  the  eventnal 
failure  of  the  funds  bequeathed  for  heT  support,  claim  a  provision  from  hhn, 
and  he  again  might  have  claimed  to  have  the  control  and  custody  of  her  at 
any  time.    The  case  has  certainly  been  ingeniously  argued ;  but  I  dunk  it 
does  not  amount  to  an  emancipation,  either  to  discharge  the  rights  of  tie 
one  or  the  duties  of  the  other. — Bay  ley,  J.    I  am  of  the  same  ofinon. 
The  question  is,  if  such  a  provision  can  be  said  to  deprive  the  parent  of  ha 
rights  over  his  child,  to  resume  to  himself  the  care  and  custody  of  her,  or  cu 
relieve  him  from  the  duty  of  maintaining  her.    If  this  case  amounts  to  a 

(n)  Sec  Eucle*  v.  England,  2  Vern.  466. 
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*tk>n,  would  it  not  be  the  same,  under  the  like  circumstances,  at  what- 
j  the  child  might  be  ?  For  the  law  makes  no  distinction  in  respect 
liferent  ages  of  infants  under  twenty-one,  at  which  time  the  parental 
y  ceases,  and  the  father  has  no  right  to  reclaim  his  child.  Let  us, 
it  the  case  of  an  infant  of  verv  tender  years,  for  whose  maintenance 
idfather  should  make  a  provision  by  his  will ;  could  it  be  contended 
:h  a  provision  would  preclude  the  father  from  insisting  upon  having 
I  returned  to  him  ?  I  think  that  could  hardly  be  contended.  But, 
nearer  to  the  present  case :  suppose,  after  the  year's  service  of  the 
he  child  then  being  of  the  age  of  nineteen,  had  returned  to  the  roof 
ither,  the  father  having  then  acquired  a  new  settlement  by  such  ser- 
i  there  be  a  doubt  that  the  child  would  have  taken  that  settlement? 

if  she  was  once  emancipated,  she  could  not,  because  she  would  be 
ated  for  ever.  If,  then,  she  would  have  been  entitled  to  the  father's 
ent  settlement,  that  shows  that  the  separate  provision  made  for  her 
rand  father's  will,  could  not  operate  as  an  emancipation ;  I  therefore 
at  as  she  was  not  emancipated,  but,  notwithstanding  the  separate 
i  made  for  her,  continued  part  of  her  father's  family,  and  capable  of 

from  her  father  any  settlement  which  he  might  acquire,  she  was 
who  might  become  chargeable  to  the  parish  in  consequence  of  his 
g  a  settlement  If  so,  it  follows  that  the  father  was  not  in  the  situa- 

person  who  is  capable  of  acquiring  a  settlement  by  hiring  and  ser- 
at  is,  a  person  not  having  a  child  within  the  meaning  of  the  statute. 
yd,  J.  I  concur  in  opinion  with  the  rest  of  the  Court    The  main- 

Srovided  for  the  child  by  the  will  was  precarious,  and  the  obliga- 
e  father  to  maintain  her  still  continued.  The  father's  control  over 
L  also  continued ;  and,  therefore,  there  is  no  ground  upon  the  cases, 
principle,  to  hold  that  the  child  was  emancipated.  I  therefore  think 
father  was  not  in  a  situation  to  acquire  a  settlement  by  hiring  and 

Order  confirmed. 
n  continue  to  reside  as  a  member  of  his  parent's  family,  and  unmar- 
s  not  emancipated,  although  he  carry  on  a  separate  trade  for  himself. 
.  Sowerby,  2  East,  276  ;  2  Bott,  617 ;  1  AW.  P.  L.  310.  JR.  Murdoch 
hildren  were  removed  from  St.  Mary  to  Sowerby.  Order  confirmed. 
lichard  Stokell  went  with  a  certificate  from  D.  to  Sowerby,  and  there 
l  born  :  R.  S.  died,  and  the  son,  being  arrived  at  manhood^followed 
r's  business  at  Sowerby,  hiring  servants  for  it,  but  living  with  his 
n  a  house  which  she  liired  and  rented  after  his  father's  death,  and 
left  this  house  or  his  mother,  except  for  a  few  weeks  in  harvest  time 
rar.  She  had  no  concern  with  the  business.  The  pauper  was,'during 
5,  and  ten  years  after  the  father's  death,  engaged  by  the  son  as  his 
and  continued  so  for  eleven  years,  and  during  that  time  was  hired 
for  a  year  and  served  the  time. — The  main  question  was,  whether 
was  or  was  not  emancipated  ? — Lord  Ellenborough,  C.  J.,  said,  that 
s  nothing  like  emancipation ;  that  while  the  father  was  living,  the 
led  under  liis  roof,  and  after  the  father's  death  he  continued  to  reside 
mother,  who  was  the  representative  of  the  father,  and  equally  pro- 
1  the  certificate :  and  this  brought  it  within  Rex  v.  Hampton. 
.  Halifax,  Burr.  S.  C.  80f> ;  2  Bott,  863  ;  1  AW.  P.  L.  313.  John 
he  father  of  the  pauper,  went  with  a  certificate  from  Skircoat  to 
,  where  the  pauper  was  born.  The  pauper,  when  about  fifteen  years 
•ound  himself  apprentice  by  indenture  to  W.  Smith  of  Halifax,  for 
:s,  and  served  his  master  there  for  that  time.  After  he  was  out  of 
mticeship,  and  when  he  was  about  nineteen  years  of  age,  his  father 
rm  of  12/ .  a-yearin  Warley,  and  went  and  resided  there  several  years ; 
the  pauper,  always  after  the  father  went  to  Warley,  worked  about 
try  as  a  stuff-weaver,  but  came  to  his  father  at  Warley  when  ho 
and  kept  his  holiday  clothes  there,  and  considered  his  father's 
\  his  own  home:  when  he  came  to  his  father's  house,  he  paid  for 
had,  and  was  his  own  master  to  go  and  work  for  himself  whenever 
cd.— Lord  Mansfield,  C.  J.,  was  absent.— The  other  three  judges 
that  the  son  could  not  be  considered  as  emancipated,,  or  inde- 
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parentage. 

s.  Of  emandpa- 
tion. 


An  unmarried  ton 
carrying1  on  busi- 
ness for  himself, 
but  living;  with 
his  father's  widow 
as  part  of  her 
family,  is  not 
thereby  emanci- 
pated. 


A  son  nineteen 
years  of  age, 
treating  his 
father's  house  as 
his  home,  and  so 
considering  it,  is 
not  emancipated, 
though  he  goes 
about  the  country 
working  for  him  • 
self. 


<?02 

Thirdly,  Of 

settlement  by 

farentage. 

s.  Of  emandpa- 
tion. 


Where  a  pauper 
was  bound  ap- 
prentice to  a  cer- 
tificated man,  and 
daring  his  ap- 
prenticeship, he 
being  of  the  are 
of  eighteen,  bis 
father  gained  a 
new  settlement, 
and  the  pauper 
did  not  return  to 
his  father's  till 
after  twenty-one: 
Held  to  be  not 
emancipated, 
but  to  follow  his 
father's  settle- 
ment. 


A  son  left  his 
father's  family  at 
nineteen,  and 
senreda  year, 
but  gaming  no 
settlement  there- 
by, be  returned 
before  he  was 
twenty-one : 
Held,  not  eman- 
cipated. 
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pendent  of  or  separated  from  bis  father.  He  went  to  his  house  when  he 
pleased,  and  had  his  clothesjthere.  Mr.  J.  Aston  said,  that  where  a  son  is  be- 
come independent  of  his  lather's  family,  or  emancipated  from  it,  he  would  not 
acquire  a  settlement  where  his  father  goes  to  reside :  but  if  he  remains  part 
of  his  father's  family,  he  will  acquire  a  derivative  settlement  where  his  father 
goes  and  settles.  The  distinction  was  well  laid  down,  he  said,  in  the  Bugden 
case ;  and  he  observed  that  in  the  case  of  Walpole  St.  Peter's,  the  son  had 
been  four  Tears  a  soldier,  and  was  emancipated  from  his  father's  family,  and 
had  ceased  to  be  part  of  it. 

It  must  be  bome  in  mind  that  in  the  above  case  the  son  went  to  Halifax  with 
his  father  under  a  certificate,  and  that  the  9  and  10  W.  III.  provides  that  no 
person  whatever,  who  comes  into  a  parish  by  a  certificate,  shall  gain  a  settle- 
ment there  except  by  renting  a  tenement  of  1 0/.  a  year,  or  serving  some  annual 
office  therein.  The  certificate  not  only  disqualifies  the  certificated  peaoa 
from  gaining  a  settlement  for  himself,  but  none  can  be  derived  from  or 
gained  by  a  service  under  him.  Besides,  a  pauper  cannot  gain  a  settlement 
by  apprenticeship  in  a  parish  into  which  the  family,  of  which  he  continual 
a  member,  is  certificated,  unless  the  binding  and  inhabiting  them  bath  take 
place  after  he  is  twenty-one.  See  Rex  v.  Manningtree,  6  M .  §r  S.  214. 
Hex  v.  Morley,  (pott,  307.) 

Rex  v.  Hvgjgate,  2  B.&  A.  582.    Removal  from  Nmnbwmholm*  to  Ay- 
gate.    Order  confirmed.    Case :  Thomas  Lazenby,  the  father  of  the 
was  originally  settled  in  Huggate,  where  his  father  rented  a  farm* 
the  time  that  William  Lazenby,  the  father  of  Thomas  Lazenby,  so 
the  farm  at  Huggate,  the  latter  was  bound  out  apprentice  till  hm  coming  af 
age.    The  master,  during  the  whole  of  the  apprenticeship,  resided  at  SpL 
dtngton,  under  a  certificate,  at  which  place  the  apprentice  served  him  until 
the  expiration  of  the  term.    About  the  middle  of  the  apprenticeship, 
William  Lazenby  took  another  farm  of  80/.  a  year,  at  Storthwaite,  what 
he  went  to  reside,  and  continued  there  during  the  remainder  of  his  sort 
apprenticeship,  and  after  it  expired.    He  found  his  son,  the  apprentice, 
with  clothes,  except  shoes  and  aprons,  during  the  apprenticeship.     7\met 
Lazenby  occasionally  visited  his  father  during  that  time  ;  and  on  one  occa- 
sion, when  he  was  ill,  went  to  reside  with  him  uiere  for  a  fortnight,  during  kn 
illness.    At  the  time  when  William  Lazenby  went  to  reside  at  Storthwite, 
Thomas  Lazenby  was  between  eighteen  and  nineteen  years  of  age,  and  whea 
the  apprenticeship  expired,  he  went  home  for  one  night    The  next  day  he 
went  away,  and  went  to  work  at  various  places  for  himself,  but  never  gauss1 
any  settlement  by  so  doing, — After  hearing  counsel,  Bawley,  J.,  said,  It 
seems  to  me,  that  Thomas  Lazenby  was  not  emancipated.    He  is  bssad 
apprentice  to  a  certificated  person,  and  consequently  could  not,  by  sack 
service,  gain  any  settlement    Unless  he  does  so,  his  domicile  oontmnei  to 
be  his  father's  house,  and  he  is  liable  to  be  removed  thither  at  any  taw 
If,  indeed,  he  had  withdrawn  himself  from  his  father's  family  after  twe*tj» 
one,  no  doubt  it  would  be  an  emancipation  from  that  period'.    But  a  sinv 
ration,  whilst  under  twenty-one,  does  not  produce  that  effect,  unless  a  sob- 
sequent  settlement  be  gained.    Here  none  was  gained,  and,  therefore,  his 
settlement  shifted  to  Storthwaite,  with  that  of  his  £ather.— -JTblroyd  and  Bmt, 
Js.,  concurred.    Order  of  sessions  quashed. 

^  The  same  principle,  that  absence  from  the  father's  family  does  not  cmai- 
cipate  the  child  if  the  return  be  before  the  child  is  twenty-one  years  of  aje, 
was  acted  upon  m  Rex  r.  CoUingboum  Dvcis,  4  T.  JR.  199;22fotf,44;l/w- 
P.  L.  312.  JR.  Chandler  and  his  wife  were  removed  from  ColUngboumDmdstQ 
CoUingbowrn  Kingston.  Order  quashed .  Case :  E.  Chandler  was  born  in  Ctf* 
Ungbourn  Kingston,  where  his  parents  were  residing  under  a  certificate  fioB 
Froxfield.  At  the  age  of  nineteen  he  was  hired  for  a  year  to  serve  J.  (Mis, 
oiBuckholt  Farm,  as  a  carter,  which  he  served.  Buckholt  Farm  is  estav 
parochial,  and  has  no  parish  officers.  After  the  pauper  had  served  the  year 
at  Buehholt,  he  returned  to  CoUingbowrn  Kingston,  and  then  being  unaur* 
ried,  under  age,  and  not  having  done  any  act  to  gain  a  settlement  in  ha 
own  right,  further  than  as  aforesaid,  was  hired  to,  and  served  S.  An&twii 
of  that  parish,  for  a  year.    The  sessions  being  of  opinion  that  the  pauper 
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was  not  emancipated,  and  that  the  certificate  was  not  discharged  so  as  to 
enable  him  to  gain  a  settlement  in  Collingbourn  Kingston,  by  hiring  and 
service,  quashed  the  order  of  removal. — Lord  Kenyan,  C.  J.,  (after  observing 
upon  the  certificate) "  In  cases  of  this  kind,  where  the  decisions  of  this  Court 
are  to  guide  the  judgments  of  the  magistrates,  it  is  of  great  importance  that 
they  should  be  consistent.  Now  I  am  not  able  to  distinguish  this  case  from 
the  principle  laid  down  in  Rex  y.  Wit  ton  cum  Twambroohes.  It  was  there 
held,  that  a  person  under  age,  who  after  being  absent  from  his  father's 
family  for  a  considerable  time,  returned  to  it  before  he  was  an  adult,  or 
married,  and  before  he  had  acquired  a  settlement  for  himself,  was  not 
emancipated,  but  was  entitled  to  the  benefit  of  his  father's  settlement.  So 
in  this  case  the  son  returned  before  he  had  attained  the  age  of  twenty-one, 
not  having  gained  any  settlement  for  himself  distinct  from  that  of  his  rather, 
nor  having  become  the  head  of  a  family,  and  therefore  this  case  must  be 
governed  by  that  of  Wilton  cum  Twambrookes.  The  distinction  which  has 
been  attempted  to  be  taken  between  some  of  the  former  cases  and  the  pre- 
sent, that  here  the  son  put  himself  out  to  service,  is  not  material ;  for  until 
the  age  of  twenty-one,  not  having  done  either  of  the  acts  above  alluded  to, 
he  continued  a  part  of  his  father's  family."    Order  of  sessions  confirmed. 

Rex  v.  Hardwiche,  11  East,  078;  1  Nol.  P.  L.  314.  (Among  many 
points  in  this  case,  one  related  to  emancipation.)  An  appeal  against  an 
order  for  removal  of  J.  Vipond,  his  wife,  and  children.  Tne  sessions  con- 
firmed the  order,  and  stated,  that  John  F.,  the  father  of  Joseph,  was  settled 
in  Fomcett  St.  Mary,  in  Norfolk;  and  about  forty  years  ago  came  to  reside 
in  Hardwiche,  on  a  tenement  at  0/.  10*.  per  annum.  The  pauper,  Joseph, 
was  born  in  that  parish ;  and  at  the  age  of  fifteen,  his  father  then  residing 
on  the  said  tenement,  was  apprenticed  to  S.  W.  of  Besthorpe,  and  regularly 
served  his  time  with  his  master,  who  resided  in  Besthorpe  under  a  certificate 
from  Bunwell.  During  the  first  year  of  the  son's  apprenticeship,  John,  the 
father,  purchased  the  tenement  on  which  he  resided  at  Hardwiche  for  87/. 
During  his  apprenticeship  he  was  clothed  by  his  father,  and  he  occasionally 
visited  him.  At  the  expiration  of  the  apprenticeship,  the  pauper,  being  then 
nineteen  years  of  age,  returned  to  his  father's  house  in  Hardwicke,  where  he 
staid  two  days,  ana  received  some  new  clothes :  he  then  went  back  to  his 
former  master,  and  engaged  to  work  with  him  by  the  piece ;  and  did  so 
work  at  Besthorpe  for  a  year  and  a  quarter.  The  sessions  were  of  opinion 
that  the  pauper  was  not  emancipated  by  his  residing  in  Besthorpe  under  the 
indenture,  nor  by  any  other  act  subsequent  to  it,  and  therefore  confirmed 
the  order,  removing  him  to  Hardirieke. — After  hearing  counsel,  Lord  Ellen- 
borough,  C.  J.,  said,  as  to  the  point  of  emancipation,  that  the  son  must  be 
considered  as  having  been  re-incorporated  in  his  father's  family,  having  re- 
turned, and  required  and  received  his  father's  assistance,  and  therefore  he 
followed  his  father's  settlement ;  and  he  said  that  none  of  the  cases  of 
emancipation,  which  had  been  decided  on  the  ground  of  the  children's 
marriage,  or  obtaining  a  settlement  of  their  own  in  another  parish,  or  being 
under  a  different  control,  incompatible  with  that  of  their  parents,  applied 
to  this  case.  The  other  judges  agreed,  and  the  order  of  sessions  was 
confirmed. 

Rex  r.  Offchurch,  3  T.  R.  114 ;  2  Bott,  40;  I  Nol.  P.  L.  311 ;  H.  West 
and  his  wife  were  removed  from  ThurlasUm  to  Offchurch.  Order  confirmed. 
Case :  The  pauper  was  bom  in  Offchurch  in  1765,  and  resided  there  with 
his  father  until  1770.  r  On  his  father's  leaving  Offchurch,  the  pauper  was 
left  with  one  Leeson,  at  Offchurch,  to  be  taken  care  of,  his  father  paying 
for  his  lodging  and  board.  The  pauper  continued  at  Leemn's  at  Offchurch 
for  two  years,  and  then  went  to  reside  with  his  uncle,  who  also  lived  at 
Offchurch,  and  continued  to  reside  with  him  about  two  years,  during  which 
his  uncle  provided  him  with  board,  clothes,  lodging,  and  pocket-money, 
and  he  worked  with  his  uncle,  but  received  no  wages,  and  was  not  hired  as 
a  servant.  At  the  end  of  two  years  the  pauper  went  to  his  father's  at  Lad- 
broke,  and  staved  there  a  week ;  and  then  went  to  reside  with  another  uncle, 
Salmon  of  Weston,  with  whom  he  lived  six  years  as  he  had  done  at  his 
uncle  Haddoris.  His  uncle  Salmon  provided  him  with  board,  clothes,  lodg- 
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s.  Of  emancipa- 
tion. 


A  ton  was  ap- 
prenticed to  a 
certificated  per- 
ton  for  four 
yean,  and  alter 
•erring-  the  time, 
returned  to  his 
father  at  the  age 
of  nineteen: 
Held,  not  eman- 
cipated. 


Child  under  age, 
residing  away 
from  his  father 
with  relations, 
who  maintain 
him,  and  for 
whom  he  work* 
without  bcinjj 
hired,  is  not 
emancipated. 
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3.  Of  emancipa- 
tion. 


A  child  is  not 
emancipated  till 
he  has  gained  a 
settlement  in  his 
own  right,  or  has 
contracted  a  rela- 
tion inconsistent 
with  the  idea  of 
his  being  part  of 
his  father's 
family ;  and  a 
person  at  the  age 
of  nineteen  (his 
father  haringron 
away),  hiring 
himself  for  four 
years,  but  not 
gaining  a  settle- 
ment thereby,  is 
not  emancipated. 
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ing,  and  pocket-money,  he  working  for  Salmon  without  having  been  hired 
as  a  servant,  or  receiving  any  wages.  On  leaving  his  uncle  Salmon,  he  went 
and  lived  three  weeks  with  his  father  at  Ladbroke,  where  his  father  had  ob- 
tained a  settlement    The  P&uper  had  never  done  any  act  to  gain  a  settle- 
ment— Lord  Kenyon,  C.  J.    This  is  the  weakest  case  of  emancipation  that 
ever  was  attempted  to  be  made  out    When  the  father  left  Offckurch,  the 
son  was  only  five  years  old ;  now  it  cannot  be  pretended  at  that  time  he 
was  emancipated,  and  yet  he  then  ceased  to  reside  in  his  lather's  family. 
Ordinarily  speaking,  one  of  these  things  must  happen  before  the  son  can  be 
said  to  be  emancipated :  either  he  must  have  obtained  a  settlement  for  him- 
self, or  have  become  the  head  of  a  family,  or  at  most  he  must  have  armed 
at  that  age  when  he  may  set  up  in  the  world  for  himself.    But  here  the  sod 
does  not  fall  within  either  of  those  descriptions :  no  time  can  be  stated  when 
the  emancipation  may  be  said  to  have  commenced.    For  when  he  went  to 
live  with  his  uncle  Haddon,  he  was  only  eight  years  old  at  the  most;  tad 
he  could  gain  no  settlement  either  by  living  with  that  uncle,  or  his  other 
uncle  Salmon  as  a  servant,  because  the  case  states  that  he  was  not  hired  as 
a  servant  by  either  of  them.    Now  during  all  this  time  the  father  had  a 
right  to  the  custody  of  the  son,  and  might  have  obtained  him  by  habeas  car- 
pus, for  the  parental  care  was  not  then  done  away.    It  is  not  necessary  in 
these  cases  of  derivative  settlements,  that  the  child  should  remove  with  the 
father  from  place  to  place,  for  the  settlement  of  the  father  will  be  communi- 
cated to  the  child :  otherwise  children  who  are  sent  out  into  the  world  for 
education,  and  are  of  course  separated  for  a  time  from  the  father,  might  lose 
the  benefit  of  their  father's  settlement ;  and  when  they  were  about  to  return 
home,  would  find  themselves  excluded  from  parental  care,  if  their  parent! 
had  in  the  mean  time  gained  a  new  settlement    How  long  the  power  of 
communicating  a  derivative  settlement  may  continue,  it  is  not  neoessair  to 
determine ;  for  in  this  case  it  certainly  remained  longer  than  till  the  child 
was  nine  or  ten  years  old,  and  that  is  sufficient  for  the  determination  of  this 
question.    Both  orders  quashed. 

Rexr.  Wittoncum  Twambrookes,Q  T. R.  355 ;  1  Nol.  P.  £,.292,309.  G. 
Hewitt  and  his  wife  and  family,  were  removed  from  Stockport  to  Witom 
cum  Twambrookes.  Order  confirmed.  Case:  The  pauper's  father,  J.  Hewitt, 
rented  a  tenement  of  167.  a-year  in  Witton,  &c,  and  resided  upon  it  above 
a  year,  when  the  pauper  was  about  six  years  old.  The  father  tiben  went  to 
Middlewich,  where  he  did  no  act  to  gain  a  settlement;  and  about  two  yean 
after  ran  away  from  his  family ;  and  the  pauper's  mother,  taking  the  pauper 
with  her  to  Congleton,  died  in  half  a  year :  trie  pauper  was  there  left  in  the 
care  of  one  Jane  Brookes,  with  whom  he  lived  at  CongUton,  and  worked  at 
the  silk  mills  there.  And  the  overseers  of  Witton,  &c.,  paid  the  whole  or  a 
part  of  his  maintenance  for  four  years  to  Jane  Brookes,  alter  which  the  pau- 
per supported  himself  to  the  age  of  sixteen,  at  which  time  he  got  3t.9*Lptr 
week  and  boarded  himself  where  he  liked.  During  the  first  part  of  the  time 
he  lived  at  Congleton,  he  saw  his  father  twice,  at  the  distance  of  about  four 
years,  at  which  time  his  father  did  not  give  him  any  thing  (except  a  pair  of 
breeches,  and  2 $rf.  the  first,  and  1  fd .  in  money  the  second  time).  At  eighteen 
or  nineteen  years  of  age,  the  pauper  went  from  Conaltion  to  Sheffield,iai  hired 
himself  for  four  years,  but  gained  no  settlement  thereby.  He  heard  mat  his 
father  had  been  to  enquire  after  him  at  Congleton,  and  that  he  then  lived  at 
Dunham,  to  which  place  he  went  to  see  him,  and  was  at  that  time  twenty-three 
years  of  age,  and  married.  It  appeared  that  the  father  had  made  the  above 
enquiry  of  his  daughter,  the  paupers  sister,  with  intent,  as  he  said,  to  rive  him 
a  suit  of  clothes,  as  he  had  done  less  for  him  than  any  of  his  other  children. 
It  appeared  that  the  father  had  married  a  second  wife,  and  held  a  tenement 
in  Dunham  of  11/.  a-year;  and  he  had  lived  upon  it  eight  yon  when  hi 
son  went  to  see  him  there  as  above,  upon  which  visit  he  staid  only  one  how, 
and  never  saw  his  father  but  as  above.  — LorAKenyon,C.  J.,  said,  it  was  never 
conceived  in  any  case,  that  a  son  who  was  only  sixteen  years  of  age,  ud 
who  had  not  gained  any  settlement  in  his  own  right,  was  not  part  of  b» 
father's  family.  The  cases  of  emancipation  have  always  been  decided  on  the 
circumstances  either  of  the  son's  being  twenty-one,  {Rex  y .  Roach,  posit  305) 


iior  mutt,  b.i apoitan*,  iotiout  yean;  ana  oy  turn  was  pronaea  all 
ae  with  meat  and  clothes,  and  was  considered  by  his  mother  as  part 
if*  family.  Daring  these  four  yean  the  pauper  was  sometimes  a 
-  or  half  a  year  without  seeing  hit  father  or  mother,  but  sometimes 
a  bis  father's  home  on  •  Saturday  evening,  and  returned  borne  to  his 
'■  either  on  the  Sunday  evening  or  Monday  mumiug  following.  After 
limtion  of  the  four  years  he  never  returned  to  his  father's  family,  hut 

at  his  trade  of  a  woolcomber  at  different  places  about  the  country, 
sported  himself  thereby  until  he  married,  and  resided  with  his  wife 
rjQy  in  a  house  of  his  own.  After  the  pauper  was  put  out  to  Pollit, 
(ore  the  four  yean  expired,  Henry,  the  father,  took  another  tenement 
tu-orta,  of  the  yearly  value  of  Hi.,  which  he  occupied  with  the  former 
lit  fur  a  year,  whereby  he  gained  a  settlement  at  Edgevorth.     The 

never  gained  any  settlement  for  himself;  he  had  been  put  out 
lira  by  indenture,  which  was  void  for  want  of  the  stamp  denoting  the 
It  of  the  additional  duty, — The  Court  thought  this  case  governed  by 

Offchttrch,  (ante,  303),  and  (without  argument)  discharged  the  rule 
shtng  the  order  of  sessions. 

v.  Wilmington,  5  B.$  A.  535  ;  1  li.  $■  R.  MO.  The  order  of  removal  Emu 
/bore,  Ace,  from  Crawford  to  Wibmngbm,  confirmed.  Case :  The  J"**™ 
i  in  1814,  was  removed  with  his  father  to  Wilmington.  The  pauper,  JTS 
stone  year,  returned  with  his  father  into  Crayjord,  and  was  hired  trmctt 
•reek  to  Sir  //.  Crewe  in  that  parish,  in  whose  service  he  continued   f^"h 

«kly  servant  for  □early  two  years.    Upon  leaving  Sir  //.,  he  followed   perm... ,  ._ 

mpation  of  mole-catching  in  Crayfurd,  by  which  he  obtained  his   eiciudo tb«r« 
ing.     He  never  resided  with  his  father's  family,  nor  did  his  father   ™™7Sai  the 
t  any  control  over  him.    In  1815,  when  the  pauper  was  about  seven-   uqnirinf  •  xt- 
a  lather  left  Crauford,  and  went  to  live  at  Poplar,  and  about  February,  "*™^"  ••'  hl° 
went  to  Bok,  where  he  rented  a  house  and  orchard  at  20/.  nr  annus*, 

which  he  still  continues  to  reside.  Whilst  the  pauper  followed  the  ^^ 
as  of  mole-catching  in  Crayford,  he  used  occasionally  to  visit  his  'Mton' 
both  at  Poplar  and  at  Bote,  and  once  slept  at  the  father's  bouse  in 
-,  but  he  did  not  receive  any  maintenance  or  assistance  whatsoever 
is  father.  After  the  father  had  occupied  the  house  at  Bote  for  rather 
ban  a  year,  the  pauper,  who  was  then  about  19  yean  of  age,  married. 
icatkm  was,  whether  the  pauper  before  his  marriage  was  emancipated 

earning  his  own  livelihood  ? — Abbott,  C.  J.  It  is  of  importance  to 
m  some  general  rule  for  the  guidance  of  magistrates  on  the  subject 
.ncipation ;  and  the  best  which  I  can  sufnreat  is  this,  that  during  the 
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Thirdly,  Of     confirmed  for  the  removal  of  E.  R.  from  St.  Colwnb  Major  to  Roach.  Cue ; 

settlement  by     The  father  of  the  pauper  lived  in  Roach  and  gained  a  settlement  there,  and 

parentage.       fhe  pauper  lived  with  him  until  after  she  was  twenty-one  jean  of  age ;  when 

ofemanci —  !*ne  was  twenty-two,  she  had  a  bastard  child,  for  the  maintenance  ox  which  a 

tion.  Pa"    bond  of  indemnity  was  given  to  Roach,  and  she  continued  still  living  with  her 

An  adult  who        father.    About  hulf  a  year  after,  she  left  her  father's  house,  and  went  to 

remores  from  her  Mr.  Hcnwootfs,  in  Roach,  as  a  wet  nurse,  and  lived  there  eight  weeks,  for 

^%Z£i£to        "hich  she  was  paid  8*.    A  few  days  after  she  left  her  father's  house,  the  father 

service,  become*    removed  to  St.  Columby  where  he  rented  12/.  a-year,  and  has  lived  there 

titerebr  ernand-    ^m  j^  time;  at  the  end  of  the  eight  weeks,  the  pauper  returned  to  her 

pa^  father  in  St.  Columb,  where  she  has  since  remained,  but  made  no  contract 

with  him  as  a  servant,  nor  gained  any  settlement  for  herself  except  as  afore- 
said.— Lord  Kenyan,  C.  J.  It  has  been  very  properly  observed  on  former 
occasions,  that  this  Court  ought  to  be  anxious,  in  determining  questions 
arising  on  die  settlement  laws,  to  lay  down  clear  and  distinct  rules  lor  the 
information  of  a  very  useful  class  of  persons,  the  magistrate*,  nho  are  to 
ses  of  this  kind.    And  I  hope  that  the  rule  of  decision  which 


decide  in  cases  

we  arc  about  to  establish  in  this  case,  will  fall  in  with  every  case  that  has 
been  cited.  For  with  regard  to  a  supposed  expression  of  mine,  in  Rex  v.  Wit- 
ton  cum  Twambrooket,  mere  is  an  inaccuracy  in  it  I  think  I  could  not  hare 
said,  because  it  never  was  my  opinion,  that  the  mere  circumstance  of  a  son's 
attaining  the  age  of  twenty-one,  was  an  emancipation  so  as  to  prevent  his 
having  a  derivative  settlement,  gained  by  his  father  afterwards,  if  the  son 
continued  to  live  with  the  father ;  for  if  the  son,  with  unbroken  contmiiance, 
remain  with,  and  a  member  of,  the  father's  family,  he  is  not  emancipated. 
But  this  proposition  will  not  break  in  upon  any  of  the  cases,  but  may  bt 
reconciled  with  all  of  them,  namely,  that M  if  a  child,  under  the  age  of  twentj- 
one  leave  his  father's  home,  and  is  thereby  qua  severed  from  his  father's  fa- 
mily, and  return  to  his  father  during  a  state  of  pupilage,  during  which  that 
policy  requires  that  the  child  should  be  under  the  protection  of  his  father, 
he  must  be  considered  as  incorporated  with  his  father's  family,  unless  he 
have  gained  a  distinct  settlement  of  his  own,  or  have  become  the  head  of  a 
family  himself:  but  if  a  child,  after  a  state  of  pupilage,  sever  himself  from 
his  father's  family,  he  cannot  afterwards  be  incorporated  with  it"  The 
case  of  the  soldier  proceeded  upon  that  principle ;  he  had  neither  tamed  s 
settlement  nor  was  m  a  situation  to  gain  one,  but  he  had  ceased  to  be  under 
the  control  of  his  parents,  and  had  become  liable  to  the  control  of  omen; 
and  as  he  did  not  return  to  his  father  until  after  he  was  of  ace,  the  case  wti 
thought  too  clear  to  be  argued.  But  it  must  not  be  inferred,  from  the  cir- 
cumstances of  that  case  not  having  been  argued,  that  it  paused  without 
consideration,  and  is  not  entitled  to  much  notice ;  because  in  Rex  v.  JM» 
fax,  Aston,  J.,  who  was  a  very  good  sessions  lawyer,  alluded  to  it  as  a  caw 
properly  decided.    And  if  so,  it  must  govern  the  present,  for  I  cannot  <&• 


waytJumasshewisf 

that  the  son  was  no  longer  under  the  control  of  his  father.     So  in  dot  ease, 

this  woman  was  above  twenty-one ;  she  had  contracted  the  relation  of  strvsnt 

with  another  family ;  she  was  out  of  her  father's  family ;  she  was  under  no 

control  to  him  other  than  that  arising  from  moral  obligation  and  gratitade; 

and  I  cannot  see  how  she  could  afterwards  be  deemed  to  be  incorporated  wilh 

the  father's  family.  The  Court  agreed,  and  the  order  of  sessions  was  eoiutrmei 

A  widower,  bav-        Rex  v.  Cowhoneyborne,  10  East,  88 ;  Bott,  cont.  115 ;  1  Ao/.  P.  L.  314 

idS&^at*'     3l8,  Removal  from  Teddington  to  Cowhoneyborne.  Order  confirmed.  Cats: 

eleven  years  of     The  pauper  being  settled  in  Cowhoneyborne,  some  time  after  the  death  ef 

agc,withamuicie,  his  wife,  went  to  service,  and  hired  himself  to  one  Clarke  of  Cowkoneyh**, 

w^oiir^atotato!  wno  afterwards  removed  to  Teddington,  and  the  pauper  left  him  at  Jftolsff- 

ed,  and  with         mas,  1806,  having  served  him  the  five  preceding  years  under  a  hiring  fir  s 

SSS^reddc     7"*  in  TeUingum.    On  the  death  of  the  pauper's  wife,  FP.  Nigktmfk 

after  she  came  of  who  had  married  his  sister,  maintained  the  new-born  infant,  out  of  knd- 

age,  doing  sex-      ness  to  the  pauper;  and  the  pauper's  daughter,  Elizabeth,  then  abort 
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eleven  yean  of  age,  went,  with  the  pauper's  consent,  to  Nightingale,  for  the      Thirdly,  Of 
purpose  of  noising  her  infant  sister.    The  infant  died  in  about  a  year ;  and     HttUment  by 
from  that  time  to  this,  Elizabeth  continued  to  lire  in  the  house  of  Nightingale       parentage. 
as  one  of  the  family,  hut  doing  the  work  of  a  servant    Nightingale,  previous  »  nr— «J — 
to  the  pauper's  daughter  living  with  him,  kept  a  servant,  and  would  have  tton.  em*nclp** 
hired  one  if  she  had  left  him ;  but  he  never  hired  her,  or  paid  her  any  wages,  vice  for  htm,  bat 
though  he  found  her  in  board,  clothes,  and  such  pocket-money  as  he  thought  without  any  con. 
fit    Elizabeth  will  be  twenty-seven  years  of  age  in  Jime*  1 808.    During  all  t^^buaiet. 
the  time  she  so  lived  with  Nightingale,  she  considered  herself  liable  to  be  tiementor  her 
sent  away  whenever  he  pleased ;  and  he  considered  her  at  liberty  to  quit  {5*2*  ^  *kthap» 
him  when  she  chose;  and  the  pauper  considered  himself  as  her  father,  £^^(^6^? 
bound  to  receive  and  support  her  if  Nightingale  ceased  so  to  do.    But  the  to  senrke :  Held, 
pauper  was  not  a  housekeeper  at  any  time  after  he  went  into  Clarke's  ser-  ^^n,S^2f 
vice.     The  question  was,  whether  Elizabeth  was  so  emancipated,  as  to  -"^"^[rtmt 
enable  the  pauper  (her  father)  to  gain  a  settlement  by  his  hiring  and  service 
with  Clarke  in  Feddington. — Lord  Ellenborough,  C.  J .  The  daughter  having 
been  originally  placed,  when  an  infant,  by  her  father  in  her  uncle's  family, 
continued  to  live  with  her  uncle  after  she  came  of  age,  as  part  of  his  family; 
receiving  no  assistance  from  her  father,  and  being  at  liberty  to  depart  from 
her  uncle  when  she  chose.    She  was  of  age,  living  apart  from  her  father, 
having  her  support  from  sources  independent  of  him,  and  was  at  liberty  to 
quit  her  uncle  when  she  pleased,  as  she  herself  considered.     If  this  be  not 
emancipation,  it  would  be  difficult  to  say  what  is  so,  and  when  it  can  take 
effect    Then  if  she  were  emancipated  after  she  came  of  age,  it  follows,  that 
the  father,  by  the  construction  which  has  been  put  upon  the  statute  of 
Will.  III.  gained  a  settlement  by  the  subsequent  hiring  and  service  for  a  year 
in  Teddington,  as  "an  unmarried  person,  not  having  any  child."— Grose,  J. 
The  daughter  lived  apart  from  her  father,  after  she  was  twenty-one ;  not 
under  his  control,  nor  having  any  contemplation  of  it,  nor  receiving  any 
assistance  from  him ;  she  was  therefore  emancipated  when  her  father  was 
hired  for  a  year,  and  served  in  Teddington. — Le  Blanc,  J.  Under  these  cir- 
cumstances living  away  from  her  father  before  and  after  the  age  of  twenty- 
one,  he  having  no  house  of  his  own,  nor  giving  her  any  support ;  I  think 
she  ceased,  after  she  came  of  age,  to  be  part  of  her  father  s  family,  and  con- 
sequently no  future  settlement  gained  by  him  could  be  communicated  to 
her;  and  if  so,  he  gained  a  settlement  liy  the  hiring  and  service  in  Tedding- 
ton,— Bay  ley,  J.  To  constitute  emancipation,  it  is  clearly  not  necessary  for 
the  child  to  have  acquired  a  new  settlement  of  his  own  :  Rex  v.  Roach  is  in 
point  to  that     Where  is  the  difference  between  going  nut  from  the  father's 
house  after  twenty-one  to  seek  a  livelihood,  and  continuing  out  for  the  same 
purpose  after  that  age,  where  the  absence  from  the  father  is  so  long  as  it  was 
here :  the  father,  too,  during  all  that  time,  having  no  house  of  his  own,  and 
having  indeed  contracted  a  relation  which  precluded  him  from  receiving  his 
daughter  at  home.    Orders  quashed. 

Rex  v.  Morley,  2  M.  fr  *S\  417.   Removal  from  Armley  to  Morley.   Order  The  son  of  a  cor- 
confinned.   Case :  The  pauper's  father  resided  in  Armley  under  a  certificate  SJufamed  ta*thc 
from  Morley,  dated  1st  June,  1761,  acknowledging  him  by  name,  his  wife  certificate,  upon 
and  three  children,  to  be  settled  in  Morlei/.  The  pauper,  when  about  twelve  }aIfLdeath  of  hl!i 
years  old  (his  father  being  then  lately  dead,  and  he  residing  with  his  mother  bound  apprentice 
in  Armley  under  the  certificate,  as  part  of  his  late  father's  family,)  was  bound  in  the  certifying 
apprentice  by  the  overseers  of  Morley  to  one  Lister  oi  Morley,  till  twenty-one.  JJJjjJj  un^mc 
He  served  in  Morley  under  the  indentures  seven  years,  and  then  with  his  yean,  and  then. 
master's  consent  returned  to  Annley,  where  his  mother  and  family  then   with  his  maker's 
resided  under  the  certificate,  and  still  reside,  to  serve  one  Gaunt  in  Armley.  the rcmaindcrof 
The  pauper  continued  in  Gaunfs  service  till  the  expiration  of  his  inden-   hi*  time,  tin 
tures.     He  was  then  hired  by  Gaunt  for  a  year,  and  served  a  year,  and  ^fh^ilefwm  in 
remained  with  Gaunt  four  years  in  the  whole,  living  with  him  in  Armley  the  certified 

during  all  that  time.     Uinm  the  painter's  going  to  Armley  to  serve  out  the  v*ri*h*  where  Mr 
T  ,         s.1  .  .•       t  •         -.i    y*        .    i       i«  i        i         ..      i  ■  *i_     »      mother  and  fa- 

remainder  of  his  apprenticeship  with  Gaunt,  he  did  not  go  to  his  mother  s  miiy  resided 

house,  nor  at  any  time,  during  the  rest  of  his  apprenticeship,  resided  at  his  under  the  cortifl- 

mother's  as  part  of  her  family.    The  question  made  was,  Whether  the  ^JJ^Ee  JjJSi 

pauper  gained  a  settlement  in  Armley  by  hiring  and  service  with  Gaunt  ?  himself  to  tu«« 
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nbm  person  ibr  a 
rear,  and  sored 
that  and  three 


In  the  certified 
parish:  Held, that 
he  gained  a  set- 
tlement by  such 
hiring  and 
rice. 


Where  a  pauper 
left  his  father's 
family  at  fifteen, 
and  entered  the 
sea  service, 
where  he  remain- 
ed till  twenty, 
one:  Held, oat 
he  wasfaea 
emancipated,  and 
was  settled  in  the 
parish  where  his 
rather  was  then 
settled. 


jfltoOT— (V.  Settlement  of  the  Poor.) 

Lord  Ellenborough,  C.  J.,  after  observing  on  the  effect  of  the  certificate 
said,  that  brings  it  to  the  question,  whether  he  was  a  part  of  his  father's 
family.  In  the  case  of  Collingbourn  Duett  the  pauper,  after  leaving 
his  father's  family,  returned  to  the  parish  where  nis  father  was  living 
under  the  certificate,  being  under  age,  and  was  hired  in  the  certified 
parish,  at  which  time  he  continued  a  part  of  his  father's  family.  So,  in 
Rex  v.  Keel,  the  pauper  returned  to  a  branch  of  her  family  in  the  certified 
parish, '  and  was  there  hired  and  served  whilst  under  age.  Rex  v.  Itupcortk 
is  the  nearest  to  the  present  case;  but  there  is  this  distinction,  that  there 
the  pauper  returned  under  age  to  the  father's  house,  and  hired  himself 
whilst  under  age  to  a  person  in  the  same  parish ;  and  although  by  com- 
paring his  age  when  he  first  let  himself,  with  the  time  when  he  last  let 
nimseif,  it  does  appear  that  he  must  have  been  of  age  at  the  commence- 
ment of  the  second  year's  service  under  the  last  letting,  vet  that  circum- 
stance seems  to  have  escaped  the  notice  both  of  the  counsel  and  the  court ; 
and  the  case  was  decided  entirely  on  the  authority  of  Rex  v.  Keel,  which  it 
was  supposed  exactly  to  resemble ;  but  which,  for  the  above  reason,  is  not 
so.  We  do  not  think,  however,  that  this  is  an  authority  to  warrant  us  in 
deciding  that  where  a  child,  not  named  in  the  certificate,  separates  himself 
from  his  father's  family  at  an  age  when  he  is  by  law  capable  of  supporting 
himself,  he  shall  either  derive  a  settlement  acquired  subsequently  by  his 
father,  or  shall  be  prevented  by  the  certificate  from  gaining  a  settlement  for 
himself,  which  is  a  disability  that  can  only  attach  on  him  as  being  one  of 
the  family.  This  is  illustrated  by  Rex  v.  Roach,  where  a  daughter,  being 
of  age,  left  her  father's  family,  and  hired  herself  to  a  fanner  for  eight 
weeks;  during  the  time  of  her  absence  her  father  acquired  a  subsequent 
settlement,  and  it  was  determined  that  she  was  not  entitled  to  such  subse- 
quent settlement,  on  the  ground  that  she  had  ceased  to  be  a  part  of  the 
father's  family,  or  in  the  language  of  the  cases,  was  emancipated.  That 
case  was  fully  argued  and  considered,  and  it  lays  down  a  rule  in  precise 
terms,  which  may  serve  to  govern  others  in  future.  The  same  point  was 
determined  in  Rex  v.  Co  whoney  borne.  That  was  the  case  where  the 
daughter,  being  under  age,  went  to  reside  with  her  uncle,  with  her  father's 
consent,  and  was  maintained  wholly  by  him,  and  continued  with  him  nil 
she  was  of  the  age  of  twenty-seven ;  and  the  Courtheld  that  she  ceased  on  her 
coming  of  age  to  be  a  part  of  her  father's  family,  although  she  had  not  acquired 
any  distinct  settlement  for  herself,  and  therefore  the  father  acquired  a  settle- 
ment by  hiring  and  service,  as  an  unmarried  man,  not  having  a  child 
within  the  words  of  the  statute.  It  is  true  that  these  latter  were  cases  where 
the  question  did  not  arise  upon  a  certificate ;  but  they  establish  a  principle 
which  shews  what  it  is  that  constitutes  a  child  a  part  of  his  father's  family ; 
and  whatever  divests  him  of  the  capacity  as  one  of  his  father's  family  in  the 
one  case,  divests  him  of  the  incapacity  in  the  other.  We  are  of  opinion, 
therefore,  that  the  pauper  ceased  to  be  a  part  of  his  father's  family,  and  bv 
the  hiring  and  service  gained  a  settlement  in  Armley.  Orders  quashed,  (•) 
Rexy.Lawford,SB^C.27ly2M.^R556.  H.  AWi  and  her  childrrt 
were  removed  from  Lauford  to  St.  Anne\  Limehmue.  Order  quashed; 
subject  to  a  case.  J,  Nunn,  the  late  husband  of  the  pauper,  Hmmdk  Asm, 
in  1802,  when  about  fifteen  years  of  age,  quitted  his  parents,  and  went  to 
sea,  where  he  continued  till  the  period  of  his  marriage,  sometimes  serving 
on  board  a  king's  cutter,  and  at  other  times  on  board  different  trading  vessels, 
gaining  his  own  living.  Up  to  the  age  of  eighteen,  his  parents  resided  at 
Manningtree,  and  while  there,  the  vessel  on  board  of  which  their  sob  was 
serving  being  stationed  on  the  river  near  that  town,  the  mother  washed  sir 
him,  and  occasional  visits  were  paid  by  the  son  to  the  parents,  sometimes  of 
a  few  days'  continuance.  During  the  period  from  1805  to  1810,  the 


(a)  Note.  If  the  pauper  is  still  one  of  inhabiting  take  place  after  his  

the  family,  he  cannot  acquire  a  settle-  nation.    Iter  v.  Mmnningtne,  6  If.  $  S. 

ment  in  the  certificated  parish  by  appreo-  214,  post,  (See  title.  9|iaiTnttCgstyi*0 
ticeship,  unless  both  the  binding  and 


.  Roach,  that  if  a 


leave*  his  father's  family  under  twenty-one,  and  returns  while  he  i« 

X,  he  continues  to  be  part  of  that  family,  and  his  settlement  will 
that  of  liia  father ;,  but  that  if  the  child,  when  he  attains  twenty- 


abeent  from  his  lather's  family,  the  father  thereby  loses  all  control 
iin,  he  becomes  emancipated,  and  his  settlement  will  not  shift  with 
r  his  father,  but  will  continue  to  be  in  that  parish  where  the  father 
tiled  when  the  child  attained  twenty-one.     That  learned  judge  there 

In  the  case  of  the  soldier,  the  son  was  enlisted  when  he  was  under 
id  if  he  had  returned  home  before  he  was  twenty  -one,  be  would  have 
onstdered  part  of  his  father's  family ;  or  if  he  had  quitted  the  army 
twenty-one,  without  returning  home,  the  father  might  hare  reclaimed 
r  suing  out  a  hobtai  eorput;  but  it  appears  from  the  case,  that  he  had 
d  the  age  of  twenty-one  before  he  left  the  army:  therefore,  during 
te  that  he  continual  a  soldier,  his  father  lost  all  control  over  him,  he 


inicated  to  him."    After  applying  tl 

fore  the  Court,  the  learned  judge  adds, "  If,  after  such  a  service  as 

te  daughter  had  returned  to  her  father  before  she  was  of  age,  she 

have  continued  as  part  of  her  father's  family ;  but,  not  returning  till 
he  can  no  longer  be  considered  as  part  of  his  family."  Rex  r.  Com- 
gnu,  was  decided  upon  the  same  principle.  There,  a  widower  having 
Atcr,  placed  her  at  eleven  yean  of  age  with  an  uncle,  by  whom  sue 
holly  maintained  after  that  time,  and  with  whom  she  continued  to 
after  she  came  of  age,  doing  service  for  him,  but  without  any  contract 
ng  to  give  her  a  settlement  of  her  own ;  the  father  in  the  meantime 
g  gone  out  to  service.  It  was  held,  that  on  her  coming  of  age  she 
mancirated.  There,  at  the  thne  she  became  twenty-one,  she  con- 
it  absent  bom  her  father's  family.  The  same  doctrine  was  laid  down 
i  r.  i/amtocie,  the  only  distinction  between  that  and  the  former  cases 
,  that  the  original  separation  of  the  child  from  his  father's  family  was 
limitary ;  he  having  been  drawn  for  the  militia  while  he  was  under 
nd  served  in  it  until  he  was  twenty-three  years  of  age.  That  distinc- 
lowever,  does  not  vary  the  question  of  emancipation ;  and  the  principle 
ibla  from  that  latter  case  is,  that  a  child  is  not  part  of  his  father's 

while  he  remains  subject  to  a  control  paramount  to  that  of  his  father; 
■at  if,  while  under  age,  he  contract  a  relation  inconsistent  with  the 
*J  control,  which  relation  continues  until  after  he  attains  twenty-one, 
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tion* 

If  a  son  at  six- 
teen hire  him- 
self for  a  year, 
and  serve  that 
year,  the  emanci- 
pation com- 
mences from  the 
termination  of 
the  service. 


A  pauper,  under 
age,  hired  himself 
to  serve  on  board 
a  ship  trading  to 
Newfoundland. 
While  he  was  so 
serving,  and 
before  he  attained 
twenty-one,  his 
father  acquired  a 
new  settlement. 
After  he  had  at- 
tained the  age  of 
twenty-one, 
the  pauper  re- 
turned to  his 
father's  house : 
Held,  that  the 
pauper  was  not 
emancipated 
when  his  father 
acquired  the  new 
settlement,  and 
that  his  settle, 
ment  shifted  with 
that  of  his  father. 


floor— (V.  Settlement  of  the  Poor.) 

Old  Martinmas-day,  1777,  E.  Coates  hired  himself  for  a  year  to  G.  Borne  of 
New  Forest,  and  served  that  year :  on  the  22d  December,  1777,  E.  Coates 
married  his  present  wife:  William  Coates,  a  legitimate  son  of  his  by  a 
former  wife,  being  within  one  month  of  the  age  of  sixteen  years,  and  having 
gained  no  settlement  in  his  own  right,  on  the  same  Martinmas-day,  1777, 
hired  himself  for  a  year  to  R.  Nelson  of  Ellerton,  which  he  served.  The 
question  was,  whether,  by  reason  of  the  service  and  settlement  thereby 
gained  by  the  son  under  his  hiring,  the  father  could  be  considered  as  being 
an  unmarried  man,  by  the  emancipation  (which,  it  was  contended,  was  by 
relation  at  that  moment  complete)  of  his  son? — Lord  Kenyan,  C.  J.,  (after 
reciting  the  3  W.  &  M.  c.  11,  s.  6,)  said,  that  in  this  case  the  son  was  not 
separated  from  the  father;  when  the  father  was  hired,  the  son  had  gained 
no  settlement  for  himself;  he  indeed  did  on  the  same  day  enter  into  a  con- 
tract which  might  or  might  not  have  been  completed,  and  which,  when 
completed,  would  confer  a  settlement  on  the  son ;  but  at  the  time  when  the 
father  entered  into  the  relation  of  servant  at  New  Forest,  the  son  formed  a 
part  of  his  family. 

Rex  v.  Lytchet  Matravers,  7  B.  £•  C.  226;  lM.fR.  25.  Isaac  Orchard 
and  his  wife,  were  removed  from  Lytchet  Matravers,  Dorset,  to  St.  James, 
Poole;  and  the  sessions  quashed  the  order,  subject,  &c.  Case: — The  pau- 
per never  acquired  any  settlement  in  his  own  right  His  father  was  settled 
in  Lytchet  Matravers,  and  while  ho  was  so  settled,  the  pauper  hired  himself 
by  contract  to  serve  for  two  summers  and  a  winter  on  board  a  ship  trading 
to  Newfoundland.  In  February  or  March,  1816,  being  then  twenty  years  of 
age,  he  entered  upon  that  service,  in  which  he  continued  during  the  stipu- 
lated time.  There  was  no  evidence  that  his  father  ever  exercised  any  control 
over  him  during  the  period  of  his  service.  He  attained  the  age  of  twenty- 
one  years  before  his  return  from  the  voyage.  Shortly  after  he  had  left  this 
country,  and  before  he  had  attained  the  age  of  twenty-one  years,  his  father 
acquired  a  settlement  in  St.  James,  Poole.  On  the  pauper's  return  from 
Newfoundland,  he  went  to  reside  in  his  father's  house,  who,  before  that  time, 
had  left  Poole,  and  returned  to  Lytchet.  After  a  few  weeks  he  left  his 
father's  residence,  and  lived  with  his  sister,  working  on  his  own  account,  as 
well  there,  as  during  his  residence  with  his  father.  The  sessions  were  of 
opinion,  that  the  pauper  was  emancipated  at  the  time  when  his  father 
acquired  the  settlement  in  Poole. — Bay  ley,  J.  The  question  in  this  case 
is,  whether  at  the  time  when  the  rather  gained  a  settlement  in  the 
parish  of  Saint  James,  Poole,  the  pauper  was  emancipated?  If  he  was 
not,  then  his  settlement  would  shift  with  that  of  his  lather.  The  father 
was  settled  in  the  parish  of  Lytchet  Matravers,  and  whilst  he  was  so 
settled,  the  pauper,  his  son,  being  then  a  minor,  hired  himself  to  serve 
for  two  summers  and  a  winter.  He  entered  into  and  continued  in 
the  service  until  he  attained  twenty-one  years  of  age;  but  before  he  had 
attained  that  age  his  father  had  acquired  a  settlement  in  Poole.  There  eaa 
be  no  doubt  that  the  settlement  of  a  son,  if  he  have  none  of  his  own,  shifti 
with  that  of  the  parent,  so  long  as  the  son  continues  part  of  the  pareafi 
family.  When  he  ceases  to  constitute  part  of  the  parent's  family,  he  v 
emancipated.  The  different  instances  of  emancipation  put  by  Lord  Kenya* 
in  Rex  v.  Offchurch,  and  Rex.  v.  Wition  cum  Twambrookes,  and  recompiled 
by  Lord  Euenborouyh  in  Rex  v.  Uchfield,  are  the  child's  ■ttMimg  its  rail  age, 
or  being  married,  or  gaining  a  settlement,  or,  as  in  the  case  of  the  soldier,  con- 
tracting a  relation  inconsistent  with  the  idea  of  his  being  in  a  subordinate 
situation  in  his  father's  family.  In  Rex  v.  Roach,  Lord  Kenyan  qualified 
what  he  was  reported  to  have  said,  as  to  a  son's  being  emancipated  on  attain- 
ing the  age  of  twenty-one  years,  by  limiting  that  observation  to  cases  where 
the  son  at  that  age  was  severed  from  his  father's  family;  and  then  adverting 
to  the  case  of  the  soldier,  he  observes,  that  the  soldier  nad  ceased  to  he  ondsf 
the  control  of  his  parents,  and  had  become  subject  to  the  control  of  otkeo; 
and  that  as  he  did  not  return  to  the  father  until  after  he  was  of  age, 
the  case  was  thought  too  clear  for  argument.  It  is  insisted  that  this  case 
falls  within  the  fourth  class  of  cases  mentioned  by  Lord  Kenyon,  and  that 
the  pauper,  as  soon  as  he  entered  into  the  contract,  like  the  soldier  who  had 
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enlisted,  was  emancipated,  because  he  had  subjected  himself  to  the  control      Thirdly,  Of 
of  others,  and  continued  so  subject  until  he  had  attained  twenty-one.    But     uttlement  by 
there  is  this  distinction  between  the  case  of  the  soldier  and  the  present :  the       parentage. 
soldier,  by  enlisting,  became  subject  to  an  authority  paramount  to  that  of  his  s~ofemandw^~ 
parent;  here  the  pauper,  by  contracting  to  serve  the  ouner  or  the  captain  of  Uon. 
the  ship,  subjected  himself  to  an  authority  not  paramount  but  subordinate  to 
that  of  his  parent;  for,  by  the  law  of  England,  the  parental  authority  con- 
tinues until  the  son  attains  the  age  of  twenty-one.    This  distinction  is 
pointed  out  by  Holroyd  and  Best,  Js.,  in  Rex  v.  Rotherfield  Greys;  the 
latter  there  says, "  by  the  general  policy  of  the  law  of  England,  the  parental 
authority  continues  until  the  child  attains  the  age  of  twenty-one  years ;  but 
the  snxne  policy  also  requires  that  a  minor  shall  be  at  liberty  to  contract  an 
engagement  to  serve  the  state.    When  such  an  engagement  is  contracted, 
it  becomes  inconsistent  with  the  duty  which  he  owes  to  the  public,  that  the 
parental  authority  should  continue."    Lawrence,  J.,  in  Rex  v.  Roach,  seems 
to  take  the  same  view  of  the  subject,  and  to  consider  the  authority  of  the 
state  paramount  to  that  of  the  parents,  so  long  as  the  minor  continues  in  the 
public  serrice ;  but  as  soon  as  he  leaves  it,  then  the  parental  authority  is 
restored.     He  there  says, "  In  the  case  of  the  soldier,  the  son  was  enlisted 
when  he  was  underage,  and  if  he  had  returned  home  before  he  was  twenty- 
one,  he  would  have  been  considered  as  part  of  his  father's  family ;  or  if  he 
had  quitted  the  army  before  twenty-one  without  returning  home,  the  father 
might  have  reclaimed  him  by  suing  out  a  habeas  corpus"    Biackstone,  in 
his  Commentaries,  vol.  1,  p.  453,  says, u  The  legal  power  of  a  father  over 
the  persons  of  his  children  ceases  at  the  age  of  twenty-one,  for  they  are  then 
enfranchised  by  arriving  at  the  years  of  discretion,  or  that  point  which  the 
law  has  established,  when  the  empire  of  the  father  or  other  guardian  gives 
place  to  the  empire  of  reason.    Yet,  till  after  that  age  arrive,  the  empire  of 
the  father  continues,  even  after  his  death ;  for  he  may,  by  his  will,  appoint 
a  guardian  to  his  children.    He  may  also  delegate  part  of  his  parental 
amthority,  during  his  life,  to  the  tutor  or  schoolmaster  of  his  child,  who  is 
then  in  loco  parentis,  and  has  such  a  portion  of  the  power  of  the  parent 
committed  to  his  charge,  viz.  that  of  restraint  and  correction,  as  may  be 
necessary  to  answer  die  purposes  for  which  he  is  employed."    It  appears, 
then,  that  in  ordinary  cases  tne  authority  of  a  father  over  Iris  child  continues 
until  the  age  of  twenty-one  ;  but  the  case  of  a  soldier  is  an  exemption  from 
the  general  rule.     For  an  infant  may  by  law  enlist,  and  become  bound  to 
serve  the  state ;  and  if  he  does  contract  to  serve,  and  the  state  adopt  him  as 
their  servant,  that  adoption  severs  him  from  his  father's  family,  and  he  then 
becomes  subject  to  the  paramount  control  of  the  state.     In  Rex  v.  Wolrurn, 
the  son  enlisted  at  the  age  of  sixteen  into  the  same  regiment  of  militia  in 
which  his  father  served,  and  lived  with  him  to  the  ape  of  twenty-three. 
Lord  Kenyan  thought  as  he  lived  in  his  father's  family,  the  parent's  control 
was  not  altogether  destroyed,  the  guidance  and  direction  or  the  child  to  a 
certain  extent  not  being  inconsistent  with  the  occasional  military  situation 
in  which  he  was.    He  seems  to  have  thought  that  such  a  person  might  be 
subject  to  a  double  control.     So  in  this  case,  if  the  father  did  not  interfere, 
the  son  might  be  subject  to  the  control  of  his  master  whom  he  had  con- 
tracted to  serve ;  but  being  part  of  his  father's  family,  and  subject  to  his 
paramount  authority,  the  latter  might  have  claimed  his  services  at  any  time 
Wore  he  attained  the  age  of  twenty-one  years.     But  in  the  case  of  a  minor 
who  enters  into  the  army,  the  state  will  be  entitled  to  his  services,  and  against 
the  public  the  father  cannot  claim  them.     Considering  the  principle  upon 
which  a  minor  who  enlists  as  a  soldier  becomes  emancipated,  to  he  that  he 
thereby  contracts  a  relation  inconsistent  with  a  subordinate  situation  in  his 
father's  family ;  and  considering  that  a  minor  who  contracts  to  serve  a  sub- 
ject, thereby  makes  himself  liable  to  the  double  control  of  his  father  and  his 
master,  the  authority  of  the  parent  being  paramount  to  that  of  the  master,  I 
think  that  the  pauper,  in  this  case,  when  he  agreed  to  serve  the  owner  or 
captain  of  a  ship,  did  not  contract  any  relation  inconsistent  with  a  subordi- 
nate situation  in  his  father's  family  ;  but  that  until  he  attained  twenty -one, 
he  continued  part  of  his  father's  family,  and  subject  to  his  paramount 
VOL.  IV.  X  " 
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authority.  Consequently,  the  sessions  were  wrong  in  holding  that  the  pau- 
per was  emancipated,  and  his  settlement  shifted  with  that  of  his  father. 
Their  order  must,  therefore,  be  quashed.    Order  of  sessions  quashed. 


{Fourthly)— ©f  dtttlemnrta  6g  JHarriage.  (a) 

If  a  woman  marry  a  man  who  hath  a  known  settlement,  she,  inttanter, 
and  ipso  facto,  by  the  marriage,  acquires  the  husband's  settlement ;  and  she 
takes  every  subsequent  settlement  which  he  may  obtain  until  his  death. 
The  children  also  of  such  marriage,  in  like  manner  take  the  father's  settle- 
ment, wherever  it  may  happen  to  be  at  the  time  they  become  chargeable, 
until  they  are  emancipated,  or,  in  other  words,  acquire  a  settlement  for 
themselves  by  their  own  act 

But  if  the  husband  has  no  settlement,  then  the  prior  settlement  of  the  wife 
is  not  destroyed  by  the  marriage,  and  she,  in  virtue  of  the  marriage,  confers 
her  settlement  thus  retained  upon  her  legitimate  offspring,  a  privilege  which 
does  not  belong  to  the  mothers  of  children  born  out  of  lawful  wedlock,  such 
children  being  settled  where  they  are  born,  (b) 

These  principles  are  developed  and  illustrated  in  the  following  cases: — 

It  was  said,  in  the  case  of  Uphottery  v.  Dunkttrell,  S.  $•  i2.  80 ;  1  Sett. 
Ca.  80,  (cited  by  Bott  and  Nolan,  as  Appotent  v.  Duntweil,)  that  if  a  woman 
has  not  resided  with  her  husband  in  the  place  of  his  settlement,  she  is  not 
settled  there,  according  to  the  13  &  14  Car.  II.  c.  12,  for  as  she  never  wis 
at  the  place  she  could  not  live  with  him  forty  days  irremovable  as  part  of  bis 
family,  which  is  in  general  necessary  to  complete  a  settlement.  But  the 
contrary  doctrine  has  been  fully  established  by  the  subsequent  cases.  Thai 
in  St.  Giles  v.  Evrrsley,  2  Sets.  Ca.  116;  2  Bott,  81,  the  objection  to  the 
removal  of  the  wife  and  children  to  the  husband's  settlement  was,  that  she 
could  not  take  the  benefit  of  her  husband's  right  of  settlement  after  Mi 
death,  as  she  had  not  taken  any  advantage  of  it  in  his  life -time,  but  had 
waived  it,  and  fixed  in  another  place;  but  Eyre  and  Fortescue^  Js.,  held  that 
the  wife  and  children  must  be  sent  to  the  last  legal  settlement  of  the  hus- 
band and  father ;  and  they  confirmed  the  order. 

It  seems  equally  well  settled  that  a  wife  cannot  gain  a  settlement  separate 
and  distinct  from  her  husband  during  the  coverture.  In  Rex  v.  Ayikorf 
Rooding,  2  Bott,  81 ;  1  Nol.  P.  L.  201,  the  wife,  after  the  husband  had 
deserted  her,  went  with  her  children  from  White  Bonding,  and  lived  upon  a 
copyhold  tenement  of  her  husband's,  forty  days,  without  him,  in  Aytimf 
Rooding.    Before  the  forty  days  expired,  the  parish  officers  gave  bar 


to  remove  out  of  the  parish,  and  as  she  refused  to  depart,  the  jostieei 
removed  her  from  thence  to  While  Rooding  as  a  person  likely  to  Decease 
chargeable.  The  Court  were  unanimously  of  opinion  that  the  wife  eosM 
not  gain  a  settlement  by  thus  residing  forty  days  upon  her  husband's  estate, 
vet  at  the  same  time  that  she  was  irremovable  from  the  property  of  kr 
husband,  upon  being  only  likely  to  become  chargeable.  And  even  tf  she  ft 
and  reside  upon  an  estate  devised  to  her  after  her  husband  has  deserted  bet, 
she  cannot  thereby  gain  a  settlement  for  herself. — Lord  Hmrdwicke,  C  J-» 
said,  there  never  was  an  instance  where  the  wife  was  bold  to  aoqmire  a 
settlement  during  the  life  of  her  husband.  A  feme  covert  cannot  by  rat- 
dence  gain  a  settlement  for  her  husband.  Berkhampstemd  v.  St.  Mmy 
Northchurch,  2  Bott,  33;  1  Nol.  P.  L.  291. 

And  even  if  the  husband  is  in  the  progress  of  acquiring  a  settlement,  as  If 
commencing  a  residence  upon  his  estate,  or  by  renting  a  tenement  for  a  year, 
and  he  dies  a  few  days  only  before  it  is  completed,  the  widow  cannot  fcy 
continuing  to  reside  and  paying  die  year's  rent  perfect  the  settlement  m 
herself  and  children.    Rex  v.  Crayford,  6  B.  $-  C.68;  9  D.  £  R.  80. 

St.  Giles's  v.  St. Margaret's,  I  Sets.  Ca.  97 ;  2  Bott,  107 ;  1  Nol. P. £.»!. 


(a)  See  division  of  subject,  ante.  273. 


(6)  Antt,  279. 
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nan  marries  a  foreigner,  and  her  husband  dies.   The  Court :  she  must     Fourthly,  Of 
it  to  the  place  of  her  settlement  before  marriage.  settlements  by 

f  v.  ChiddingsUme,  2  Stra.  683  ;  1  Not.  P.  L.  291.     It  was  stated,        marriage. 
i  single  woman  settled  at  Chiddingstone  was  married  to  a  man  who  Husband  dead 
iice  dead,  but  his  settlement  did  not  appear.    The  Court :  her  settle-  and  bis  place  of 
before  marriage  stands.    And  in  Uphottery  v.  Dunkswell,  the  Court  »etti«naCTt  not 
where  it  appears  that  the  husband  in  his  lifetime  had  no  legal  settle-  nudden  settle-^ 
that  can  be  found,  there  the  marriage  shall  not  put  her  in  a  worse  ment  remains, 
ion  than  she  was  before,  and  is  all  one  as  the  case  of  a  Scotchman  and 
igner,  and  she  shall  not  lose  her  former  settlement. 

John's,  Wapping,  and  St.  Botolptfs,  Bishopsgate,  Burr.  S.  C.  367;   If  a  woman  who 
M08 ;  1  Not.  P.  L.  291.  E.  Kinky  married  T.  Kinley  an  Irishman,  ^^SfSST1 
lad  no  settlement  in  England.    About  two  years  ago,  the  husband  who  has  none, 
d  on  board  a  man  of  war  bound  for  the  nest  Indies,  but  E.  about  J™1  i^hie,efte*|1Jjr 
lonths  ago  heard  he  was  living:  and  the  question  was,  whether  her  removed  toter 
uent  which  she  had  before  marriage  ceased,  or  was  in  suspense,  dur-  k*^61*  Mttto- 
e  coverture ;  and  she  should  be  looked  upon  as  a  casual  poor ;  or  she 
I  be  sent  to  the  place  of  her  settlement  before  marriage  ?    After  full 
eration,  Ryder,  C.  J .,  delivered  the  opinion  of  the  Court :  1 .  It  is  certain 
ololph's  was  once  her  settlement,  and  that  is  not  disputed.    2.  That 
uent  continues  till  she  gains  a  new  one.    3.  That  she  has  never  yet 
I  a  new  one.    To  the  second  point  he  said,  a  settlement  is  a  perma- 
hing ;  it  lasts  during  life,  or  till  a  new  one  is  acquired :  and  tnere  is 
e  to  be  found  where  it  has  been  determined  or  ceased  sooner.  Neither 
ly  person  discharge  his  own  settlement  sooner,  or  by  any  other  means, 
uestion  is  not,  whether  she  gained  any  new  settlement  by  marriage, 
hether  her  old  settlement  were  discontinued  by  her  marriage  with  a 
who  had  none  ?    It  is  absurd  to  say,  she  shall  lose  her  own  without 
r  another.    The  objection  that  the  husband  and  wife  would  be  sepa* 
is  of  no  weight  here ;  for  they  are  separated  already :  I  must  own 
se  of  Stretford  v.  Norton  (a)  is  not  to  be  distinguished  from  the  pre- 
md  is  against  our  present  opinion :  to  be  sure  we  must  have  great 

This  case  overruled  Stretford  v.  ping,   T.  9  Geo.  1.  One  Ridley,  a  va- 

,  which  will  be  found  in  Andr.  307;  grant,  having  no  settlement,  married  a 

.  Abr.  376;  Burr.  6'.  C.  122;  1  woman  who  had  a  settlement   in    St. 

L.  250;  and  was  a*  follows: — An  John's,  Wapping,  and  had  four  children 

woman  married  an  Iruhman  who  by  her,   born  in  Stepneif.     And  it  was 

settlement  in  England,     He  ran  held,  that  the  children  were  not  settled 

hi»  wife  was  removed  to  her  in  the  place  where  they  were  born,  but 
i  settlement.  And  it  was  urged,  where  the  wife  had  a  settlement ;  but 
lis  was  no  separation  from  her  that  this  was  suspended  during  the  cover- 
id  ;  and  if  she  cannot  be  sent  ture,  and  it  revived  again  upon  the  death 
,  she  can  be  sent  no  where.    But  of  the  husband. 

%  C.  J.  It  is  now  a  settled  point,        This  last  case  is  that  which  is  said 

j  the  marriage  the  woman's  settle-  by  Sir  James  Burrow,    (Burr.   S.    C. 

s  suspended,  whether  the  husband  124)  to  have  been  turned  into  a  catch, 

>r  have  not   a  settlement  ;    for  in  which  form  alone  he  had  been  able 

ise  the  justices  might  separate  to  meet  with  it.     The  metrical  report  is 

d   and   wife ;    and  therefore   to  as  follows  : 

he  order  good,  it  should  have  A  woman  having  a  settlement 
id  that  the  man  was  dead.— And        Married  a  man  with  none  : 

ler  was  quashed  by   the  whole  The  question  was,  He  being  dead, 

These   two  cases  were   cited;         If  that  she  had  was  gone  ! 
u  v.   Marston,   T.  1   Geo.  I.  It 

*e  declared  by  the  Ch.  J.  that  Quoth  Sir  JoftiiPraf«»— Her  settlement 
lementofa  woman,  who  marries        Suspended  did  remain, 

nt,  is  suspended  during  the  co-  Llv,uf  ™e  hu.*band  ;  but,  him  dead, 
;  and  that  as  the  husband  can-        ll  dolh  rcvive  aSam- 

sent  to  the  place  of  the  wife's  Chorus  of  Puisne  Judges. 

ent,  so  neither  can  the  wife  her-  Livine  the  husband  ;  but,  him  dead, 
Because    a    husband    and    wife        It  doth  revive  again. 
is  it  were  but  one  person,  cannot 

ed.   Shaduxll  v.  St.  John'*,  Wap-  *  Then  Loid  Chief  Justice. 
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regard  to  former  resolutions  in  this  Court,  but  we  must  judge  upon  the  case 
before  us.  How  that  case  came  to  be  determined  so,  1  do  not  know ;  but 
there  are  at  least  four  authorities  the  other  way,  (which  perhaps  might  not 
theu  be  cited,}  and  we  think  the  reason  is  with  the  old  cases.  The  husband 
may  come  to  tier  in  one  parish  as  well  as  the  other,  for  he  will  be  a  vagrant 
in  both,  and  liable  to  be  treated  as  such.  The  wife's  settlement  remains, 
having  never  been  determined,  but  only,  as  it  were,  suspended  during  the 
time  that  she  continued  under  the  power  and  protection  of  her  husband, 
and  was  maintained  and  supported  by  him. 

St.  Giles's  v.  St.  Margaret's,  S.  f  R.  97;  1  Not.  P.  L.  291.  8.  E. 
was  settled  at  St.  Giles's;  and  marries  an  Irishman. — By  the  Court:  the 
marriage  will  not  put  her  in  a  worse  condition  than  she  was  before ;  and 
they  held  that  she  continued  her  settlement  notwithstanding  her  marriage. 

Hex  v.  Westerham,  Fol.  252 ;  2  Bott,  108;  1  Not.  P.  L.  292.  The  caw 
stated  by  the  sessions  was  this:  it  appeared  to  the  Court  by  the  testimony 
of  E.  P.,  that  she  was,  at  the  time  the  said  order  was  made,  a  married 
woman,  and  that  her  husband  was  one  T.  P.,  who  was  born  in  Wiltshire, 
but  in  what  place  he  had  a  settlement  he  never  informed  her,  nor  doth  she 
know ;  but  that  he  is  run  away,  and  still  living,  for  what  she  knows. — By 
the  Court :  whether  the  husband  be  living  or  dead,  signifies  nothing.  For 
unless  it  appear  that  he  has  a  settlement,  the  woman  must  be  sent  to  the 
place  of  her  settlement  before  marriage :  for,  supposing  the  husband  was 
born  upon  the  high  seas,  or  in  Ireland,  or  a  foreign  country,  if  the  woman 
might  not  be  sent  to  the  place  of  her  settlement  before  marriage,  she  ought 
be  starved. 

Dunsfold  v.  Wihhorough  Green,  Fol.  249 ;  2  Bott,  76.  A  woman  who 
was  settled  at  WUshorough,  married  A.  P.,  a  Scotchman,  who  had  gained 
no  settlement  in  England.  She  was  removed  from  Dunsfold  to  Wilsbt- 
rough,  the  place  of  her  settlement  before  marriage.  To  this  it  was  objected 
that  this  was  the  case  of  a  married  woman,  and  by  her  marriage  she  ongkt 
to  l>e  settled  where  her  husband  was,  and  this  cannot  be  right ;  for  if  Ae 
justices  may  send  away  a  wife,  it  is  making  a  divorce  between  husband  and 
wife ;  and  if  he  is  a  Scotchman,  they  ought  to  send  her,  as  part  of  his 
family,  to  the  1>ordering  counties  of  Scotland,  according  to  the  act  39  Ebx. 
c.  4,  s.  6.  The  Court  held,  though  she  were  a  married  woman,  yet  if  her 
husband  had  no  settlement,  she  could  not  claim  any  other  settlement  than 
she  had  before  marriage ;  and  as  for  divorce  it  was  none ;  for  the  husband 
might  come  to  her  as  well  at  Witsborough  as  at  Dunsfold. 

It  may  be  expedient  here  to  observe, that  by  the  59  Geo.  III.  c  12,  s.  33, 
the  whole  family  of  a  Scotchman  or  an  Irishman,  in  such  case,  mot  he  sent 
to  his  country,  upon  becoming  chargeable :  see  post,  as  to  **  the  remonl  of 
paupers  to  Scotland  or  Ireland. 

The  legislature,  in  authorising  the  removal  of  Scotchmen  and  Irishmm, 
with  their  families,  when  they  become  chargeable,  and  have  no  setSknKSt 
here,  to  their  own  country,  (see  59  Geo.  III.  c.  12,  s.  33,)  docs  not  authors* 
the  removal  of  the  wife  alone  to  the  place  of  her  husband's  birth.  The  h*, 
therefore,  remains  as  it  stood  before  that  statute  in  cases  where  the  hnsbtad 
deserts  his  wife.  In  Rex  v.  Leeds,  4  B.  jr  A.  498,  the  husband  and  wife 
were  living  together,  and  it  was  held  that  she  must  be  passed  with  aha  to 
Scotland,  and  could  not  be  removed  to  her  maiden  settlement.  No  nuschirf 
will  result  from  this  decision,  for  during  the  absence  of  the  husband,  who 
has  left  his  family  chargeable,  they  must  be  maintained  by  the  paras 
bound  to  maintain  them,  aud  upon  his  return,  that  parish  may  pass  him  tad 
his  family  to  Scotland  or  Ireland,  &c,  whichever  is  the  place  of  his  birth. 
It  follows,  therefore,  notwithstanding  this  statute,  that  if  the  husband,  beiag 
such  foreigner,  dies  or  quits  his  family,  and  they  become  chargeable,  At 
removal  must  he  to  the  wife's  maiden  settlement  Rex  v.  Cottingkam,  7R 
$  C.  615 ;  1  M.  4-  R.  439. 

In  Rex  v.  Birmingham,  8  B.  $.  C.  29 ;  1 M.  &  R.  Mag.  Ca.  406;  the 
sessions  found  that  the  pauper,  L.  S.,  was  married  to  E.  S.,  when  he  was  • 
minor,  by  licence,  and  without  the  consent  of  his  lather.  The  case  ab 
stated  that  the  appellants  offered  to  prove  that  the  marriage  of  the  pasf* 
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was  effected  by  a  fraudulent  contrivance  and  conspiracy  of  the  overseen  of  Fourthly,  Of 

the  pariah  of  Little  Packington,  for  the  purpose  of  changing  the  settlement  tsttlements  by 

of  the  pauper  from  Little  Packington  to  the  parish  of  Birmingham,  where  marriage. 
the  husband  was  settled ;  but  the  sessions  refused  to  receive  this  evidence, 


marriage  «  ™i«  m  Jbe  wife  wUltake 
other  respects  it  could  be  invalidated  by  the  fraud  of  other  parties,  and  thus  the  husband's 
cause  a  separation  of  the  husband  from  the  wife. — Contra,  it  was  urged,  >cttlc,nent- 
that  Mr.  Nolan  cites  Dalton  to  shew  that  no  settlement  brought  about  by 
fraud  should  be  considered  valid.  Const  certainly  makes  a  distinction  as  to 
marriage,  and  it  must  be  admitted  that  the  inconvenience  pointed  out  by 
the  Court,  of  separating  husband  and  wife,  might  arise.  No  case  has,  how- 
ever, decided  that  a  marriage  so  obtained  will  confer  a  settlement. — Lord 
Tenterden,  C.  J.  Will  it  not  come  to  this,  that  the  Court  will  interfere  to 
prevent  the  effect  of  fraud,  where  its  interference  will  not  break  in  upon 
something  much  higher  ? — Bay  ley,  J.  Mr.  Nolan  also  seems  to  consider  tnat 
marriage  is  excepted. 

The  same  point  had  been  virtually  detetermined  in  Rex  v.  Edwards, 
8 Mod.  921 ;  1  Sess.  Co.  265;  1  Bott,  334;  1  Nol.  P.  L.  292,  n.  The 
overseers  were  indicted  for  a  conspiracy,  in  giving  a  small  sum  of  money  to 
a  poor  man  of  another  parish,  for  marrying  a  poor  lame  woman  of  their  own 
parish,  and  so  by  this  contrivance  conspiring  to  settle  the  woman  in  the 
other  parish,  where  the  husband  was  settled.  By  the  Court :  If  there  be  a 
conspiracy  to  let  lands  of  10/.  a-year  to  a  poor  man,  in  order  to  gain  him  a 
settlement,  or  to  make  a  certificate  man  a  parish  officer,  or  to  send  a  woman 
big  of  a  bastard  child,  into  another  parish  to  be  delivered  there,  and  so  to 
charge  the  parish  with  the  child,  these  are  certainly  crimes  indictable.  But 
mis  indictment  was  quashed  for  want  of  averment,  that  the  woman  was  last 
lefalhf  settled  in  the  {wish  relieved  by  her  marriage. 

Rex  v.  Watson,  1  Wils.  41.  An  information  was  granted  against  Watson 
and  others,  for  procuring  one  Vine,  a  soldier,  who  had  a  settlement  in  Brill, 
to  marry  a  poor  woman,  who  was  an  idiot,  and  chargeable  to  Dorton,  by 
giving  a  certain  reward  to  Vine,  whereby  she  became  chargeable  to  Brill. 

And  where  the  facts  objected  against  the  validity  of  a  marriage  arise  in 
the  conduct  of  the  parties  themselves,  they  may  have  no  greater  effect 
Thus  when  a  woman  on  the  death  of  her  husband  resumed  her  maiden 
name,  and  after  several  years  was  again  married  by  banns  in  that  name, 
describing  herself  as  a  widow ;  it  was  held  that  in  the  absence  of  fraud, 
such  marriage  was  legal,  and  that  her  settlement  followed  that  of  her 
second  husband.     Rex  v.  St.  Faith's,  Neu-Urn,  3  D.  $•  R.  348. 

Rex  v.  RyUm,  CM.99 ;  2  Bott,  1 14  ;  1  AW.  P.  L.  293 ;  S.  Kidson  and  her  Sir'0!??*'*1  m  * 
child,  were  removed  from  WinlayUm  to  Rt/ton.    The  order  of  removal  stated   ^eni  ln  ieflriit 
that  S.  K.j  the  wife  of  B.  A'.,  a  soldier  in  his  Majesty's  regiment  of  foot,  now  instance  to  prove 
in  America,  and  Hannah  their  daughter,  have  come  to  inhabit,"  &c.     For  {}|l[n^,ljjjden  **" 
the  respondents  it  was  stated,  that  Sarah's  maiden  settlement  was  in  Ryton ; 
that  her  husband  was  at  the  time  of  the  order  in  America,  and  it  was  not 
known  whether  he  were  living  or  dead ;  and  that  his  settlement  was  un- 
known ;  and  therefore  the  pauper  had  been  removed  to  her  settlement  before 
marriage. — Contra,  it  was  objected  that  it  was  not  stated  in  the  order  that 
Benjamin  was  dead,  nor  evidence  given  that  he  was  dead,  nor  that  the 
place  of  his  settlement  could  not  be  known.     But  the  Court  were  of  opinion 
to  admit  evidence  of  the  facts  stated ;  and  the  same  being  fully  proved, 
discharged  the  appeal. — Lord  Mansfield,  C.  J.  The  sessions  say,  that  the 
evidence  laid  before  them  proved  that  which  would  make  the  order  of  the 
two  justices  right ;  and  I  think  that  upon  the  evidence  they  did  right    The 
other  judges  concurred.    Both  orders  affirmed. 

The  same  point,  in  Rex  v.  Eduore,  otherwise  Hcdsor,  Cald.  371 ;  1  Nol. 
P.L.  260,  was  determined  in  like  manner. 

Likewise  in  Rex  v.  Woodford,  Cold.  236;  2  Bott,  86;  1  Nol.  P.  L.  293. 
M.  P.,  widow,  and  her  four  children,  were  removed  from  Woodsford,  to  Wim- 
boume  Minster,  in  Dorsetshire.  Order  quashed.  Case  :  By  rule  of  the  sessions 
in  Dorsetshire,  on  appeals  against  orders  of  removal,  the  appellants  begin,  and 
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shew  some  settlement  of  the  pauper  out  of  the  parish  appealing :  for  this 
purpose  the  appellants  produced  a  copy  of  the  register  of  the  birth  of  the 
pauper.  On  the  other  side  it  was  objected  that  this  was  not  sufficient,  but 
that  the  settlement  of  the  husband  ought  to  have  been  shewn,  and  that  to 
identify  the  pauper  it  was  necessary  to  prove  her  marriage.  The  sessions  ad- 
judged, that  the  proof  of  the  birth  of  the  pauper  was  sufficient,  and  that  the 
onus  probandi  of  the  marriage  lay  upon  the  respondents  in  order  to  prove 
their  case,  and  quashed  the  order.  A  motion  was  made  to  quash  the  order 
of  sessions  upon  the  ground,  that  the  pauper  haying  been  removed  as  a  widow, 
imported  that  it  was  a  removal  to  her  late  husband's  settlement,  and  that  her 
maiden  settlement  was  nothing  to  the  purpose.  But  the  Court  said :  it  may 
be  the  husband  had  no  settlement ;  and  if  he  had,  till  discovered,  her  own 
would  in  the  mean  time  remain.  It  is  enough  in  the  first  instance:  the 
sessions  have  done  right.    Rule  denied. 

Rex  v.  Harberton,  1 3  East,  3 11 ;  1  Nol.  P.  L.  293.  Elizabeth,  the  wife  of 
Charles  Hill,  and  A.  II.  and  E.  II ,  her  daughters  by  her  said  husband, 
were  removed  from  Harberton  to  Drewsteignton,  against  which  order  there 
was  an  appeal.    The  respondents  proved,  that,  in  1806,  the  pauper  married 
Charles  Mill,  in  Chagford ;  and  from  a  copy  of  the  registry  of  the  marriage 
which  was  produced,  it  appeared  that  he  was  therein  described  to  be  of  the 
parish  of  Alverdiscott,  and  Elizabeth  was  therein  described  to  be  of  Drtv- 
steignton.     They  also  examined  the  wife,  who  proved  that  the  children 
mentioned  in  the  order  were  born  after  the  marriage,  and  also  that  hex 
husband  was  with  her  in  Harberton,  a  little  after  Christmas  last,  since  which 
time  he  had  left  her,  and  she  had  not  seen  him  since ;  that  he  was  not  there 
when  she  was  examined  before  the  justices  previous  to,  nor  at,  the  time  of 
her  removal,  and  that  she  did  not  know  her  husband's  settlement.    The  re- 
spondents gave  no  evidence  to  account  for  the  absence  of  the  husband,  or  of 
any  further  search  having  been  made  for  him,  or  inquiry  as  to  his  settlement 
The  appellants  produced  no  witnesses,  nor  did  they  offer  any  evidence  of  die 
husband's  settlement    The  sessions  quashed  the  order.      Soon  after  this 
case  had  been  opened  at  the  bar,  the  Court  said  that  there  could  be  no  doubt 
but  that  the  evidence  offered  by  the  respondents,  of  the  wife's  maiden  settle- 
ment, was  prima  facie  sufficient,  and  that  it  lay  upon  the  appellants  to  rebut 
it,  by  giving  evidence  of  the  husband's  settlement  in  a  different  parish :  bat 
the  sessions  having  decided  against  the  respondents,  upon  the  supposition 
that  they  had  not  used  due  diligence  in  endeavouring  to  procure  the  attend- 
ance of  the  husband,  or  in  accounting  for  his  absence,  or  inquiring  as  to  his 
settlement,  without  going  further  into  the  .consideration  or  the  case,  this 
Court  sent  it  back  to  be  reheard  by  the  sessions,  to  give  the  appellants  as 
opportunity  of  entering  into  their  own  case,  and  of  giving  evidence  of  the 
husband's  settlement ;  and  the  description  in  the  copy  of  the  marriage  regis- 
ter of  the  husband,  that  he  was  of  the  parish  of  Alverdiscott,  was  consideiri 
to  be  no  evidence  of  his  having  a  settlement  there. 


Fifthly,  Of 
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The  statutes  re- 
lating to  settle- 
ments. 


(Fifthly)— <®t  £ettltmertt  bp  Wring  an*  *erbue.  (a) 

This  subject  seems  very  naturally  to  divide  itself  into  two  parts;  first, the 
hiring  or  contract,  and  secondly,  the  service,  which  together  give  this  kino  of 
settlement.  But  each  of  these  parts,  and  especially  the  first,  is  susceptible 
of  a  variety  of  subdivisions,  by  which  the  essential  ingredients  to  complete 
the  right  of  settlement  may  become  more  obvious,  and  the  rales  of  lav  ap- 
plicable to  them  may  be  more  clearly  explained.  In  the  first  place,  how- 
ever, it  is  proper  to  state  the  various  enactments  which  affect  this  specie*  of 
settlement. 

By  13  &  14,  Car.  II.  c.  12,  s.  1,  after  reciting  the  evils  resulting  from 
the  vagrancy  of  the  poor,  it  was  enacted,  "  that  it  shall  and  may  be  ttvfel, 
upon  complaint  made,  by  the  churchwardens  or  overseers  of  the  poor  of  iBJ 
parish,  to  any  justice  of  peace,  within  forty  days  after  any  such  person  « 


F 


(«)  See  division  of  the  subject,  ante,  273. 


Fifthly — Of  Settlement  by  Hiring  and  Service.  317 

persons  coming  so  to  fettle  as  aforesaid,  in  any  tenement  under  the  yearly      Fifthly,  Of 
value  of  ten  pounds,  for  any  two  justices  of  the  peace,  whereof  one  to  be  of    ultlement  by 
the  quorum,  of  the  division  where  any  person  or  persons,  that  are  likely  to       hiring  and 
be  chargeable  to  the  parish,  shall  come  to  inhabit,  by  their  warrant  to  re-         wrice. 
more  and  convey  such  person  or  persons  to  such  parish,  where  he  or  they  were  |^liw4 1CH^7~ 
last  legally  settled,  either  as  a  native,  householder,  sojourner,  apprentice,  or  able,  unless 


servant,  for  the  space  of  forty  days  at  the  least,  unless  he  or  thev  give  sufficient  JfiJjjJ?  for  tbe 
security  for  the  discharge  of  the  said  parish  to  be  allowed  by  the  said  justices.  pUShf**  *  **" 

Sect  3.  Provided  also,  "  that  (this  act  notwithstanding)  it  shall  and 
may  be  lawful  for  any  person  or  persons  to  go  into  any  county,  parish,  or  Certificates  to 
place,  to  work  in  time  of  harvest,  or  at  any  time  to  work  at  any  other  work,  Prevent  removal 
so  that  he  or  they  carry  with  him  or  them  a  certificate  from  the  minister  of   n  C*MS* 

the  pariah  and  one  of  the  churchwardens  and  one  of  the  overseers  for  the 
poor  for  the  said  year,  that  he  or  they  have  a  dwelling-house  or  place  in 
which  he  or  they  inhabit,  and  hath  left  wife  and  children,  or  some  of  them 
there  (or  otherwise  as  the  condition  of  the  persons  shall  require),  and  is  de- 
clared an  inhabitant  or  inhabitants  there :  and  in  such  case,  if  the  person  or 
persons  shall  not  return  to  the  place  aforesaid,  when  his  or  their  work  is 
noshed,  or  shall  fall  sick  or  impotent  whilst  he  or  they  are  in  the  said  work, 
it  shall  not  be  accounted  a  settlement  in  the  cases  abovesaid,  but  that  it 
shall  and  may  be  lawful  for  two  justices  of  the  peace  to  convey  the  said 
tenon  or  persons  to  the  place  of  his  or  their  habitation  as  aforesaid,  under 
the  pains  and  penalties  in  this  act  prescribed :  and  if  such  person  or  persons 
shall  refuse  to  go,  or  shall  not  remain  in  such  parish  where  they  ought  to 
he  settled  as  aforesaid,  but  shall  return  of  his  own  accord  to  the  parish  from 
whence  he  was  removed,  it  shall  and  may  be  lawful  for  any  justice  of  the 
peace  of  the  city,  county,  or  town  corporate  where  the  said  offence  shall  be 
committed,  to  send  such  person  or  persons  offending  to  the  house  of  correc- 
tion, there  to  be  punished  as  a  vagabond,  or  to  a  public  workhouse  in  this 
present  act  hereafter  mentioned,  there  to  be  employed  in  work  or  labour ; 
and  if  the  churchwardens  and  overseers  of  the  poor  of  the  parish  to  which 
he  or  they  shall  be  removed,  refuse  to  receive  such  person  or  persons,  and  to 
provide  work  for  them,  as  other  inhabitants  of  the  parish,  any  justice  of 
peace  of  that  division  may  and  shall  thereupon  bind  any  such  officer  or 
officers  in  whom  there  shall  be  default,  to  the  assizes  or  sessions,  there  to  be 
indicted  for  his  or  their  contempt  in  that  behalf." 

By  1  Jac.  II.  c.  17,  s.  3,  it  is  enacted,  "  that  the  forty  days*  continuance   Settlement  by 
of  such  person  in  a  parish,  intended  by  the  said  act  to  make  a  settlement,   dencc^om'deii- 
shall  be  accounted  from  the  time  of  his  or  her  delivery  of  notice  in  writing,   very  of  notice. 
[which  they  are  hereby  required  to  do,)  of  the  house  of  his  or  her  abode,  and 
lie  number  of  his  or  her  family,  if  he  or  she  have  any,  to  one  of  the  church- 
wardens or  overseers  of  the  poor  of  the  said  parish,  to  which  they  shall  so 
remove." 

The  3  W.  &M.  c.  11,  s.  3,  enacts,  "  that  the  forty  days'  continuance  of  Notice  to  be  pub- 
such  person  in  a  parish  or  town,  intended  by  the  said  acts  to  make  a  settle-  "*"<**■ 
merit,  shall  be  accounted  from  the  publication  of  a  notice  in  writing,  which 
le  or  she  shall  deliver,  of  the  house  of  his  or  her  abode,  and  the  numl>er  of 
lis  or  her  family,  if  he  or  she  have  any,  to  the  churchwarden  or  overseer  of 
he  poor,  which  said  notice  in  writing  the  said  churchwarden  or  overseer  of 
he  poor  is  or  are  hereby  required  to  read,  or  cause  to  be  read  publicly,  iiu- 
nediately  after  divine  service  in  the  church  or  chapel  of  the  said  parish  or 
own,  on  tbe  next  Lord's  day  when  there  shall  be  divine  service  in  the  same; 
did  the  said  churchwarden  or  overseer  of  the  poor  is  or  are  hereby  required 
o  register,  or  cause  to  be  registered,  the  said  notice  in  writing  in  the  book 
;ept  for  the  poors'  accounts." 

But  the  35  Geo.  111.  c.  101,  s.  3,  enacts,  "  that  no  person  coming  into   Notices  abolish- 
iny  parish,  township,  or  place,  shall,  from  and  after  the  passing  of  this  «<*. 
urt,  be  enabled  to  gain  any  settlement  therein  by  delivery  and  publication 
>f  any  notice  in  writing." 

Bv" 3  \V.  -Sc  M.  c.  11,  s.  4.    "  No  soldier,  seaman,  shipwright,  or  other   Soldiers, ^nQt 
irtificer  or  workman  employed  in  their  Majesties'  service,  shall  have  any   ment  b^notice 
settlement  in  any  parish,  port  town,  or  other  town,  by  delivery  and  publica-  till  after  disrais- 
:ion  of  a  notice  in  writing  as  aforesaid,  unless  the  same  be  after  the  dismis-   Elon- 
>ion  of  such  person  out  of  their  Majesties'  service." 
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Hirinr  and  ser- 
rice  for  a  year, 
of  unmarried  per- 
son, &c*  a  settie- 
mcnt. 

Hie  hiring  and 
service  must  be 
for  one  whole 


No  person  bound 
apprentice,  or 
being  a  hired  ser- 
vant, to  one  who 
came  into  a  pa- 
rish by  certifi- 
cate, shall  grain  a 
settlement  there 
by  reason  of  such 
hiring  and  ser- 
vice, &c. 


The  repealed 
friendly  society 
act 

Provisions  to 
prevent  settle- 
ments being 
gained  under  par- 
ticular circum- 
stances. 


Requisite*  in 
renrrmt  of  a  valid 
hiring  to  give  a 
settlement. 


#00t— (V.  Settlement  of  the  Poor.) 

Sect  7  enacts, u  that  if  any  unmarried  perron,  not  having  child  or  chil- 
dren, shall  be  lawfully  hired  into  any  parish  or  town  for  one  year,  such  service 
shall  be  adjudged  and  deemed  a  good  settlement  therein,  though  no  such 
notice  in  writing  be  delivered  and  published,  as  is  herein  before  required." 

The  8  and  9  W.  III.  c.  30,  s.  4.  "  And  whereas  some  doubts  have  arisen 
touching  the  settlement  of  unmarried  persons,  not  having  child  or  children, 
lawfully  hired  into  any  parish  or  town  for  one  year,  be  it  therefore  enacted 
and  declared  by  the  authority  aforesaid,  that  no  such  person  so  hired  as 
aforesaid,  shall  be  adjudged  or  deemed  to  have  a  good  settlement  in  any 
such  parish  or  township,  unless  such  person  shall  continue  and  abide  in  the 
same  service  during  the  space  of  one  whole  year." 

And  the  12  Anne,  c.  18,  s.  2,  reciting  the  provision  in  the  8  9c  9  W.  III. 
c.  30,  as  to  poor  persons  residing  in  other  than  their  own  parishes,  under 
certificates,  and  that  many  persons  bringing  such  certificates  frequently  take 
apprentices  and  hire  and  keep  servants,  who  thereby  obtain  settlements  and 
become  a  great  burthen  to  such  certificated  parishes :  enacts  that,  If  any 
person  whatsoever,  who,  upon  or  after  the  24th  of  June,  1713,  shall  be** 
ajtprentice,  bound  by  indenture  to,  or  shall,  upon  or  after  the  said  241*  of 
June,  1713,  be  a  hired  servant  to  or  with  any  person  whatsoever,  who  out 
come  into  or  shall  reside  in  any  parish,  township,  or  place,  in  that  part  of 
Great  Britain  called  England,  by  means  or  licence  of  such  certificate,  and 
not  afterwards  having  gained  a  legal  settlement  in  such  parish,  township,  or 
place,  such  apprentice,  by  virtue  of  such  apprenticeship,  indenture,  or  binding, 
and  such  servant  by  being  hired  by,  or  serving  as  a  servant,  as  aforesaid,  to 
such  person,  shall  not  gain  or  be  adjudged  to  have  any  settlement  in  suck 
parish,  township,  or  place,  by  reason  of  such  apprenticeship  or  binding,  or  hf 
reason  of  such  hiring  or  serving  therein;  but  every  such  apprentice  and  servant 
shall  have  his  and  their  settlements  in  such  parish,  township,  or  place,  as  if  he 
or  they  had  not  been  bound  apprentice  or  apprentices,  or  had  not  been  an  hwsi 
servant  or  servants  to  such  person,  as  aforesaid ;  any  act  or  acts  of  parliament 
to  the  contrary  notwithstanding. 

By  33  Geo.  III.  c.  54.  s.  24,  "  No  person  who  shall  be  an  apprentice,  bound 
by  indenture  to,  or  shall  be  a  hired  servant  to  or  with  any  person  who  did 
come  into  or  shall  reside  in  any  parish,  township,  or  place,  under  theantfce- 
rity  of  this  act,  and  not  afterwards  having  gained  a  legal  settlement  in  «• 
parish,  township,  or  place,  shall  gain  or  be  adjudged  to  have  any  settknoi 
in  such  parish,  township,  or  place,  by  reason  of  such  apprenticeship  or  bid- 
ing, or  by  reason  of  such  hiring  or  serving  therein;  but  all  such  apprentice) 
and  servants  shall  have  their  settlements  in  such  parish,  township,  or  nbefc 
as  if  they  had  not  been  bound,  or  had  not  been  hired  to  such  peris  si 
aforesaid ;  any  act  or  acts  of  parliament  to  the  contrary  notwithstandiifr 
But  the  recent  act  relating  to  Friendly  Societies,  does  not  contain  tie  lib 
provision.    See  Vol.  II.  tide,  Jf  rfmfcln  &ocutto. 

By  52  Geo.  III.  c.  72,  s.  8,  it  is  enacted,  "  That  from  and  after  theps* 
ing  of  this  act,  no  person  or  persons  shall,  by  residence  in  any  house,  Wfe, 
or  other  building  erected  or  to  be  erected  within  the  said  forest,  (of  Am 
Holt,  in  the  county  of  Southampton),  or  by  hiring  and  service  either  for  tk 
preservation  of  the  said  woods  or  plantations,  or  the  game  in  the  said  fs«*\ 
gain  thereby  any  settlement  in  the  parish  of  Binsted  in  the  said  county  in 
which  the  said  forest  is  situate." 

By  general  turnpike  act,  3  Geo.  IV.  c.  126, 8.  51,  and  4  Geo.  IV.  c.  tf> 
s.  31,  no  apprentice  or  servant  of  a  collector  or  renter  of  tolls,  or  weighing 
machine,  or  residing  in  toll-house,  shall  thereby  gain  a  settlement;  and  ** 
Chitty's  Col.  Stat.  Vol.  I.  492,  note  (m.) 

There  are  also  other  statutory  provisions  precluding  persons  coming  «** 
parishes  under  particular  circumstances,  from  acquiring  settlements  in  uVos? 
parishes,  whilst  they  continue  within  the  operation  of  those  provisions,  ns  *ul 
he  seen  hereafter. 

Having  thus  collected  the  enactments  which  affect  a  settlement  by  hiring 
and  service,  it  will  be  found  by  the  judicial  decisions  which  are  given  in  the 
following  pages,  that  the  requisites  of  this  description  of  settlement  may  t* 
stated  as  follows : 

1st.   With  respect  to  the  hiring .— -Ihat  the  master,  or  mistress,  and  §»• 
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rant,  whether  male  or  female,  must  be  capable  of  entering  into  such  a  con- 
tract with  each  other;  and  all  persons,  (except  husband  and  wife),  however 
nearly  related  to  each  other,  may  make  such  a  contract,  even  though  one  or 
both  parties  be  under  age. 

2nd.  The  parties  must  not  merely  be  competent  to  make  a  binding  con- 
tract as  between  themselves,  but  they  must  be  in  that  unfettered  condition 
which  the  poor  laws  require  in  order  to  create  a  right  of  settlement  by  such 
contract  duly  performed.  For  instance,  the  master  must  not  be  a  certificate 
man,  nor  must  the  servant  be  already  under  a  subsisting  contract  as  an  ap- 
prentice, or  soldier,  or  married,  or  a  widower  with  children,  &c. 

3rd.  The  contract  must  be  for  a  year  prospectively  from  its  date;  but  it 
is  not  essential  that  it  should  be  actually  so  expressed,  for  if  it  can  be  col- 
lected from  the  other  terms  of  the  contract,  as  the  wages,  notice  to  leave,  &c, 
that  the  parties  intended  that  the  hiring  should  be  for  a  year,  that  will  suffice. 

4th.  The  master  must  have  the  control  over  the  servant's  whole  time  and 
services : — for  if  it  is  stipulated  by  the  contract  that  the  servant  shall  have 
the  right  to  certain  days  or  even  hours  to  himself,  independently  of  his 
master,  although  he  in  fact  employ  those  hours  in  his  master's  service,  being 
remunerated  for  them,  the  contract  will  not  confer  a  settlement 

5th.   With  respect  to  the  service. — This  likewise  must  be  for  a  year; 
though  intervals  of  absence  by  the  master's  authority  will  not  prejudice :  for  ReqwUtm  •ftk* 
the  master  may  dispense  with  a  portion  of  the  service.  service  #0 

6th.  It  is  not  necessary  that  the  whole  year's  service  should  be  under  the 
nearly  hiring,  though  it  must  be  in  the  same  service;  for  if  a  person  serve  a 
few  months  without  any  yearly  hiring,  and  then,  without  quitting  or  sus- 
pending the  service,  contract  to  serve  the  same  master  for  a  year,  and  con- 
tinue to  serve  under  tins  contract  a  length  of  time  sufficient,  (even  though  it 
be  forty  days  only),  when  added  to  the  time  served  before  the  hiring  for  a 
year,  to  make  up  a  whole  year's  service,  the  settlement  will  be  complete. 

7th.  It  is  not  essential  tnat  the  service  should  be  under  the  same  master; 
for  if  the  same  service  is  continued  under  the  lessee,  assignee,  executor,  Ace., 
of  the  master  with  whom  the  contract  was  made,  ana  the  service  in  part 
performed,  it  will  be  sufficient  for  the  purposes  of  the  settlement 

9th.  It  is  not  necessary  that  any  part  of  the  service  should  be  in  the  parish 
or  place  where  the  contract  of  hiring  is  made ;  or  that  the  whole  year  s  ser- 
vice should  be  in  one  and  the  same  parish  or  place ;  or  that  it  should  be  in 
the  parish  or  place  where  the  master  resides :  for  wherever  the  servant  resides 
the  last  forty  days  for  the  purposes  of  the  service,  there  he  will  acquire  his 
settlement 

9th.  The  forty  days'  residence  for  the  purposes  of  the  service,  are  not  re- 
quired to  be  consecutive ;  though  they  must  be  within  the  compass  of  a  year. 
Thus  if  a  servant  during  a  hiring  and  service  for  a  year,  serve  in  several 
parishes,  his  settlement  will  be  in  that  parish  in  which  he  has  last  served,  if 
in  the  whole  he  has  resided  and  served  there  forty  days. 

Such  are  the  rules  of  law — by  which  settlements  by  hiring  and  service  are 
governed. 

The  decisions  will  be  arranged  under  the  three  following  heads  and  sub- 
divisions. 

I.  Of  the  Contract  of  Hiring  ; — and  herein, 


Firu, 

Secondly, 

Thirdly, 

Fourthly, 

Fifthly, 

Sixthly, 

Seventhly, 

Eighthly, 

Ninthly, 

Tenthly, 

Eleventhly, 

Twelfthly, 

Thirteenthly , 


Of  the  Parties  to  the  Contract.} 

What  amounts  to  a  Contract. 

Where  a  Contract  may  l>e  implied. 

Where  the  Contract  is  indefinite. 

What  is  a  Hiring  for  a  Year. 

Weekly  or  Monthly  Wages  and  Notice. 

Hiring  by  the  Job. 

Retrospective  Hiring. 

Hirings  made  purposely  to  avoid  a  Settlement , 

Conditional  Hirings. 

Exceptive  Hirings. 

Hiring  with  Limitation  of  Working  Hours. 

Imperfect  Apprenticeship  not  a  good  Hiring. 
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II.  The  Service  under  the  Contract; 


First,  Parties  to 
the  contract. 


A  widower  may 
gain  this  settle, 
ment. 

If  a  married  nun 
agree  to  a  hiring 
■object  to  appro- 
bation, and  his 
wife  die  before 
the  agreement  is 
complete,  and 
then  the  hiring 
be  completed,  It 
is  sufficient 


If  the  man  be 
single  when  the 
contract  is  made, 
marrying  be- 
tween the  hiring 
and  entering 
upon  the  service 
will  not  defeat 
the  settlement  in 
the  absence  of 
fraud. 


First,  Of  Connecting  Services  under  distinct  Hiring*. 

Secondly,  Of  Lapse  between  Connected  Services. 

Thirdly,  Of  Dispensation. 

Fourthly,  Of  Change  of  Master  in  the  same  Service. 

Fifthly,  Of  Dissolution. 

III.  The  Place  in  which  the  Settlement  is 

I.  Of  the  Contract  of  Hiring. 
First,  Of  the  Parties  to  the  Contracted) 

The  3  W.  &  M.  c.  11,  s.  7,  enacts  "  that  if  any  unmarried  person  not 
having  child,  or  children,  shall  be  lawfully  hired  into  any  parish  or  town  for 
one  year,  such  service  shall,"  jrc,  see  ante,  318.  Therefore  the  servant  most 
be  unmarried,  without  children,  and  sui  juris. 

The  master  may  be  a  relation :  he  must  not  be  a  certificate  man. 

"  Any  Unmarried  Person:1]  Anthony  v.  Cardigan,  2  Bott,  177 ;  1  Nol  P.  L. 
339,  it  was  held  that  a  widower  is  within  the  meaning  of  the  act,  and  may 
gain  a  settlement  by  hiring  and  service. 

Rex  v.  Banknewton,  2  Burr.  S.  C.  455  -,  2  Bott,  179  ;  1  Nol.  P.  L.  339. 
In  this  case  the  pauper,  a  married  man,  agreed  on  the  16th  of  February, 
with  the  son  of  H.  W.,  to  serve  H.  W.  for  a  year  from  the  24th  of  that 
month,  at  five  guineas1  wages,  provided  H.  W.  should  approve  the  terms. 
On  the  J  8th  the  pauper's  wife  died,  and  on  the  24th  he  went  into  the  service 
of  H.  W.,  who  on  that  day  agreed  to  the  terms  made  by  his  son.  By  the 
Court :  It  is  clear  that  the  hiring  was  on  the  24th,  for  the  father  might  nave 
dissented  from  the  conditional  agreement  made  by  the  son  on  the  16th ;  a 
settlement  was  therefore  gained  by  the  hiring  and  service. 

In  Bex  v.  Allendale,  3  T.  R.  382  -,  2  Bott,  180 ;  1  Nol.  P.  L.  338.  The 
pauper  being  unmarried,  was  hired  for  a  year  to  serve  T.  B.  at  Allendale, 
as  a  hind.     It  is  the  custom  of  the  country  to  hire   married  men  as 
hinds,  because  their  wives  are  bound  to  perform  certain  services  for  the 
master  in  lime  of  harvest ;  and  when  the  wife  of  a  hind  dies,  he  must  hire 
a  female  servant  to  perform  such  services.    It  was  in  the  contemplation  of 
both  the  master  and  servant,  and  perfectly  understood  by  them  at  the  time 
of  hiring,  that  the  pauper  would  marry  before  he  entered  upon  his  service. 
After  such  hiring,  and  before  the  commencement  of  his  service,  he  married, 
and  entered  upon  his  service  a  married  man,  and  served  out  the  whole  year  a 
married  man.    It  was  contended,  that  the  time  when  the  service  commence^ 
and  not  the  time  of  the  hiring,  is  the  criterion,  in  determining  whether  the 
case  comes  within  the  statute. — By  Lord  Kenyon,  C.  J.  The  principle  on 
which  this  question  must  be  decided  has  been  long  since  settled.    In  Far- 
ringdon  v.  Witty,  and  Rex  v.  Banknewton,  the  Court  seemed  to  think,  that 
the  time  to  be  attended  to  was  the  time  when  the  contract  was  made,  which 
has  ever  since  been  considered  as  the  rule ;  he  was  unmarried  when  he 
entered  into  his  contract;  and  whether  he  married  the  day  before  the 
service  commenced  or  afterwards,  it  makes  no  difference. — Butler,  J.,  said, 
that  neither  the  custom  of  the  country,  nor  the  agreement  between  the 
parties,  went  to  compel  this  pauper  to  marry  before  he  entered  upon  thk 
service ;  he  was  at  liberty  to  do  so  or  not,  as  he  pleased.    The  custom  of 
the  country  only  amounts  to  this,  that  part  of  the  service  is  to  be  performed 
by  a  female ;  it  is  therefore  indifferent  to  the  master  whether  the  servant  be 
married  or  not,  because  if  he  be  single  he  must  hire  some  female  to  perform 
those  services.    As  to  the  case  of  a  contract  at  an  unreasonable  distance  of 
time  before  the  service  is  to  commence,  that  would  be  strong  evidence  of 
fraud.    So  if  the  pauper  had  been  under  an  agreement  to  marry,  and  hb 
master  had  told  him  that  he  should  not  marry  for  a  month  to  evade  the 
statute,  that  also  might  be  considered  fraudulent. 


(a)  See  the  division  of  the  subject,  ante,  319. 
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The  same  point  was  given  up  without  argument,  in  Rex  v.  Stamntnoton,  First,  Parti*  to 
3  T.  R.  385;  1  Nol.  P.  L.  338.  ths  contract. 

Farringdon  v.  Witty,  2  Salk.  527.    A  servant  came  into  a  parish  and    

hired  for  a  year,  served  half  a  year,  and  then  married ;  it  was  determined  ^M^^iST'" 
that  the  marriage  did  not  defeat  the  settlement,  for  it  did  not  hinder  the  *>«  not  defeat 
service,  and  that  the  contract  was  not  dissolved  by  the  marriage.    So  ate  tte 
in  Rex  v.  Clent,  2  Bott,  417 ;  Rex  v.  Sutton,  2  Bott,  418 ;  Rex  v.  Hanbury, 
2  Burr,  8.  C.  322 ;  1  Not.  P.  L.  338.    The  same  point  in  Rex  t.  St.  Gileses, 
Reading ,  poet. 


"  Not  having  child  or  children,"  3  W.  III.  c.  11,  s.  7.]  In  Anthony  ▼. 
Cardigan,  (ante,  320)  the  pauper  had  a  daughter  who  was  married  and  bred 
settled  elsewhere ;  and  it  was  decided  that  he  was  a  single  person  within  the 
meaning  of  the  act,  though  not  expressly  within  the  letter  of  it.  The 
meaning  of  the  statute  is,  that  he  might  not  bring  any  consequential 
damage  to  the  parish ;  which  he  could  not  possibly  do  here. 

So  in  Rexsy.  Cowhoneyhome,  10  East,  88 ;  1  Nol.  P.  L.  339, 345 ;  where 
the  pauper,  after  his  wife's  death,  hired  himself  and  served  five  years  under  a 
hiring  for  a  year  at  T. ;  on  the  death  of  the  pauper's  wife,  N.,  his  brother- 
in-law,  took  the  pauper's  child,  an  infant,  out  of  kindness  to  him.  The 
pauper's  daughter  also  (eleven  years  of  age)  went  with  his  consent  to  2V., 
the  brother-in-law,  to  nurse  her  sister,  who  died  in  a  year.  She  lived  with 
N.  for  some  time,  under  circumstances  which  amounted  to  emancipation ; 
and  they  therefore  held,  that  the  pauper  was  not  disqualified  from  gaining 
a  settlement  by  hiring  and  service. 

Rex  v.  New  Forest,  5  T.  R.  478;  1  Nol.  P.  L.  340.  On  Martinmas- 
day,  1777,  E.  Coatee  hired  himself  and  served  a  year  in  the  township  of 
New  Forest ;  on  22d  December,  VTT7,  he  married.  The  pauper,  son  of 
E.  C,  on  the  same  Martinmas-day,  (being  under  sixteen,  and  without 
having  gained  a  settlement)  hired  himself  for  a  year  to  R.  N.,  of  Ellerton, 
and  served  the  year." — Per  Lord  Kenyan,  C.  J.  The  construction  which  the 
Court  has  put  upon  the  3  W.  &  M.  c.  11,8.  7,  is,  that  though  the  person  so 
hired  have  children,  yet  if  they  have  sained  settlements  for  themselves, 
distinct  from  the  father's,  the  statute  will  not  prevent  his  acquiring  a  set- 
tlement by  serving  a  year  under  that  hiring.  But  here  the  son  was  not 
separated  from  the  father  when  the  latter  was  hired ;  he  had  gained  no 
settlement  for  himself ;  he  had  entered  into  a  contract,  "  which  might  or 
might  not  have  been  completed,"  but  which,  when  completed,  would  give 
him  a  settlement ;  but  at  the  time  when  the  father  entered  into  the  relation 
of  a  servant  at  New  Forest,  the  son  formed  a  part  of  his  family.  (See  this 
case,  ante,  309.) 

Rex  v.  Dawtish,  \B.fy  A.  281. ,  The  pauper  was  duly  bound  apprentice 
to  one  Pearcy,  till  she  should  attain  the  age  of  twenty-one.  Whilst  under 
this  indenture  she  served  John  Blackmore,  with  PearcyU  consent,  for  two 
years,  in  the  parish  of  Dawlish ;  and  after  that  she  hired  herself,  in  May,  as 
a  yearly  servant,  to  Mrs.  Bryant,  without  the  knowledge  of  her  master.  The 
indentures  expired  on  the  September  following.  It  was  held  that  this 
hiring  was  not  a  valid  one,  so  as  to  give  a  settlement,  the  pauper  not  being 
mi  juris  to  contract  at  the  time  of  the  hiring.  See  also  Rex  v.  Bow,  4  M. 
$•  S.  383. 

Rex  v.  Norton,  9  East,  206 ;  2  Bott,  264.  Case :  The  pauper  was  duly 
enlisted  as  a  private  in  his  Majesty's  marine  forces,  from  which  he  deserted, 
and  then  hired  himself  for  a  year,  and  served  a  year  under  the  hiring. 
Afterwards  he  was  taken  up  for  desertion,  tried,  and  convicted.  It  was 
urged  that  the  pauper  was  as  much  sui  juris  as  the  militia  man. — Lord 
EUenborough.  That  was  the  case  of  a  lawful  contract  with  a  just  excep- 
tion. If  this  case  had  been  res  integra  there  might  have  been  great  doubt 
whether  the  word  "  lawfully,"  were  not  to  be  narrowed  to  a  contract  and 
the  terms  of  it  lawful ;  and  if  lawful  in  its  form,  whether  the  party 
serving  under  it  could  be  disabled  from  gaining  a  settlement  by  reason  of 
his  having  before  contracted  an  engagement  with  another  person,  inconsis- 
tent with  it.    But  a  variety  of  cases  have  decided  the  question  in  the  case 
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First,  Partie*  to  of  an  apprentice :  and  this  not  on  the  ground  of  its  being  an  excepted  case, 
the  contract*  0r  as  standing  upon  any  occult  efficacy  in  the  indenture ;  but  upon  the 
broad  principle  that  one,  who  has  contracted  a  relation  which  disables  him 
from  serving  any  other  without  the  consent  of  his  first  master,  is  not  sui  juris, 
and  cannot  lawfully  bind  himself  to  serve  such  master,  so  as  to  gain  a  settle- 
ment by  such  hiring.  In  reason  and  principle  it  can  make  no  difference 
whether  he  be  originally  bound  by  a  contract  of  apprenticeship,  or  by  any 
other  contract  equally  obligatory  on  him,  which  disables  him  from  binding 
himself  to  serve  a  second  master.  The  objection  is  that  he  cannot  give  the 
master  a  control  over  his  service  for  the  whole  period  which  the  master 
stipulates  for,  and  has  a  right  to  require  by  the  contract.  The  king's  officers 
might  at  any  time  have  reclaimed  him  and  taken  him  out  of  the  service  in 
which  he  was  engaged :  he  cannot,  therefore,  be  said  to  have  been  lawfully 
hired  into  it  A  soldier  is  at  least  as  much  bound  to  the  service  of  the  king, 
as  an  apprentice  is  to  that  of  his  master ;  and  nothing  is  to  be  inferred  from 
the  measured  language  of  the  Court  in  the  case  of  an  apprentice,  in  not  lay- 
ing down  the  principle  broader  than  the  matter  in  judgment  required. 
Nothing  was  said  intimating  an  opinion  that  the  rule  was  confined  to  the  case 
of  an  apprentice,  and  therefore  we  must  look  to  the  reason  and  principle  of 
those  decisions  when  we  are  called  upon  to  apply  the  rule  to  similar 
cases. 

The  other  judges  agreed  that  the  principle  was,  that  if  the  party  cannot 
make  such  a  contract  for  his  service,  of  which  the  master  may  avail  himself 
for  the  whole  year,  no  settlement  can  be  gained. 
A  private  soldier,  Rex  v.  Beaulieu,  3  M.  &  S.  229;  1  Nol.  P.  L.  340.  Removal  from 
iSSt^SfSSZZ  Milton  to  Beaulieu,  the  pauper's  maiden  settlement.  Order  confirmed* 
entered  into  a  Case :  The  pauper  is  the  wife  of  Hans  Peters,  a  Swede.  Some  years  ago 
cootretofbiring  he  entered  as  a  soldier  into  the  sixtieth  regiment  of  foot,  and  in  1806  was 
dmonaUyfora11'  invalided,  and  sent  to  the  depot  at  Lymington.  It  was  suggested  to  govern- 
year,  if  so  long  ment  by  the  commanding  officer  there,  that  it  would  be  an  economical  plan 
abw«n?»jQd*erv-  to  Pve  ^e  inva^^s  *eave  °f  absence,  upon  their  agreeing  to  relinquish  tJbek 
cd  the  year :  "  pay  during  such  absence.  The  suggestion  was  approved,  and  oraeted  to  be 
H21inoC  tofgain  carried  into  execution.  Jn  1808,  H.  P.  hired  himself  as  a  monthly  servant 
noTSejnVlrt  to  Mrs.  B,,  and  afterwards,  on  the  20th  of  July  in  that  year,  hired  himself 
juris.  to  Mrs.  B.  for  a  year,  and  served  such  year  in  Lymington.    Previous  to  this 

second  hiring,  Mrs.  B.  applied  to  the  commanding  officer  at  the  depot,  to 
know  if  P.  might  hire  himself  for  that  period,  and  was  told  that  he  might 
During  his  service  with  Mrs.  B.  he  received  no  pay,  nor  was  he  called  upoa 
to,  nor  did  he,  perform  any  military  duty ;  but  he  used  to  go  to  the  depot 
from  time  to  time  to  get  his  furlough  renewed,  which  took  him  half  at 
hour.  The  commanding  officer  could  send  for  him  at  any  time,  if  the  exi- 
gencies of  the  state  required  it  The  case  having  been  argued,  by  3d- 
wyn  in  support  of  the  order,  and  Scarlett  and  Gazclee  against  H, — Lord 
Ellenborougk,  C.  J.,  said,  To  confer  a  right  to  a  settlement  by  hiring  asi 
service  for  a  year,  as  there  are  no  words  in  the  statute  which  qualify  the 
general  sense  of  the  word  hiring,  I  must  take  it  to  mean  an  absolute,  unqua- 
lified, indefeasible  hiring,  that  is,  a  hiring  by  which  the  party  who  hires  hns- 
self,  has  the  power  of  communicating  to  the  master  an  absolute  right  to  a* 
service  for  the  whole  time.  In  order,  therefore,  to  do  this,  the  party  most 
be  sui  juris,  and  have  the  faculty  of  disposing  of  his  own  service,  1  tfank 
this  case  falls  strictly  within  the  analogy  of  the  case  of  the  apprentice,  who, 
in  respect  of  his  obligation  to  serve  one  master,  is  disabled  from  entering  fait 
a  contract  to  serve  another.  However,  the  cases  of  the  militia-men  have 
been  pressed  upon  our  attention.  I  would  wish  to  speak  of  those 
of  the  decisions  of  persons  who  have  gone  before  us  so  highly  v< 
with  all  the  respect  that  is  due  to  them,  and  I  would  therefore  avoid 
ing  upon  them  as  little  as  possible.  But  when  I  find  them  spiialiiig  of 
leaning  in  favour  of  settlements,  and  when  I  recollect  that  a  pauper  ant 
be  provided  for  somewhere,  either  as  a  settled  inhabitant  or  as  casual  neott 
ana  when  I  find  too  that  one  of  those  decisions  goes  the  length  of  holmaf , 
that  eleven  months  may  mean  a  year,  I  really  am  unable,  with  all  the  respect 
I  bear  to  those  persons  who  decided  them,  to  go  along  with  them  so  frf 
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Perhaps,  therefore,  it  may  he  the  best  thing  to  say  of  the  militia-men's  cases, 
that  they  are  to  he  considered  as  exceptions.  Here,  it  appears,  that  there  has 
been  a  hiring  for  a  year,  bnt  not  a  lawful  hiring  in  the  sense  of  an  effectual 
hiring.  An  effectual  hiring  is,  where  the  servant  is  enabled  to  give  the 
master  a  quid  pro  quo.  Had  this  person  the  power  of  so  doing  ?  He  had 
not.  There  was  a  halt,  and  a  pause  to  be  maae  four  times  during  the  year, 
until  he  should  renew  his  furlough.  If  the  question  were  raised  upon  spe- 
cial verdict,  whether  this  was  an  effectual  hiring,  understanding  by  that 
that  the  party  must  have  a  capacity  of  conferring  what  he  stipulates  for, 
could  it  he  argued  upon  a  statement  of  these  circumstances,  that  the  pau- 
per's husband  really  passed  to  the  master  an  interest  in  the  whole  or  his 
service  ?  His  service  in  reality  belonged  to  the  crown,  and  he  could  only 
contract  for  so  much  of  it  as  was  remitted  out  of  the  right  of  the  crown.  It 
appears  to  me,  therefore,  that  here  has  been  no  lawful  hiring  for  a  year, 
inasmuch  as  the  servant  had  not  the  faculty  of  communicating  the  service 
he  contracted  for.  It  is  said,  here  was  no  fraud,  and  that  is  true ;  but  there 
is  the  vice  of  the  argument,  for  this  is  not  a  question  between  the  master 
who  hires,  and  the  man  who  is  hired,  but  whether  a  condition,  which  the 
legislature  has  imposed  on  this  branch  of  settlements,  has  been  complied 
with.  The  question  is,  whether  this  be  such  a  hiring  as  the  legislature  in- 
tended. It  seems  to  me  that  it  is  not,  and  that  the  reasoning  in  the  case  of 
the  apprentice  applies  with  full  force  to  the  present  case. — Le  Blanc,  J., 
among  other  things,  said,  if  the  pauper  was  a  soldier,  and  subject  to  a 
control  or  command  inconsistent  with  his  entering  into  any  other  absolute 
engagement  to  serve  another  master,  his  leave  of  absence  must  have  been 
renewed,  and  if  not  renewed,  he  would  be  obliged  to  return  to  his  duty 
under  the  penalty  of  being  treated  as  a  deserter.  This  is  not  like  a  condi- 
tional contract,  for  here,  at  no  time,  could  the  party  make  a  valid  contract  for 
a  year. — Bay  ley,  J.,  thought  that  this  hiring  was  sufficient  to  confer  a  settle- 
ment at  Lynanglon.  It  seems  to  me  that  here  the  party  was  «ut  jurit 
to  enter  into  the  contract ;  that  this  was  a  contract  which  was  only  defea- 
sible, and  would  confer  a  right  of  action  to  the  master,  if  the  servant  ab- 
sented himself  on  any  other  grounds  except  that  of  his  being  called  upon  by 
the  act  of  government  For  these  reasons,  and  as  I  do  not  find  any  thing 
in  the  statute  but  the  word  lawful,  to  limit  the  nature  of  the  hiring,  and 
inasmuch  as  there  has  been  a  defeasible  hiring  for  a  year,  which  has  not 
been  defeated,  and  the  party  who  was  hired  committed  no  fraud,  but  com- 
municated the  circumstances  to  the  person  who  hired  him,  it  strikes  me, 
that  this  was  a  sufficient  hiring  to  confer  a  settlement.  (Dampicr,  J.,  was 
absent.)    Orders  confirmed. 

Rex  v.  Holsworthy,  6  B  fr  C.  283.  Order  of  removal  of  F.  II.  Trim, 
&c.,  from  Thornbury  to  Holsworthy,  confirmed.  Case:  In  May,  1819,  the 
pauper  was  enrolled  as  a  substitute  in  the  S.  D.  militia,  as  a  private,  to 
serve  for  five  years.  In  June,  1822,  whilst  he  was  still  a  member  of  the 
corps,  being  at  Plyrtumth,  he  was  sworn  in  a  recruit  of  the  5th  regiment. 
When  the  Serjeant  paid  him  the  enlistment  money,  the  pauper  told  him  he 
was  in  the  militia,  and  the  serjeant  bid  him  say  nothing  about  it  He  did 
not,  and  was  afterwards  convicted  and  imprisoned  for  it.  In  1823,  he 
hired  himself,  and  served  for  a  year  in  Holtworthy. — Bayley,  J.  I  think 
this  case  does  not  admit  of  any  doubt  It  is  not  necessary  to  say  whether  a 
militia  man  may  or  may  not  gain  a  settlement  by  serving  under  a  yearly 
hiring  for  a  whole  year,  if  at  the  time  of  making  the  contract  he  com- 
municates to  the  party  with  whom  he  is  contracting  that  he  is  in  the 
militia,  and  therefore  liable  to  be  called  out  during  the  year.  If  the  master 
choose  to  engage  the  servant,  subject  to  the  risk  of  his  being  called  out  to 
perform  the  duties  of  a  militia  man  during  the  year,  I  do  not  see  that  there 
is  any  tiling  illegal  in  such  a  bargain.  It  may  be  considered  a  conditional 
hiring  during  the  year,  and  if  the  militia  are  not  called  out,  a  settlement  may 
perhaps  be  gained  by  serving  under  it  But  what  is  the  contract  of  hiring 
in  this  case  ?  The  contract  is  one  by  which  the  master  stipulates  to  have, 
and  the  pauper  stipulates  to  give  his  services  for  one  whole  year ;  there  is 
no  qualification  or  condition  whatever  in  the  contract,  and  if  there  were  any 
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it  ought  to  have  been  stated,  and  cannot  be  inferred.  I  do  not  presume 
fraud,  for  the  non-communication  of  the  fact  of  the  pauper's  being  in  the 
militia  may  have  arisen  from  his  considering  it  wholly  immaterial,  from 
omission,  or  from  any  other  circumstances.  Without,  therefore,  breaking  in 
upon  any  case  in  which  it  has  been  decided  that  a  militia  man,  who,  in  his 
contract  of  hiring,  stipulates  for  the  time  that  he  maybe  called  upon  to 
perform  his  duty  in  the  militia,  may  gain  a  settlement  by  serving  for  a 
whole  year  under  such  a  hiring,  I  think  that  the  pauper,  not  having  com- 
municated to  the  party  whom  he  contracted  to  serve  for  a  whole  vear, 
that  he  was  in  the  militia,  cannot  be  said  to  have  "  lawfully  hired  nun- 
self,"  and  therefore  he  gained  no  settlement  in  Holsworthy. — Holroyd,  J. 
It  is  not  to  be  presumed  that,  at  the  time  of  the  hiring,  the  pauper 
communicated  to  his  master  that  he  was  in  the  militia;  and  there  is  nothing 
in  this  case  to  shew  that  a  communication  was  made.  The  case  seems  to 
fall  within  the  principle  laid  down  by  Lord  Ellenborough,  in  Rex  v.  Norton. 
It  is  said,  that  this  case  differs  from  that,  because  the  militia,  not  having 
been  called  out  during  the  year,  there  was  a  year's  service  under  a  con- 
ditional hiring;  but  the  objection  is,  that  the  pauper  was  not  capable 
of  making  a  contract,  so  as  to  give  the  master  a  control  over  his  services 
during  the  whole  year.  Now  no  communication  having  been  made  to  the 
master  that  the  pauper  was  in  the  militia,  I  am  of  opinion  that  this  is  an 
absolute,  and  not  a  conditional  hiring.  It  is  quite  clear  that  the  pauper  was 
not  capable  of  making  an  unconditional  contract  to  serve  for  a  year. — Little- 
dale,  J .,  concurred.    Order  of  sessions  quashed. 

Rex  v.  Taunton ,  St.  James,  9  B.  jr  C.  83 1 .  Order  of  removal  from  7cm* 
ton,  St.  James,  to  MUverton,  quashed.  Case :  The  pauper,  «t-  Lady-day, 
1811,  hired  himself  as  a  servant  in  husbandry  for  a  year,  to  Mr.  Hand/on, 
of  Milverton ;  after  serving  him  for  three  months,  having,  at  the  Chrutmss 
preceding,  volunteered  into  the  local  militia  of  Somerset,  he  went  out  into  ac- 
tual service  for  three  weeks,'and  then  returned  to  Handford's  service,  remained 
till  Lady-day,  1812,  and  received  his  wages,  deducting  for  the  three  weeb 
of  his  absence.  The  pauper  did  not  tell  Handford  when  he  first  bargained 
with  him,  that  he  was  in  the  militia,  but  told  him  a  week  or  two  afterwards, 
and  Handford  said  it  did  not  signify,  for  the  pauper  could,  at  the  end  of 
the  year,  deduct  for  the  time  he  was  absent. — Bay  ley,  J.  This  case  depends  on 
the  construction  of  the  15th  s.  of  48  Geo.  II  I.e.  111.  The  3  Wm.  III.  all, 
requires  that  in  order  to  gain  a  settlement  by  hiring  and  service,  the  partf 
shall  be  lawfully  hired  for  a  year.  It  has  been  established  by  sevrnl 
decisions,  that  a  party,  at  the  time  of  hiring,  must  be  sui  juris,  so  as  to  be 
competent  to  give  that  species  of  service  which  he  contracts  to  give.  Upoa 
this  principle,  it  has  been  held,  that  neither  a  deserter  from  the  King's  ser- 
vice, nor  an  invalid  soldier,  having  leave  of  absence,  nor  a  militia  man,  cat 
lawfully  hire  themselves  for  a  year,  so  as  to  gain  a  settlement.  In  Rex  v. 
Holsworthy,  it  was  held  that  if  a  person  who  had  been  enrolled  as  a  lob- 
stitute  in  the  militia,  and  hired  himself  for  a  year,  did  not,  at  the  time  of 
hiring,  inform  his  master  that  he  was  a  militia  man,  no  settlement  wn 
gained.  Now  that  decision  applies  to  the  present  case,  unless  it  be  dis- 
tinguishable by  reason  of  48  Geo.  III.  c.  1 11,  s.  15.  That  provides  M  mat  bo 
ballot,  enrolment,  and  service  under  that  act  shall  extend  to  make  void  or  hi 
any  manner  to  affect  any  indenture  of  apprenticeship,  or  contract  of  service 
between  any  master  or  servant,  notwithstanding  any  covenant  or  agrccmrtt 
in  any  such  indenture  or  contract ;  and  no  service  under  that  act  of  aay 
apprentice  or  servant  shall  be  deemed  or  construed,  or  taken  to  be  an 
absence  from  service,  or  breach  of  any  covenant  or  agreement  as  to  aiy 
service,  or  absence  from  sen  ice,  in  any  indenture  of  apprenticeship,  or  cot- 
tract  of  service."  These  words  will  undoubtedly  apply  to  all  contracts  of 
service  existing  at  the  time  of  the  ballot  or  enrolment,  as  well  as  to  thou 
made  afterwards.  The  question  is,  whether  they  include  all  contract] 
whatever,  or  those  only  which  were  in  existence  at  the  time  of  the  ballot 
or  enrolment  Now,  in  order  to  ascertain  the  sense  in  which  they 
are  used  in  this  act,  we  may  fairly  look  to  other  acts  relating  to  the 
same  subject  matter;  and  if  we  find  the  words  used  in  a  lestiained 
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sense  in  those  acts,  we   ought  to  construe  them  in  the   same  sense  in   First,  Pmtm  to 
this,  for  it  is  a  fair  role  of  construction  that  the  same  words  in  a  statute      ***  contract. 

t*  pari   materiA  respecting  the  same  subject,  should  receive  that  same  

meaning.  No  such  words  are  to  be  found  iu  42  Geo.  III.  c.  90,  but  they 
are  to  be  found  in  52  Geo.  III.  c.  66,  s.  63.  If,  as  used  in  that  statute, 
they  apply  to  contracts  existing  at  the  time  of  the  ballot  or  enrolment,  that 
is  a  legislative  exposition  of  them,  and  they  ought  to  receive  the  same  con- 
struction in  the  48  Geo.  HI.  c.  Ill,  s.  15.  Now  the  words  in  52  Geo.  III. 
manifestly  apply  to  contracts  existing  at  the  time  of  ballot  or  enrolment, 
and  not  to  contracts  subsequently  made.  The  60  sec.  enacts  "  that  the 
enrolment  of  servants  shall  not  vacate  or  rescind  contracts  between  master 
and  servant,  unless  the  local  militia  shall  be  called  out,  or  unless  the  person 
enrolled  shall  leave  the  militia  for  the  purpose  of  being  trained.  That  sec- 
tion applies  to  contracts  existing  at  the  time  of  the  enrolment,  for  such  con- 
tracts could  only  be  vacated  or  rescinded  by  the  enrolment.  Section  63  is 
a  transcript  of  s.  15  of  48  Geo.  III.  c.  111.  It  begins,  "  Provided  always," 
and  then  proceeds  in  the  same  words.  Now  a  proviso  is  something 
engrafted  on  a  preceding  enactment,  and  the  proviso  in  the  63  sec.  manifestly 
applies  to  the  enactment  in  the  60  sec.,  that  enrolments  shall  not  rescind 
contracts  made  between  masters  and  servants :  the  words  of  the  proviso  apply 
to  the  same  species  of  contract  Then  that  being  the  fair  meaning  of  the 
words  used  in  52  Geo.  III.  c.  68,  they  ought  to  receive  the  same  construction 
in  48  Geo.  III.  c.  Ill,  and  giving  them  that  construction,  there  is  nothing 
in  that  statute  enabling  suchperson  to  make  an  absolute  contract  for  a  year, 
so  as  to  gain  a  settlement.  The  clause  ends  with  a  proviso  as  to  service : 
that  may  make  the  service  good,  but  my  opinion  is  not  founded  on  the 
description  of  service,  but  upon  the  want  of  capacity  to  contract  I  think 
that  the  pauper  was  under  a  disability  at  the  time  of  hiring,  to  contract 
to  perform  the  service  which  he  undertook  to  perform,  and  therefore 
that  no  settlement  was  gained  in  Milvertan. — Littledale,  J.  It  is  a 
general  principle  of  law,  that  if  a  man  enters  into  a  contract,  he  ought 
either  to  be  in  a  situation  to  perform  it,  or  to  inform  the  person  with 
whom  he  contracts  of  his  disability.  This  is  a  duty  founded  on  moral 
principle,  and  is  due  from  one  member  of  society  to  another.  If 
the  words  of  an  act  arc  capable  of  two  meanings,  and  one  construction 
will  have  the  effect  of  enforcing  this  moral  obligation,  and  the  other 
will  not,  that  construction  should  be  adopted  which  will  have  the  effect 
of  enforcing  it  Now  it  is  contended  that  the  words  of  the  48  Geo.  III. 
c.  Ill,  s.  15,  "no  ballot,  enrolment,  and  service  under  this  act  shall  ex- 
tend to  make  void,  or  in  any  manner  to  affect  any  indenture  of  apprentice- 
ship, or  contract  of  service  between  any  master  and  servant,"  extend  not 
only  to  contracts  existing  at  the  time  of  their  enrolment,  but  to  contracts  sub- 
sequently made.  I  think  the  words  "  made  void "  ex  vi  termini  apply  to 
contracts  in  esse.  But  supposing  that  to  be  doubtful,  then  calling  in  aid 
the  principle  that  a  man  is  bound  to  disclose  any  thing  which  may  disable 
him  from  performing  his  contract,  I  will,  in  order  to  give  effect  to  that 
principle,  give  the  words  a  limited  construction,  and  hold  that  they  extend  only 
to  contracts  existing  at  the  time  of  the  ballot  or  enrolment.  Putting  that 
construction  on  the  words,  a  party,  in  order  to  gain  a  settlement  by  a  con- 
tract of  hiring  made  after  ballot  or  enrolment,  must  disclose  his  disability 
to  the  person  with  whom  he  contracts.  This  would  be  the  construction  I 
should  have  put  upon  the  words,  if  the  48  Geo.  III.  c.  Ill,  had  stood  by 
itself.  But  the  local  militia  act,  52  Geo.  III.  c.  38,  s.  63,  contains  an 
enactment  in  the  same  words ;  and  by  s.  60,  these  words  are  confined  to 
contracts  existing  at  the  time  of  enrolment  or  ballot.  We  violate  no  rule  of 
construction,  by  giving  to  the  same  words  in  two  acts,  relating  to  the  same 
subject,  the  same  meaning.  I  think,  therefore,  if  there  be  any  ambiguity 
in  the  48  Geo.  III.,  it  is  removed  by  the  legislative  exposition  put  upon  the 
words  in  52  Geo.  III.;  and,  therefore,  there  was  no  lawful  hiring  for  a 
year. — Parke,  J.  The  question  is,  whether  at  Lady-day,  181 1,  there  was  a 
lawful  hiring  for  a  year;  assuming  that  the  subsequent  conversation 
l>etween  the  master  and  servant,  amounted  to  a  second  hiring,  it  was  not 
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for  a-year.    To  constitute  a  lawful  hiring,  the  party  must  have  a  power  to* 
contract  to  serve  for  the  period  during  which  he  agrees  to  serve. — Rex  v. 
HoUworthy  shews,  that  u  a  party  is  under  a  disability,  he  may,  by  dis- 
closing it,  make  a  conditional  contract.    But  if  he  does  not  disclose  it,  it 
is  an  absolute  contract;  into  which  he  is  not  capable  of  entering,  and  there- 
fore not  a  lawful  hiring.     Here  there  was  no  disclosure.    Then  the  only 
question  is,  is  there  any  enactment  in  the  48  Geo.  III.  c.  Ill,  giving  a 
local  militia  man  a  power  to  make  an  absolute  contract  of  hiring?    It  can- 
not be  intended  that  the  legislature  meant  to  give  such  a  power,  for  they 
might  thereby  enable  a  party  by  law  to  commit  a  fraud ;  the  master  would 
contract  on  the  supposition  that  the  party,  with  whom  he  contracts,  bad 
power  to  bind  himself  for  a  year,  the  latter  knowing  all  the  time  that  he 
had  not    But,  on  the  other  hand,  it  might  properly  be  provided,  that  a  con- 
tract made  bond  fide,  while  the  party  was  a  free  man,  capable  of  contracting, 
should  not  be  avoided  by  reason  of  his  subsequently  becoming  a  militia 
man.    The  statute  does  not  in  terms  enact,  that  an  enrolled  person  shall  be 
nit  Juris.    The  15  sec.  applies  to  contracts  actually  entered  into  at  the  time 
of  the  ballot  or  enrolment    No  such  power,  therefore,  is  given  by  express 
words  or  by  necessary  implication.  Coupling  the  15th  with  the  24th  sec  it  ap- 
pears to  me  doubtful  whether  a  volunteer  and  a  ballotted  man  are  placed  in 
the  same  situation.    But  assuming  that  they  are,  all  the  legislature  says,  is, 
that  if  a  master  contracts  with  a  free  man,  the  master  must  take  his  chance  in 
case  of  a  ballot,  and  shall  not  contract  against  the  chance  of  a  ballot,  for  sack 
contract  is  made  void.    But  there  is  no  provision  that  a  man  shall  have  the 
same  capacity  to  contract,  as  if  he  was  not  a  local  militia  man.    No  power 
is,  therefore,  given  to  enter  into  an  absolute  contract  to  hire  for  a  year.  Here 
the  pauper  entered  into  an  absolute  contract,  which  he  had  no  power  to  do. 
There  was  no  lawful  hiring  for  a  year,  and  no  settlement  was  gained. 
Order  of  sessions  confirmed. 

The  contract  of  an  infant  made  for  his  own  benefit  is  not  void,  but  void- 
able only,  and  therefore  an  infant  may  enter  into  a  contract  of  hiring  and 
service,  with  the  permission  of  his  parent,  and  even  if  such  contract  be  with 
his  parent,  and  he  serve  accordingly,  he  thereby  gains  a  settlement  Bex  v. 
ChUlesford,  4  B  <$•  C.  94.    (See  this  case,  pott.) 

It  has  been  held,  that  if  a  boy  be  bound  apprentice  to  a  person  underage, 
the  binding  is  sufficient  for  the  purposes  of  a  settlement,  as  the  indenture  » 
not,  in  such  case,  void,  but  voidable  only.  Rex  v.  St.  Petrox,  Dcrtmtmtk, 
4  T.  R.  196.  By  the  same  rule,  therefore,  it  may  be  considered  that  a  con- 
tract of  hiring  and  service  with  a  master  who  is  a  minor,  is  a  valid  contract, 
and,  if  duly  performed,  will  entitle  the  servant  to  a  settlement 

But  the  master  must  not  be  a  person  residing  under  a  certificate  (see  12  Anne, 
c.  18,  s.  2,  ante,  318),  and  this  disability  applies  to  a  woman  who  marries  a 
certificate  man,  and  is  afterwards  left  a  widow.  It  has  been  decided  that  a 
parish  certificate  extends  to  a  wife  married  after  it  is  granted,  and  mat  no 
apprentice  to  such  wife,  after  the  husband's  death,  can  gain  a  settlement  hi 
the  certificated  parish,  (Rex  v.  Hampton,  5  T.  R.  266,)  the  principle  of  which 
decision  is  equally  applicable  to  cases  of  hiring  and  service. 

No  nearness  of  relationship  will  prevent  the  gaining  a  settlement  by  luring 
and  service.  An  infant,  whether  emancipated  or  not,  may  hire  himself  to 
his  father. 

Rex  v.  Chertsey,  2  T.  R.  37.  The  pauper,  at  the  conclusion  of  a  serrice 
by  which  she  gained  a  settlement  in  CherUey,  went  to  her  father's  (a  day 
labujrfr)  who,  in  consequence  of  his  wife's  death,  had  previously  applied  to 
her  ttTcome  and  live  with  him,  to  do  the  offices  of  a  servant  for  a  year  in  ike 
parish  of  Thorpe,  for  which  she  was  to  have  her  board  and  lodging,  and  sock 
profits  as  she  could  make  by  keeping  fowls,  and  what  she  could  earn  by  her 
own  labour;  and  if  that  did  not  produce  as  much  as  she  sot  in  her  fbnaer 
place,  her  father  was  to  make  up  the  difference.  She  lived  with  him  imm 
than  a  vear  in  pursuance  of  this  agreement,  and  made  more  than  her  former 
wages  by  her  extra  labour  and  profits,  and  at  the  end  of  the  year  her  father 
gave  her  ten  shillings  as  an  additional  recompence  for  having  gone  out  reap- 
ing with  him  in  the  harvest  month.  The  Court  held  this  asaod  hiring  and 
service,  and  that  a  settlement  was  gained  in  the  parish  of  1\orpe. 
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SomMwendeny.  Chesham,  2  Bott,  173;  Fol.  142.    The  pauper  had     First;  Parties 
abed  a  settlement  in  Chesham,  and  afterwards  came  to  live  with  her  father    t0  th*  contract. 

i  Missenden,  who  promised  to  give  her  10*.  a  year,  and  also  what  she  might   

;  able  to  gain  by  her  extra  service  and  labour.  She  served  under  these 
mimstances  for  more  than  a  year.  The  Court  held  that  a  settlement  was 
rued 


In  the  same  ease  it  was  stated  that  the  father  had  no  settlement;  and  the  it  is  not 
sons  conceived,  therefore,  that  as  he  had  no  settlement  in  the  parish,  he  JJSterabouM 
Jd  confer  none  on  his  daughter  by  hiring  and  service.    But  the  whole  have  a  settle- 
vt  agreed  that  a  settlement  may  be  gained  by  serving  a  man  who  has  raent* 
settlement  himself,  because  the  servant  does  not  derive  the  settlement 
a  the  master,  but  from  the  service. 

lex  v.  Eldersley,  2  BotL,  274.    A.  hired  himself  to  be  a  warrener  in  the  Master*!  red- 
sh  of  Eldersley,  in  a  warren  there,  to  joint  occupiers  of  it,  who  lived  in  JSjf*  "^  mate- 
parishes  distant  from  the  parish  of  Eldersley.    He  dieted  and  lodged 
eight  weeks  with  one  of  the  occupiers ;  and  for  the  rest  and  last  part  of 
time  on  the  warren.    Per  Curtain,  his  settlement  is  in  Eldersley. 
n  Rex.  Y.Sandhurst,  7  B.&C.  557;  1  M.$R.Mag.  Co.  65,itwasurged  J?^irin«,JJ*T 
;  the  hiring  having  been  by  an  officer  of  a  public  establishment  which  hoa*Jt  i^byper. 
exempted  from  poor  rates,  and  that  as  the  pauper  was  to  serve  the  bom  not  tated  to 
jers  of  the  establishment  and  the  young  gentlemen  there,  and  was  not  the  poor' 
d  by,  or  to  serve  a  private  individual,  wis  distinguished  it  from  the 
anon  hiring ;  but  Bay  ley,  J.,  in  giving  the  judgment,  said :    It  has  been 
ed  that  the  party  is  to  be  considered  as  holding  an  office  and  not  as  a 
ant.    But  a  man  who  does  all  the  menial  offices  of  a  servant  and  is  at 
command  of  the  persons  in  the  establishment  is  a  servant  and  not  an 
ser.    We  think  the  legislature  did  not  mean  to  make  any  distinction  be- 
en one  description  of  hiring  and  another  by  a  particular  description  of 
on*. 

f  the  hiring  is  by  deed,  it  is  not  essential  that  the  master  should  execute 
Rex  v.  Chillesford,  4  3.  $  C.  94;  6  D.  $■  R.  161 ;  3  D.  $■  R.  Mag.  Ca. 
.  The  pauper  s  father  let  himself  as  a  shepherd  to  Mr.  Taylor  of  Blyth- 
jk.  The  father  hired  every  year  one  or  two  pages,  over  whom  Taylor 
no  control,  and  about  nine  years  ago,  when  one  of  the  pages  was  to 
e  the  father  about  a  week  before  old  Midsummer,  he  agreed  with  his  son, 
pauper,  at  that  time  nineteen  years  of  age,  and  unemancipated,  to  serve 
for  a  year,  from  old  Michaelmas  to  old  Michaelmas,  in  Jarvis's  place, 
le  same  wages,  81.  a  year,  which  time  the  pauper  served.  On  the  same 
,  and  before  judgment  was  giveu  in  Rex  v.  Chillesford,  the  following 
s  was  heard. 

lex  v.  Wmslow,  4  B.  &  C.  04 ;  6  D.  &  R.  168;32).  $■  R.  Mag.  Ca.  163. 
zabeth,  the  wife  of  Thomas  Lane,  was  removed  from  Winsloiv,  to  Beau- 
:.    Order  quashed.    Case : — 

T.  Lane,  the  husband  of  the  pauper,  when  about  fourteen  years  old,  being  An  uncmanci- 
n  unemancipated,  was  hired  by  his  father,  who  was  a  sawyer,  residing  ac^rca  settle . 
Seaulieu,  to  assist  him  in  his  work  as  a  sawyer.    A  contract  was,  in  point   ment  by  a  t>on& 
act,  made  between  them,  whereby  the  son  agreed  to  serve  the  father  for  ^n^and ?  °f 
ear  at  the  wages  of  21.  10s.,  his  board  and  lodging  being  also  provided   vice  For  a  year 
he  father.    He  served  this  year  with  his  father  in  Beaulieu,  and  received   ***** lli*  father, 
wages,  and,  at  the  expiration  of  this  contract,  served  his  father  for  two   flatter  hasno0 
«ssive  years,  under  new  contracts,  at  increased  wages.  settlement,  not- 

bbott,  C.  J.  J  am  of  opinion,  that  in  each  of  these  cases  the  pauper  7&h4  w^m  *£* 
ted  a  settlement  by  hiring  and  service.  It  is  conceded  that  if  the  pauper  i. 
been  emancipated,  he  might  have  gained  a  settlement  by  hiring  and 
ice  for  a  year  with  his  own  father  afterwards.  But  emancipation  does 
confer  any  capacity  to  contract,  and  the  objection  here  is,  that  the  son 
not  any  capacity  to  contract  with  his  father.  It  must  be  admitted  that 
night  have  contracted  with  a  stranger  without,  or,  at  all  events,  with  his 
er's  permission,  to  serve  as  a  yearly  servant.  The  contract  of  an  infant, 
:  is  made  for  his  benefit,  is  not,  according  to  the  general  principles  of 
,  absolutely  void.  It  may  be  voidable  at  the  election  of  the  infant  him- 
,  but  of  no  other  person.  In  this  respect,  this  case  is  very  distinguish- 
es. IV.  Y 


35  »*■-(*'•  Sei^ement  °fl^e  ^oor-) 

■F  ^^  ^  ltf  tiring  and  service  by  a  person  who  was  a  soldier  at 

^    abk  6vmA-  w   There  the  consent  of  the  officer  was  completely  nugatory, 
>irrf,«*^-   ** *"■"  °Lrik*r  wuld  not  consent  to  the  contract.    The  soldier  was  not 
*»tkfZ-~-  ^ee$aae.^zL,  bat  was  under  the  dominion  of  the  crown,  and  the  crown  had 
^/T-^id  the  contract  at  any  time ;  and,  therefore,  in  that  case  the 
a  lif**  *  properly  held  that  the  "contract  was  not  valid  in  law.     But  in 
*VU,L^  "die  contract  is  not  void,  hut  voidable  only.     If,  therefore,  an  in- 
***  *    r"  frith  the  permission  of  his  father,  enter"  into  a  contract  with  a 
zUl^gfl  why  may  he  not  do  so  with  his  own  father  ?    I  know  of  no  such 
^Zcitv,  if  the  son  is  capable  of  serving  as  a  servant,  and  his  father  thinks 
i^lerrices  worth  remuneration.    There  being  nothing,  therefore,  which 
d^Ures  such  a  contract  with  the  father  to  be  void,  can  we  say  that  there  is 
gpr  thing  which  shall  prevent  the  son  from  gaining  a  settlement  bv  such  a 
hiring  and  service?   It  is  said  that  if  a  settlement  can  he  so  gained,  it  may 
enable  a  father  to  confer  a  settlement  on  his  son  in  a  parish  in  which  the 
MB  could  not  gain  a  derivative  settlement  from  his  father.     But  this  is  not 
the  only  case  in  which  a  person  may  derive  a  settlement  from  another  who 
has  himself  no  settlement  in  the  parish.    Then  it  is  put  strongly,  and  with 
so  much  force  as  to  induce  me  to  pause  in  the  conclusion  to  which  my  mind 
was  originally  prepared  to  come,  that  if  we  decide  this  to  be  a  settlement, 
it  may  lead  to  much  confusion,  and  to  the  raising  of  many  questions  of  a 
similar  nature  for  the  determination  of  the  quarter  sessions.     I  cannot  say 
that  such  may  not  be  the  case ;  but,  however,  when  such  questions  shall  be 
raised,  it  will  be  the  duty  of  the  quarter  sessions  to  look  narrowly  into  die 
facts  of  the  case,  and  see  whether  there  really  was  any  contract  of  hiring 
and  service.     One  mode  of  ascertaining  that,  will  be  to  inquire  whether  the 
father  had  any  occupation  for  a  hired  servant,  and  whether  he  had  any 
thing  for  him  to  do  in  that  capacity ;  and  if  the  father  had  no  employment 
for  a  hired  servant,  the  sessions  may  reasonably  conclude  that  there  was  no 
contract  for  hiring  and  service.     In  the  first  of  the  cases  at  bar,  it  appears 
that  the  son  came  into  the  place  which  had  been  filled  by  another  person, 
who  had  been  hired  at  yearly  wages.    That  is  abundant  evidence  that  the 
father  had  really  occasion  for  a  servant  of  that  description.     In  the  other 
case  the  father  was  a  sawyer,  and  he  had  almost  always  occasion  for  two 
persons  to  assist  him  in  his  business.     Indeed  the  nature  of  the  trade  itself, 
which  requires  the  concurrence  of  two  persons  at  least,  to  carry  it  on  with 
skill,  shews  that  the  father  had  occasion  for  a  sen-ant,  and  it  is  stated  as  a 
fact,  that  for  several  successive  years  the  pauper  had  served  him  at  increased 
wages.    For  these  reasons  it  appears  to  me  that  a  settlement  was  gained  bf 
the  paupers  in  both  cases. 

Bayley,  J .  1 1  appears  to  me  that  an  uneinancipated  son  is  competent  to  enter 
into  a  contract  of  this  description  with  the  father,  and  that  all  the  lecal 
consequences  resulting  from  such  a  contract  follow  from  the  existence  of  that 
contract  It  is  clear  mat  an  infant  may  bind  himself  to  a  stranger.  It  may 
be  in  general  supposed  that  such  a  contract  is  entered  into  with  the  covert 
and  concurrence  of  the  father,  but  there  may  be  instances  in  which  the 
father  is  not  in  any  respect  consenting,  and  even  where  a  son,  against  the 
father's  consent,  enters  into  such  an  engagement,  yet  still  he  will  gain  a 
settlement,  and  he  may  insist  upon  having  his  wages  paid  him,  and  he  mar 
be  liable  to  all  the  statuteable  stipulations  and  regulations  respecting  the 
relation  of  master  and  servant.  If  then  an  infant  may  bind  himself  to  a 
third  person  by  a  contract  of  hiring  and  service,  the  question  is,  whether  the 
relation  of  parent  and  child  destroys  the  capacity  to  contract.  It  is  clear  that  it 
does  not  do  so  in  the  case  of  emancipated,  natural,  or  step-children,  (A* 
v.  St.  Peter\  Dorset,  Burr.  S.  C.  513 ;)  and  yet  if  a  step-child  is  capable  of 
contracting  with  his  step-father,  the  same  mischiefs  result  as  if  his  own 
father  consented.  The  same  observation  applies  to  emancipated  children. 
If  the  father  has  no  occasion  for  a  servant,  and  the  employment  of  die  son 
in  that  capacity  is  merely  a  pretence,  the  sessions  will  decide  accordingly; 
but  if  there  is  a  bon&fide  contract,  why  may  not  that  contract  produce  a  new 
relationship  and  create  new  rights  and  obligations  between  the  parties?  I 
see  no  reason  why  the  father  and  the  son  should  not  be  at  liberty  to  enter 
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into  a  contract  of  that  description.     It  rives  to  the  father  a  new  right  of    First,  Portia 
control,  and  the  child  a  right  to  wages  which  is  beneficial  to  him.  to  ths  contract. 

Littledale,  J.    My  brother  Holroyd,  who  has  left  the  Court,  desire*  me  *" 

to  say  that  he  concurs  in  the  opinion  delivered  by  my  Ix>rd  Chief  Justice. 
By  law  a  parent  has  a  right  to  exact  service  from  his  son  or  daughter,  and  this 
is  the  foundation  of  the  action  for  seduction,  and  no  proof  of  actual  service 
is  necessary.  If  then  there  be  a  species  of  service  due  from  the  child  to  die 
parent,  why  may  not  the  obligation  to  serve  be  made  stronger,  by  allowing 
the  parent  to  hire  the  child  for  a  certain  time  at  stipulated  wages.  It  is  ad- 
mitted that  an  emancipated  child  may  hire  himself  to  his  father;  but  it  is 
said  this  may  not  be  done  where  the  child  is  unemancipated,  because  the 
child  being  already  under  the  control  of  the  parent,  ana  owing  him  service 
by  the  law  of  nature,  he  cannot  enter  into  such  a  contract  But  there  seems 
to  me  to  be  no  reason  why  a  child  may  not  contract  with  his  parent  for  the 
performance  of  other  services  than  those  which  are  due  in  consequence  of 
the  relation  of  parent  and  child.  Such  a  contract  is  highly  beneficial  to  the 
drild,  because  it  superadds  the  salutary  restraint  of  the  master  to  that  of 
parent,  and  renders  him  amenable  to  the  statute  of  regulations  applicable 
to  master  and  servant.  If  then,  in  point  of  law,  such  a  contract  be  valid 
and  binding,  there  seems  to  be  no  reason  why  a  settlement  should  not  be 
gained  by  a  service  under  it  Some  inconveniences  may  arise  from  the  deci- 
sion in  this  case,  but  that  is  no  reason  why  a  contrary  decision  should  be 
pronounced  so  as  to  deprive  these  paupers  of  a  settlement,  where  there  is 
nothing  either  at  the  common  law  or  by  the  statute  of  William,  which 
such  a  contract  void. 


The  hiring  must  be  the  contract  of  the  pauper  himself.    Rex  v.  Ricking-  A  pauper,  hired 
k*U  Inferior,  7  East,  373 ;   1  Nol.  P.  L.  341,  360.    The  pauper  was  a  SSL5T<5S22  Sj" 
Greenwich  pensioner,  and  came  disabled  to  Redgrave.    The  parish  officers  mch  hlrinr  gain 
agreed  with  R.  Crowe,  of  Ricktnghall  Inferior,  that  the  pauper  should  live  » settlement. 
with  him  and  do  whatever  he  should  set  him  about,  and  that  they  should 
pay  2s.  6d.  a- week  with  the  pauper.    The  Court  (Lord  Ellenborough,  C.  J., 
absent)  were  clearly  of  opinion  that  no  settlement  was  gained.    The  relation 
of  master  and  servant  never  existed  between  the  pauper  and  Crowe  ;  and  the 
parish  officers  had  no  authority  to  hire  out  the  pauper  into  the  other  parish. 

Rex  v.  Stowmarket,  9  East,  211  ;  1  AW.  P.  L.  304,  312.  The  pauper,  Compulsory  hlr- 
of  the  age  of  fourteen,  was  in  the  house  of  industry  of  Stovymarket,  the  JjJSJJfeJ  JJimfno 
guardians  whereof  were  empowed  by  their  incorporating  act  to  apprentice  settlement. 
poor  children  for  seven  years.  It  did  not  appear  that  they  had  ever  exercised 
this  power,  the  practice  being  to  send  the  children  to  their  respective  pa- 
rishes ;  the  pauper  was  sent  to  Mr.  Reynolds,  of  Stowmarket,  to  whom  he 
had  been  allotted  by  the  officers  of  that  parish  :  this  person  told  the  pauper 
he  bad  procured  him  a  service  with  one  Fox,  of  Coddenham.  The  pauper 
did  not  object,  conceiving  he  had  no  discretion  on  the  subject,  and  he  went 
to  F.,  who  received  him,  and  told  him  he  would  give  him  clothes,  and 
that  he  was  to  stay  with  him  a  year.  The  pauper  did  stay  the  year,  receiving 
clothes,  maintenance,  and  a  little  pocket-money. — Lord  Ellenborough,  C.  J. 
All  the  parties  seem  to  have  acted  under  the  idea  that  the  boy  was  a  parish 
slave,  who  might  be  handed  over  from  one  to  another,  and  disposed  of  as 
they  pleased.  If  we  were  to  hold  this  sufficient  to  give  a  settlement  we 
should  establish  a  new  head  of  settlement  by  allotment.  The  adoption  of  a 
contract  must  be  the  act  of  a  free  agent ;  and  it  appears  from  the  circum- 
stances of  the  pauper's  making  no  objection  or  agreement,  that  he  conceived 
he  had  no  discretion  on  the  subject.  The  pauper  made  no  agreement  with 
any  one  respecting  wages,  or  the  nature  or  duration  of  his  service  :  nor  was 
he  consulted  on  the  subject  by  either  of  the  persons  to  whom  he  had  been 
allotted;  but  considered  himself  obliged  to  accept  those  services,  as  being 
under  the  control  of  others.  Then  can  a  person  wno  is  considered  as  a  slave, 
and  conceives  himself  to  be  such,  be  considered  as  having  adopted  the  acts 
of  his  master  ?  It  is  against  common  sense  so  to  construe  his  involuntary 
acquiescence.  In  those  cases  where  the  pauper's  misapprehension  of  the 
contract  has  been  held  not  to  vary  the  legal  effect,  the  pauper  meant  to 
exercise  a  contracting  power. 

Y  2 


330 

First,  Parties 
to  the  contract. 

A  poor  boy  hired 
himself -,  the 
overseers  of  his 
parish  afterwards 
assist  him  with 
clothes  :  Held 
that  he  acted  mo 
jure,  and  gained 
a  settlement. 
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Rex  v.  Dunton,  15  East,  352 ;  1  Not.  P.  L.  351.    The  pauper,  previously 
to  Mich.  1809,  went  to  one  Eastwood,  in  East  Horndon,  and  worked  for  him 
for  some  time  for  6d.  a-day,  and  was  afterwards  taken  into  EastwooeTshousej 
where  he  lived  two  years  in  his  employment   On  leaving  Eastwood's  service, 
(by  which  no  settlement  was  gained,  as  the  pauper  was  sent  into  it  by  the 
overseer  of  Dunton  without  any  act  of  his  own),  and  in  his  way  to  Dunton, 
he  was  met  by  a  labourer,  who  said  to  him,  u  Do  you  want  a  service  ?  you 
would  suit  Smith ."  Smith  being  in  the  field  at  the  time,  the  pauper  applied 
to  him,  when  Smith  said  to  him,  "  Are  you  willing  to  go  with  me,  and 
bind  hay  or  thatch,  or  do  whatever  else  you  are  bidden?"    The  pauper 
said  he  was  willing,  and  Smith  took  him  home  to  his  house  in  Ingrave.  This 
happened  a  little  before  Mich.  1809,  and  the  pauperwasthen  about  16  yean 
of  age:  nothing  was  said  about  wages,  nor  was  any  other  agreement  made 
between  them.    A  day  or  two  afterwards  Smith  said,  "  I  see  you  are  in  a 
bad  state  about  clothes:  if  you  cannot  get  clothes  I  cannot  keep  you."    The 
pauper  replied,  "  Mr.  Maunder,  the  overseer  of  Dunton,  will  find  me  in 
clothes."    On  the  next  day  the  pauper  and  Smith  went  to  Maunder,  when 
Maunder  undertook  to  provide  clothes,  and  asked  Smithy  "  What  he  would 
give  him  a-week  ?"    Smith  engaged  to  pay  one  shilling  a-week  to  Maunder 
for  the  parish  on  account  of  clothes  found.   The  overseer  then  gave  an  order 
for  the  clothes  that  the  pauper  wanted ;  Maunder,  in  the  presence  of  Smith, 
asked  the  pauper  if  he  went  willingly  into  Smith's  service ;  the  pauper  re* 
plied  that  he  did.    Smith,  during  the  service,  occasionally  pave  the  pauper 
small  sums.    About  four  months  after  the  pauper  had  been  in  the  service  of 
Smith,  the  latter,  unaccompanied  by  the  pauper,  and  without  his  knowledge, 
went  to  the  overseer,  and  told  him  that  he  could  not  keep  the  pauper  any 
longer,  if  he  was  to  pay  the  one  shilling  a-week.    The  overseer  released 
Smith  from  the  payment,  and  the  pauper  staid  the  year  out  in  Smith9*  ser- 
vice.   At  Michaelmas,  1810,  Smith  said  to  Maunder  that  he  would  hare 
the  pauper  no  longer  without  fresh  clothes,  to  which  Maunder  said,  mat  be 
must  wait  till  the  town  meeting,  which  would  take  place  in  a  fortnight  The 
overseer  then  asked  the  pauper  if  he  was  willing  to  live  with  Smith  anotkr 
year :  he  said  that  he  was  willing,  as  he  used  him  very  well.    The  ovemer 
asked  Smith  to  make  him  some  allowance,  Smith  promised  to  gave  him  a 
pair  of  shoes,  and  do  the  best  he  could  for  him.    The  pauper  served  the 
second  year  with  Smith,  who  gave  him  a  pair  of  shoes,  and  laid  out  ll.8i.64. 
in  the  purchase  of  clothes  for  him.    In  the  support  of  the  orders  it  was  con- 
tended that  the  pauper  was  employed  out  of  charity,  and  that  the  contract, 
if  any,  was  between  Smith  and  Maunder,  (a)— Grose,  J.  The  question  is,  whe- 
ther the  contract  was  made  by  the  master  with  the  boy,  or  with  the  ovenecr? 
Now,  the  boy  offered  and  declared  himself  willing  to  serve  the  master,  sad 
the  master  agreed  to  take  the  boy  before  any  intervention  of  the  sama 
officer :  and  though  facts  are  afterwards  stated,  to  shew  that  reference  wat 
made  to  the  officer,  yet  that  was  only  to  enable  the  boy  to  make  the  contact, 
by  getting  clothes  from  the  overseer,  without  which  the  master  refused  w 
keep  him. — Le  Blanc,  J.  Here  there  was  an  original  agreement  for  hmaf 
ana  service  between  the  boy  and  his  master,  before  the  ovenecr  knew  aay 
thing  of  the  matter :  how,  then,  can  it  be  said  to  be  a  contract  made  betweea 
the  master  and  the  overseer  for  the  letting  out  of  the  boy,  without  the  isal 
assent  of  the  latter  ?  The  law,  indeed,  says,  that  an  overseer  cannot  eoatact 
with  another  for  the  services  of  a  pauper  without  his  consent :  but  mere  a) 
no  law  which  says,  that  an  overseer  may  not  furnish  a  pauper  with  clothe*, 
to  enable  him  to  make  a  contract  of  hiring  with  another.—-jBey&y,  J.   la* 
boy  acted  throughout  suojure :  he  chose  his  own  master,  and  find  his  ewi 
terms,  and  therefore  I  see  no  objection  to  his  saining  a  settlement  under  lbs 
contract  of  hiring  made  by  him.    Order  quashed. 

We  have  seen  that  a  hiring  and  service  under  a  toll  collector,  or  ranter  of 
tolls,  or  occupier  of  a  toll-house  or  weighing  machine,  win  sot  create  a  a* 
tlement,  ante,  318. 


(a)  What  will  amount  to  an  adoption  by  the  son,  of  a  contract  made  by  the  father. 

See  Rex  v.  Burbach,  post,  374. 
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Secondly,  What  amounts  to  a  Contract,  (a) 

"  Shall  be  lawfully  hired  into  any  parish  or  town  for  one  year.n  (See 
3  and  4  W.  &  M.  c.  1 1,  8.  7,  ante,  318.) 

Although  the  words  of  the  statute  are,  "  hired  into  any  parish  or  town," 
it  is  sufficient  if  the  contract  of  hiring  be  made  in  an  extra-parochial  place. 
Rex  v.  St.  Peter  in  Oxford,  Fol.  193 ;  1  Nol.  P.  L.  343. 

The  contract  must  be  lawful ;  and  obligatory  on  the  master  to  employ, 
and  on  the  servant  to  serve ;  if  either  is  not  bound,  the  contract  is  imperfect. 

Rex  v.  Whitnath,  7B.i-C.596;  \M.  $•  R.  Mag.  Ca.  177.  The  pauper 
was  offered,  by  his  father,  to  M.  C,  a  farmer,  on  a  Sunday  ,  as  waggoner's 
boy,  and  was  hired  by  him  on  that  day  for  a  year,  ana  served  him  for 
a  year. — After  argument,  Bayley,  J.,  having  observed  on  the  policy  of 
29  Car.  II.  c  7,  s.  1,  said,  I  am  of  opinion  that  the  act  of  hiring  a  servant 

Sf  a  master,  or  of  contracting  for  a  service  by  a  servant  labourer,  on  a 
unday,  is  not  an  offence  within  the  letter  or  spirit  of  this  act  of  parlia- 
ment, and  consequently  that  the  pauper,  having  served  his  due  time,  under 
a  legal  hiring,  nas  acquired  a  settlement.  Surely  it  would  be  absurd 
to  say  that  such  an  act,  which  can  be  performed  only  once  in  the  course  of 
a  year,  is  a  part  of  the  ordinary  calling  of  either  the  master  or  the  servant. 
— Hoiroyd,  J.,  said,  if  a  farmer  sowed  his  corn,  or  the  servant  ploughed  his 
land  on  the  Sunday,  these  would  be  parts  of  their  ordinary  calling.  But 
I  think  the  making  of  a  contract  with  a  person  who  is  to  assist  another  in 
his  ordinary  calling,  does  not  come  within  the  statute,  so  as  to  subject  the 
parties  to  a  penalty,  or  to  avoid  the  contract — Littledale,  J.,  gave  judgment 
to  the  same  effect. 

Gregory  Stoke  v.  Pitrmnster,  2  Bott,  183;  1  Nol.  P.  L.  343,  348.  The 
pauper,  who  was  a  young  girl,  was  sent  to  by  a  relation,  who  told  her  that 
if  she  would  live  with  her  she  should  have  her  meat,  drink,  washing,  and 
lodging.  The  pauper  accepted  the  terms,  and  went  and  lived  with  her  four 
yean  as  a  servant.  It  was  insisted  that  this  amounted  to  a  general  retainer 
lor  a  year,  and  that  the  actual  entry  into  the  service,  after  being  sent  to,  and 
terms  offered,  was  such  an  assent  as  amounted  to  a  contract.  But  the  Court 
held  that  there  mutt  be  an  actual  contract,  where  the  servant  is  under  no 
obligation  to  stay,  and  the  contract  must  be  mutual  to  bind  the  parties,  and 
that  this  was  no  agreement,  but  an  encouragement  to  the  pauper  that  if  she 
would  live  with  the  relation  she  would  maintain  her.  Sec,  in  Rex  v.  Lyth, 
Lord  Kenyan's  remarks  on  this  case. 

Rex  v.  St.  Mary  Guildford,  2  Bott,  187;  Cold.  521 ;  1  Nol.  P.  L.  349. 
T.  Full,  at  the  age  of  eleven  or  twelve,  went  to  live  with  his  uncle,  who 
was  a  tailor,  in  South  Mims,  and  worked  for  him,  and  learned  his  business. 
At  the  expiration  of  two  years,  his  uncle  proposed  that  he  should  become 
his  apprentice,  but  they  had  some  difference  about  it,  and  the  pauper  re- 
fused to  be  bound.  However,  he  continued  to  live  with  him,  working  in, 
and  learning  his  business,  till  about  the  age  of  seventeen,  and  was  provided 
with  board,  lodging,  and  necessaries.  This  case  came  on  immediately  after 
Rex  v.  ThametDitton,  2  Bott,  186 ;  and  the  counsel  said,  as  the  Court  had 
declared  in  that  case  that  a  hiring  was  necessary,  it  was  impossible  for  him 
to  support  this  settlement  The  Court  said  a  hiring  was  certainly  necessary, 
and  that  this  was  clearly  no  settlement. 

Rex  v.  WeyhiU,  Burr.  S.  C.  491 ;  2  Bott,  185 ;  1  Nol.  P.  L.  345,  346. 
It  appeared,  on  the  evidence  of  the  pauper,  that  R.  Pyke,  Esq.,  took  the 
pauper  (being  then  about  eight  years  of  age)  into  his  family,  from  charity, 
and  gave  him  meat,  drink,  lodging,  and  clothes,  while  he  continued  with 
him,  which  was  about  six  years,  of  which  the  last  four  years  were  in 
Weyhill.  That  neither  at  nor  before  the  time  of  Pyke^s  taking  the  pauper 
into  his  family,  nor  at  any  time  after,  was  there  any  contract  between  the 
parties,  in  relation  to  the  pauper's  service  of  Pyke,  or  his  continuance  with 
nim,  or  to  any  wages  or  other  gratuity  to  be  paid  to  him ;  that,  during  his 
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A  contract  of 
hiring,  made  on 
a  Sunday  by  a 
farmer,  la  lawful. 
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A  boy  living 
several  years 
with  his  uncle, 
and  working  at 
his  trade  for  his 
board,  clothes, 
&c,  but  without 
any  contract,  does 
not  thereby  gain 
a  settlement. 


If  it  appear  that 
there  was  no 
contract,  no 
hiring  can  be 
presumed ;  but 
where  a  contract 
appears,  it  will 
be  presumed  to 
have  been  regu- 
lar, till  the  con- 
trary is  proved. 


(a)  See  division  of  the  subject,  ante,  319. 


332 

Secondly,  What 

amounts  to  a 

contract* 


An  assistant  to  a 
waiter  at  an  inn, 
without  agree* 
ment  with  the 
innkeeper,  does 
not  gain  a  settle- 
ment by  inch 
service. 
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continuance  with  P.,  he  was  employed  in  running  of  errands,  and  doing 
whatsoever  P.  or  his  servants  thought  fit  to  bid  him:  no  wages  were  ever 
paid  or  given  to  him :  in  the  pauper's  apprehension,  he  was,  during  all  the 
time,  at  liberty  to  quit  P.,  or  P.  to  turn  mm  off,  as  either  party  should  think 
fit.  The  sessions  were  of  opinion  that,  at  such  a  distance  of  time,  a  hiring 
for  a  year  ought  to  be  presumed.  The  Court,  however,  said,  it  is  clear  here 
was  no  hiring  at  all ;  no  contract;  but  he  was  taken,  out  of  charity  *  a  child 
eightyears  of  age,  to  run  on  errands  and  do  whatever  he  was  bid,  and  left 
Mr.  Pyke  when  ne  came  of  fourteen  years  of  age,  and  was  capable  of  doing 
more  service.  And  it  is  expressly  stated  that  there  was  no  contract.  Indeed 
where  there  is  a  hiring  stated,  the  Court  will  presume  it  to  have  been  a  regular 
one,  unlets  the  contrary  appears;  and  that  was  the  case  of  Rex  v.  Wincaun- 
ton,  (post  338) ;  a  general  hiring  was  there  stated ;  but  here  was  no  hiring 
at  all. 

Rex  v.  RichinghaU  Inferior,  7  East,  373;  1  Nol.  P.  L.  350.  See  this 
case,  ante,  329,  on  another  point  The  facts  as  to  the  contract  appeared  to 
be  that  the  pauper,  after  the  parish  officers  of  Redgrave  had  refused  to  con- 
tinue the  allowance,  promised  by  them  to  the  person  with  whom  he  was 
placed,  was  by  that  person  sent  home  to  Redgrave.  He  then  returned,  and 
lived  with  the  same  person  without  any  new  agreement;  he  frequently  ab- 
sented himself,  sometimes  with,  sometimes  without  leave;  he  sometimes 
received  6d.  for  jobs  done  on  Sundays,  but  on  applying  for  relief,  to  Red- 
grave, they  gave  it  to  him.  And  the  Court  said  here  was  no  settlement 
gained,  for  after  the  parish  withdrew  their  allowance,  the  pauper  was  per- 
mitted to  live  at  Rickinghall  out  of  charity,  without  any  contract  as  between 
master  and  servant 

Rex  v.  St.  Matthew's,  Ipswich,  3  T.  R.  449 ;  I  Nol  P.  L.  347.   E.  Stollery 
and  wife  were  removed  from  St.  Nicholas  to  St.  Matthew.    Order  confirmed^ 
Case :  About  five  years  ago,  the  waiter  belonging  to  S.  Ribbands,  who  kept 
an  inn  in  St.  Matthew\h&ng  ill,  sent  for  the  pauper  to  assist  him  at  the 
inn,  where  he  staid  as  helper  to  the  waiter  about  six  months,  and  then  went 
away.    The  waiter  being  again  taken  ill,  sent  to  the  pauper  to  help  him, 
which  he  did ;  and  he  continued  in  the  inn  as  boot-catcher  for  nineteen 
months,  during  which  time  he  lodged  and  boarded  there,  and  was  to  be 
satisfied  by  the  gentlemen  who  came  to  the  house.    Ribbands  knew  of  his 
being  there  the  night  after  he  came,  but  nothing  passed  between  him  sod 
the  pauper  at  the  time.    The  waiter  who  sent  for  the  pauper  continued  in 
the  service  of  Ribbands  till  about  July  in  the  next  year,  when  he  west 
away,  and  the  pauper  continued  there  till  Christmas  following,  when  Iti*- 
bands  and  the  pauper  having  some  dispute,  Ribbands  told  him  to  go  away, 
upon  which  he  asked  for  something  for  the  time  he  had  been  there: 
Ribbands  replied,  he  should  not  give  him  any  thing,  as  he  had  made  do 
agreement  with  him ;  but  on  being  pressed  again,  Ribbands  gave  him  two 
guineas,  and  the  pauper  left  the  house.    The  pauper  considered  himself  sot 
as  a  servant  to  Ribbands,  but  as  assistant  to  the  waiter,  and  thought  himself 
at  liberty  to  go  away  when  he  pleased ;  he  saw  Ribbands  sometimes,  who, 
if  a  guest  wanted  his  boots,  told  the  pauper  to  get  them,  and  at  other  una 
sent  him  on  errands. — Lord  Kenyon,  C.  J.  There  never  was  a  case  like  the 
present,  in  which  a  hiring  was  presumed  by  retrospect    To  some  of  the 
positions  which  have  been  laid  down  at  the  bar  I  perfectly  accede ;  as  that 
there  is  no  necessity  for  an  hiring  by  the  master  himself:  that  if  there  be  sa 
hiring,  it  shall  be  presumed  an  hiring  for  a  year,  unless  something  appear 
to  shew  that  the  contrary  was  intended ;  ana  that  wages  are  not  neeesnay 
to  confer  a  settlement  on  the  servant.    But  the  foundation  of  the  arganeat 
here  is,  that  the  pauper  was  the  servant  of  Ribbands:  now  that  is  tiptsij 
negatived  by  the  facts  of  the  case.    And  here  the  Question  arises,  upon  the 
determination  of  which  this  case  must  turn — in  what  situation  die  panper 
was  at  that  time  ?    The  case  states,  that  he  came  there  as  helper  ts  At 
waiter;  and  there  is  nothing  in  the  case  from  whence  we  can  infer  that 
he  was  the  servant  of  Ribbands.    Therefore,  down  to  the  time  when  the 
waiter  went  away,  it  is  impossible  to  say  that  there  was  any  agieesxat 
between  Ribbands  and  the  pauper.    It  is  true  that  we  cannot  refer  the  last 
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six  months  of  the  pauper's  service  to  any  thing  but  a  contract  with  Rib-  Secondly,  What 
bands;  but  that  is  not  sufficient  to  give  a  settlement.     If,  indeed,  the     amounts  to  a 
pauper  had  been  before  in  Ribbands'  service,  and  had  then  lived  under  a        contract. 

Yearly  hiring,  making  in  the  whole  a  year's  service,  that  would  have  gained 

him  a  settlement.  But  here  was  no  contract  with  Ribbands,  either  express 
or  implied,  until  the  last  six  months.  Rex  v.  Weyhill,  ante,  p.  331,  is  not 
unlike  this :  there,  indeed,  the  pauper  was  taken  out  of  charity;  but  in  that, 
as  in  the  present  case,  the  pauper  was  taken  in  such  a  situation  as  excludes 
an  hiring  by  the  master.  In  cases  where  the  nature  of  the  service  implies 
an  hiring,  the  Court  will  raise  such  implication;  but  the  nature  of  the 
service  here  implies  the  reverse.    Orders  quashed. 

Rex  v.  Stokesley,   6  T.  R.  757 ;    1  Nol.  P.  L,  347.     An   order  re-   if  •  person  go  to 
moving  John  Pickering  and  family  from   Omngham  to  Stokesley,  was  {SoL^assiSr" 
confirmed  by  the  sessions,  subject   to  a    case,   which    stated   that  the  and  not  under' 
pauper  was  born  in  Corbridge,  a  bastard,  and  was  taken  by  his  mother  •"?  hfrjy/'  *nd 
to  Stamfordham,  and  was  kept  by  her  there  till  she  died,  at  which  time  uiewnhhS « 
he  was  about  six  years  old;  he  then  went  to  live  with  her  brother,  a  *ef©r*,-ttaisi»ao 
small  farmer,  at  Sedgefield,  as  a  relation,  and  not  under  any  hiring,  being  «"■*• 
then  about  seven  years  of  ace,  who  set  him  to  driving  his  plough  soon  after 
he  went,  and  he  continued  working  at  the  farm  about  eight  years,  but 
received  no  wages  or  other  reward  except  meat  and  clothes,  and  he  and 
his  said  uncle  wrought  all  the  work  of  the  farm  during  the  last  three  or  four 

Sears  of  that  period ;  the  pauper  having  some  difference  with  his  uncle  a 
ttle  before  May-day,  went  to  Darlington  hiring,  and  there  hired  himself  to 
Mr.  Lax9  to  be  a  servant  in  husbandry  for  one  year,  and  served  the  same ; 
shortly  before  the  end  of  this  service,  he  received  a  letter  from  his  uncle, 
requesting  his  return  to  him,  and  saying  that  if  he  would  come  and  live  with 
him,  at  before,  he  could  surely  make  it  as  good  or  better  for  him  than 
a  common  service.  During  the  year  he  was  with  Mr.  Lax,  his  uncle  had 
no  regular  hired  servant,  but  employed  a  day-labourer  to  do  such  work  for 
him  as  he  did  not  like  to  do  himself,  and  which  the  pauper  used  regularly, 
year  after  year,  as  he  grew  in  strength,  to  do  for  him.  Agreeable  to  hia 
uncle's  request,  he  returned,  and  lived  with  him  about  three  years,  and  then 
went  with  his  uncle  to  Stokesley,  and  lived  with  him  there  about  four  yean 
and  a  half,  during  all  which  time  he  performed  the  greatest  part  of  the  work 
of  the  farm,  as  his  uncle  at  that  time  kept  no  other  servant,  and  was  an 
elderly  infirm  man.  When  the  pauper  returned  to  his  uncle  he  made  no 
agreement  with  him,  either  for  what  time  or  for  what  consideration  he 
should  serve  him,  but  his  uncle  often  promised  him,  if  he  would  stay  with 
him  for  his  life,  he  would  leave  him  his  stock,  crop,  and  farm,  as  his  own  ; 
his  uncle's  son  having  got  a  good  place,  and  being  well  provided  for ;  his 
uncle  of  course  found  him  meat  and  clothes,  and  used  to  give  him  a  few 
shillings  when  he  went  from  home,  but  nothing  more.  He  left  his  uncle 
about  Martinmas,  and  believed  himself  at  liberty  to  leave  him  at  any 
time :  when  they  parted  they  had  no  reckoning,  and  did  not  part  friends. — 
Lord  Kenyan,  C.  J.  The  argument  addressed  to  us,  viz,  that,  as  in  Rex  v. 
Lyth,  (post,  334,)  if  there  be  a  service  in  fact,  of  such  a  nature  as  that 
usually  performed  by  hired  servants,  it  is  presumptive  evidence  whereon  to 
found  a  constructive  hiring ;  that  this  was  such  a  service ;  that  the  pauper 
was  solicited  to  go;  that  he  was  independent  when  he  went  the  second 
time)  might  have  had  a  good  effect  if  addressed  to  the  quarter  sessions, 
but  it  cannot  have  any  weight  here,  because  the  facts  stated  in  the  special 
case  negative  any  hiring :  indeed  that  argument  applies  as  well  to  the  first 
as  to  the  second  service,  and  the  justices  have  expressly  said  that  there  was 
no  hiring  during  the  first  service:  they  also  state  that  before  the  pauper 
returned  to  his  uncle,  the  latter  proposed  to  him,  to  come  and  live  with  him 
as  before,  that  is,  in  the  same  relation.  This  excludes  the  idea  of  any  hiring 
fur  a  year.  I  do  not  wish  to  break  in  upon  those  cases  where  it  has  been 
determined  that  a  general  hiring  is  a  hiring  for  a  year,  or  that  a  hiring 
under  certain  circumstances  may  be  presumed ;  and  if  the  justices  in  this 
case  had  found  that  there  was  a  yearly  hiring,  it  would  have  concluded  the 
rase;  but  here  they  have  expressly  found  that  the  first  service  was  not 
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Secondly,  What  under  any  hiring,  and  that  the  second  was  as  before,  and  we  cannot  contra- 
amounts  to  a     diet  these  facts,  and  introduce  our  own  conjectures  on  the  subject,  in 
contract.        opposition  to  this  finding.    Order  of  sessions  quashed. 


Thirdly,  Where 

a  contract  may 

be  implied. 


The  ostler's  case. 

Where  a  person 
had  lived  with 
another  as  ostler 
for  two  yean, 
and  had  been 
teen  in  menial 
service  there,  a 
yearly  hiring  was 
presumed. 


Husbandman** 


If  it  be  proved 
that  a  person  was 
seen  and  known 
to  be  in  the  ser- 
vice of  another, 
as  servant  in  hus- 
bandry for  a  year, 
ayearly  hiring 
will  be  presumed. 


Thirdly,  Where  a  Contract  may  be  implied,  (a) 

It  is  not  necessary  that  it  should  appear  affirmatively  that  a  contract  was 
entered  into.  There  are  cases  in  which,  although  it  cannot  be  proved  that  a 
contract  was  made  between  the  parties,  the  Court  will  infer  there  was  such  a 
contract,  if  its  existence  is  not  negatived  by  the  evidence. 

Rex  v.  Holy  Trinity,  in  Wareham,  Cold.  141 ;  2  BoU,  481 ;  1  Not.  P.  L. 
345.  Order  of  removal  from  Poole  to  Wareham,  confirmed.  Case :  The 
pauper's  husband  was  abroad,  and  had  been  beyond  sea  for  two  years  past, 
if  alive.  The  case  stated,  that  to  her  knowledge  he  lived  in  the  capacity  of 
an  ostler  with  Mrs.  Lee,  in  W.,  some  years  since  deceased,  for  about  two 
years,  where  she  had  seen  him  brew:  but  whether  there  was  any  thing 
relating  to  such  service  was  not  proved,  but  that  she  had  heard  her  husband 
say  he  was  settled  at  Wareham. — By  Lord  Mansfield,  C.  J.  The  sessions 
have  drawn  their  conclusion,  that  he  was  hired ;  and  I  think  they  have  done 
right — Bullet,  J.  Though  die  evidence  is  slight,  there  is  nothing  to  contra* 
diet  it. — Willis  and  Ashhurst,  Js.,  concurred. 

Rex  v.  Lyth,  5  T.  R.  327;  2  BoU,  355 ;  1  Not.  P. L.  345,  348,362.  T. 
Carting  was  removed  from  Whitby  to  Lyth,  and  the  order  was  confirmed 
by  die  sessions.    Case:  The  case  stated  that  the  respondents  proved  that 
the  pauper  was  the  illegitimate  son  of  W.  and  M.  Carting,  and  bin  in 
Lyth.   The  appellants,  in  order  to  shew  a  derivative  settlement  in  the  pauper 
from  his  father  in  a  third  parish,  proved  that  W.  Carting,  before  his  mar- 
riage, was,  a  few  days  after  Martinmas,  1731,  seen  and  known  to  be  in  the 
service  of  one  Campion,  in  Barnby,  as  a  servant  in  husbandry  >  and  wis, 
from  time  to  time,  seen  and  known  to  act  in  that  capacity,  with  Campion, 
for  some  time,  upwards  of  a  year.    The  appellants  offered  to  prove  tint 
Campion,  who  was  then  long  since  dead,  haa  declared  in  his  lifetime,  that 
W.  Carting  h&d  been  hired  with  him  for  a  year:  but  the  sessions  were  of 
opinion  that  such  evidence  was  not  admissible.    Evidence  of  declarations  to 
the  same  effect  by  W.  Carting,  who  is  also  dead,  touching  such  hiring,  was 
also  refused.    Whereupon  the  sessions,  being  of  opinion  that  there  was  no 
evidence  of  a  hiring,  confirmed  the  order,  subject  to  the  opinion  of  the  Court, 
upon  the  propriety  of  rejecting  the  evidence  offered,  of  the  declarations  of 
Campion  ana  W.  Carting ;  and  also  whether,  after  rejecting  such  declara- 
tions, they  had  done  right  in  refusing  to  infer  the  hiring  from  the  fact  of 
service  proved.    The  case  being  called  on,  Lord  Kenyan,  C.  J.,  said,  the 
case  was  drawn  up  in  too  loose  a  manner  for  the  Court  to  give  any  solemn 
judgment  upon  it :  for,  in  some  parts  of  it,  evidence  was  stated  instead  of 
facts ;  and  the  Court  were  left  to  draw  inferences  which  the  niagistntei 
below  ought  to  have  done.    But  that  if  the  sessions  wished  to  know  whether, 
from  the  evidence  stated  relative  to  the  hiring  of  W.  Carting,  they  woe 
at  liberty  to  draw  the  conclusion  of  his  having  been  hired  for  a  year; 
in  fact,  the  Court  had  no  hesitation  in  thinking  that  they  might  legally 
draw  such  an  inference.    He,  therefore,  thought  this  advice  of  the  Court 
might  be  given  to  the  magistrates  without  the  necessity  of  entering  any 
regular  judgment  upon  this  case  as  it  now  stood,  or  putting  the  parties  to 
the  expence  of  stating  the  case  again.    The  case  of  Rex  v.  Pitmhufer,  was 
cited :  but  Lord  Kenyan,  C.  J.,  said,  in  Rex  v.  Pitminster,  it  appeared  that 
the  pauper  was  taken  out  of  charity;  and,  therefore,  the  presumption  of  aa 
hiring  was  taken  away.  But  this  is  the  case  of  a  servant  in  husbandry  whose 
service  for  a  year  affords  very  strong  presumptive  evidence  of  an  hiring  ibr 
a  year.    But,  however  strong  that  presumption  be,  as  only  the  evidence  of 
the  hiring  is  stated,  and  not  the  fact  itself,  we  cannot  decide  upon  the  esse: 
though  the  sessions  must  be  directed  to  draw  from  this  evidence  the  conclu- 
sion, that  W.  Carting  was  hired  for  a  year.    Case  sent  back. 


(a)  See  division  of  the  subject,  ante,  319. 
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Rex  v.  Hales,  5  T.  R.  168 ;  2Bott,  357;  1  Not.  P.  L.  345,  364.  Martha  Thirdly,  When 
Mitchell  was  removed  from  Hales  to  Wrentham.  Order  quashed.  Case :  a  contract  may 
The  pauper,  a  fortnight  after  old  Michaelmas,  1792,  heard  from  Miss  L.       be  implied. 

Garnkam  that  her  lather  wanted  a  servant;  and  the  pauper  agreed  with  her   ~ 

to  go  to  him  a  month  on  liking;  she  went  accordingly;  and  in  the  spring  into^fJSric? 
following  Miss  Garnham  told  the  pauper,  that  if  she  behaved  well,  and  did  uP°n  Ukinr  and 
her  work  properly,  she  should  have  4/.  for  a  year.    The  pauper  continued  Iti^Said  by16 
in  his  service  without  any  other  agreement  until  the  Christmas  following,  the  year,  and 
when  she  went  away ;  but  a  fortnight  after  Michaelmas,  1793,  she  received  2S2nu3£tho 
4/.  for  a  year's  wages  then  due ;  and  for  the  remainder  of  the  service  from  wartaTayeariy 
that  tune  she  received  \8d.  a-week,  being  the  proportion  of  wages  then  due  hiring  may  be 
at  the  rate  of  4/.  per  ann. — Lord  Kenyan,  C.  J.  At  present  the  case  is  so  P1**™*1- 
imperfectly  stated,  that  we  cannot  give  any  judgment  upon  it   A  retrospec- 
tive hiring  certainly  is  not  sufficient  to  confer  a  settlement ;  but  as  the  pau- 
per continued  in  the  same  service  after  the  expiration  of  the  first  year,  there 
was  abundant  ground  for  the  justices  to  have  presumed  a  hiring  for  a  year 
from  that  time.    However,  as  die  fact  is  not  stated  one  way  or  the  other,  the 
case  must  be  sent  back,  when  most  probably  the  justices,  after  hearing  the 
intimation  of  this  Court,  will  find  the  fact  of  a  hiring  for  a  year,  which  will 
put  an  end  to  the  case.    Case  sent  back. 

Rex  v.  Houghton-le- Spring,  2  B.  $•  A.  375.     William  Co/well  being  a  If  tbe  contract  be 
single  man  at  the  time,  duly  executed,  together  with  sixty-one  other  per-  S-Jetiiti8not 
sons,  a  deed,  which  purported  to  be  an  indenture,  whereby  it  was  witnessed,  garythaUt11****" 
that  they,  whose  names  or  marks  were  thereunder  written  and  seals  affixed,  •bonid  beexecut- 
in  consideration  of  a  shilling  a  piece  then  received,  and  of  certain  wages  to  Jj  weiS^Se*** 
be  paid  to  them,  had  hired  and  bound  themselves  to  T.  Croudace  and  S.  servant 
Watkin,  and  their  heirs,  to  be  their  servants,  &c,  from  18th  October,  1805, 
to  18th  October,  1806.    This  deed  was  executed  by  W.  Cowell,  but  was  not 
signed  by  either  of  the  masters,  or  any  one  on  their  behalf.     Cowell  duly 
served  under  the  deed.    The  sessions  thought,  as  this  instrument  was  not 
signed  by,  or  on  behalf  of  Craudace  and  Watkin,  or  either  of  them,  no 
settlement  was  gained.    The  case  having  been  argued,  Bayley,  J.,  said,  the 
only  question  is,  whether  the  execution  of  the  indenture  by  the  servant  only, 
is  sufficient  to  constitute  a  valid  contract  of  hiring.    Now  in  order  to  do  that, 
there  must  be  an  obligation  both  on  the  part  of  the  servant  and  of  the 
master :  here  it  is  admitted,  that  the  execution  by  the  servant  bound  him  to 
serve  for  a  year;  and  the  objection  is,  that  the  master  was  not  equally 
bound  to  keep  him.    But  if  the  master,  knowing  the  terms  by  which  the 
sen-ant  is  bound,  accept  the  service,  then  I  apprehend  that  the  agreement 
must  be  considered  binding  on  him,  although  he  has  not  executed  the  deed. 
For  it  is  laid  down  in  Co,  Litt.  (230  b.  note  (1)),  tliat  a  party  who  takes  the 
benefit  of  a  deed,  is  bound  by  it,  although  he  has  not  executed  it.     But 
the  sessions  have  not  found  the  fact  that  the  master  had  this  knowledge ; 
and  although  it  is  probable  that  they  would  have  found  it,  still,  having 
stopped  the  case  in  limine,  it  must  now  go  back  to  have  the  case  determined. 
Their  proper  course  would  have  been  to  have  received  the  deed  in  evidence, 
and  then  to  have  permitted  the  party  to  have  proved  such  facts,  from  which 
the  knowledge  of  its  contents  by  the  master,  and  his  acceptance  of  the  service 
on  those  terms,  might  be  inferred. — Holroyd,  J.,  concurred. — (Abbott,  C.J., 
was  sitting  at  Nisi  Prius). 

Rex  v.  Pendleton,  15  East,  449 ;  1  Nol.  P.  L.  346.     In  this  case  the   A  hiring  for  a 
pauper  was,  in  1782,  enraged  as  a  servant  to  Messrs.  Douglas  jr  Co.,  of  l^^bm*™' 
Pendleton,  by  "  Articles  of  agreement  made  this  24th  oiJune,  1782,  between   service  for  four 
T.  and  W.  Douglas,  of  Pendleton,  on  the  one  part,  and  J.  Jebson,  cotton-   years, 
worker,  on  the  other  part,  and  J.  Longden  (the  pauper),  of  the  other  part, 
witnesseth  that  J.  Jebson  hereby  covenants  and  agrees  duly  and  faithfully, 
and  J.  Longden  hereby  agrees  duly  and  faithfully,  to  serve   T.  and  Jr. 
Douglas  in  the  capacity  of  cotton-workers,  during  the  term  of  three  years, 
night  or  day;  ana  T.  and  W.  Douglas  agree  to  pay  unto  J.  Jebson  5*.  6d. 
per  week  for  the  first  year,  and  to  J.  Longden  6s.  per  week  for  the  first  year, 
Is.  per  week  for  the  second  year,  9*.  per  week  for  the  third  year,  in  consi- 
deration of  his  faithful  services ;  and  whatever  time  J.  Longden  or  J.  Jebson 


336 

Thirdly,  Where 

a  contract  may 

be  implied. 


If  a  person,  hired 
for  less  than  a 
year,  serve  for 
three  years,  a 
contract  for  a 
year  may  be 
inferred. 
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shall  be  absent  from  their  work,  it  shall  be  proportionably  deducted  from  their 
wages.    The  present  agreement  to  remain  in  full  force  for  three  years.    And 
for  the  performance  of  this  agreement,  /.  /.  and  /.  L.  bind  themselves  and 
their  executors  in  the  penalty  of  100/."    (The  instrument  was  signed  and 
sealed  by  the  respective  parties,  but  was  not  stamped.)    The  pauper  served 
Messrs.  D.  fy  Co.  during  the  time  stated,  and  continued  on  in  their  service 
for  four  years  more  without  any  thing  further  being  said  as  to  wages,  and 
without  any  express  engagement  as  to  the  time  or  conditions  of  such  ser- 
vice.   The  sessions  being  of  opinion  that  a  hiring  might  be  presumed,  con- 
firmed the  order.    Lord  EUenborough,  C.  J.     The  fact  of  the  service  is 
always  capable  of  distinct  proof,  for  it  is  collateral,  and  subsequent  to  the 
contract  itself.    The  pauper  served,  that  is  a  fact  to  be  proved  by  parol  evi- 
dence ;  he  served  7*.  and  W.  Douglas  at  Pendleton,  that  also  is  proved  by 
the  fact ;  he  served  them  there  during  three  years,  which  is  a  shorter  way  of 
expressing  that  which  the  sessions  meant  to  find  as  to  the  time  of  the  ser- 
vice, by  referring  to  the  time  mentioned  in  the  instrument;  and  he  after- 
wards continued  to  serve  them  for  four  years  longer ;  he  served  without  any 
thing  being  said  as  to  wages.    The  stress  of  the  argument  seems  rather  to 
shew,  that  there  were  no  certain  wages  reserved,  and  that  there  was  no 
hiring  for  a  year,  for  if  there  were  only  a  general  hiring,  the  law  presumes 
that  it  is  for  a  year,  and  if  the  rate  of  wages  were  not  specified,  he  would 
be  entitled  to  reasonable  wages.    Then  were  not  the  sessions  warranted  from 
the  fact  of  a  service  of  four  years  at  wages,  though  not  specified,  to  presume 
that  it  was  under  a  hiring  for  a  year  r  the  law  says,  that  they  may  make 
such  a  presumption  when  there  is  nothing  to  repel  it,  and  that  makes  an 
end  of  the  case. — Le  Blanc,  J.    For  any  thing  which  appears  to  us,  the 
sessions  received  the  evidence  of  the  written  instrument  without  objectioi 
made  to  it  at  the  time;  for  if  they  meant  to  state  the  question  reserved  by 
them,  to  be  whether  that  evidence  was  properly  received,  they  would  have 
stated  that  that  objection  was  taken  to  it,  and  asked  the  advice  of  the  Court 
on  its  admissibility.    But  as  far  as  we  can  see,  the  evidence  was  received 
without  objection,  and  the  facts  stated  in  the  instrument  are  joined  on  with 
the  other  evidence,  which,  without  reference  to  the  instrument,  would  pro- 
bably have  been  stated  more  fully,  and  the  pauper  would  then  probably  have 
proved  that  he  had  served,  in  fact,  for  four  years  after  the  expiration  of  the 
articles,  having  before  served  for  three  years  under  them,  and  received  wages 
at  the  rate  of  so  much  a  week  during  that  time ;  and  then  the  sessions  would 
have  sent  to  us  to  know  whether  they  could,  from  that  evidence,  putting  the 
written  instrument  quite  out  of  the  question,  have  presumed  a  hiring  for  a 
year.    And  how  can  we  say  that  they  could  not  so  presume  ?    Barley,  J.— 
It  has  been  argued  here,  that  inasmuch  as  the  pauper  served  for  some  part 
of  the  time,  at  least,  under  a  written  instrument  unstamped,  we  cannot  look 
at  the  instrument  even  to  see  for  what  time  it  enured,  and  that  no  parol  evi- 
dence could  be  given  of  any  contract  with  reference  to  the  subject  matter  of 
it    But  though  we  cannot  look  at  the  unstamped  instrument  for  the  purpose 
of  proving  by  it  any  agreement  between  the  parties,  for  such  is  the  genenl 
import  of  the  stamp  acts,  yet  the  Court  may  look  at  it  to  see  whether  it 
applies  to  other  evidence  of  a  contract  between  them ;  as  if  a  contract  is 
writing  be  made,  not  stamped,  for  the  sale  and  delivery  of  certain  goods,  oa 
certain  terms,  the  Court,  in  an  action  for  the  non-delivery  of  goods  upon  * 
contract  proved  by  parol  evidence  only,  may  look  at  the  instrument  to  fee 
whether  it  applies  to  the  goods  then  sought  to  be  recovered  for;  and  if  the* 
goods  were  not  included  in  the  contract,  parol  evidence  may  be  received  of 
the  contract  sought  to  be  recovered  upon.    So  here,  the  Court  might  look  at 
the  instrument  to  see  the  duration  of  the  first  contract  under  it,  in  order  to 
guide  them  in  receiving  parol  evidence  of  the  subsequent  service  to  whick 
it  did  not  apply. — Orders  confirmed. 

Rex  v.  Long  Whatton,5  T.  R.  447;  1  Not.  P.  L.  345,  364.    The  panjer 

&  lunatic  at  the  time  of  removal)  went  in  March  to  live  at  Disewortk  with 
rs.  LowdJiam,  to  wait  upon  Mr.  /,.,  who  was  poorly.  She  continued  theft 
till  the  death  of  Mrs.  £.,  which  happened  two  or  three  years  after.  She  vat 
seen  during  that  time  constantly  acting  as  the  servant  of  Mrs.  L.    On  b* 


at  that  the  pauper  might  stay  f 


Lired,  and  the  pauper  continued  in  the  service  (without  any  thing 
J  between  him  and  A*.)  for  three  years  and  a  quarter,  when  he  went 
aged  with  another  master  without  consulting  A'.,  and  removed  the 
g  day ;  A',  telling  him  "  that  if  it  was  his  mind  to  go  he  believed  he 

The  sessions  found  this  to  be  an  implied  hiring. — Bauley,  J.,  amid, 
;ht  that  the  justices  were  warranted  in  coming  to  this  conclusion. 
d  said  no  more  than  that  the  boy  should  have  board,  lodging,  and 
'.  law  would  have  implied  a  general  hiring;  but  he  assigns  a  reason 
muld  not  engage  him  for  more  than  a  fortnight.     At  the  end  of  that 

pauper  continued  in  A'.'s  service.  The  question  then  for  the  jus 
i,  whether  the  relation  of  master  and  servant  was  created  between 

d  for  what  time  ;  that  depended  on  the  understanding  existing  in 
I  of  the  parties  at  the  lime.  Both  parties  understood  that  the  rela* 
laster  and  servant  was  created  for  a  fortnight  in  the  first  instance. 
slices  thought  that  the  master  refused  to  take  the  pauper  for  a  year, 
e  he  expected  another  boy,  and  they  might,  as  that  boy  w 


bred,  taxing  into  consideration  the  conversation  between  the  pauper 
ter  and  toe  subsequent  service,  presume  a  contract  for  a  year;  they 
ooat  properly,  have  so  presumed,  if  nothing  had  been  said  in  the 
ance  of  another  boy  coming  in  a  fortnight.  If  the  conversation, 
all  mention  of  another  person  being  expected,  coupled  with  the  sub- 
service,  would  have  been  sufficient  to  raise  a  presumption  of  yearly 
he  justices  might  think,  that  as  the  expected  person  was  not  hired, 
rties  intended  the  relation  of  master  and  servant  to  continue  for 
iod.  Rex  v.  Pendleton  (IS  East,  449)  is  in  point.— Littledate,  J., 
should  have  drawn  a  different  conclusion  from  the  facts ;  but  he 
the  decision  of  the  justices  ought  not  to  be  disturbed. — Parke,  J., 
•A.     Order  of  sessions  confirmed. 

;  Sate,  1  li.  #■  A.  178.     Order  of  removal  from  Covndtm  to  Sutr,   Female ut 
d.  Arc.     Case :  The  pauper  was  hired  in  November,  1813,  by  the   Sj8!£W ! 
Ifr.  Deeming,  of  Sow,  for  a  year,  at  60i.  wages,  and  what  clothes   ta  ftttu. 
pleased.    Previously  to  thin  hiring,  the  pauper,  who  is  a  natural 
r  of  Hr.  D.,  lived  with  her  mother  at  Ktmleg,  and  the  luring  was 
arpose  of  gaining  a  settlement  in  Sine.     As  soon  aa  die  was  hired, 
:  into  the  service  of  Hr.  D.,  served  him  for  a  year,  and  continued  to 
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Thirdly,  Where  and  say  nothing  about  it  The  pauper  never  afterwards  received  any  stun 
a  contract  may  on  account  of  wages,  but  received  at  different  times  clothes  and  pocket- 
to  implied.  money.  Mr.  D.,  at  Lady-day,  1816,  removed  with  his  family  to  Coundon : 
the  pauper  removed  with  them,  and  continued  to  live  with  them  there  till 
the  month  of  July.  There  was  no  fraud  in  this  case.— Lord  EUenborougk. 
I  cannot  set  the  sessions  more  ririit  than  they  have  set  themselves.  The 
pauper  was  hired  for  a  year,  and  50*.  were  paid  her ;  that  was  paid  with 
another  sum,  and  there  is  no  question  that  the  one  sum  was  paid  as  wages 
and  the  other  as  bounty ;  it  is  true  the  service  continued  the  same,  but  there 
was  not  any  hiring  for  the  second  or  any  subsequent  year. — Bay  ley,  J.,  said, 
I  think  the  sessions  have  done  perfectly  right ;  where  the  parties  are  not 
related,  it  may  fairly  be  presumed  from  a  continuance  in  the  service,  that 
the  terms  in  which  they  continue  are  the  same  as  during  the  preceding  year. 
But  where  the  relations  of  father  and  child  subsists,  the  ground  for  that  pre- 
sumption fails,  and  here  there  are  a  variety  of  circumstances  to  shew  that 
there  was  not  any  new  hiring.  The  parties  lived  during  the  second  year 
upon  different  terms  from  what  they  lived  during  the  first — Abbott,  J., 
thought  the  sessions  right,  inasmuch  as  after  the  first  year  the  pauper  was 
living  as  a  child  with  her  parent,  and  not  as  a  servant  with  ner  master. 
Order  confirmed. 

A  child  may,  however,  be  hired  as  a  servant  by  a  parent.  In  Rex  v. 
Chitlesford,  (ante,  p.  327),  there  was  an  express  contract,  and  Lord  Tmttrim 
observed,  That  one  mode  of  ascertaining  whether  it  was  a  contract  for  ser- 
vice was  to  consider  if  the  father  had  any  occupation  for  a  hired  servant,  and 
if  he  had  no  employment  for  his  son  as  a  servant,  the  sessions  may  feirfj 
conclude  that  there  was  no  contract  of  hiring.  See  Rex  v.  Cherttey,  where 
the  contract  was  express. 

Fourthly,  Where  the  Contract  it  indefinite*  (a) 

Fourthly,  Where  the  relation  of  master  and  servant  has  existed  in  such  a  manna, 

Where  the  con-    (hat  a  hiring  for  a  year  may  have  been  entered  into  between  them,  the 

tract  U  inde-     iaw  w|]]  adopt  such  an  inference  unless  it  can  be  rebutted  by  opposing 

fimU'  evidence.    The  stipulations,  therefore,  as  to  time,  or  waget,  may  justify 

the  conclusion  of  a  yearly  hiring,  although  they  do  not  expressly  include 

that  period. 

A  general  hiring.       Rex  v.  Wincaunton,  Burr.  S.  C.  299 ;  2  Bott,  289  ;  1  Not.  P.  L.  367. 

SiS  topii^T  The  PauPer  offered  to  serve  S'  WWiam*,  of  Chariettm  Horethome;  who 
hiring  for  a  year,  hired  him  to  serve  him  in  husbandry,  and  agreed  to  give  him  meat,  drink, 
Hiring  to  serve  washing,  lodging,  and  clothes,  when  wanted ;  but  no  particular  time  «** 
in  husbandry  (6).   agreed  on,  ana  the  pauper  apprehended  his  master  might  have  been  off, 

or  he  might  have  gone  away  from  him,  at  their  pleasure ;  neverthelea, 
there  was  no  agreement  for  that  purpose.  The  boy  continued  and  served 
him  in  Charleton  Horethorne  two  years  and  a  half. — By  the  Court :  He 

red  a  settlement  there  by  this  service.    A  general  hiring  is  a  hiring 
a  year.    And  here  are  no  circumstances  in  this  case  to  shew  as 
intention  to  the  contrary,  or  to  vary  it  from  the  general  rale.    The 
mere  apprehension  of  the  pauper  doth  not  do  it.    [See  Rex  v.  WeyktU, 
ante,  p.  331.] 
Telling  a  person         Rex  v.  Berwick  St.  John,  Burr.  S.  C.  502;  2  Bott,  290  ;  1  Net  P.  L 
SaS?/^ewho   366'    The  V**??*  met  Mr-  Jon**>  head-keeper  of  Ruthmore  Lodpe  is 
tad  been  a  yearly  Berwick  St.  John,  who  had  then  lately  parted  with  one  2?.  fftftwho 
KTound'to  im        ^^  ^een  *°r  manv  vears  one  °f  his  servants,  or  under-keepers,  at  the 
Jhiring fbr aP 7    w*g?3  ot  3/.  a  year,  and  a  keeper's  livery,  besides  meat,  drink,  and 
year.  lodging.     Jones  said  to  the  pauper,  "  Do  you  like  the  life  of  a  keeper  ?B 

(a)  See  division  of  the  subject,  ante,  and  left  it  two  days  after  Christens 

319.  Day.    The  session  found  this  to  be  a 

(6)  In  Rex  v.  Tyrley,  4  B.  b)  A .  624.  general  hiring.— Abbott,  C.  J-.taid,  ths 

Where  the  pauper  hired  himself  for  8/.,  Court  were  bound  by  this  fading,  bet 

and  no  time  specified.    He  entered  the  that  he  should  have  come  to  adnwit 

service  the  day  before  New  Year's  Day,  conclusion. 
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Which  being  answered  in  the  affirmative,  he  said,  "  Then  go  into  Ned       Fourthly, 
HUVb  place,  and  yon  shall  want  no  encouragement"    Accordingly,  he    Wktr§  th*  cm- 


tract  is  inds- 
finite. 


Where  no  men- 
tion is  made  of 
time  or  of  wages, 
and  tbe  *r»fe*  is 
far  a  year,  a 


An  indefinite  hlr- 
inr  istobecon* 
sidered  as  a  hir- 
ing tor  a  year, 
and  tbe  appre- 
hension of  tbe 


went,  and  continued  in  the  service  for  three  years,  and  received  three 
years'  wages. — By  Lord  Mansfield,  C.  J.  This  man  served  three  yean, 
and  received  wages  accordingly.  But  it  is  objected,  that  he  was  never 
hired  at  all.  It  is  admitted,  that  if  he  were  hired  at  all,  it  would  by  law 
be  a  hiring  for  a  year.  And  unon  the  state  of  this  conversation,  it  is  a 
dear  hiring ;  for  Hill  was  a  hired  servant.  The  Court,  therefore,  adjudged 
that  the  pauper  thereby  gained  a  settlement 

Rex  v.  Stockbridge,  Burr,  S.  C.  759 ;  2  Bott,  294 ;  1  Not.  P.  L.  363. 
The  pauper  asked  Michael  Nicholas  if  he  wanted  a  boot-catcher  and 
driver;  and  N.  said,  yes ;  the  pauper  replied  he  was  willing  to  serve  him; 
and  N.  bid  him  "  go  into  the  yard  and  look  after  the  horses ;"  nothing  -     ._ 

9be  passed,  and  no  term  was  mentioned.  He  went  into  the  service,  and  JJl  f  ** parMam 
continued  in  it  for  one  year ;  and  was  found  by  his  master  in  meat,  drink, 
and  lodging,  but  received  no  wages.  He  was  afterwards  hired  to  /.  Watts, 
of  Basingstoke, u  to  be  a  chaise-driver,"  but  no  term  was  mentioned.  He 
served  him  for  a  year  there,  being  found  by  him  in  meat,  drink,  and 
lodging,  but  received  no  wages.  He  thought  himself  at  liberty  to  leave 
either  of  these  masters  whenever  he  pleased.  It  was  proved  that  the 
customary  manner  of  engaging  chaise-drivers  is  as  the  pauper  stated ;  and 
that  the  masters  and  drivers  think  themselves  at  liberty  to  part  whenever 
they  please.  Lord  Mansfield  was  absent  The  other  three  judges  were  of 
opinion,  that  this  was  a  sufficient  hiring  for  a  year.  "  A  general  indefinite 
hiring  is  a  hiring  for  a  year,  unless  something  appears  that  may  raise  a 
presumption  to  the  contrary."  And  nothing  is  here  stated  which  limits  the 
luring,  or  shews  that  it  was  meant  to  be  for  less  than  a  year. 

Rex  v.  Seaton  $■  Beer,  2  Bott,  297;  Cold.  440.  S.  Ponsford,  who 
kept  a  public-house  at  Broadelift,  agreed  with  the  pauper  that  he, 
Ponsford,  should  give  him,  the  pauper,  one  shilling  a-week,  as  he  had 
given  the  other  man  or  men,  and  the  vails  of  the  stables.  Nothing 
was  said  about  time.  At  the  end  of  the  year,  his  mistress  said  to  him, 
u  You  have  been  here  a  year,  I  will  pay  you."  To  which  the  pauper 
answered,  "Itis  no  matter,  I  may  stay  with  you  another  year.n  She  said, 
"  Very  well,  Sampson"  He  did  stay  another  year,  and  then  received  what 
was  due  to  him,  being  bl.  As.  *,  he  worked  in  the  stables  as  an  ostler,  and 
neither  at  the  time  of  making  the  first  agreement,  nor  at  the  end  of  the  first 
year,  was  any  mention  made,  either  by  the  mistress  or  the  pauper,  of  a 
hiring  for  a  year,  or  of  the  term  for  which  he  was  to  serve ;  but  the  pauper 
apprehended  that  his  master  might  have  parted  with  him  at  any  time,  on 
giving  reasonable  notice.  No  evidence  was  given  of  the  time  for  which  any 
such  man  or  men,  as  above  referred  to,  had  been  at  any  time  hired  by 
Ponrford. — Willes,  J.  The  first  agreement  was  general,  but  the  pauper  was 
to  receive  wages  like  a  former  servant.  I  think  the  conversation  at  the  end 
of  the  year  was  an  agreement  to  serve  another  year,  which  makes  it  even 
stronger  than  the  case  of  a  general  hiring.  The  case  of  Rex  v.  Stochbridge 
(supra)  is  decisive  of  the  present  question. — Ashhurst,  J.  1  am  not 
for  narrowing  the  determinations  in  favour  of  settlements ;  and  this  does 
not  go  so  far  as  some  other  cases.  The  general  rule  is,  that  an  indefinite 
hiring,  without  any  circumstances  to  shew  that  a  less  time  was  meant,  shall 
be  considered  as  a  hiring  for  a  year.  In  this  case,  the  first  conversation 
would  amount  to  an  indefinite  hiring ;  the  second  seems  to  shew,  that  it 
was  in  the  mind  of  both,  that  it  should  be  a  hiring  for  a  year.  There  are 
cases  where  it  has  been  so  held  against  the  apprehension  of  both. — 
BuUer,  J.  It  is  settled  in  a  variety  of  cases,  that  the  apprehension  of  the 
pauper  makes  no  difference. 

Rex  v.  Bath  Easton,  Burr.  S.  C.  823  ;  2  Bott,  296  ;  1  AW.  P.  L.  342, 
365.  The  pauper  was  hired  to  John  Giles,  in  Devizes,  to  serve  him  as 
a  journeyman  barber,  who  was  to  give  him  meat,  drink,  and  lodging.  In 
lieu  of  wages  he  was  to  have  the  Christmas  boxes.     No  time  was  mentioned. 

Upon  these  terms  the  pauper  lived  with  Giles  four  years,  but  thought  him- ^ 

self  at  liberty  to  leave  his  master  when  he  thought  proper.     Afterwards,  he  will  be  implied, 
was  hired  to  J.  Bedford,  an  innkeeper  at  MangotsfieUl,  "  to  smv  him  in  his 


rant  makes  no 
dUtacnoo. 


A  hiring:,  without 
any  stipulation  as 
to  time,  but  only 
as  to  meat,  &c., 
and  service  for 
three  years,  a 
hiring-  for  a  year 
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Fourthly, 
Where  the  con- 
tract is  inde- 
finite. 


Where  the  pauper 
agree  to  live  with 
one  as  none,  and 
was  to  receive 
clothes,  Ac,  bat 
no  time  was  men- 
tioned, and  she 
remained  two 
years  and  a  half , 
going  away  in 
the  middle  of  a 
year,  a  yearly 
hiring  was  pre- 
sumed. 


Hiring;  for  eleven 
months,  and  then 
on  an  end  gives  a 
settlement,  as  the 
latter  is  an  inde- 
finite hiring. 


ftoot— (V.  Settlement  of  the  Poor.) 

stable;"  who  was  to  find  him  meat,  drink,  washing,  and  lodging,  but  no 
wages,  other  than  what  he  should  receive  as  perquisites  of  the  stable ;  no 
time  was  mentioned,  and  he  apprehended  that  nis  master  might  have  turned 
him  off,  or  he  might  have  gone  away  from  him,  at  their  pleasure,  (a)  From 
the  time  that  the  pauper  began  to  serve  Bedford,  to  the  time  at  which  he 
left  him,  was  sixteen  years.  During  which  time  he  left  Bedford  several 
times  at  his  pleasure.  But  from  the  time  of  his  first  going  into  the  service, 
he  was  with  Bedford  two  years  and  upwards  without  leaving  him  at  all ;  and 
at  the  end  of  the  sixteen  years,  he  was  with  him  for  three  yean  together 
without  interruption.  And  this  was  admitted  without  argument  to  be  a 
settlement  at  Manqotsfield. 

Rex  v.  Worfiddy  5  T.  R.  536;  1  Not.  P.  L.  342,  363,  364.  The 
pauper  went  to  live  with  A.  Smithy  in  Bridgenorth,  and  served  him 
near  a  year,  but  was  not  hired  to  him  as  she  knows  of.  While  she 
lived  with  Smithy  J.  Jones  met  her,  and  taking  her  to  his  house,  asked 
her  if  she  were  hired  again  to  Smith?  She  answered,  that  she  was 
not  Jones  then  asked  her,  "if  she  would  come  and  live  with  him- 
and  take  care  of  his  child?"  To  which  she  consented,  and  soon  after 
she  went  to  him.  A  few  days  after  she  had  been  with  Jones,  he  told  her 
he  would  find  her  meat,  drink,  and  clothes,1,  and  asked  if  she  would 
be  satisfied  with  that?  She  told  him  she  should'.  He  said  he  would  have 
given  her  money,  but  that  it  was  better  for  her  to  have  clothes,  as  she  was 
connected  with  bad  friends,  who  would  take  her  money.  She  went  to  Jones 
at  Christmas,  and  lived  with  him  about  two  years  and  a  half,  leaving  him 
in  Mayy  when  her  mistress  told  her  that  her  child  was  then  old  enough  not 
to  require  any  further  attendance,  and  dismissed  her.  She  said,  in  her  own 
opinion  she  was  at  liberty  to  have  left  Jones  at  any  time. — Lord  Kenwom, 
C.  J.  It  has  been  so  long  settled  that  a  general  hiring  is  a  hiring  lor  a 
year,  that  it  ought  not  now  to  be  controverted.  In  my  opinion,  the  hiring 
in  this  case  was  a  hiring  for  a  year;  the  circumstance  of  the  Banner's  going 
away  in  the  middle  of  a  year,  does  (as  to  this,  see  Rex  v.  Newton  Toneyj 
not  shew  that  this  hiring  was  not  of  such  a  description ;  for  it  was  competent 
to  both  parties  to  put  an  end  to  the  contract  whenever  they  pleased,  and 
here  they  did  dissolve  it  in  the  middle  of  the  year.  It  is  much  to  be  wished 
that  in  cases  of  this  kind  the  justices  at  the  sessions  would  draw  the  con- 
clusion, and  state  it  as  a  fact,  whether  or  not  there  was  a  hiring  for  a  year. 
— Ashwrsty  J.,  said,  "  the  pauper  was  to  be  provided  with  clothes  in  hen  of 
wages;  if  the  master  had  clothed  her  the  day  after  she  entered  the  service, 
could  it  have  been  the  intention  of  the  parties  that  she  might  have  left  die 
service  immediately  ?  if  not  the  next  day,  what  other  line  can  be  drawn. 
This  shews  that  both  parties  meant  that  the  service  should  be  permanent, 
and  that  the  pauper  could  not  leave  the  service  when  she  pleased."  The 
other  judges  concurred. 

Rex  v.  Macclesfieldy  3  T.  R.  76;  I  NoL  P.  L.  344,  364.    The  jpanper 
being   settled   in   Wildboarcloughy  was  hired  by  F.  Berwick,  of  Mac- 
clesfieldy button-maker,  for  eleven  months,    at  ten  guineas'  wages;  at 
the  end  thereof,  he  and  his  master  settled  his  wages  for  eleven  months 
and  his  master  gave  him  a  half-guinea  over,  saying,  that  he  had  bees 
a  good  servant,  and  added,  "  You  may  as  well  stay  on  an  end  in  yom 
place;  the  place  suits   you,  and  you  suit   the  place.''     The  pauper's 
answer  was,   "  Very  well,  sir,  I  have  no  objection.''    And  he  conthmet1 
to  follow  his  master's  business  near  three  years.    The  pauner  being  at 
Birmingham  with  his  master's  cart,  was  taken  ill,  and  stayed  there  save 
time,  which  occasioned  him  to  lose  his  service.    His  master  used  to  give 
him  money  occasionally  during  his  service,  but  the  pauper  kept  no  aceofttt 
himself.    A  few  days  after  his  return  from  Birmingham  his  master  settled 
with  him ;  he  did  not  know  in  what  manner,  but  supposed  the  money  *as 
right,  and  thought  his  wages  would  come  to  about  lour  shillings  a-weeL 


(a)  In  many  of  the  early  cases  the  stated,  but  it  is  now  settled  that  eta 
apprehension  of  the  master  and  servant  make  no  difference ;  see  Rex  v.  Seetse, 
as  to  the  legal  effect  of  the  contract,  is    ante,  339. 
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Rex  t.  Clare  (potty  361,)  where  the  pauper  was  originally  hired  for  a        Fourthly, 
month,  and  continued  in  the  same  service  five  years,  and  yet  gained  no    rVhers  the  con* 
settlement  by  it,  was  cited  against  this  order. — By  Lord  Kenyan,  C.  J.     It     traet  *?  ind*m 
is  clear  that  there  most  be  either  an  express  or  an  implied  contract  for  a  finite, 

year,  in  order  to  give  the  servant  a  settlement  An  hiring  for  eleven 
months  will  not  confer  a  settlement,  unless  the  sessions  find  that  it  was  frau- 
dulent, and  that  a  year's  service  was  intended,  though  eleven  months  only 
were  expressed,  as  in  the  case  of  Rex  v.  Milwich,  where  there  was  a  hiring 
for  eleven  months,  with  an  agreement  to  give  in  another  month's  service. 
Now  in  this  case,  the  first  hiring  for  eleven  months  was  not  sufficient  to 
confer  a  settlement ;  but  when  that  time  was  elapsed,  the  master  told  the 
pauper  that  he  might  as  well  stay  on  an  end ;  which,  in  that  part  of  the 
country,  means  an  indefinite  time.  The  second  hiring,  therefore,  must  be 
considered  as  a  general  hiring,  which  the  law  construes  to  be  an  hiring  for 
a-year.  As  to  this  expression  referring  to  the  time  for  which  the  pauper 
was  originally  hired,  it  is  too  refined ;  it  only  referred  to  the  nature  of  the 
service  in  which  he  was  before  engaged.  Then  if  we  consider  the  wages 
lor  which  the  pauper  served  under  the  second  agreement,  it  negatives  the 
idea  that  the  parties  contracted  for  another  eleven  months  for  the  same 
definite  sum  which  the  pauper  received  under  the  first  agreement ;  for  it  is 
stated  that  he  received  about  four  shillings  a-week,  which  does  not  amount 
to  the  same  apportionment  of  wages.    Ashurst  and  Grose,  Js.  concurred. 

It  is  not  a  general  hiring  when  the  master  and  servant  may  separate  at 
pleasure. 

RexY.  Chrises  Parish,  York,  SB.  f  C.  459;  b  D.  $•  R.  314;  2D.fR.  When  a  panper, 
Maa.  Ca.  442.    The  pauper,  at  ten  years  of  age,  went  to  F.  P.  for  meat  and  mtt?OTfce 
clothes  as  long  as  he  nod  a  mind  to  stop.   P.  then  lived  at  Craike,  was  a  wood-  "for  meat  a»d 
carrier,  and  had  two  farms.    The  pauper  was  to  do  what  he  could,  and  what  cto?*j£/*  k>*fikd 
be  was  bid.    He  staid  rather  more  than  two  years  in  P.'s  service,  in  Craike,  Hetem,  to'do 
and  was  supplied  with  meat  and  clothes.    The  pauper's  father  did  not  hire  whZbe  could, 
his  son  to  Jr.,  and  believed  the  bargain  was  only  for  meat  and  clothes.  ildy^aadhei?* 
The  sessions  confirmed  the  order. — Abbott,  C.  J.  It  must  be  admitted  that  malnei  two 
a  general  hiring  is  a  hiring  for  a  year,  unless  something  appears  to  rebut  gj™*  HJjjJ  th*t 
that  presumption.    Here  no  such  presumption  can  arise,  because  the  pan-  ymsirbhing! 
per  went  "  for  meat  and  clothes,  as  long  as  he  had  a  mind  to  stop,"  and  Mid  that  a  settle- 
consequently  might  have  quitted  the  service  any  hour  he  chose ;  this  com-  JJJIJi JJ^Jf 
pletelv  negatives  the  idea  of  a  hiring  for  a  year. — Bat/ley,  J.   In  Rex  v.  service  under  it. 
Tmuroridge,  which  was  decided  in  18 1 6,  the  Court  held  that  a  hiring  "  for 
as  long  time  as  the  pauper  pleased  "  was  a  hiring  at  will,  and  rebutted  the 
presumption  of  a  hiring  for  a  year. 

But  the  reservation  of  a  power  to  dismiss,  without  notice,  does  not  prevent 
the  hiring  from  being  general.     Rex  v.  Sandhurst,  7  B.  $•  C.  557. 

Rex  v.  Great  Bowden,  7B.fr  C.  249;  1  M.  fr  R.  Mag.  Ca.  42.  The  pan-   A  hiring;,  which 
per,  J.  Harding,  came  to  Mr.  Hanishaw,  an  iun-keeper,  residing  in  Great  S^nt^u^d01^ 
Bounlen,  and  asked  for  a  place.     Hanishaw  had  no  objection,  and  put  him  termine  when  he 
on  as  ostler,  but  said  that  he  did  not  mean  him  to  have  a  settlement,  as  the  pleases,  is  not  a 
parish  was  very  particular.    No  earnest  or  wages  were  given,  but  the  pau-  l^eaTf  •ndlconlr 
per  was  to  have  what  hegot  as  ostler.     He  had  his  lodging  and  his  board  fen  no  settle - 
in  his  master's  house.     The  pauper  could  have  left  at  any  time  he  pleased,  ment* 
or  the  master  might  have  turned  him  away  at  any  time.    The  pauper  lived 
with  Hamshaw  as  ostler,  under  the  above  terms,  about  a  year  and  a  half. — 
Bay  ley,  J.   I  am  of  opinion  that  it  was  part  of  the  contract  between  the 
parties,  in  this  case,  that  each  should  be  at  liberty  to  terminate  the  connec- 
tion whenever  he  thought  proper.    The  sessions  have  stated  that  fact  to  us, 
and  have  stated  it,  in  my  opinion,  not  as  a  finding  of  their  own  merely,  but 
as  the  law  existing  in  the  case ;  which  could  only  arise  out  of  the  contract. 
I  do  not  consider  that,  under  a  general  hiring,  the  parties  are  at  liberty  to 
separate  when  they  please ;  on  the  contrary,  I  think  the  one  is  bound  to 
serve,  and  the  other  bound  to  employ,  for  a  year ;  and  that,  if  that  is  not 
the  understanding,  the  hiring  is  not  general,  but  is  a  hiring  for  a  less  period 
than  a  year.     A  general  hiring  is,  in  contemplation  of  law,  a  hiring  for  a 
year;  but  this  is  not  a  general  hiring.    This  was  a  hiring  u  for  as  long  time 
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Fourthly, 
Where  the  con- 
tract it  inde- 
finite. 


Fifthly,  What 

is  a  hiring  for  a 

year. 


A  pauper  hired 
himself,  without 
specifying  any 
time,  and  entered 
into  the  service 
the  day  before 
New  Year's  Day, 
and  quitted  two 
days  after  Christ- 
mas, receiving 
his  roll  wages : 
that  being  the 
usual  time  that 
servants  go  into 
and  leave  their 
places.    The  ses- 
sions having  ex- 
pres8ly  found  this 
to  be  a  hiring  and 
service  for  a  year, 
the  Court  consi- 
dered themselves 
bound  by  that 
finding. 

Hiring  from 
Whitsuntide  to 
Whitsuntide 
gains  a  settle- 
ment, though 
there  be  less  than 
306  days  in  that 
period. 
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as  the  pauper  pleased,"  for  the  sessions  inform  us  that  it  was  part  of  the 
contract,  that  the  pauper  might  leave  whenever  he  pleased,  and  that  the 
master  might  discharge  him  whenever  he  pleased.  That  being  the  case, 
there  was  no  hiring,  either  expressly  or  by  implication,  for  a  year;  but 
there  was  a  hiring  for  a  less  period  than  a  year,  and  service  under  such  a 
hiring  confers  no  settlement.  It  seems  to  me,  therefore,  clearly,  that  the 
sessions  have  come  to  a  wrong  conclusion. — Holroyd  and  LUuedale,  J&, 
concurred.    Order  of  sessions  quashed. 

Fifthly,  What  it  a  Hiring  for  a  Year,  (a) 

Whether  there  has  been  a  hiring  for  a  year  or  not  is,  upon  most  occasions, 
a  question  of  fact,  which  the  sessions  are  to  determine ;  and  the  Court  of 
King's  Bench  will  not  interfere  with  their  conclusion  upon  the  subject,  un- 
less it  is  founded  upon  some  mistake  of  the  rules  of  evidence,  or  of  the  law 
applicable  to  the  circumstances  of  the  case.  Sometimes  the  sessions  content 
themselves  with  stating  the  evidence  in  a  special  case,  without  any  express 
finding  as  to  whether  there  was  in  fact  a  hiring  for  a  year  or  not,  a  practice 
of  which  the  Court  has  repeatedly  complained,  and  with  reference  to  which 
the  judges  have  frequently  expressed  a  wish  that  the  justices  at  sessions  would 
understand  that  it  is  their  duty  to  determine  questions  of  fact,  and  not  to  send 
them  to  the  Court  of  King's  IJenchfor  decision,  See  Rex  v.  Bottesford,  4  B. 
&  C.  84  ;  6  D.  &  R.  99 ;  3  D.  f  R-  Mag.  Ca.  24. 

A  general  hiring  may  be  a  hiring  for  a  year,  or  it  may  be  for  less  than  a 
year.  If  there  be  a  general  known  custom  in  a  parish  to  hire  servants  for 
less  than  a  year,  the  general  hiring  would  be  for  the  customary  period,  sad 
not  for  a  whole  year. — Per  Bay  ley,  J.,  in  Rex  v.  Bottesford,  **pr*» 

Rex  v.  Tyrlty,  4  B.  $  A.  624.    Removal  from  Audlem  to  Tyrley.  Order 
confirmed.    Case:  Edward  Peahe,  the  pauper,  hired  lurnself  generally  at  tt 
and  his  washing.    He  entered  into  his  service  the  day  before  New  Year** 
Day,  and  quitted  with  the  consent  of  his  master,  two  days  alter  Christmmh 
Day,  the  usual  time  that  servants,  in  that  part  of  the  county,  go  into  and 
leave  their  places.    The  pauper  received  the  whole  of  his  wages  at  the  time 
of  his  quitting,  and  stated,  that  when  he  left,  he  considered  himself  no 
longer  under  the  control  of  his  master.    The  sessions  found  this  to  be  a 
hiring  and  service  for  a  year.   Abbott,  C.  J.    As  the  sessions  have  expressly 
found  the  fact  of  a  hiring  and  service  for  a  year,  I  think  we  are  bound  by  it 
I  cannot  say  that  no  reasonable  person  could  come  to  such  a  conclusion 
upon  the  facts  stated,  although  I  certainly  should  not  have  come  to  it  my- 
self.   I  should  have  thought,  that,  in  this  case,  there  was  neither  a  dispen- 
sation with  the  service,  nor  a  dissolution  of  the  contract,  but  that  the  con- 
tract had  arrived  at  its  termination,  and  that  before  a  year  had  expired. 
But  still,  as  the  question  was  properly  for  the  determination  of  the  sessions, 
who  have  expressly  found  the  fact  otherwise,  I  think  their  order  must  be 
confirmed.    Order  of  sessions  confirmed. 

Rex  v.  Newttead,  Burr.  S.  C  669;  2  Bott,  343;  1  Not.  P.  L.  359.  F. 
Downey  was  hired  to  serve  T.  Hill  for  a  year  from  Whitsuntide  to  Whit- 
suntide, at  certain  wages.  She  entered  upon  the  service  at  Whitsmntuk, 
1767,  and  continued  till  Whitsuntide,  1768,  when  she  received  a  year's 
wages.  It  had  been  usual  in  the  country  to  hire  servants  from  Whihuntiit 
to  Whitsuntide,  and  that  a  hiring  and  service  from  Whitsuntide  to  Whihm 
tide  had  always,  by  the  contracting  parties,  been  deemed  a  year's  service; 
and  agreeably  thereto  the  master  had  always  paid  a  full  year's  wages  •* 
such  service,  without  diminution  or  addition,  and  without  wialrwiy  any  d*> 
tinction  or  difference,  whether  the  space  of  time  between  the  one  Whts**- 
tide  and  the  other  consisted  of  more  or  less  than  365  days.  It  was  argued 
that  the  space  of  time  between  Whitsuntide,  1767,  and  Whitsuntide,  1709t 
being  less  than  a  year  (by  sixteen  days),  no  settlement  was  gained  by  lb* 
hiring  and  service,  being  both  of  them  incomplete ;  and  that  though  (be 
Court  have  sometimes  relaxed  a  little  as  to  the  service,  yet  they  never  related 


(a)  See  division  of  the  subject,  ante,  319. 
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g.  The  Court,  however,  said:  there  is  no  case  that  proves  the  F.fM«,  M% 
(sity  that  the  hiring  should  lie  for  exactly  385  days.  It  is  if  a  hiring /« 
e  usual  way  of  hiring  .servants  in  thai  cuiiiitry,  ami  sul-Ii  sen  ice  *•""• 

ned  lo  be  a  year's  service.     And  it  was  adjudged  that  this 
rice  were  sufficient  tii  gain  a  settlement,  (o) 

n(«w,  7  r.AAMi2i)o«,  243;  1  A'o/.  P.  L.  339,385.  The  Ko-utaouftiin, 
red  by  M.  Hodyrm  of  llairluthend,  la  Rene  him  from  Whit-  bSoiVti!*  S?" 
to  H'Aitfiinritfe,  1707.  She  entered  into  his  sen  ice  nn  Satur-  in*  wiuimtnUa) 
7!t(i,andcontinuedto9er>,ehimin//atciiAn<rftil!  (iji'77iur«/uy   JL  ™,in 

iwing  Whittunitag,  being  Jtine  1,  17W7,  when  her  master  die-  d^T"1'  *"  * 
die  being  pregnant  of  a  bastard  child,  of  which  she  hi  dclt- 
],  full nn in g.  ll  was  eunU-iirleil.  that  sis  in  the  above  case  of 
'id,  a  hiring  from  Whil-nnHdr  till  Whitsuntide,  iilllmngli  lrxa 
i,  was  holdcn  a  sufficient  hiring  for  a  year;  so  that  where  it 
e  heen  the  intent  of  I  he  parties  that  the  hiring  sliuiilri  lie  ac- 
i-li  er.'clcsiii.sliciil  division  of  the  ;car,  llie  jisirtits  mi^hl  to  ho 
same  term  of  service  in  order  tu  gain  a  settlement,  although 
I  this  ease  to  be  more  limn  3'>;'>  days ;  bill  as  Ike  pit n per  wm 
a  legal  cause  before  Whiisiw'uh'  hap}"Ticd  ii£aiti,  -he  could 
lenient. — I^rd  Kenyan,  C.  J.  The  cum.-  is  t*w  plain  for  urgu- 
ily  ipieslinn  is.  whether  a  service  fur  more  than  ,')lW  dayi,  is 
for  a  year?  The  term  ecclesiastical  year,  is  altoi;clhcr  new, 
Mute  applied  lo  this  subject-    And  it  was  held  thai  a  settle- 

jL 

VahroodKay,  1  Sfr.   147 ;   2  Bott,  243;   1  Not.  P.  L.  337.   SJfcjEi* 

ty  was  on  Thuriday,  and  a  persi.n  was  hired  upi'in  the  Siilur-    mJJJ  tiiMitcfui 
10  serve  from  the  said  Thursday,  lill  Michaelimu  :  and  it  was    lowlnr  Mi.'liuri 
(ulricicut  lo  gain  a  seltlemeni,  Wing  not  a  hiring  for  a  year.   J^'jJn™*  "u 
observed,  that  there  must  lirsl  be  a  hiring,  itnd  then  a  service ; 
tend,  n  service  and  then  n  hiring.     {But  service  before,  may 
mice  after,  hiring.) 

Mack,  Burr.  S.   C.  710;  2  Unit,  345;  1  AW.  P.  L.  359.    Hiidi* the <uT 
I  the  Statute  fair  at  <>„,,.„;  on  the  day  next  after  Old  Mirhael-    ^'^'"JHf™ 
1th  of  October,  1733,  hired  himself1  to  S.  Paifard  of  Nate-    hMuIidu  dn 
till  the  Old  Michaelmas  day  following.    He  entered  upon  the    fullnwio«?.  pratm 
ontinued  in  it  till  the  Old  Muhaeltnat  day  following;   on   ™  "m""- 
received  his  wages,  and  quitted  the  service.     It  appeared  that 
<  according  to  the  custom  of  the  country. — Mtnufietd,  C.  J. 
:  a  hiring  for  a  year.    If  the  hiring  be  for  lest  than  a  year,  it 
;  the  deficiency' ever  so  little.     Two  days,  or  one  day,  abort  of 
jually  an  objection  to  its  being  a  hiring  for  a  whole  year. 
,  moveable  feast  to  a  moveable  feast,  according  to  the  custom 
,  has  been  determined  to  be  a  hiring  for  a  year.     And  here 
ed  the  custom  and  usage  of  the  country,  to  hire  servants  in 
is  pauper  was  hired,  namely,  at  the  statute  (air  the  day  after 
«.     If  this  should  be  taken  not  lo  be  a  hiring  for  a  year, 
o  settlement  gained  in  this  country  by  a  servant;  for  all  serv- 
tntry  are  hired  as  the  present  pauper  was  hired.     Therefore  it 
;h  to  consider  this  as  a  hiring  from  Miehathnat  to  Miehaelmai. 
t  appears  that  the  pauper  entered  on  the  day  after  Miehaelmai 
i  the  word  relied  on,  to  prove  it  a  hiring  for  less  than  a  year.   "Till"  ti  indu- 
word  been  understood  ?    The  pauper  was  in  the  service  on  the   Jjtjlz™.  ^i"' 
ly,  and  took  his  wages;  the  service  explains  the  hiring;  here   si*. 

custom  of  the  country  Afutwy.  poii,   346;    R«  v.  Maititvek, 

imperfect  contract.     See  npra,  343  ;  but  in  the  caie  of  Ii«  v. 

',  and   Hex  v.  Hanwood,  Bfoiwy,  pott,  346,  Lord   Eilenbormgh, 

authority  of  the  above  C.  J.,  said,  that  a  hiring  by  a  school- 

lutained  on  the  principle,  master  from  one  Christmas  breaking-up 

g  was  from  one  moveable  lo  another  Christmas  breaking-up,  ii  not 

ler   moveable   feast,   its  a  hiring  for  a  year,  ir  less  than  a  year 

icertain.  Ru  v.  Standon  it  comprised  in  the  period. 
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Fifthly,  What 

u  a  hiring  for  a 

year. 

A  hiring  on 
October  1  lth  till 
Michaelmas  fol- 
lowing, being 
October  10th,  tsa 
hiring  for  a  year. 


A  hiring  from 
Martinmas  day 
till  the  Martinmas 
day  following,  is 
a  hiring  for  a 
year,  till,  being 
for  this  purpose 
inclusive. 


A  pauper  had 
been  hired  for 
three  years  at 
20/.  per  annum  as 
a  looker.    The 
duty  of  a  looker 
is  to  superintend 
the  flocks  and 
peaces  of  his 


$00T— (V.  Settlement  of  the  Poor.) 

is  in  effect  a  hiring  for  a  year,  and  a  service  agreeable  to  it — Willes,  J. 
The  custom  of  the  country,  in  such  a  doubtful  case  as  this,  must  be  called 
in  aid. 

Rex  v.  Syderstone  cum  Bermer,  Cold.  19;  2  Bott,  346 ;  1  Nol.  P.  L.  358. 
The  pauper,  being  settled  at  Syderstone,  applied  on  Old  Michaelmas  day  to 
J.  E.,  of  Milham,  to  be  hired  by  him,  but  they  could  not  then  agree  about 
wages ;  the  p&uper  asking  eight  guineas  a  year,  and  the  other  offering  only 
six  pounds.  The  next  day,  viz.,  October  11th,  between  two  and  three 
o'clock  in  the  afternoon,  they  were  together  at  a  public  house  in  Milium, 
when  J.  E.  asked  the  pauper  if  he  would  take  the  wages  offered  him  die 
day  before,  which  he  refused ;  but  after  some  conversation  the  pauper  hired 
himself  to  J.  E.  until  Michaelmas  following,  at  seven  pounds'  wages ;  and 
entered  his  service  on  the  evening  of  that  same  day,  and  staid  till  10th 
October  following,  being  Michaelmas,  1772.  On  that  day  his  master,  not 
having  finished  his  harvest,  asked  the  pauper  to  stay  and  help  him  with  his 
harvest ;  and  though  the  pauper  thought  himself  at  liberty  to  go  away,  yet  he 
staid  with  his  master  until  the  11th  October ■,  at  noon ;  when,  after  dinner, 
he  asked  his  master  for  his  wages,  who  paid  him  seven  pounds ;  and  the 
pauper  quitted  his  service,  but  did  not  ask  or  receive  any  recompenee  fir 
his  additional  service.  The  Court  were  clearly  of  opinion  that  this  sained 
a  settlement — Lord  Mansfield,  C.  J.,  said,  to  be  sure  there  must  be  a  airing 
for  a  year ;  and  this  is  one.  Though  he  was  hired  on  the  afternoon  of  the 
11th,  yet  we  shall  say  that  he  was  hired  at  twelve  o'clock  at  night  on  the 
10th ;  for  it  is  settled,  that  the  law  will  not  allow  the  fraction  of  a  day. 
He  served  till  the  10th,  that  is  a  year.  If  a  man  be  born  on  the  10th,  he 
is  of  age  on  the  9th. — Aston  and  Willes,  Js.,  concurred. 

Bex  v.  Skiplam,  1  T.  R.  490;  2  Bott,  242 ;  1  Nol.  P.  L.  358.  BUz+ 
beth,  the  wife  of  W.  Ware,  was  removed  from  Beadlam  to  Skiplam.  Order 
confirmed.  Case :  The  husband  of  the  pauper,  at  Old  Martinmas  day,  1777, 
hired  himself  for  a  year,  and  served  that  year  in  Skiplam :  on  the  next  day 
after  Old  Martinmas  day,  (viz.  on  the  23d  of  November,  1778),  he  hired  him- 
self to  one  Barker,  of  Nawton,  to  serve  him  from  thenceforth  until  Old  Mar- 
tinmas day  following.  He  entered  into  the  service  of  Barker  a  few  days 
after  such  hiring,  and  continued  to  serve  him  until  the  Old  Martinmas  day 
following,  on  which  day,  about  twelve  o'clock  at  noon,  he  received  his  rail 
wages,  and  left  his  master's  house  in  the  evening. — Ashkurst,  J.  It  is  much 
to  be  lamented  that  there  is  such  confusion  in  settlement  cases ;  therefore, 
whatever  the  late  determinations  may  be,  they  ought  to  be  adhered  to ;  no* 
the  last  case  (Rex  v.  Syderstone)  seems  to  correspond  with  this  in  every 
point :  before  that,  a  distinction  had  been  made,  as  where  the  hiring  ana 
service  had  been  expressly  found  to  be  for  a  year,  according  to  the  custom 
of  the  country ;  but  in  thelast  case  no  such  distinction  was  taken ;  so  hoe 
there  is  no  custom  stated ;  and  u  until"  must  be  taken  to  be  imttwm 
Therefore  there  was  a  hiring  and  service  for  a  year,  for  he  entered  into  the 
service  the  first  day  of  one  year,  and  served  till  the  first  instant  of  the  next 
— Buller,  J.  The  only  question  is,  whether  Martinmas  day  is  to  be  taken 
inclusive  or  exclusive.  The  pauper's  husband  was  hired  the  day  after  Mar* 
Hnmas  day,  to  serve  till  the  Martinmas  day  following.  From  the  moment 
of  the  hiring  he  became  the  servant  of  tne  master,  and  continued  m  the 
service  till  Martinmas  day:  then  does  the  word  "  till"  include  the  day?  the 
former  cases  have  decided:  that  it  does ;  and  if  it  only  included  a  part  of  the 
day,  as  there  is  no  fraction  of  a  day,  the  service  would  be  complete.  Both 
orders  quashed. 

What  is  not  a  Hiring  for  a  Year, 

Rex  v.  Lydd,  4  D.  <J-  R.  295;  2  D.  &  R.  Mag.  Ca.  20;  2  B.  J-  C75i 
Removal  of  G.  Goldsmith,  &c.,  from  Lydd  to  Thurnham,  quashed.  Case:  b 
August,  1819,  the  pauper  was  hired  to  Mr.  Fisher,  in  Midley,  fox  three  yean, 
at  20/.  per  annum,  as  looker  and  to  spud  thistles,  (The  duty  of  a  looter  » 
to  superintend  the  flocks  and  fences  upon  the  lands  of  his  employer,  and  he 
frequently  has  several  masters,  and  works  for  any  persons  who  may  employ 
him,  according  as  his  time  allows.)    The  pauper  went  into  the  service  of 


■Fmrdfy—Of  Sttthmmt  by  Hirmg  «W  StrrimU*.  TW  Htfeg; ; 

MwMft»aBarfOylir,>DdwMawgtodoiitllnt  daj.     He  served  jyttaVWoe 

KArhlbMjMa.    He  worked  for  bo  other  pars,,,,  but  F.'.Aw  for  the  Wlkw*sg>r, 

skst  yeer  end  three  aeeitem,  but  at  the  end  of  that  time  Ik-  hired  himself  |W. 

tolaofcer  to  a  Mr.  Jfcewir ,    Diiring  his  eervics  with  .*u,W,  he  did  other  wen   i — 

fa  Urn  artbetaegingtosdidntyae  looker,  wok  Mtmte  m«Ji,M)faw  KL^w 
—1  ehastneg,  to  wMoh  h<  waa  always  paid  inw  ne«  unri  separate  bargains 

meeeheecoakm;  end  exeat  other  occasions  be  did  day  work  as  a  labourer    "":',' 


did  day  work  as  a  laUurer   S'"h^„*^uJ™ 

.  -■  — i-  —   -*   — s  ™>".     At  the  time  of  the    leijiwU  Be 

)anm rtcilwet  wrtb.  -flwear,  nothing  was Mid  ebon  hi-,  i>,.iuK  ilt  liberty  to  Mm.  n»t  ««t  h. 
beajirmnrf  to,  or  work  to  other  maotem  daring  the  three  vesrs,  but  fwAer  mT^,™,£h« 
■U  he  did  not  think  ha  should  here  fall  empfayratent  for  the  pauper ;  he  i»*  ™uw.  He 
•eehi  eaoeloy  him  m  far  ai  he  could.  Whilst  ha  was  working  to  other  SSSMPm 
MPK ^*  *»  t*-*od  *  anal  by  netting  *  lag  out  of  th^wtadow,  an  SwShS 
■t»iai  WnmdiwidMBiaalfboa^to^qt>MMiwork^.aendtohfad^  th«n  ch.t  t*lnne 
■  kakar  to  Jfefar,  lor  wUeh  he  wan  origineDy  hired  t  and  ho  taieajillj  !SXSm  mSZ 
■faneed  to  Jfshtr  when  so  anmmoiied,  aad never  worked  on  any  keen  fern  <.>.«/<'..„, 
e  the  lea;  coald  not  be  aeon  dttrW  the  whole  of  the  three  nan.   Ha   ^^1.,^. 

«k  for  «ri*r,  other  theo  that  for  whfch  ha 

wi1hoo.tr.  '  " 
was  by  the  aere,  and  I 
lit  ML  Daring  the  whole  of  the  three  nan,  ha  lived  on  J*eW#  had  at 
aWlie  JaBwW  and  CWia>wm  heart  in  rnnportof  the  order  of  laadana, 
eel  &—*,  omtoe.— After  which,  AUft,  C.  J.  f  an  of  opinion  that  than 
one  not,  in  tbi*  case,  any  contract  of  hiring  and  terrkw  for  one  whole  yam. 
Oem  the  master  had  not  the  oontrol  over  the  servant  for  the  entire  year,  bat 
edy  far  to  much  of  the  year  h  the  dntiaa  of  leaker  required  hu  attention. 
bather  tomes  he  waa  at  liberty  to  employ  himself  in  any  manner  he  phmesd, 
riSmt  in  working  for  ether  persona,  or  for  hi*  meet*  and  whoa  he  worked 
fate*  letter  he  ahraya  received  extra  pay -—Bet***,  J.  In  order  to  gain  a 
■Bifmiii  by  hiring  and  service,  diem  met  be  ■  eoetmet  for  one  whole 
(war,  and  *  service  for  the  whole  jeer.    Thia  ia  diatrngeiahehle  fleet  toe 


eee  net,  however,  to  do  any  weeL  —  ..  — .~. ,  ^.«~~  uuv-  — «.  »^  ..,-«„.. 
eaa  eeighmflr  hired  ki  a  looker,  without  receiving  extra  wage*.  Htoaee 
HmteSlh  J&essJZ  waa  by  the  aere,  and  he  bargainod  witE^im  toe  yi 


see*  cited,  because  hero,  from  the  very  nature  of  the  employment,  it  w 
•at,  finely  to  JU  up  dm  whole  time  of  the  peeper-  Scarcely  ever  mete  than 
t  tor  hears  eaeh  day  would  be  required.  This  ia  rery  like  toe  earn  of  a 
•etson  emoloved  as  an  occasional  servant  for  the  purpose  of  brushing  clothe*. 
:r  the  servant  as  soon  as  be  has  performed  the 

1    " tall  portion  of  hie  timt 

e  cited  which  been  a 
esent ;  and  even  that  ia  distin  • 
pnaheble  from  it  in  one  important  particular;  for  there  the  pauper  wee  pro- 
dded with  full  end  fair  employment  by  one  and  the  same  master;  whereas 
here,  the  work  done  cannot  possibly  be  rated  as  the  entire  service  of  any 
lusbendmen,  and  the  pauper  actually  resorts  to  other  employers  to  fill  up 
ne  measure  of  his  labour,  and  to  augment  the  sum  of  his  wages.  Upon 
he  grounds  already  detailed  by  the  Court,  I  am  also  of  opinion  that  the 
arder  of  sessions  must  be  quashed.    Rule  absolute  for  quashing  the  order  of 

In  Rex  v.  South  A'iUingholme,  S-  11  Geo.  IV.  MSS.  The  pauper 
was  hired  by  his  aunt,  and  the  contract  was,  that  when  she  had  no  work, 
be  might  work  for  others  for  his  own  benefit — Lord  Tenterdm  said,  the 
sees  ran  upon  very  nice  distinctions.  Here  the  parties  must  have  contem- 
plated that  there  would  be  some  period  of  the  year  during  which  the  aunt 
would  have  no  work  for  the  pauper,  and  the  liberty  to  work  for  others  was 
herefore  introduced  for  the  pauper's  benefit  The  aunt  could  not  canri- 
Ewnsly  say,  though  I  have  no  work,  you  shall  not  work  for  another.  This 
ess  therefore  an  exceptive  hiring. — Bayity,  J.  said,  the  wages  were  measured 
by  the  probability  of  the  aunt  having  woik  for  the  pauper. — Parke,  J.,  said, 
that  in  Aee  v.  (fherUey,  the  pauper  was  to  do  such  other  work  only  as  was 
with  her  relation  of  servant ;  and  that  was  Buller,  J .  's  opinion. 

(a)  Hotrnyd,  J.,  ni  absent. 
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Fifthly,  What 

is  a  hiring  for  a 

year. 

A  hiring  for  two 
half  years  in  suc- 
cession, will  not 
make  a  yearly 
hiring, 


though  such 
hirings  be  ac- 
cording to  local 
custom. 


Hiring  at  a  sta- 
tute fair,  if  for 
less  than  a  year, 
gains  no  settle- 
ment, though 
such  a  hiring  be 
customary. 


Hiring  for  less 
than  a  year,  to 
aroid  a  settle, 
ment,  although  a 
year's  wages  be 
paid,  is  not  a 
yearly  hiring. 


$00r— (V.  Settlement  of  the  Poor.) 

Dumford  v.  Ridgwick,  2  Salk.  535 ;  2  Bott,  250 ;  1  Not.  P.  L.  356.    A  per- 
son was  hired  for  half  a  year,  and  after  that  was  hired  again  for  another  half 
year,  with  the  same  master,  and  served  a  year  in  one  continued  and  entire  ser- 
vice, hut  hy  several  hirings. — By  the  Court:  It  ought  to  he  one  entire  contract 
and  one  entire  service ;  the  one  is  required  hy  the  statute  as  well  as  the 
other.     If  a  service  under  several  contracts  shall  gain  a  settlement,  one 
that  serves  hy  the  month,  hy  the  week,  or  hy  the  day,  if  he  continue  a  year, 
shall  gain  a  settlement.    One  may  hire  hy  the  day  for  charity ;  hut  there  is 
danger  of  being  chargeable  in  hiring  such  a  person  by  the  year.     For  such 
a  term  as  a  year  it  is  not  supposed  a  master  would  hire  one,  unless  able  of 
body,  and  so*  a  person  not  likely  to  become  chargeable. 

So,  Horsham  v.  Shipley,  FoL  134  ;  2  Bott,  340;  4  Not.  P.  L.  356.  A 
person  was  hired  from  May-day  to  Lady-day,  then  from  Lady-day  to  May- 
day :  and  the  Court  were  of  opinion  it  did  not  gain  a  settlement,  for  they 
said  the  hiring  must  be  for  a  year. 

Rex  v.  Loivtlter,  Burr.  S.  C.  674 ;  2  Bott,  238 ;  1  Not.  P.  L  356. 
Case :  The  pauper  was  hired  to  W.  Thompson,  from  Whitsuntide  to  Mar- 
tinmas ;  and  again  was  hired  to  him,  for  the  succeeding  half  year,  from 
Martinmas  to  Whitsuntide ;  and  in  pursuance  of  those  hirings  she  served 
for  the  complete  year,  without  leaving  her  service  ;  and  received  two  half- 
years'  wages.  It  further  stated,  that  the  usual  custom  of  hiring  sen-ants 
in  Cumberland,  is  from  half-year  to  half-year.  And  it  was  agreed,  without 
argument,  that  no  settlement  could  be  gained  under  such  a  hiring  and 
service. 

Rex  v.  Hanwood,  Doug.  439 ;  Cold.  1 00 ;  1  Not.  P.  L.  357.  At  Ottey,  there 
is  a  custom  for  servants  to  hire  by  the  year  at  two  different  statute-days ;  one 
on  the  Friday  before  Old  Martinmas,  and  the  other  on  the  Friday  next  after 
Old  Martinmas ;  at  which  latter  statute-day  they  always  hire  till  Old  Mar- 
tinmas day  following,  which  by  the  custom  is  considered  as  hiring  for  i 
year.  Old  Martinmas  day,  in  1775,  was  on  a  Tuesday.  On  the  Friday 
following,  being  the  second  statute  day,  the  pauper  hired  till  Old  Martin- 
mas day  following,  and  served  that  time. —  WUles,  J.  In  Rex  v.  Newst/ai, 
the  duration  was  uncertain,  and  the  hiring  was  supported  by  the  custom  of 
the  country:  the  custom  here  (if  it  could  be  of  any  weight  to  control  the 
statute)  is  stated  to  be  the  custom  of  Otley,  and  the  contract  was  performed 
in  another  place.  Mr.  J.  Buller  said,  there  is  no  case  where  a  hiring  upon 
the  face  of  it  appears  to  be  for  less  than  a  year,  in  which  the  Court  has  held 
that  a  settlement  was  gained ;  and  it  would  be  dangerous  to  make  a  new 
precedent  of  that  sort. 

Rex  v.  Standon  Massey,  10  Fast,  576;  1  Not.  P.  L.  359.  Ongar  statute- 
fair  is  held  on  the  day  after  Old  Michaelmas,  except  when  Old  Michaebsm 
day  falls  upon  a  Saturday,  and  then,  on  the  following  Monday.  At  Oaysr 
fair,  1806,  held  on  a  Monday,  which  was  two  days  after  Old  Michaelmas  in 
that  year,  the  pauper  was  hired  to  serve  W.  C.  from  the  fair-day  till  the 
Old  Michaelmas  day  following,  at  yearly  wages. — Lord  Euenhorxmgh  said, 
no  settlement  could  be  gained  under  6uch  a  hiring,  and  that  it  was  in  w 
manner  similar  to  a  hiring  from  a  moveable  feast  in  one  year,  to  the  same 
moveable  feast  in  another.  He  added,  if  we  allow  these  constrocb'Te 
hirings  to  go  on,  it  will  soon  be  contended  that  a  servant  acquires  a  settle- 
ment who  is  hired  by  a  schoolmaster  from  the  breaking  up  at  Christmas  to 
the  breaking  up  at  Christmas,  though  less  than  a  year  should  in  net  be 
comprised  in  the  period ;  and  he  added,  that  the  cases  had  gone  far  enough 
upon  this  subject. 

Rex  v.  Little  Coggeshall,  6M.&S.  264.  The  pauper,  at  Michaelmas,  1806, 
went  as  a  servant  in  husbandry,  for  a  month,  upon  liking,  and  if  he  soiled 
his  place  he  was  to  continue  during  the  year,  and  have  three  guineas  waves. 
When  he  had  served  the  month,  his  master  said  that  he  suited  him,  and  if 
he  liked  he  might  continue  with  him :  but  added,  that  he  must  leave  h» 
place  a  fortnight  before  the  end  of  the  year,  in  order  that  he  might  not  he 
an  incumbrance  to  the  parish.  The  pauper  made  no  answer.  Fonrteea 
days  before  the  end  of  the  year  his  master  told  him  that  his  time  was  up, 
and  as  he  had  behaved  himself  well  he  would  pay  him  all  his  wages,  whin 


—Of  Settlement  by  Hiring  and  Service.— 1.  The  Hiring.  347 

and  then  desired  bim  to  go  to  his  father,  where  he  might  hear  of    Fifthly,  What 
ilace.    The  pauper  made  no  objection;  took  his  warn,  went  away,  w«*iri»*/sra 
t  returned.    The  sessions  thought  it  a  dispensation  from  service  for  ymr. 

een  days. — Lord  EUenbonmgk.  The  point  on  which  the  settlement 
that  there  was  not  any  hiring  for  a  year.  I  should  he  glad  to  know 
tster  could  hare  maintained  any  action  against  the  servant  for  not 
dm  the  year.  At  the  end  of  the  month  ofprobation,  the  master  said 
I  continue  him,  hut  he  must  go  away  a  fortnight  before  the  end  of 
.  that  he  might  not  be  an  incumbrance  to  the  parish.    This,  there- 

a  stipulation  by  way  of  condition,  that  they  should  part  within 
.—Boylev,  J.  With  respect  to  what  has  been  said  of  the  original 

I  would  ask  whether,  at  the  end  of  the  month,  the  pauper  had  a 
nsist  upon  his  master's  continuing  him  the  year.    Order  quashed. 

A*tley,M.  1815.  4 Bum, 279, 33d edit;  1  Nol.  P.  L.  237.   Re-  HWnrfarifty- 
om  Corley  to  Astley.    Order  confirmed.    Case:  At  Michaelmas,  rSiSTfea*0* 
i  pauper  was  hired  by  Mr.  Lillymon,  of  Attley,  for  fifty-one  weeks,  year, 
lineas  and  a  half  wages,  and  went  into  his  service,  and  lived  with 
•rdingly.    About  a  fortnight  before  the  expiration  of  the  fifty-one 
tie  pauper  was  hired  again  by  Mrs.  L.  for  fifty-one  weeks,  to  com- 
rom  the  Michaelmas  following ;  and  on  the  day  on  which  the  first 
weeks  expired,  and  before  the  expiration  of  the  first  fifty-one  weeks, 
ed  with  her  master  to  serve  him  for  the  ensuing  week  ending  at 
nas;  for  which,  a  few  days  after  Michaelmas,  she  received  It. 
Three  weeks  before  the  end  of  the  first  fifty-one  weeks,  it  had  been 

by  the  mistress,  to  the  girl  and  her  mother,  that  the  girl  should 
her  service  the  odd  week,  after  the  end  of  the  first  fifty-one 
nd  before  the  commencement  of  the  second  fifty-one  weeks.  The 
unwilling,  and  would  not  say  whether  she  would  or  not,  but  the 
ras  willing  she  should  stop;  but  a  full  agreement  for  the  week 

made  until  it  was  made  by  the  husband  on  the  day  on  which  the 

one  weeks  expired.  At  the  time  the  pauper  agreed  with  her  master 
ic  odd  week,  the  other  servant  was  gone,  and  her  mistress  was  ill 

•  her  confinement  The  pauper  staid  in  the  service  the  odd  week, 
second  fifty-one  weeks.  It  was  contended  that  the  continuance  of 
er  a  week  in  the  sen  ice  after  the  expiration  of  the  fifty-one  weeks, 
d  her  year's  service,  and  she  thereby  gained  a  settlement — Lord 
ough,  C.  J.  The  question  is,  not  whether  one  week  and  fifty-one 
ake  a  year,  but  whether  fifty-two  weeks  make  a  year.  Fifty -two 
»  not  make  a  year,  and  consequently  such  a  service  does  not  give  a 
it — Bayley,  J.  There  are  but  304  days  in  fifty-two  weeks,  and  365 
lours,  and  49  minutes  in  a  year.  Unless,  therefore,  the  whole  of  the 
le  is  included  in  the  contract,  no  settlement  can  be  obtained. — Lord 
vugh,  C.  J.  The  question  is  purely  arithmetical,  and  the  sessions  at 
k  will  in  future  know  the  difference  between  a  contract  for  fifty-two 
ind  a  contract  for  a  year.     Order  of  sessions  quashed. 

p.  Ackley,  3  T  R.  250 ;  2  Bott,  242 ;    1  JSoL  P.  L.  357.     On  H"B*y"Efc27 

f,  13th  October,  1787,  being  three  days  after  Old  Michaelmas  day,  HISSES* 

as  on  a  Wednesday,  the  pauper  hired  himself  to  J.  Clarke,  to  serve  mas  following, 

il  the  next  Michaelmas.     He  accordingly  went  into  such  service,  JjSiement?0  * 

inued  therein  till  Saturday  the  11th  October,  1788,  being  the  day  although  there  be 

I  Michaelmas  day,  which  was  on  a  Friday,  (it  being  leap-year,)  and  J  ■^SfKjS 

.  his  wages  and  went  away.     As  this  was  a  service  for  365  days,  year)^"*^*" 
ons  thought  it  gained  a  settlement  in  Ackley,  and  confirmed  the 

•  wliich  he  and  his  wife  were  removed  from  Bicester  Market  End  to 
But  the  Court  were  clearly  of  opinion  that  here  was  no  hiring  for 

this  was  a  hiring  for  two  days  short  of  a  year ;  and  though  the 

js  been  extremely  indulgent  with  respect  to  services,  they  have  been 

trict  with  regard  to  hirings.     Order  of  sessions  reversed. 

.  Worminghall,  6  M.  $•  S.  350.     Case :  The  pauper  was  hired  in   {kinr^fbe* 

Thame  fair,  held  on  the  Tuesday  next  after  Old  Michaelmas  day,   for  three  hundred 
i  this  vear  happened  on  the  13th  October,  for  eight  guineas,  five   and  sixty.  #i# 

and  three-pence.     He  served  till  the  1 1th  October,  1808 ;  on  which   *»*■• 
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Fifthly,  What    day  he  received  his  full  wages,  and  quitted  the  service.    1 806  was  leap-y 
is  a  hiring  for  a  — Lord  Ellenborough.  In  those  years  which  consist  of  366  days,  a  hiring 
y«w»  and  service  for  a  year  must  he  for  that  same  number  of  days. — Bayley,  J. 

One  day  was  wanting  to  complete  the  year:  for  in  leap-year  the  statute 
(24  Geo.  II.  c.  23)  enacts  that  the  year  shall  consist  of  366  days. — Hol- 
royd,  J.  The  statute  (21  Hen.  III.)  for  regulating  the  bissextile  year, 
ordains  that  in  leap-year  the  intercalary  day  with  the  day  preceding  it  shall 
he  accounted  as  one  day. 

Rex  v.  Roxby.  (See  case,  post.)  The  pauper  served  only  365  days  in 
leap-year ;  and  the  Court  said  he  had  contracted  to  serve  a  year  of  366  days, 
(it  being  leap-year,)  which  he  has  not  done. 

Sixthly,  Weekly  or  Monthly  Wages  and  Notice,  (a) 

Where  the  duration  of  the  hiring  is  not  expressed  in  the  contract,  the 

lestion  whether  it  is  a  yearly  hiring  or  not,  will  frequently  be  determined 

/  the  stipulation  as  to  wages.    Thus  where  the  parties  agree  for  yearly  wages, 

le  presumption  of  a  yearly  hiring  arises.    "  If  the  payment  of  weekly 

wages  be  the  only  circumstances  from  which  the  duration  of  the  contract 

is  to   be  collected,  it  must  be  taken  to  be  only  a  weekly  hiring;  but  if 

there  be  any  thing  to  shew  that  the  hiring  was  intended  for  a  year,  the 

reservation  of  weekly  wages  will  not  control  that  hiring." — Per  BuUer,  J. 

Rex  v.  Newton  Toney,  3  T.  R.  453. 

Rex  v.  Dedham,  Burr.  S.  C.  653 ;  2  Bott,  292 ;  1  Nol.  P.  L.  367,  389, 
374.    The  pauper  was  hired  in  April,  1767,  to  J.  Mason,  to  serve  him  in 
the  business  of  a  glazier,  at  the  wages  of  6*.  a  week,  board,  lodging,  ami 
washing,  summer  and  winter.    He  served  for  eleven  months,  when  his  master, 
having  taken  an  apprentice,  informed  him  that  he  must  lodge  out  of  his 
house.    Upon  which  the  pauper  demanded  6d.  a  week  more,  alleging  that 
he  would  otherwise  quit  the  service,  on  account  of  his  master's  having  with- 
drawn from  the  original  agreement.    He  received  the  additional  6d.  a  week 
till  the  September  following.    And  the  pauper  apprehended  he  was  bound 
to  stay  with  his  master  a  year.    The  sessions  thought  a  settlement  was 
gained. — Lord  Mansfield,  C.  J.   All  the  cases  require  a  hiring  for  a  year, 
and  there  must  be  a  reciprocal  obligation  on  both  parties.     1  see  nothing 
here  to  make  it  a  hiring  for  a  year.     It  was  a  hiring  at  so  much  per  week: 
when  the  master  could  not  lodge  the  servant  any  longer,  they  came  to  a 
new  agreement  for  an  additional  6d.  a  week.    The  servant  alleged  that  he 
would  quit  the  service  unless  the  master  would  comply  with  his  demand. 
And  to  prevent  his  doing  so,  the  master  complied,  and  paid  him  6a\  a 
week  more. — Yates,  J.  There  must  be  a  hiring  for  a  year,  either  in  law  or 
express  words.    These  words  do  not  express  it    The  demand  made  by  the 
servant  destroys  the  presumption ;  so  that  neither  of  them  seems,  at  that 
time,  to  have  thought  the  contract  originally  made  between  them  was  bind- 
ing for  a  year. — Aston,  J.  Though  a  general  hiring  is  a  hiring  for  a  year, 
vet  there  must  be  an  obligation  upon  the  servant  for  a  year.    But  notW 
here  infers  such  an  obligation.    "Six  shillings  a  week,  summer  and  winter, 
only  imports  that  the  wages  should  continue  always  the  same,  and  not  be 
varied  according  to  the  seasons.    The  master's  complying  with  the  demand, 
shews  how  the  contract  was  understood  by  them  both. 

Rex  Y.Newton  Toney,  2  T.  R.  453 ;  I  Nol.  P.  L.  367.  W.  Slater  iemored 
from  Harbridge  to  Newton  Toney.  Case :  Slater  went  to  one  Posterns,  a  publi- 
can, at  Newton  Toney,  who  had  before  employed  him  three  times,  to  go  into 
Shropshire  with  some  hounds ;  and  on  his  return  from  the  last  journey,  he 
agreed  to  live  with  Postans  as  ostler,  at  4*.  6d.per  week,and  continued  with  hhn 
as  ostler  for  one  year  and  a  half.  On  demanding  his  wages,  Postans  alleged 
that,  as  he  had  received  vails,  As.  6d.  a  week  would  be  too  much ;  where- 
upon he  agreed  to  accept  after  the  rate  of  10/.  a  year,  in  lieu  of  4s.  6d. 
per  week.  He  then  left  his  service,  and  lived  elsewhere  for  five  or  six 
months,  when  he  returned  to  Newton  Toney,  and  agreed  with  Postant  to 


A  hiring:  at  so 
much  a  week  is 
not  a  general 
hiring;. 


(a)  See  division  of  the  subject,  ante,  319. 
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serve  him again  as  bis  ostler, as  he  had  done  before,  at  4*.  esr  week,  which  was  Sixthly t  Wmkty 
about  104.  a  year,  and  which  he  received  when  he  asked  for  it  Under  the 
latter  agreement  he  lived  one  year  and  a  half,  bat  thought  himself  at  a 
weekly  servant,  and  at  liberty  to  leave  his  senrice  at  any  Ume*—Atkmnt,  J. 
Tbe  eaee  of  At*  v.  Dsdkmrn  is  much  stronger  than  this.  It  is  impossible  to 
distinguish  the  two  eases  upon  principle;  here  the  pauper  «*  hired  himself  as 
an  ostler  at  4s.  Q*\  per  week,"  out •*  that  cannot  be  considered  as  a  general 
taring;9'  and  if  either  party  had  chosen  to  dissolve  the  contract  before  the 
endof  the  year,  no  action  could  havebcen  jnaintained  by  the  other.— 
Aisci 


Hn2ifr,  J.  Tliis  case  is  not  so  strong  as  lias  t.  ZMAcjm,  for  there  the 
skm,  twrnmer  and  wmtisr,  shewed  that  the  party  had  it  in  contemplation  to 
continue  a  year  in  the  service.  Here  the  nixing  is  merely  at  so  much  per 
week:  now, u  if  there  be  anything  in  the  contract  to  shew  that  the  hiring 
was  intended  to  be  tor  a  year,  there  a.  reservation  of  weekly  wages  will  not 
control  that  hiring;  but  if  the  payment  of  weekly  wages  be  the  only  cir- 
cumstance from  which  the  duration  of  the  contract  is  to  be  collected,  it 
bum*  be  taken  to  be  only  a  weekly  hiring,"  and  tins  hiring  is  of  that  kind*-- 
Grsm,  J.  It  appean  that  the  pauper  actually  left  his  service  in  the  middle 
of  the  year,  which  satisfies  me  that  it  was  not  intended  by  the  parties  to  be 
a  hiring  for  a  year.    Order  of  sessions  quashed. 

Bern  t.  Odtham,  ZT.IL  033;  1  NoL  P.  L.  368 ;  was  also  a  case  of 
weekly  wages,  similar  to  the  preceding,  and  was  given  up  by  the  oounsel  at 
having  been  determined  in  the  above  case. 

Rem  t.  Mitch**,  12  Ernst,  361 ;  1  Not.  P.  L.  368.  Removal  from 
Mitchmm  to  BmrahJUU.  Order  quashed.  Case :  J.  Pendiy  was  hired  by 
■Grmms,  the  keeper  of  a  toll-gate  (a)  in  Eehmm,  mt  St.  orweehforas  lone  time 
m  hie  wmtter  and  himself  could  eyrw,  to  assist  in  collecting  the  tolls:  he  S^^JJJSi? 
served  for  more  than  a  veer,  assisting  Graves  coDecting  the  tolls,  and  ooca-  j£tec,  uTs^m 
sioually  took  care  of  a  noise  and  some  hounds.  The  bounds  were  kept  in  nossttkmsat. 
jaenvjses  belonging  to  the  toll-house ;  and  Pendiy  during  all  that  time  re- 
sided  in  the  toll-house.  Grmvrn  did  not  hire  him  as  he  hrt  before  hired  a 
brother  of  Pendru,  with  whom  he  expressly  contracted  as  for  a  yearly  ser- 
vant. Grmms  paid  Psndrw  as  he  wanted  money,  pounds  at  a  time.  Joevv. 
Sl  JdTMs,  Burr.  S.  C.  389,  was  Quoted,  and  Lord  EUenborough  said,  that 
was  an  indefinite  hiring  at  so  much  a  year,  determinable  at  the  end  of  the 
first  quarter.  This  case  is  nothing  more  than  a  hiring  at  so  much  a-week, 
which,  where  nothing  else  appears  to  the  contrary,  is  a  weekly  hiring  within 
the  rule  laid  down  in  Rex  v.  Newton  Toney ;  and  it  cannot  alter  the  case 
by  adding  that  which  must  necessarily  have' been  understood,  that  the  hiring 
was  to  continue  as  long  as  the  master  and  servant  agreed:  that  is,  from 
week  to  week. 

Rex  v.  Dodderhill,  3  Jf.  $•  S.  243 ;  1  NoL  P.  L.  370.    J.  Hill,  the   A  .errant  in  bos- 
pauper,  hired  himself  as  a  servant  in  husbandry  to  Broad,  who  occupied  a  Sjjj2du>  traces 
farm  in  StJ**ter,  to  serve  him  for  the  weekly  wages  of  four  shillings,  board,  of  four  shuiinjrs, 
washing,  and  lodging,  except  in  the  harvest  month,  when  his  wages  were  to  ^^J?811111'' 
be  increased  to  ten  shillings  and  sixpence  per  week,  and  then  again  to  be  ScejTintne 
reduced  to  four  shillings.    Nothing  was  said  as  to  the  time  the  pauper  was  harvest  month, 
to  continue.    He  served  Broad  eighteen  months  in  St.  Peters,  residing  ^S£\*SF* 
there,  and  receiving  the  four  shillings  per  week,  except  during  the  harvest  created  to  ten 
month,  when  his  wages  were  raised  to  ten  shillings  ana  sixpence,  aud  after-  shillings  and  six. 
wards  were  again  reduced  to  four  shillings.    Lord  Ellenborough,  C.  J.  said,  doesnot gain  a 
I  take  the  rule  of  law  to  be,  that  if  no  particular  time  is  expressed  for  the  settlement;  that 
continuance  of  the  service,  or  is  reasonably  to  be  implied,  a  hiring  for  a  year  Jj||3dy  uJw. 
is  to  be  intended.    But  it  has  also  been  laid  down,  that  a  reservation  of 
weekly  wages  imports  a  hiring  by  the  week,  unless  the  inference  which 
arises  from  the  reservation  of  weekly  wages  be  repelled  by  other  circum- 
stances.   Where  there  is  a  liberty  to  part  at  a  month's  notice,  that  imports 

(a)  Since  the  3  Geo.  IV.  c.  126,  under  a  keeper  of  a  weighing  machine, 
t.  51,  and  4  Geo.  IV.  c.  95,  s.  31,  cannot  create  a  settlement,  ante,  318; 
hiring  by  a  toll-gate  keeper,  or  service    and  see  ChUty't  Col.  Stat.  Vol.  I.  492, 
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month.  He  continued  five  years  in  the  service  of  E.  S.,  and,  during  that  time, 
constantly  let  himself  to  some  other  person  for  the  harvest,  and  received  the 
common  wages  of  8*.  from  his  mistress  for  the  harvest  month,  and  paid  her  one 
moiety  of  the  wages  earned  at  such  harvest ;  hut  generally,  at  the  end  of  every 
month,  and  sometimes  weekly,  received  his  wages  of  8*.  a-month,  or  in  that 
proportion.  He  considered  himself  as  a  monthly  servant,  and  at  liberty  to  leave 
Lis  mistress  at  the  end  of  any  month,  on  payment  of  a  month's  wages,  or  giving 
a  month's  warning.  This  point  was  given  up  by  the  counsel  as  indefensible : 
the  hiring  being  only  a  hiring  by  the  month. 

Rex  v.  Hanbury,  2  East,  423  ;  1  Nol.  P.  L.  332.  The  pauper  agreed  to 
work  for  one  Saunders,  as  a  blacksmith,  at  3*.  6d.  per  week,  with  meat,  drink, 
washing,  and  lodging  at  <S>.'s  house :  to  part  on  a  week's  notice  by  either 
party.  The  pauper  continued  to  serve  for  six  years,  without  any  alteration 
of  terms,  when  S.  died.  The  pauper  received  his  wages  every  Saturday  night 
or  Sunday  morning :  went  where  he  pleased  on  Sundays,  as  well  as  on  other 
days ;  but  was  entitled  to  his  board  if  he  stayed  at  home.  On  other  days, 
if  he  wanted  a  holiday,  he  asked  for  it  and  had  it,  his  master  deducting 
his  wages.  The  sessions  thought  this  a  general  hiring.  It  was  argued  that 
the  mere  continuance  of  the  service  for  six  years,  warranted  the  inference  of  a 
general  hiring. — Lord  Ellenborough  said,  Here  the  particular  terms  of  the 
agreement  are  stated,  and  therefore  we  cannot  presume  that  the  pauper  served 
under  a  different  contract.  His  lordship  added,  that  this  case  was  decided 
by  those  of  Dedham,  Bradninch,  and  Newton  Toner/.  That  in  the  first,  Lord 
Mansfield  said,  that  all  the  cases  required  a  hiring  for  a  year,  but  that  that 
was  only  at  so  much  a-week.  In  the  second,  he  observed  that  the  pauper 
was  under  no  obligation  to  serve  a  year,  and  unless  that  be  so,  there  can  he 
no  settlement  gained ;  and  that  Rex  v.  Hampreston  turned  upon  the  circum- 
stance of  a  month's  notice  to  quit  being  required.  But  here  the  contract  was 
determinable  at  a  week's  notice.  Though  the  sessions  have  drawn  a  con- 
clusion that  this  was  a  general  hiring,  yet  it  is  clear  that  they  meant  only  to 
6tate  it  as  a  conclusion  of  law  from  the  antecedent  facts,  the  propriety  of 
which  they  meant  to  refer  to  us.  But  there  is  no  ground  for  presuming  a 
general  hiring;  it  appearing  expressly  what  the  agreement  was,  in  fact, 
which  negatives  a  hiring  for  a  year. 


Instances  of 
implied  yearly 
hiring. 

But  a  hiring  at 
three  shillings 
a  week  "the rear 
round,"  each  to 
he  at  liberty  on  a 
fortnight's 
notice,  gains  a 
settlement. 


Hiring  at  so 
mnch  per  week, 
and  liberty  to 
part  on  a  month's 
notice,  is  a  gene- 
ral hiring. 


The  following  are  instances  in  which  the  terms  of  agreement  were,  in  most 
respects,  like  those  in  the  former  cases,  but  something  was  added  by  which 
it  appears  that  a  yearly  hiring  was  intended. 

Rex  v.  Birdbrohe,  4  T.  R.  245;  1  Nol  P.  L.  371.     M.   Meets  was 
removed  from  Stoke  to  Birdbrohe.    Order  confirmed.     Case :  The  pauper 
was  hired  by  J.  Olley,  farmer,  at  Stoke,  at  3*.  per  week  the  year  round ; 
each  was  to  be  at  liberty  on  a  fortnight's  notice,  but  the  pauper  was  not 
to  eo  away  at  seed  time,  hay,  or  harvest.    He  stayed  in  that  service  a  year, 
and  received  his  wages  at  different  times  whenever  he  pleased. — Lord  Kenya*, 
C.  J.,  said,  no  doubt  can  be  entertained  on  this  case.     It  does  not  even  ret 
on  a  general  hiring,  for  this  was  an  express  contract  to  serve  the  year  rmml 
But  it  is  said  that  this  cannot  be  considered  to  be  a  hiring  lor  a  year, 
because  there  was  a  reservation  of  weekly  wages,  and  because  each  part? 
was  to  be  at  liberty  to  put  an  end  to  the  agreement  on  giving  a  fortnights 
notice ;  but  whether  the  wages  be  to  be  paid  by  the  week  or  the  year, 
cannot  make  any  alteration  in  the  duration  of  the  service,  if  the  contract 
were  for  a  year.    This,  therefore,  was  a  contract  for  a  year,  at  so  modi 
a  week,  with  liberty  to  quit  at  any  time,  except  seed,  hay,  or  harvest  time, 
on  giving  a  fortnight's  notice :  "  but  the  power  of  giving  notice  makes  oo 
difference ;"  for  it  has  been  held,  that  an  agreement  to  leave  the  service 
on  giving  a  month's  warning,  did  not  defeat  the  settlement    Rex  v.  Ne* 
Windsor,  ante,  360. — Buller,  J.,  said,  a  hiring  for  a  week,  requiring  a  lilt* 
night's  notice,  was  never  heard  of. 

Rex  v.  Hampreston,  5  T.  R.  205 ;  1  Nol.  P.  L.  367,  371.  Order  of 
removal  from  Gillingham  to  Hampreston,  confirmed.  Case:  The  pauper* 
W.  Gray,  went  to  S.  Hannam,  a  miller,  of  Gillingham,  and  agreed  to 
serve  bun  for  3*.  9d.  per  week;  he  considered  himself  obliged  to  serve  as 
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matter  on  Sundays  as  well  as  other  days;  and  aocordmriy  nerved  on  Sixthly  tf 
Smmdmyt*    u  They  bad  a  liberty  of  parting  on  a  month's  notioa  on  either      «^ii< 
aide."    He  received  It.  as  earnest  to  bind  the  bargain.    There  was  no        **<* 
mention  of  time.    He  continued  under  this  oontract  about  two  yean  and  — — 
a  half,  residing  in  Gtitmgh*m>  in  the  house  of  his  master.    He  then  went 
to  TUbmry  to  be  moculated,  where  he  remained  two  months.    Hanmem 
then  sent  fo  mm,  and  he  was  hired  by  him  at  the  rate  of  4s.  per  week. 
He  continued  to  five  with  Hemsutm  under  the  last  contract  for  two  yean 
and  a  half,  during  which  time  he  resided  in  Ins  master's  boose  in  f^ffenj 
km §     Trfwd  Jgenyaa,  C.  J.  It  is  admitted,  that  since  Mem  v.  New  Whether, 
the  circumstance  of  the  parties  hairing  it  in  their  power  to  .determine  the 
service  on  giving  notice,  will  not  defeat  the  settlement  where  these  is  a 
oontract  for  a  year,  and  a  Tear's  service  under  it  (e)    Neither  could  it  be 
disputed,  mat  a  general  hiring  is  not  a  hiring  lor  a  rear.    In  the  cases 
coed  (ft),  mere  was  something  to  shew  that  the  parties  did  not  intend  that 
it  should  be  a  general  hiring;  one  was  as  long  as  the  master  wanted  a 
servant,  another  as  long  as  the  parties  liked,  where,  without  any  notice, 
the  contract  might  have  been  immediately  determined.    But  M  wherever 
the  relation  of  master  and  servant  is  to  continue  for  an  fr^Hmitft  time, 
and  cannot  be  put  an  end  to  at  the  election  of  either  party  without  notice, 
mere  the  hiring  must  be  understood  te  be  a  hiring  for  a  year.'9    If  this 
wave  not  a  general  hiring,  those  who  disputed  that  proposition  should  have 
pointed  out  for  what  time  it  was  to  continue;  and  indeed  it  has  bean 
oca  tended  to  be  for  a  month,  or  a  month  added  to  a  week,  but  them  is 
no  foundation  for  either :  for  if  that  were  so,  the  pauper  might  have  left 
the  service  at  the  end  of  the  first  month,  or  of  the  five  weeks,  without 
giving  any  notice  at  all ;  but  there  is  no  pretence  for  that ;  for  bv  the 
terms  of  the  contract,  he  was  to  pre  a  month's  notice  before  he  could  deter- 
mine ft.    And  this  is  distinguishable  from  Rex  v.  Brednmck,  for  there  was 
a  hiring  for  a  stipulated  time  less  than  a  year.    In  this  case,  independent 
of  the  first  contract,  the  parties  met  again  after  an  absence,  and  the  pauper 
was  a  second  time  hired  at  4$ .  per  week,  the  pauper  insisting  upon  an 
increase  of  wages.    This  also  was  a  general  hiring,  which  in  law  is  a  hiring 
for  a  year. — Askurtt  J.    On  the  second  hiring  an  observation  arises  from 
the  difference  of  expression,  for  there  the  pauper  was  hired  at  the  rate  of 
As.  per  week,  words  which  clearly  refer  to  the  quantum  of  wages,  and  not 
to  the  duration  of  the  contract — BullerJ.  What  Lord  Kenyon  said  in 
Rex  v.  Birdbroke,  has  been  misapplied.     His  lordship  had  disposed  of  the 
former  part  of  the  case,  namely,  that  there  was  a  hiring  for  a  year ;  and 
then  he  added  the  power  of  giving  notice  makes  no  difference,  (c) 


(a)  The  power  to  determine  the  con-  agreement;  the  pauper  and  master  being 
tract  by  notice,  makes  it  a  conditional  both  at  liberty  to  part  from  each  other 
contract.    Seethe  cases  under  that  title,  on  a  fortnight  or  mouth's  notice.    The 

(b)  Rex  v.  Newton  Toney,  Rex  v.  Odi-  pauper  received  his  wages  of  two  shillings 
ham,  Rex  v.  Dedham,  Rex  v.  Birdbroke,  and  sixpence  per  week,  sometimes  at  the 

(e)  The  case  of  Rex  v.  Bradninch  end  of  the  week,  sometimes  at  the  end  of 

cannot  be  reconciled  with  these  cases,  a  fortnight,  and  sometimes  longer,  as  he 

and  must  be  considered  as  overruled.  It  wanted  money.    It  was  argued  that  this 

was  as  follow*.    Rex  v.  Bradninch,  if.  could  not  be  taken  as  a  hiring  by  the 

10  G.  3 ;   Burr.  S.  C.  662 ;  2  Bott,  293 ;  teeek  only ;   because  they  were  not  to 

1  Net.  P.  L.  373.    Removal  from  Brad-  part  but  at  a  fortnight's  or  a  month's 

rnneh  to  Shobrooke,  confirmed.     Case :  notice,  which  is  inconsistent  with  the 

The  pauper  came  to  S.  Ruddall,  in  Cre-  idea  of  hiring  only  by  the  week.     But 

ditem,  and  agreed  to  live  with  him  by  the  Lord  Mansfield,  C.  J.,  observed,  that 

ueek,  at  two  shillings  and  sixpence  per  this  pauper  was  under  no  obligation  te 

uvek,   and   to  port  at  a  fortnight's  or  serve  for  a  year :  whereas,  in  order  to 

month* s  notice.    The  pauper  being  asked  gain  a  settlement,  there  must  be  an  obti- 

•■  how  tang  he  intended  to  live  with  Rud-  gation  upon  the  pauper  to  serve  for  a 

dull,"  replied,  "  he  did  not  know,  but  as  year.     (See  Lord  Kenyon's  remarks  oa 

long  as  they  liked"    The  pauper  lived  this  case  in  Rex  v.  Hampreston,  supra.) 
with  Ruddall  for  eight  years,  under  that 
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Sixthly,  Weekly 

wages  and 

notice. 

What  by  wages 
and  a  month's 
notice  is  a  gene- 
ral hiring. 


Seventhly,  Of 
hiring  by  the  job. 

Hiring  for  a  year 
to  spin  yarn  at  so 
much  per  stone, 
will  gain  a  settle^ 
ment. 


A  hiring  "  for  a 
year  "  to  make 
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iter  v.  Great  Yarmouth,  5  M.  $•  S.  114.    Case :  The  pauper  let  himself 
by  the  week  to  a  journeyman  baker,  and  was  to  have  5s.  per  week  wages, 
food,  and  lodging,  and  either  party  to  be  at  liberty  to  part,  by  giving  a 
month's  notice.    The  pauper  stated  that  he  let  himself  by  the  week,  but 
nothing  passed  as  to  his  being  hired  by  the  week,  except  that  he  was  to 
have  bi.  a  week  wages.    He  served  three  years  and  a  quarter,  and  quitted 
upon  receiving  a  month's  notice.  His  wages  were  paid  at  the  end  of  a  week, 
fortnight,  or  month,  as  he  wanted  them. — Lord  Ellenborough.    I  do  not 
think  any  material  argument  arises  from  its  being  first  found  that  the  pauper 
let  himself  for  a  week,  because  it  is  explained  by  the  statement  that  follows. 
The  facts  are  to  be  taken  together,  without  reference  to  the  order  in  which 
they  are  found ;  and  the  sessions  have  concluded  that  the  hiring  was  inde- 
finite.   The  first  fact  is,  that  the  pauper  let  himself  by  the  week.    But  to 
discover  if  this  was  intended  as  the  measure  of  time  for  which  the  service 
was  to  endure,  we  must  look  to  the  context  and  see  how  the  contract  was 
determinable.    We  find  then  that  either  party  was  at  liberty  to  determine  it 
by  giving  a  month's  notice.     Can  any  one  say  that  it  is  a  weekly  hiring, 
when  the  parties  were  not  at  liberty  to  part  without  a  month's  notice?  I 
cannot  say  so.    What  then  is  the  effect  of  a  month's  notice  ?    It  does  not 
follow  from  thence  that  it  was  a  monthly  hiring,  or  for  any  definite  number 
of  days.    Wherefore  as  there  is  no  limited  duration  to  be  assigned  for  the 
service,  the  law  implies  that  it  is  for  a  year.    This  mode  of  considering  the 
subject  is  strengthened  by  adverting  to  the  fact,  that  the  pauper  stated  that 
nothing  passed  as  to  his  being  hired  by  the  week,  except  that  he  was  to  hare 
weekly  wages.    It  is  therefore,  in  common  sense  and  intendment,  a  hiring 
of  which  no  certain  portion  of  time  can  be  predicted  for  its  duration,  and  is 
consequently  a  general  hiring. — Bay  ley,  J.  The  sessions  could  not  mean 
to  find  that  there  was  a  distinct  weekly  hiring,  and  upon  that,  to  submit  that 
same  question  to  us. — Abbott,  J.,  concurred. — Holroyd,  J.,  said,  This  is  not 
a  hiring  for  a  month,  for  then  it  would  be  determinable  only  at  the  com- 
pletion of  each  month's  service,  whereas  this  might  have  been  determined 
at  the  expiration  of  a  month's  notice,  without  regard  to  whether  it  expired  at 
the  month's  end  or  not.  (a) 

Rex  v.  St.  Andrew,  Pershore,  8  B.  9f  C.  679.  The  pauper  was  hired  as  a 
horsekeeper,  at  I/,  a  week.  The  terms  were  a  month's  warning  or  a  month's 
wages.  No  further  mention  of  time. — Bay  ley,  J.  The  sessions  had  no  pre- 
mises to  warrant  their  conclusion.  The  stipulation  for  a  month's  wages  or 
month's  warning,  rebuts  the  presumption  of  a  weekly  hiring.  It  was  thence 
manifest  that  it  was  intended  that  the  service  should  continue  for  a  longer 

{>eriod  than  a  week.    It  then  became  a  hiring  unlimited  in  duration,  and  the 
aw  implies  that  that  is  a  hiring  for  a  year.    Order  of  sessions  quashed. 

Seventhly,  Hiring  by  the  Job.  (b) 

If  a  pauper  is  hired  to  do  a  particular  job,  which  may  occupy  him  a 
year,  it  is  not  a  hiring  for  a  year ;  but  it  may  be  a  hiring*for  a' year,  thoagfc 
the  wages  are  regulated  according  to  the  quantity  of  work  done. 

Rex  v.  King's  Norton,  2  Stra.  1 139  ;  2  Sets.  Ca.  146  ;  1  Nol.  P.  L.  37& 
M.  Calcut  was  hired  for  a  year  to  spin  yarn  at  \Sd.  a  stone,  and  was  to  pro- 
vide herself  with  victuals  and  lodging.  She  spun  the  whole  year,  and 
boarded  and  lodged  at  her  master's,  allowing  2s.  a-week  for  the  same—By 
the  Court :  This  case  hath  all  the  requisites  of  the  statute,  and  is  a  good 
settlement.  For  in  fact  here  is  a  hiring  and  a  service  for  a  year.  And  whe- 
ther she  was  paid  by  the  year,  or  by  the  quantity  of  her  work,  was  immate- 
rial.    See  Rex  v.  Byher,jpost,  358. 

Rex  v.  Birmingham,  Doug.  333  ;  Cold.  77 ;  2  Bott,  217  ;  I  NoLPL. 
342,  376,  378,  404,  405.     Case :    T.  Baker  was  hired  in  Birmingham,  ty 


(a)  Beeston  v.  Colyer,  4  Bing.  209.  The  up  to  1826,  monthly.    He  wasdianisftd 

plaintiff  became  a  clerk  to  defendant  in  in  December,  and  the  Court  held  tait 

March,  1793.     In  1811,  his  salary  was  this  was  a  general  hiring, 

paid  quarterly, — for  the  last  six  years,  C6^  See  divisron  of  tb«  rcbject, cui*.  319. 


in  shops,  under  the  above  terms,  may  occasionally  absent  them- 

ut  cannot  work  for  another  master.     The  Court,  after  i 

ascs,  considered  that  this  was  a  good  hiring  and  service. 

.  Woedhmnl,  H.  58  Geo.  III.;  IB.  f  A  325.     Removal  from  St.    Hirta*  to  nata  ■ 

Woodhurtt.     Order  confirmed.     Case:    In  1809,  the  pauper  was   i/b^^SeT1' 

W.  MargttlM  of  St.  Ivn,  bookmaker,  to  work  in  St.  /rei  under  a   na  Ktucmcnt. 

igreement,  which  Margetti  states  to  be  lost,  and  to  be  as  follows :  "  I 

ive  this  day  agreed  to  serve  W.  M.  as  a  brickmaker,  from  Michaei- 

(iehaetmat  again.    G.  H.  engages  to  make  70,000  bricks  at  so  much 

ng  and  turning,  so  much  for  moulding  and  making,  and  so  much 

ug  to  the  kiln."     Nothing  was  said  as  to  the  lime  he  was  to  begin 

lie  probably  began  in  November,  and  then  worked  on  the  kilns  under 

iract,  not  having  finished  his  70,000  bricks  till  after  Mirhaeimai  fol- 

As  soon  as  the  pauper  had  made  the  70,000  bricks,  according  to 
act,  bis  master  had  no  control  over  him,  and  he  might  go  where  he  ^^-~ 

iven  if  it  was  a  month  hefore  Michaelnuu,  and  if  he  stopped  and  made  ' — 

.n  70,(KK)  bricks  he  was  to  be  paid  for  them,  and  the  master  could 

to  no  other  work  than  brick-making.  This  was  the  custom  of  the 
\fter  argument.  Lord  Ellenborough,  C.  J.,  entertained  no  doubt 
is  not  a  contract  which,  properly  speaking,  had  relation  to  time, 
.per  engages  to  serve  only  until  a  particular  job  be  done :  if  the 
:re  made  before  the  year  expired,  his  service  would  terminate.  So 
™  he  finished  the  last  brick  exactly  at  the  year's  end,  which  would 
improbable,  he  would  not  serve  for  a  year.  It  is  therefore  only  a 
for  that  individual  job,  and  the  introduction  of  time  into  the  agree- 
vholly  irrelevant.     Order  of  sessions  confirmed. 

.  St.  Pcter't,  Dorcliater,  1  Bla.  Rep.  443.  The  pauper,  from  six  A  pa^'i  a™. 
1,  was  maintained  and  employed  by  his  step-father,  as  a  button  ufaNpMharTto 
rithout  wages  or  contract  At  the  age  of  sixteen  he  went  away  to  work  wttn  Mm, 
«  advantageous  employment,  but  returned  soon  after,  and  agreed  ^n^aS*& 
step-lather,  to  live  with  him  in  his  house,  and  to  be  paid  li.  for  every   hi.  wort,  ii  not  a 

what  he  should  earn  at  button-making,  deducting  5i.  a-weekforhis  »™«r«lMifna-te 
Under  this  agreement  he  lived  with  him  four  or  five  years.  By  Lord  *  re"' 
'4,  C.  J.  This  is  the  case  of  a  workman  hired  to  work  by  the  piece, 
like  any  of  the  cases  where  there  was  a  hiring  for  a  year.  Indeed, 
i  general  and  indefinitely  gives  a  presumption  of  a  hiring  for  a  year, 
e  nature  of  the  service  and  subsequent  facts  concur  to  render  it  pro- 
it  it  was  so  meant.  But  the  nature  of  the  present  service  is  quite 
I.     It  is  very  clear  in  this  case,  that  there  was  no  hiring  for  &  year, 
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Tenthly,  Of 
conditional 
hiring. 


A  pauper  was  by 
indenture  hired 
for  a  year  as  a 
driver  in  a  col- 
liery* at  the 
wages  of  one 
shilling  and  ten- 
pence  for  a  good 
day's  work,  not 
exceeding  four- 
teen hours,  and 
two  pence  a  day 
more  when  that 
time  was  ex- 
ceeded; and  he 
was  to  forfeit  ten 
shillings  and  six- 
pence for  every 
act  of  disobe- 
dience, and  two 
shillings  and  six- 
pence per  day  for 
lying  idle  (to  be 
deducted  out  of 
his  wages). 
There  was  a  pro- 
viso, that  nothing 
in  the  indenture 
should  be  con- 
strued to  oust  the 
J  urisdiction  of  the 
justices,  or  to 
prevent  either 
master  or  servant 
from  applying  to 
them  in  cases  of 
disputes }  and  a 
covenant,  that  in 
case  the  master 
about  Christmas 
should  wish  to 
repair  any  en- 
gine, &c.,  be- 
longing to  the 
colliery*  he  might 
stop  the  work- 
ings for  any  pe- 
riod not  exceed- 
ing seven  days, 
without  paying 
any  wages  to  the 
pauper,  unless 
employed  in 
other  work : 
Held,  that  this 
was  a  condi- 
tional, and  not 
an  exceptive  con- 
tract. 


Tenthly,  Of  Conditional  Hirings.  (a) 

The  hiring;  may  be  conditional,  but  it  must  not  be  exceptive.  The  distinc- 
tion between  them  is  clearly  explained,  by  Mr  Justice  Bayley,  thus — "  A 
conditional  hiring  is  where  the  contract  is  for  the  entire  year,  but  a  provision 
is  introduced  that,  on  a  given  event,  it  shall  be  competent  to  either  party  to 
suspend  or  put  an  end  to  the  service.  If  neither  party  avails  himself  of  the 
condition,  the  contract  becomes  absolute.  But  in  an  exceptive  hiring,  the 
relation  of  master  and  servant  cannot  subsist  through  the  year,  unless  they 
enter  into  some  further  arrangement  It  is  no  objection  to  die  contract,  that 
there  is  an  implied  exception  by  the  custom  of  the  country,  in  a  par- 
ticular trade,  or  by  the  general  law  of  the  land.  But  any  limitation  as  to 
the  number  of  working  hours  is  an  exceptive  hiring,  and  will  not  gain  a 
settlement,  ante,  368.   Rex  v.  Byher  affords  the  best  illustration  of  these  roles. 

Rex  v.  Byher,  2  B.  $-  C.  114 ;  3  D.  $•  R.  330 ;  2  D.  fr  R.  Mag.  C*.  15; 
1  Nol.  P.  L.  379.    Order  of  removal  of  W.  Gray  from  Haughton-le-Spring  to 
Byher,  was  confirmed,  subject  to  a  case.     By  an  indenture  of  the  23d  of 
October,  1809,  made  between  J.  Potts  of  Byher  of  the  one  part,  and  the  several 
persons  whose  names  or  marks  were  thereunto  subscribed  of  the  other  part ; 
J.  Potts  did  hire  the  several  other  parties  thereto,  and  they  did  bind  tnem- 
sekes,  as  workmen  or  servants,  to  be  employed  in  a  certain  colliery  for  a  whole 
year,  from  the  21st  day  of  January,  1810,  and  to  serve  J.  P.  in  the  colliery 
for  certain  wages  mentioned ;  and  J.  P.  did  covenant  to  pay  to  every  driver, 
for  every  good  day's  work,  not  exceeding  fourteen  hours  m  single-shaft  pits, 
(and  2d.  per  day  when  that  time  was  exceeded,)  1«.  lOd.    And  the  several 
persons  hired  did  covenant  with  J.  P.  diligently  to  perform  and  obey  his 
orders  as  to  working  the  colliery,  and  to  work  the  colliery  fairly  and  regu- 
larly, or  in  default  thereof  should  forfeit  (to  be  retained  out  of  their  wages) 
10s.  6d.  for  every  act  of  disobedience,  and  2s.  6d.  for  lying  idle  upon  each 
hewer,  driver,  &c. ;  and  for  every  working  day  which  any  of  them  should 
absent  themselves  from  their  employment,  or  should  neglect  to  fulfil  the 
whole  of  an  usual  day's  work,  unless  prevented  by  sickness  or  some  other 
unavoidable  cause,  the  defaulters  should  forfeit  2s.  6d.  for  every  such  default 
or  neglect,  all  which  forfeitures  should  be  deducted  out  of  the  wages  of  each 
offender  at  the  first  pay-day  next  after  the  offence.  There  was  a  proviso,  that 
the  indenture  should  not  be  construed  to  extend  to  exclude  any  justices  from 
any  cognizance  which  the  law  of  this  kingdom  hath  given  to  justices  over 
masters  and  servants ;  but  that  the  several  parties  should  be  at  full  liberty, 
upon  any  breach  of  any  of  the  covenants,  to  require  the  aid  of  any  justice 
to  compel  the  performance,  or  punish  any  breacn  of  such  covenants,  as  far 
as  by  law  they  could  if  the  indenture  had  not  been  made.     And  it  was  fur- 
ther agreed,  that  if  J.  P.  should  think  it  necessary,  about  Christmas,  1822, 
to  do  any  thing  needful  to  be  done  in  the  colliery,  or  the  working  of  thr 
same,  that  then  it  should  be  lawful  for  him  to  stop  the  workings  for  any 
time  not  exceeding  seven  days,  without  paying  any  wages  to  those  prevented 
from  doing  their  daily  work,  except  such  of  them  as  should  be  employed  in 
any  other  work  about  the  colliery,  who  should  be  paid  reasonable  wages  for 
such  work.    This  indenture  was  executed  by  J.  Potts  and  by  the  pauper, 
together  with  other  workmen.     Gray  was  a  driver.    When  the  indenture 
was  executed,  Gray  was  in  the  service  of  J  Potts  at  the  colliery,  and  he 
continued  in  his  service  as  a  driver  for  a  whole  year,  from  the  21st  ciJamt- 
ary,  1810,  till  the  21st  of  January,  1811,  and  resided  during  all  that  year 
in  Byher.    There  was  no  evidence,  either  that  the  pauper  had  or  had  not 
incurred  any  penalty  or  forfeiture  during  his  year's  service  under  the  inden- 
ture, or  that  any  deduction  had  or  had  not  been  made  from  his  wages. 

Bay  ley,  J.,  on  a  subsequent  day  delivered  the  judgment  of  the  Court 
The  question  in  this  case  was,  whether  the  hiring  was  conditional  or  ex- 
ceptive.   Many  cases  of  this  description  are  to  be  found  in  the  books, 


(a)  See  division  of  this  subject,  ante,  319. 


V"  T- 
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stween  which  the  distinction  b  rather  subtle,  sad  at  first  ei^bt  not  easily     fisttW^.  Of 
iscorered.    Adverting  to  them  all,  the  proper  distinction  appears  to  be      eendUumui 
is;  if  tke  boremin  be  orioinmliy  mode  for  en  entire  yeor,  end  fciwu  are        Idrmgs. 
irodueod  eapHemblo  to  m  continuence  of  tke  relation  of  master  and  servant  — — 
via*  tkewnme  mmr,  fat  Mtt»  is  also  a  provision,  that  t»  aetata  swat  ft 
all  1*  competent  to  the  parties  to  ma  on  end  to,  or  suspend  tke  service  for  a 
wteftke  year,  still  *  settlement  is  joined  if  tke  service  is  actually  ptrfirmed 
r  m  whole  year,,  ond  neither  party  mvaih  hiinmff  of  tke  condition.    A  con- 
tionsi  hiring  is,  for  tins  purpose,  the  same  as  an  absolute  hiring,  unless 


e  condition  is  acted  noon.    An  exceptive  hirinyu  one  by  which  the  relation  ommcikmm- 

'  mooter  ond  mrvsmt  will  not  subsist  for  tke  whole  year  ,  unless  some  further  STJJSSSE0* 

wmmmnent  is  entered  into  j  and  if  by  the  bargain  days  or  hours  m  excluded  firiS**8**^*" 

ma  the  service,  that  is  an  exceptive  hiring.    It  has  been  oontended  (hat 

■sj  both  days  and  hours  are  excluded;  but  we  are  of  a  different  opinion. 

be  pauper  was  hired  by  indenture,  and  it  was  aneed  that  the  master  should 

ce  wot  every  good  day's  work  not  exceeding  fourteen  hours,  (and  2d.  per 

qr  when  that  time  was  exceeded,)  is.  104.    It  was  said  that  the  pauper 

is  entitled  to  absent  himself  at  the  expiration  of  fourteen  hours,  and  that 

e  master  could  not  compel  him  to  won  any  longer.    We  are  of  opinion, 

at  die  time  was  only  mentioned  as  the  measure  of  the  wages ;  that  the 

■tract  does  not  impose  any  limit  upon  what  might  reasonably  be  required 

rthe  master;  and  that  the  relation  of  master  aiia  serrant  contmoed  during 

m  whole  twenty-four  hours.    Upon  the  forfeitures  also,  we  think  mat  the 

taper  might  not,  upon  payment  of  them,  be  absent  if  he  thought  fit,  but 

at  they  were  inserted  to  enforce  regular  attendance;  and  this  new  of  it  is 

mMmmmA  by  the  clause  stipulating  that  nothing  in  the  contract  shall  be 

nstrned  to  abridge  the  power  of  the  magistrates.    Another  clause  has 

on  insisted  upon  for  the  appellants ;  that  relating  to  the  repair  of  the 

sjuut.    If  that  was  an  exception,  this  was  a  contract  for  a  year,  minus 

rem  days.    But  we  think  it  a  contract  for  a  year,  with  power  to  themastet 

stop  die  work  if  he  thought  fit  Had  he  done  so,  the  question  would 
ire  teen  different;  but  that  is  not  found.  This,  therefore,  was  ft  bargain 
r  a.  year,  with  liberty  to  suspend  the  serrice,  which  constitutes  a  condi* 
ami  and  not  an  exceptive  hiring.  This  distinction  between  conditions  vjdA 
cepHons  is  consistent  with  all  the  decisions.  In  the  cases  where  a  servant 
rang  liberty  to  be  absent,  has  been  held  not  entitled  to  a  settlement,  it 
II  be  found,  either  that  the  servant  availed  himself  of  the  liberty,  or  that 
e  time  was  necessarily  excepted  out  of  the  original  contract.  This  being 
conditional  hiring,  and  the  condition  not  having  been  acted  upon,  the 
toper  gained  a  settlement  in  Byker.  And  the  order  of  sessions  was  there* 
re  right     Order  confirmed. 

The  following  correct  summary  is  from  a  note  by  the  learned  reporters  of 
ie  above  case  of  Rex  v.  Byker, 

In  Bex  v.  Bishops  Hatfield,  2  Bott,  211,  the  pauper  was  hired  for  a 
»ar,  with  liberty  to  let  himself  for  the  harvest  month  to  any  other  person, 
l  Rex  v.  Bmpengham,  2  Bott,  217,  the  hiring  was  for  a  year,  with  liberty 
•  be  absent  eleven  days  during  the  sheep-shearing  season.  In  Rex  v. 
rhngton,  I  M.  fr  S.  622 ;  the  hiring  was  for  a  year,  with  liberty  to  be 
gent  during  the  sheep-shearing  season.  In  Rex  v.  Turvey,  2B.$-A.  520 ; 
e  hiring  was  for  a  year  from  Michaelmas,  to  go  away  a  month  at  harvest, 
id  make  up  the  time  after  Michaelmas.  In  each  of  these  cases  the  pauper 
d  absent  nimself  according  to  the  liberty  reserved  in  the  original  con- 
ict ;  and  it  was  held  that  no  settlement  was  gained  by  such  hiring  and 
rvice.  There  are  two  cases,  Rex  v.  Westerleigh,  Burr.  S.  C.  753 ;  and 
ex  v.  Winchcomb,  1  Doug.  391 ;  which  appear  to  be  at  variance  with 
ose  decisions.  In  each  of  these  two  cases  the  pauper  was  hired  for  a 
jar,  with  liberty  to  be  absent  on  duty  as  a  militia  man  for  a  month,  and 
5  accordingly  was  absent ;  yet  it  was  held  that  the  hiring  and  service  con- 
ned a  settlement  In  Rex  v.  Over,  1  East,  599 ;  Lord  Kenyan  says,  that 
ie  ground  of  those  decisions  was,  that  the  leave  of  absence  stipulated  for, 
as  no  other  than  what  the  law  would  have  compelled  without  stipulation, 
i  several  other  cases,  it  has  been  held  that  implied  exceptions  will  not 
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Tsnthty.  Of 

conditional 

hiring*. 


A  hiring  at 
wagef,  payable 

auarterly,  with 
berty  to  part  on 
a  month's  notice 
at  the  end  of  any 
quarter,  is  a 
yearly  hiring. 


A  hiring  at  Ave 
pounds  per  year 
wages,  with 
liberty  to  part  at 
a  month's  wages 
or  warning,  is  a 
yearly  hiring. 


Hiring  condi- 
tional as  to  lik- 
ing, a  good  hiring 
for  a  year,  where 
the  service  con- 
tinues so  long. 


$00T—  (V.  Settlement  of  the  Poor.) 

prevent  the  gaining  of  a  settlement,  but  that  if  they  are  expressed  in  the 
contract  they  will  hare  that  effect.  Rex  v.  Macclesfield,  Burr.  S.  C. 
458.  Rex  v.  All  Saints,  Worcester,  I  B.  £  A.  322.  And  there  apneais 
to  be  this  distinction  between  them,  that  notwithstanding  the  implied  ex- 
ceptions, the  relation  of  master  and  servant  continues  during  the  whole 
year;  whereas  that  relation  has  been  considered  at  an  end  during  the  ex- 
cepted periods  stipulated  for  in  the  contract.  Rex  v.  Wrinyton,  Burr.  S.  C. 
280.  but  in  the  cases  of  the  militia  men,  it  seems  that  the  relation  of 
master  and  servant,  must  at  all  events  have  been  suspended  for  the  time 
during  which  they  were  out  on  duty,  ft  seems  difficult,  therefore,  to  under- 
stand on  what  principle  those  cases  are  sustainable ;  and  see  the  observa- 
tions made  by  the  Court,  in  Rex  v.  Beaulieu,  3  M.  $-  S.  229. 

Rex  v.  Atherton,  Burr.  S.  C.  203;  Bott,  360.  R.  Harrison  was  hired 
for  a  year  by  T.  Barlow  of  Barton,  at  42.  wages,  payable  quarterly.  And 
it  was  agreed,  that  either  should  be  at  liberty  to  determine  the  contract,  at 
the  end  of  any  quarter,  on  a  month's  notice.  No  notice  was  ever  given, 
and  the  servant  continued  in  the  service  the  whole  year.  The  servant 
declared  at  the  time  of  the  hiring,  that  the  reason  of  the  hiring  being  made 
determinable  at  the  end  of  every  quarter  upon  notice,  was,  that  he  would 
not  be  hired  so  as  to  lose  his  former  settlement  But  by  the  Court  unani- 
mously and  clearly :  this  is  a  good  settlement. 

Rex  v.  New  Windsor,  Burr.  S.  C.  19 ;  2  Bott,  248 ;  I  Nol.  P.  L.  362, 
365,  366.  D.  Brookes  was  hired  to  Colonel  Merrick  at  Thorp;  and  was 
to  go  into  her  service  a  month  upon  lilting ;  and  was  to  have  bL  a-year 
wages ;  but  was  to  go  away  from  her  service,  on  a  month's  wages  or  a 
month's  warning  on  either  side.  She  continued  near  two  years  in  this 
service,  without  any  other  hiring,  and  received  her  wages  quarterly.  This, 
by  the  unanimous  opinion  of  the  Court,  is  a  hiring  for  a  year,  (a) 

In  Wandsworth  v.  Putney,  2  Bott,  288,  the  master  told  a  boy  coating 
into  his  service,  that  if  he  staid  a  year  and  behaved  well,  he  would  grrehha 
a  livery  and  wages  the  next  year ;  this  was  held  to  be  a  clear  yearly  hiring. 

Rex  v.  Lidney,  Burr.  S.  C.  1 ;  2  Bott,  358 ;  1  NoL  P.  L.  361.  M. 
Brewer  was  hired  to  W.  Wake  for  a  quarter  of  a  year;  and  if  her  master 
and  she  liked  one  another,  she  was  to  continue  for  a  year,  and  to  have  32.  fcr 
her  year's  wages.  She  entered  into  the  service,  and  continued  one  whole 
year,  and  received  the  3/.  It  was  argued,  that  as  it  was  in  the  election  of 
either  party,  during  the  first  quarter,  whether  she  should  continue  or  net, 
she  could  not  be  originally  hired  for  a  year.  But  the  Court  held  this  con- 
ditional hiring  to  be  a  good  hiring  for  a  year :  since  the  master  and  she  die* 
like  one  another,  and  a  year's  service  was  actually  performed  under  it 

Rex  v.  St.  Ebbs,  Burr.  S.  C.  289 ;  2  Bott,  361 ;  1  Nol.  P.  L.  361. 
C.  Guy  was  removed  from  Hoh/well  to  St.  Ebbs.  Order  confirmed.  Case: 
The  pauper  was  hired  to  T.  White  of  Holywell,  to  come  for  a  quarter  of  • 
year,  and  to  have  after  the  rate  of  20*.  a-year ;  and  if  he  and  Ins  mass* 
liked  each  other,  he  was  to  continue.  He  did  continue  a  year  and  a  ssfc* 
above  the  said  quarter,  without  any  other  hiring,  and  received  his  wafts  tf 
he  had  occasion  for  them.  It  was  moved  to  quash  these  orders,  for  that  the 
settlement  was  in  Holywell  by  this  hiring  and  service :  for  a  uundhioonl 
hiring  is  a  hiring  for  a  year,  provided  the  condition  be  performed.  And  a 
rule  was  made  to  shew  cause.  But  no  cause  was  shewn.  And  the  rale  «at 
made  absolute.  See  supra,  the  cases  where  the  pauper  might  quit,  or  se 
turned  away,  at  pleasure. 

Rex  v.  Sandhurst.  7  B.  Sr  C.  557.  A  hiring  for  a  year,  by  an  edseer  of  a 
military  college,  reserving  the  right  of  dismissing  the  pauper  without  nones, 
is  a  good  hiring  for  a  year.    (See  this  case,  post.) 


(a)  Beeston  v.  Colyer,  4  Bing.  309.—  warning.    There  does  not  appear  to  St 

Gaselet,  J.  "  In  domestic  service  there  is  any  such  practice  with  respect  to  ss> 

a  common  understanding  that  such  a  vants  in  husbandry.''      2  SuHds  R. 

contract  may  be  dissolved  on  reasonable  256.7  :  and  see  Car.  4  Pay.  370,  510, 

notice,  as  a  month's  wages  or  a  month's  606. 


Fffikfy—Of  Srttkmtot  by  Hiring  and  Service.— I.  The  Hirin 

JUm  r.  NartkmM,*  D.+M.  790;  1 />.*Jl  Jf*.€b.41&    The  pauper 
te  hired,  and  aerved  for  a  year  with  hie  master  at  NorthwolsL    The  ate 

"  (meat  o4— iMAott,  C.  J.    I  on  of  opinion,  that 

_  for  a  year,  to  serve  in  JPinasfia,  ana  tborofoes 

an  oust  be  fnaafcri     Jnat  before  the  end  of  the  first  year,  the 

any  to  the  paapcr,  a  Will  yog  go  with  me  into  Branim?"    The 

ears  he  haa  no  objection.    If  nothing  »«•  iweed,  it  is  elenr  that 

mm  be  a  hiring  for  another  tear.    The  maater  then  says,  «* 1  am 

job  will  not  be  etna*  enough  for  the  work  there,  bat  toy."    The 

of  that  is,  "Westell  eontractfor  a  year ,  bat  if,  upon  a  little 

*  yon  aie  not  sfeong  enough,  than  onr  eontmot  ia  at  an 


^■n 


Thatts  a  ooqlitional  hying.    The  padper  triaa, »  found  sfeong  enough, 

fii  aa  aa  ~ 


for  forty  day*.  This  ia  a  settlemcnt^flsyfry,  J.  It  ia 
ntmet  for  a  year,  and  a  settlement  ia  gainod^iftetey, 
la  a  eoadttosad  airing  for  a  year ,  the  condition  being,  the 
r  strength  enough  to  do  the  work.  The  contract  ia  not  m 
for  a  year,  bat  eoH  that  does  not  prevent  a  oondttanal  * " 

inaahee 


Order  of  aasakms  qi 

Eleventhly    Esvsptb*  Airings,  (a) 

between  conditional  and  eccawth*  Wrings,  ban  beam      Bsssnteftr, 
358.)  OfsswplJss 

fleni,  Asm  S.  C.  791 ;  9  BoU,  SIS ;  1  Nol.PL.9M.  " 

before  Havtormsyk  foir,  hired  himself  to  M.  ffmatardf  float, 

to  the  next,  being  one  year,  at  the  wages  of  SI.  u  subject  to  a  Uiarty  wanl 

*ae  season,"  and  to 

entered  opon  the 

and  aerved  Hubbard  for  above  three  quarter*  of  the  year,    fie  went 

s  in  the  season,  for  about  eleven  daya,  and  aerved  Hubbard  the  — ~ 
Ihe  year.  He  received  to  Ida  own  ate  whet  was  paid  Urn 
■Keep  shearing,  besides  his  wages  of  31.  One  day  in  the  season, 
i  lis  Banter's  leave  to  go  a  sheep-shearing:  his  master  said  he  was 
fpfn*j  oat,  and  eonld  not  spare  him  that  day ;  and  in  consequence  thereof 
he  did  not  go.  The  pauper,  during  the  shearing  season,  returned  frequently 
to  his  master's  house,  and  did  what  work  was  to  be  done ;  and  his  master 
found  him  his  board  as  often  as  he  returned  home.  The  Court  were  of  ooinion, 
that  this  was  an  exception  out  of  the  contract  at  the  time  of  making  it. 
Thev  held  it  to  be  a  part  of  the  contract,  and  not  to  be  considered  upon 
the  footing  of  leave  of  absence  given  by  the  master;  who,  being  bound  by  the 
contract,  could  not  refuse  agreeing  to  it  Consequently  no  settlement  was 
obtained  under  this  hiring. 

Rax  t.  Bishop's  Hatfield,  Burr.  S.  C.  439;  2  Bott,  307;  1  NoL  P.  L.  ^SbSS^Si 
388.    A  man  was  hired  from  Michaelmas  to  Michaelmas,  for  6/.  wages,  himittfduriiit; 
"  wish  Starrs'  to  let  himself  for  the  harvest  month  to  any  other  person."    He  ^**™"* 
served  tffl  the  harvest  month,  and  then  hired  for  that  month,  and  received  JSStment    *° 
wages  for  it.    During  that  month  he  brewed  for  his  master,  and  lodged  in 
his  Boaster's  house  during  the  whole  year ;  and  served  out  the  remainder 
of  bis  lime,  and  received  his  5/.  wages. — By  the  Court :    This  is  in  effect 
only  hiring  for  eleven  months :   and  the  harvest  month  is  the  principal 
ssonth  of  the  year.    It  is  safest  to  keep  to  the  statute.    If  we  allow  this, 
we  shall  not  know  where  to  stop. 

Rex  t.  Rushukme,  10  East,  325 ;  Bott,  cont.  137;  1  Nol.  P.L.  383.    The  5,£wlftttl 
Mnper  was  hired  for  four  years,  "with  liberty  to  leave  a  week  every  year,  to  see  ty  tok»rea 
ks  friends.'* — Per  Lord  Elienborough,  C .  J.  Here  is  a  hiring  for  a  period  of  week  •▼or  veer 
foer years,  with  an  exception  ofa  week  in  every  year,  that  is  toVe  taken  to,ee  "»**»*• 
distributively,  a  week  out  of  each  year.    Therefore  the  master  had  no 


(a)  Set  division  of  the  subject,  ante,  319. 

A  A  2 


362 

Eleventhly, 

Of  exceptive 

hiring*. 

80  if  the  stipula- 
tion be  thmt  the 
■errant  shall 
have,  "  daring 
the  year,  two  or 
three  days  to  see 
her  friend*,"  it  Is 
an  exceptive 
hiring. 


Stipulation  by 
pensioner  to  have 
two  days  in  each 
half  year  to  go 
and  receive  his 
pay,  defeats  his 
settlement. 


Hiring  for  &  year, 
at  weekly  wages, 
with  liberty  to  be 
absent  in  the 
sheep-shearing 
season,  but  to 
find  a  fit  man.  at 
"his  oumespente, 
to  do  his  work 
daring  his  ab- 
sence, but  hie 
own  wage*  to  go 
on  during  the 
whole  time,  will 
not  gain  a  settle- 
ment. 


ftoor— (V.  Settlement  of  the  Po&r.) 

dominion  over  the  servant  for  any  one  entire  year,  but  only  for  one  year 
minus  one  week  in  that  year,  and  so  on. (a) 

Rex  v.  Leamington  Prion.  8D.&R.  329;  4  D.  $•  R.  Mag.  Ca.79.  Order 
of  removal  of  Sarah  Penn,  from  Middleton  Cheney ',  to  Leamington  Prion, 
confirmed.  The  pauper  was  hired  to  Mr.  Cooper,  in  Leamington  Prion, 
at  Whitsuntide,  1823,  until  Michaelmas  in  the  same  year.  She  entered 
into  service  immediately  after  being  so  hired,  and  continued  therein  until 
said  Michaelmas,  when  she  was  again  hired  by  said  Edward  Cooper, 
until  the  Christmas  day  following.  On  the  day  after  Christmas  day,  the 
mistress  offered  the  pauper  to  hire  her  for  a  year,  te  which  the  pauper 
agreed,  the  pauper  at  the  same  time  requiring,  and  the  mistress  agreeing, 
that  she  should  nave,  during  the  year,  two  or  three  days  to  see  her  friends; 
and  she  accordingly  had  three  days,  in  February,  1824,  having  first  asked 
her  mistress  if  she  might  have  them,  to  which  tne  mistress  replied,  u  Yes, 
you  had  better  have  them  now,  as  the  season  will  soon  begin,  when  you 
cannot  have  them."  Under  this  latter  hiring  she  staid  till  Michaelmas, 
1824,  when  she  was  discharged,  in  consequence  of  being  pregnant — 
Bay  ley,  J.  Looking  at  the  facts  of  this  case,  there  is  no  cLoubt  that  this 
was  not  a  hiring  for  a  year.  There  had  been  two  hirings  for  broken  periods, 
and  at  the  expiration  of  those  broken  periods,  the  mistress  proposes  a  hiring 
for  a  year.  The  pauper  agrees,  but  with  a  proviso ;  and  the  proviso  is, 
that  she  shall  be  at  liberty  for  two  or  three  days  to  see  her  friends.  Now 
there  are  many  cases  which  say,  that  if,  at  the  time  of  hiring,  there  is  a 
stipulation  giving  the  pauper  the  option  of  being  absent  during  any  part 
of  the  year,  that  tims  is  to  be  considered  as  excepted  out  of  the  contract, 
and  treated  as  a  hiring  for  a  year,  minus  the  time  the  servant  is  entitled 
to  be  absent. — Holroyd,  J.,  and  Littledale,  J.,  concurred.     Orders  quashed. 

Rex  v.  Over,  1  East,  599;  2  Bott,  299;  1  Nol.  P.  L.  382,  383.  The 
pauper  let  himself  for  a  year,  but  being  an  East  India  pensioner,  he  was  to 
have  two  days  in  each  half-year  to  himself,  to  go  to  receive  his  pension.— 
Lord  Kenyan,  C.  J.,  said  there  was  no  colour  for  contending  that  the  pauper 
gained  a  settlement  by  this  hiring  and  service.  The  case  of  the  miliua-mtn 
went  altogether  upon  the  ground,  that  the  leave  of  absence  stipulated  for 
was  no  other  than  what  the  law  would  have  compelled,  without  any  such 
stipulation.  It  was  part  of  the  public  service ;  no  conclusion,  therefore,  cm 
be  drawn  from  thence  in  support  of  this  settlement  Here  was  an  expresi 
exception  of  four  days  in  the  year,  during  which  the  pauper  was  not  to  be 
under  the  control  of  the  master.     See  Rex  v.  Macclesfield,  (post,  307.) 

Rex  v.  Arlington,  I  M .  $•  S.  622 ;  1  Nol.  P.  L.  384,  394.  Removal 
from  Arlington  to  Wilmington.  Order  quashed.  Case :  The  pauper  was 
hired  for  a  year  from  Michaelmas,  1809,  to  Michaelmas,  1810,  as  shepherd 
to  J.  King,  of  Wilmington,  to  receive  thirteen  shillings  and  sixpence  per  week 
wages,  and  an  allowance  for  a  hog,  and  to  be  at  liberty  to  be  absent  during 
the  sheep-shearing  season,  but  to  find  a  fit  man,  at  his  own  expence,  to  dt 
his  work  during  the  time  of  his  absence,  but  his  own  wages  of  thirteen  shil- 
lings and  sixpence  a-week  were  to  go  on  during  the  whole  time.  Tk 
pauper  served  the  year,  was  absent  during  the  sheep-shearing  season,  and 
employed  and  paid  a  person  to  tend  the  flock,  but  occasionally  returned 
during  that  period,  and  assisted  in  the  management  of  it,  especially  01 
Sundays,  ana  from  time  to  time  gave  directions  to  the  person  employed  by 
him.  It  was  argued  that,  though  working  for  another  person,  he  continued 
the  servant  of  King. — Lord  Ellenborough,  C.  J.  It  has  never  been  deter- 
mined that  a  contract  for  service  by  deputy,  is  service  by  himself.  The  dis- 
tinction taken  in  all  the  cases  is,  whether  the  liberty  of  absence  forms  a  part 
of  the  original  contract  so  as  to  be  an  exception  out  of  it,  or  whether  it  he  by 


Res  v.  Wil- 


(a)  Where  it  was  part  of  the  contract  and  K.  B.  confirmed  it. 

that  the  pauper  should  go  away  a  fort-  lough  by,  E.  11  Geo.  IV.  MSS.    See, 

night  before  the  end  of  the  year,  this  the  however,  Rex  v.  Sulgrave,  poet,  383. 
sessions  held  to  he  an  exceptive  hiring, 
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pwnriiion  of  the  matter  during  the  continuance  of  the  contiaet    If  this      Ekmmtklw, 
wring  could  be  deemed  to  confer  a  settlement,  the  oonaeqaence  would  be,     Qftxetptim 
that  a  person  might  gain  as  many  settlements  as  then  axe  forty  dam  in  one        Mrtajs. 
year.   He  iniAt  hire  himself  to  A.,  with  liberty  to  be  absent  with  A  and  C^  ' 

and  ao  on,  and  if  he  could  get  forty  days'  service  with  each,  he  might  accu- 
mulate eight  or  nine  settlements  in  the  course  of  a  year.  8uch  a  coo* 
sequence  would  be  preposterous.  What  doe*  this  hiring  really  mean?  A 
hinng  for  a  year  it  where  the  servant  is  to  be  under  the  control  and  ^»"*yiH 
of  bis  matter  for  the  whole  year;  but  here  the  pauper  was  not  to  be  so,  but 
was  to  be  athberty  to  find  a  substitute  for  the  sheep-shearing  season.  The 
ease  will  scarcely  bear  a  serious  argument    Order  of  sessions  oonnrmed. 

Iter*.  TWssy,  2£.  <M- 520;  1  NoL  P.  L.  333,  354.     T.  Smith  was  Hktafforartar. 
hired  for  a  year  from  OJiMickmeimMi,  to  go  away  a  month  at  harvest,  and  ?»jJgJ*JE» 
main  flin  thnr  nftir  Tifirftamfmsr  He  went  away  for  a  month  at  harvest,  and  Ht?j«*  ttnSsirt 
continued  in  his  master's  service  a  month  after  Mickmdmmt.    Holbeek  and  a^yUsssaajsr 
Aimni  cited  Rex  v.  Ruskuhme,  and  Rex  v.  BmckUmd,  in  support  of  the  i^aMrfalr  i- 
emto;  a^JaMoftaiidifewrrMwem  mmmm 

It  has  been  decided  in  this  Court,  that  where  there  has  been  a  hiring  for  a 
wear  and  a  service  for  a  year,  although  that  service  has  not  been  under  one 
bring,  the  servant  gains  a  settlement  But  I  hope  no  rash  genius  will  ever 
carry  the  matter  any  further.  The  only  question  here  is,  what  is  the  mean- 
ing of  the  word  «*  year "  in  this  statute.  I  apprehend  the  legislature  clearly 
to  nave  meant,  one  entire  consecutive  period  of  three  hundred  and  sixty-five 
day*.  Unless  that  were  so,  we  might  have  to  deduce  a  settlement  of  a 
pauper  by  taking  different  unconnected  days  and  weeks  from  a  long  series 
of  years,  so  as  to  make  up  in  the  whole  a  year's  service.  And  so  it  would 
happen  mat  a  hiring  for  the  month  of  August,  for  this  and  eleven  successive 
years,  would  amount  to  a  hiring  for  one  year.  I  have  often  lamented,  that 
m  so  many  instances  the  Court  has  departed  from  the  plain  and  literal  con- 
struction  of  the  statutes  relating  to  the  setdement  of  the  poor.  As  for  as  the 
anthortrfcn  go,  I  have  always  held  and  shall  always  continue  to  hold  myself 
bound;  but  where  they  are  silent,  I  shall  feel  myself  bound  to  construe  mese 
Acts  of  Parliament,  according  to  the  plain  and  popular  meaning  of  the 
words* — Ifev&y,  J.,  and  Holroyd,  J.,  concurred. 

Rex  v.  Edgmond,  3  B.  $-  A.  107 ;  1  Nol.  P.  L.  380.    The  pauper  agreed 
to  serve  T.  S.  a  bricklayer,  for  three  years,  if  he  so  long  lived,  at  weekly 
wages ;  and  in  case  he  should  neglect  his  master's  business,  or  lose  any  time 
on  his  own  account  in  any  one  week,  during  the  first  year,  then  that  T.  8. 
should  deduct  from  his  weekly  wages  in  proportion;   and  T.  S.  agreed 
that  he  would  pay  wages  in  proportion  to  any  over  work  which    the 
pauper  might  do  in  any  one  week.      There  were  similar  stipulations  for 
the  second  and  third  years  of  the  term ;  and  it  was  also  agreed!  that  in  case 
they  could  not  work  through  severity  of  weather  in  any  one  year,  in  the 
winter  time,  then  that  T.  S.  should  pay  no  wages  during  that  time,  but 
should  permit  the  pauper  to  employ  himself  in  any  other  business  whatever. 
It  appeared  that  the  pauper  served  one  year  and  a  half,,  without  availing 
himself  of  the  stipulation. — Abbott,  C.  J.  The  agreement  contains  in 
substance  an   engagement  to    work   only  during   certain  hours  of  the 
day,  and  I  do  not  see  what  remedy  the  master  could  have  had,  sup* 
posing  the  pauper  had  refused  to  work  after  the  usual   hours.     The 
agreement,  taken  altogether,  seems  to  me  to  contain  a  promise  only  to 
serve  for  a  part  of  the  year. — Bay  ley,  J.,  {inter  alia)  observed,  that  if  by 
tbe  usage  of  trade  certain  exceptions  are  implied  or  introduced,  they 
will  not  prevent  a  settlement    There  is  clearly  an  exception  here— the 
period  of  frost    The  contract  is  not  confined  to  the  particular  trade.    The 
pauper  might  engage  to  serve  other  persons,  and  so  might  contract  incon- 
sistent relations  at  one  and  the  same  time.    Rex  v.  Martham,  1  East,  239, 
is  distinguishable  from  the  present,  because  there  was  no  such  express 
authority  as  this  to  contract  a  relation  of  service  with  another  master; 
betides,    that  was  not  a  general  contract  of  service,  but  to  serve  in  the 
particular  trade  of  a  bricklayer. — Holroyd,  J.,  thought  the  contract  was  for 
service  only,  during  the  usual  hours. 
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A  labourer  hired 
himself  from  Mi* 
chaelmas  to  Mi- 
chaelmas, and  by 
the  contract  he 
was  to  have  a 
month  in  harvest 
to  himself,  and  if 
he  and  his  master 
could  not  agree 
for  the  harvest 
month,  he  was  to 
harvest  where  he 
pleased.    He 


agreed  with  his 
master  to  work 
for  the  month, 
and  continued  in 
the  service  dur- 
ing- the  whole 
year:  Held, that 
this  was  an  ex- 
ceptive  hiring. 


The  owner  of  a 
colliery  hired  his 
workmen  for  a 
year,  but  they 
were  not  to  be 
required  to  work 
during  ten  days 
in  the  Christmas 
holidays:  during 
the  working  days 
they  were  to  re- 
ceive two  shil- 
lings and  six- 
pence per  day 
wages,  and  to 
forfeit  a  penalty 
for  neglect;  they 
were  to  do  such 
quantity  of  work 
as  was  equal  to  a 
full  day's  work  j 
and  as  soon  as 
that  was  accom- 
plished, they 
were  to  be  at 
liberty  to  go 
where  they 
pleated;  there 
was  a  reservation 
of  the  jurisdic- 
tion of  the  jus- 
tices in  case  of 
any  disputes : 
Held,  that  this 
was  an  exceptive 
contract,  and 
that  a  settlement 


$00T— (V.  Settlement  of  the  Poor.) 

Rex  v.  Althorne,  2  B.  $•  C.  112 ;  3  D.  &  R.  375 ;  2  D.  $•  R.  Mag.  Ca.  69. 
John  Wiggins  was  removed  from  Mayland  to  Althome.  Order  confirmed* 
Case :  The  pauper,  at  Michaelmas,  1821,  agreed  with  Mr.  Croil,  a  farmer  of 
Mayland,  to  live  with  him  as  his  servant  in  husbandry,  from  that  Michael- 
mas till  the  following,  at  10*.  per  week  for  the  winter  half-year,  and  1  is.  per 
week  for  the  summer  half-year ;  the  pauper  to  have  a  month  in  harvest  to 
himself,  and  if  he  and  his  master  could  not  agree  for  the  harrest  month,  the 
pauper  was  to  harvest  where  he  pleased.  If  any  one  offered  the  pauper  more 
money  than  his  master  for  the  harrest  month,  the  pauper  had  a  right  to  go. 
At  the  commencement  of  the  harvest,  the  master  offered  the  pauper  57.  for 
the  harvest,  which  the  pauper  at  first  refused,  and  required  6/.  5#.,  but  after- 
wards agreed  to  take  the  5/.,  and  accordingly  continued  in  his  master's  ser- 
vice during  the  whole  year,  and  received  his  wages  weekly. — Bayley.  J.  I 
am  of  opinion  that  the  sessions  have  rightly  decided  that  this  was  not  a  con- 
ditional but  an  exceptive  hiring.  There  may  be  nice  distinctions  between 
decided  cases,  but  I  think  the  distinction  between  a  conditional  and  an  ex- 
ceptive hiring,  is  broad  and  intelligible.  I  take  a  conditional  hiring  to  be 
that,  where  the  parties  stipulate  for  the  continuance  of  the  service  for  a 
whole  year,  but  by  fixing  the  terms  upon  which  the  service  is  to  be  continued, 
it  is  left  to  the  option  of  either  to  put  an  end  to  the  contract  If  the  bargain 
is  made  so  that  it  shall  be  co-extensive  with  the  whole  year,  but  with  liberty 
to  either  to  dissolve  it,  then  it  is  a  conditional  hiring ;  but  if  the  servant  sti- 
pulates, that  during  a  period  of  the  year  he  shall  be  absent  from  labour,  or 
that  with  respect  to  a  particular  period  of  the  year  there  shall  be  a  new  bar- 
gain when  the  period  arrives,  then  it  is  an  exceptive  hiring,  and  no  settle- 
ment can  be  gained.  In  this  case  there  is  an  express  stipulation  that  the 
pauper  shall  have  a  month  to  himself  in  the  harvest  time,  and  if  he  and  the 
master  could  not  then  agree  for  the  harvest  month,  he  was  to  harvest  where 
he  pleased.  The  parties,  therefore,  do  not  bargain  beforehand  as  to  the  wages 
to  be  paid  during  the  harvest  month,  but  that  is  to  be  subsequent  matter  of 
contract.  This  is  no  more,  therefore,  than  a  hiring  for  eleven  months,  the 
twelfth  month  being  scooped  out  of  the  original  contract,  and  subject  to  a 
new  bargain. — Best,  J*  I  think  Rex  v.  Bishop's  Hatfield  is  an  authority  in 
point,  and  though  the  pauper  in  that  case  hired  himself  to  another  master 
during  the  harvest,  that  makes  no  difference. 

Rex  v.  Gateshead,  2  B.  &  C.  117,  n. ;   3  D.  f  R.  333,  n. ;   2  D.  £  R 
Mag.  Ca.  17,  n.    Case :  By  a  memorandum  of  agreement,  of  5th  ot  April, 
1813,  made  between  J.  D.  of  the  one  part,  and  several  persona  therein  named, 
(of  whom  the  pauper  was  one),  of  the  other  Dart,  it  was  stipulated  and  agreed 
that  the  said  persons  should  work  at  a  certain  colliery  therein  mentioned  for 
one  year,  ending  5th  April,  1814,  on  the  terms  and  conditions,  and  subject 
to  the  penalties  and  forfeitures  after  mentioned.     First,  that  the  labourers 
should  work  for  the  whole  year,  except  during  ten  days  in  the  Christwm 
holidays,  when  they  were  not  to  work,  nor  to  be  liable  to  any  penalties  far 
not  working.    Second,  that  during  the  working  days  in  the  year,  they  were 
to  receive  each  2s.  6d.  per  diem,  and  in  default  of  doing  any  work  in  any  one 
of  those  days,  they  were  to  forfeit  and  pay  one  shilling  each,  as  a  penalty  for 
their  negligence;  and  third,  they  were  not  required  to  work  the  whole  day, 
but  to  do  such  quantity  of  work  as  was  equal  to  a  full  day's  work,  and  at 
soon  as  that  was  accomplished,  they  were  to  be  at  full  liberty  to  go  where  they 
pleased.    Under  this  agreement  the  pauper  served  a  year,  and  the  question 
was,  whether,  by  such  service,  he  gained  a  settlement  in  the  pariah  in  which 
the  colliery  was  situated. — Abbott,  C.  J.  It  is  an  exceptive  contract,  which 
completely  negatives  the  idea  of  a  yearly  hiring  and  service.    The  last  dans* 
of  the  agreement  cannot  control  its  previous  stipulations,  and  indeed  there  ■ 
no  connection  between  the  last  and  the  preceding  clauses.    The  mode  of 
punishment  for  any  breach  of  contract  is  stipulated  for  between  the  pantos 
themselves,  and  supersedes  the  control  which  the  magistrates  in  other  cat* 
would  have  over  hired  servants.     Under  this  agreement,  the  magistrates 
could  not  ttunish  the  pauper  for  leaving  the  service,  which  event  is  conies*' 
plated  by  the  parties  who  agree,  that  for  any  default,  the  servant  shall  sty 
certain  fines  or  penalties  for  neglecting  his  work.    In  Rat  v.  Edgmmi,to 
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Court  held,  that  similar  stipulations  were  express  exceptions  in  the  contract, 

and  that  the  pauper  did  not  gain  a  settlement  by  serving  for  a  year  under  it 

That  case  is  directly  in  point  with  the  present     It  is  manifest,  that  here  the 

pauper  is  not  to  he  under  the  control  of  the  master  for  the  whole  of  every  ^^^  QOt  te 

day. — Bayley,  J.  The  pauper,  in  this  case,  for  any  thing  that  appears,  might  coined  under  it 

have  worked  for  any  other  master  during  the  year ;  for  if  by  extraordinary 

strength  and  skill,  he  did  a  quantity  of  work,  which  should:  be  equal  to  a 

day's  work,  he  was  at  liberty  afterwards  to  do  what  he  pleased. — Beit,  J. 

The  stipulation,  in  this  case,  is,  to  do  a  certain  quantity  of  work  during  each 

day,  and,  as  soon  as  the  work  is  performed,  the  control  of  the  master  ceases. 

Rexv.  Poletworth;  2  B.  fr  C.  715;  AD.  A.  258;  2D.  f  R.,  Mag.  Ca.   As  tongas  the 
202.     Removal  of  Hannah  Brindley  from  Poletworth  to  Saint  Peter,  Derby,   An^S^e^tto' 
quashed.     Case :  The  pauper's  father,  William  Brindley,  in  December,  1784,  serve  lor  three 
agreed  with  William  Boolowt,  his  uncle,  then  resident  in  Poletworth,  to  serve  JJJJJJjj! at  °°^ 
him  for  three  years,  at  It.  per  day,  when  he  had  work  for  him  to  do ;  and  when^e*mast*r 
when  he  had  not  work  for  him  he  was  not  to  be  paid :  Boolowt  told  him  at  bad  work  to  do, 
the  same  time  he  should  not  have  work  for  him  all  the  year  round,  particu-  ^A^S^^n!^ 
laxly  in  the  winter,  and  that  when  he  had  not  work  for  him  he  might  get  was  not  to  be 
work  from  other  people.    After  making  the  agreement,  William  went  to  work  f^LNot  *  hix' 
in  the  collieries  until  the  spring  of  1 785,  and  then  went  to  work  with  his  uncle,    °r      a  7tmT' 
according  to  agreement,  and  remained  with  him  about  nine  months,  when 
his  uncle  told  him  he  had  no  employment  for  him,  and  he  worked  several 
weeks  with  a  Mr.  Barrett,  as  a  labouring  man,  and  after  that,  his  uncle  hav- 
ing again  work,  he  returned  to  him,  and  continued  to  work  for  him  about 
nine  months  longer,  when  he  quitted  him  without  his  leave,  and  went  to 
Birmingham,  from  whence  he  never  returned  to  his  service.    He  never  re* 
ceived  any  wages  from  his  uncle  when  he  did  no  work  for  him,  and  never 
accounted  with  him  for  any  wages  he  received  from  other  people  when  absent 
from  his  service.    After  hearing  Reader  in  support  of  the  order,  Goulburn, 
contra,  was  stopped  by  the  Court — Abbott,  C.  J.  In  this  case,  the  master 
tells  the  pauper  at  the  time  when  he  is  hired,  that  he  shall  not  have  work  for 
him  all  the  year  round,  particularly  in  the  winter,  and  when  he  had  not  work 
for  him,  he  might  get  work  from  other  people.    There  is  merely  a  hiring  for 
so  much  of  the  year  as  the  master  has  work  for  him.    He  has  the  control  over 
the  servant  so  long  as  there  is  work  for  him.     As  soon  as  there  is  no  work, 
the  servant  ceases  to  be  under  the  control  of  the  master,  and  is  at  liberty  to 
get  work  elsewhere.     We  are  all  of  opinion,  that  there  was  not  any  hiring 
for  a  year.     Order  of  sessions  quashed. 

Rex  v.  CherUey,  2  T.  R.  37;  1  AW.  P.  L.  342.     The  pauper  was  hired   Bat  if  a  daughter 
for  a  year  to  Mr.  Shirley  for  4/.,  and  served  out  that  year  in  Chertsey.  About  Jg^J  * '^S^ 
three  weeks  before  that  service  expired,  her  father,  a  day-labourer,  in  con-    -     -      -• 
sequence  of  his  wife's  death,  came  to  the  pauper,  and  applied  to  her  to 
come  and  live  with  him  to  do  the  offices  of  a  servant  for  a  year  in  Thorpe, 
and  offered  her  board  and  lodging,  and  such  profits  as  she  could  make  by   agreed" that  she 
keeping  fowls,  and  what  she  could  earn  by  her  own  labour;  and  if  that  did  ^ca^bjTher 
not  produce  as  much  as  she  got  at  Mr.  Shirley's,  her  father  was  to  make  up  own  labour 
the  di/Terence.     She  agreed  to  those  terms,  and  came  accordingly,  and  lived 
with  her  father  at  Thorpe  for  a  year  and  upwards,  during  which  time  she 
got  about  one  guinea  ana  a-half  by  keeping  fowls,  and  two  guineas  and  a- 
haJf  by  going  out  chairing,  and  taking  in  plain  work;  and  at  the  end  of  the 
year  her  father  gave  her  10#.  as  an  additional  recompence  for  her  having 
gone  to  reap  with  him  in  the  harvest  month. — Ashhurst,  J.  As  to  the  hiring 
for  a  year,  it  is  only  necessary  to  read  the  words  of  the  case  to  determine  it ; 
it  states,  that  the  pauper's  father  applied  to  her  to  come  and  live  with  him 
to  do  the  offices  of  a  servant  for  a  year  on  certain  terms,  which  she  agreed  to, 
and  that  she  came  accordingly  and  lived  with  him  in  pursuance  of  that  agree- 
ment for  a  year.    Then  it  was  objected  that  the  contract  was  not  binding ; 
but  that  is  not  so,  she  was  hired  to  do  all  the  offices  of  a  sen  ant  for  a  year ; 
the  terms  of  the  contract  are  not  such  as  would  enable  the  pauper  absolutely 
to  leave  heT  father's  service,  but  only  to  do  particular  work  for  her  own 
benefit ;   she  was  first  bound  to  perform  all  his  work,   and  consistently 
with  that,  she  was  at  liberty  to  gain  as  much  as  she  could  earn  by  her  own 


do  the  offices  of 
a  servant,"  it  U 
a  good  hiring, 
although  it  is 


besides. 


"  To  do  the 
offices  of  a  ser- 
vant.** 
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Eleventhly,       labour :  this  therefore  was  a  good  hiring  for  a  year. — Grose,  J.    According 

Cfexceptic*      to  the  terms  of  this  contract  she  was  not  at  liberty  to  desert  her  father's  ser- 

hirings.         vice,  she  was  only  permitted  to  do  what  other  work  she  could  consistently 

What  is  evidence  ^^  ner  famer's  service,  and  her  earning  beside  that  will  not  prevent  its 

of  a  hiring.  being  considered  as  a  hiring  for  a  year.  And  as  to  the  service,  it  is  expressly 

stated  that  the  pauper  lived  with  her  father  for  a  year  in  pursuance  of  that 
agreement.    Both  orders  quashed. 
Hirlngfcrayear,        Rex  v.    Westerleigh,  Burr.  S.  C.  753;   2  Bott,  312;    1   Not.  P.  L.  383, 

a^it^nXnO?6  396'  W'  Ayliff  was  hired  foT  a  yeaz  to  A'  Ty1**'  of  OW  Sodbury,  to 
in  the  militia,  if  serve  her  for  a  year,  but  he  told  her  that  he  was  in  the  militia,  and  he 
reqntoUe^  gains  a  might  be  absent  about  a  month  in  the  year  to  attend  on  that  duty,  but  that 
•etUcmenL  he  would  pay  a  man  to  serve  in  his  place,  or  else  he  would  make  her  an 

allowance  out  of  his  wages  for  the  time  he  should  be  absent.     He  served 
her  till  May  following,  and  then  attended  the  militia  for  thirty  days,  and 
afterwards  returned  to  his  service  with  A.  Tyler,  and   continued  there 
until  the  end  of  his  year,  and  then  made  her  an  abatement  of  S*.  out  of 
his  wages  for  the  time  he  was  absent.     Lord  Mansfield  was  not  in  court 
Mr.  J.  Aston  thought  this  case  recoucileable  to  Rex  v.  Bccdes,  and  Rex  r. 
Goodnestone  (post,  393),  and  distinguishable  from  that  of  Bishop**  Hatfield: 
that  absence  for  a  particular  time,  with  the  master's  leave,  not  agreed  for 
at  the  time  of  hiring,  doth  not  dissolve  the  contract    But  in  the  case  of 
Bishop's  Hatfield,  the  original  hiring  was  with  liberty  to  let  himself  for  the 
harvest  month  to  any  other  person.    This  made  a  clear  chasm  in  the 
original  contract    It  was  plainly  a  hiring  for  less  than  a  year.     In  the 
present  case  a  man  is  hired  for  a  year,  to  serve  for  a  year,  but  mentions  an 
event  that  might  happen  of  his  being  called  out  to  attend  his  militia  duty; 
and  told  his  mistress,  that  if  it  should  so  happen,  he  would  either  pay  a 
man  to  serve  in  his  place,  or  make  her  an  allowance  out  of  his  wages. 
This  is  not  a  chasm  in  the  contract,  but  a  dispensation  with  the  present 
service.    Mr.  J.  Willis  premised,  that  settlements  ought  to  be  favoured; 
and  that  militia-men  ought  not  to  have  any  additional  hardship  put  upon 
them  if  it  can  be  avoided.     However,  he  could  not  help  thinking,  that 
the  case  of  Bishop's  Hatfield  was  very  like  the  present  case,  and  mat  the 
absence  was  as  much  part  of  the  contract  in  the  one  case  as  in  the  other.  If 
the  mistress  did  not  expressly  agree  to  it,  she  at  least  acquiesced.   Indeed,  in 
the  present  case  the  servant  agreed  either  to  find  a  substitute,  or  to  abate  oat 
of  his  wages.  Now  this  was  at  the  election  of  the  mistress :  and  she  dispensed 
with  his  absence,  upon  an  abatement  out  of  his  wages.  Upon  this  distinction, 
and  this  only,  he  would,  for  the  advancement  of  settlements,  distinguish  this 
case  from  that  of  Bishop's  Hatfield. — Mr.  J.  Ashhurst  said,  that  in  a  case 
which  might  affect  a  vast  number  of  militia  men,  he  was  for  leaning  in 
favour  of  their  gaining  settlements;    and  he  thought  this  case  to  be 
distinguished  from  that  of  Bishop's  Hatfield.     That  case  was  certainly 
no  more  than  a  hiring  for  eleven  months.    But  here  was  an  alternatiTe; 
it  might  happen  that  the  servant  should  not  be  called  out     Therefore  he 
concurred  in  supporting  the  settlement 
So  a  hiring  foT  a        Rex  v.  Winchcomb,  Doug.  391 ;  1  Nol.  P.  L.  383.     The  pauper  hired 
Te^eeiT>andto    himself  in  Chipping  Norton  five  weeks  before  Michaelmas,  for  a  year:  and 
•erre  a  month  at  at  the  time  of  the  hiring,  it  was  agreed  between  him  and  his  master,  that 
the  end  of  the       his  wages  should  be  paid  weekly,  at  8*.  a-week,  and  that  being  a  baDotted 
heTbJe^Tin^  man  in  me  militia,  he  should  be  absent  for  a  month,  and  in  lieu  of  that 
militia  for  a  month  should  serve  another  month  at  the  end  of  the  year.     He  was  accord- 

month  of  the        ingly  absent  thirty  days  in  the  militia,  and  then  returned  to  his  service,  hot 
Sement     *  "*     he  only  continued  three  weeks  of  the  month  which  was  agreed  to  be  served 

in  lieu  of  his  absence  in  the  militia,  leaving  his  master  a  fortnight  before 
Michaelmas.  He  expressly  swore,  that  he  did  not  serve  his  master  a  year  by 
one  week.  It  was  objected,  that  this  was  no  hiring  for  a  year,  nor  any 
service  for  a  year,  at  Chipping  Norton. — By  Lord  Mansfield,  C.  J.,  and  the 
rest  of  the  Court:  There  is  in  this  case  a  hiring  for  a  year:  and  there  9 
also  a  service  for  a  year,  if  it  were  not  for  the  month's  absence  in  the  mfliaa. 
A  service  must  be  for  a  continuation,  without  interruption,  or  adding  far- 
ther broken  pieces  to  make  up  the  year.    But  here,  the  agreement,  as  to  the 


Fifthly — Of  Settlement  by  Hiring  and  Service. — I.  The  Hiring, 
stance  fur  a  month  ii:  the  militia,  was  only  what  would  have  been  imjilicd, 
and  what  tli(-  master  Tnu>t  have  oJiist-nU'il  [.>.  The  year  »a«  inmpleted  live  ' 
week*  before  Michaelmas,  ami  the  additional  month  agreed  for  was  only  in 
the  nature  of  a  compensation  for  the  want  of  the  pauper's  service  while 
absent  in  the  militia,  and  equivalent  tu  h  deduction  uf  so  much  wages. 
This  case,  if  not  the  same,  is  very  like  Rex  v.  H", it, rteiijh.  The  Court 
ought  to  lean  in  favour  of  si'ttlcnii-nt.'.;  ami  the  laid  0'ii-i.|tR'iir-|>  would  be 
very  extensive,  if  we  were  to  determine  that  a  man  shall  lust  his  settlement 
bv  servinc  his  country  in  the  militia.  We  are  nil  of  opinion  that  Ibis  is  a 
good  settlement  at  Cfdpfmg  Ntrtem. 

■  IMM-^g^winMiMl^uI^iri^girMMtiMMi 
tar  his  jstdgmtnt,  that  the  agreement  far  absence  woold  have  been  implied 
if  *st  aaqKeeeed.   See  a.  to  these  cmm,  Jitor.  Hobworthy,  6A  *  C.  888* 


r-rf/kaljf-iHriiw 


•    Aw  v.  MtcehtfieU,  flarr.  S.  C.  456 ;  2  Rxr,  SOT} ;  1  *?«f.  P.  L,  377.  nwn«  M  wo.i. 

11*  peeper  was  hired,  with  tie  cement  of  his  mother,  U  ■,■■■'.. 

fSeU,  at  a  aOk  mffl  there,  for  the  term  of  three  yean,  n  (;■> 

fat  year,  ft*.  a-weekforthe  ascend  roar,  and  ISd,  a-week  for  the  third,  ft*™"***1 

The  master  was  not  to  find  diet  or  lodging;  and  the  ta  .'■■  /     .■»//, 

awi  a— r»  *»  tie  «ta  marefy  day ;  and  all  the  rest  of  the  time,  as  well  as  ri'ur). t.iik,K. 

on  Stmduut,  he  was  to  be  at  Ua  own  liberty  and  hi*  own  master.     He  con- 

tmaed  three  yean  in  the  service :  but  within  that  time  l"n  | it.  iiTiiiiiKia] 

UbmbY  Iran  Ua  wotk,  sometimes  for  a  day,  or  longer,  at  other  times  for 
Several  hour*  in  the  day;  lot  all  which  dodootJoM  were  made  out  of  hLs 
wags*.  He  lodged  the  three  jeers  with  hia  mother  at  Macclesfield,  who 
wunried  Ma  wage* ;  which  not  being  sufficient  to  main: 


.    The  qneation  was,  whothrsr  tits  was  niffic:      ■  : 

mental  Maccletfield  P^-By  Lord  Mansfield,  C.J.    Here  IS  no 

that  this  can  he  a  settlement  on  the  ground  of  an  apprenticeship, 
question  is,  whether  it  be  a  settlement  as  a  hiring  for  a  year  and 
service  for  a  year?  The  pauper  was  an  infant  of  only  eight  yean  of  age, 
at  the  time  of  the  hiring.  Therefore  he  was  not  bound  by  the  agreement. 
Indeed  he  might  have  affirmed  it ;  (for  the  contract  of  an  infant  is  not  abso- 
Intery  void,  but  only  voidable  at  his  own  election.)  But  the  master  could 
not  oblige  him  to  stand  to  it.  Then  as  to  the  contract  itself,  it  was  only  to 
serve  eleven  hours  in  the  day  of  the  six  working  days,  but  during  all  the 
rest  of  those  days,  and  the  whole  Sunday,  the  servant  was  at  his  own  dis- 
posal. It  is  in  the  nature  of  a  contract  from  week  to  week ;  and  it  cannot 
in  this  case  be  construed  to  gain  a  settlement ;  and  it  is  plain  Sutton  did  not 
understand  it  in  this  light,  having  contributed  to  the  child's  maintenance 
during  the  whole  three  years. 

Stxr.ESstgucinford,  4  T.  R.  219;  1  Not.  P.  L.  377,  378.     Case:  The   S™!™(™,,te• 
hmarl.  bdtpmI  with  W.  Bullock  to  serve  him  as  an  artifice*  JJlSj to  wort" 
a  any  other  art  he  should  think  proper   ociv  thirteen 
to  employ  mm  in,  tor  seven  yean;  and  he  was  not,  during  that  time,  to  ftfef.'K .iff* 
work  for,  or  to  serve  any  other  person,  nor  depart  from  his  work  without  the   ed),  wUl aotprt 

leave  of  his  master,  but  would  continue  and  be  in  such  service  at  aforesaid,    •  ""*" ' 

from  six  o'clock  in  the  morning  till  seven  in  the  evening  of  each  day,  during 
the  slid  term,  including  half  an  hour  at  breakfast,  and  one  hour  at  dinner 
timet,  (except  on  Sundays),  if  in  proper  health.  His  master  was  to  find  him 
■bop-room,  and  to  pay  him  three  shillings  and  sixpence  per  week  during  the 
term,  and  to  provide  him  meat,  &c.    He  served  Bullae k  two  years  under 


(•OSeedivii 
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limitation,  &;c. 


A  hiring*  to  serve 
five  years  as  a 
shearman,  and  to 
work  shearman's 
hours  only,  will 
not  gain  a  settle- 
ment. 


A  hiring  at  four 
shillings  per 
week,  to  work 
from  six  a.  m.,  to 
seven  p.  m.(  with 
liberty  to  do  as 
much  over- work 
as  he  pleased,  is 
an  exceptive 
hiring. 
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this  agreement.  He  occasionally  worked  in  the  night  time,  and  often  went 
on  errands  for  his  master  on  Sundays,  and  never  worked  with  anybody  else 
during  that  time,  nor  thought  himself  at  liberty  so  to  do. — Lord  Kenyan, 
C.  J.,  said,  that  there  was  no  real  distinction  between  this  case  and  Iter  r. 
Macclesfield,  for  that  the  fair  construction  of  this  agreement  was,  that  the 
pauper  was  to  be  his  own  master  on  Sundays,  and  on  other  days  after  he  had 
served  the  thirteen  hours,  because  he  had  only  covenanted  to  serve  those 
hours,  and  that  the  expression  of  one  was  the  exclusion  of  the  other.  It 
was  essential  in  these  cases  thai  the  servant  should  be  under  the  power  and 
coercion  of  the  master  during  the  whole  time,  (a) 

Rex  v.  North  Nibley,  5  T.  R.  21 ;  1  Nol  P.  L.  377;  is  a  case  similar 
in  its  material  circumstances,  and  the  Court  said,  that  Rex  v.  Kingswinford 
had  decided  the  question,  and  that  such  hiring  and  service  did  not  gain 
a  settlement. 

The  Court  came  to  the  same  determination,  where,  by  the  contract,  the 
hours  of  labour  were  fixed,  and  the  servant  was  not  allowed  to  work  for  any 
other  master  in  the  other  part  of  the  day.  Rex  v.  Frome  Selwood,  Oct. 
1830.    MSS. 

Rex  v.  Buckland  Denham,  Burr.  S.  C.  694 ;  2  Bott,  311 ;  1  Nol.  P.  L. 
377.  The  pauper,  about  seventeen  years  of  age,  was  hired  by  his  father,  to 
a  clothier  of  Buckland  Denham,  to  serve  him  as  a  shearman  for  &we  years, 
and  was  to  worh  shearman's  hours  only  (which  are  uncertain) :  it  was  under- 
stood that  he  should  be  at  his  own  liberty  at  all  other  times.  He  served  his 
master  as  a  shearman,  according  to  the  agreement;  working  the  same  hours 
as  his  master's  other  shearmen  did. — By  the  Court :  This  it  not  a  food  hirine 
for  a  year  ;  because  there  is  an  exception  in  it,  thai  the  pamper  was  to  work 
shearman' 8  hours  only,  and  to  be  at  his  own  liberty  at  all  other  times  But  if 
the  contract  be  an  absolute  contract  for  a  year,  the  not  working  on  Sundays 
and  holidays,  if  it  be  the  custom  of  the  country  not  to  work  on  those  days, 
ought  not  to  hinder  the  gaining  of  a  settlement 

Rex  v.  Birmingham,  9  B.  $-  C.  925.  Order  of  removal  of  W.  Stean,  Sec, 
from  Birmingham  to  Atherstone,  confirmed.  Case :  The  pauper  went  to  live 
with  J.  Owen,  a  button  caster,  of  Birmingham.  After  he  naa  been  with  him 
some  time  Owen  hired  him  for  a  year,  at  4*.  6VJ.  per  week.  Nothing  was 
said  about  Sundays.  It  was  part  of  the  terms  of  the  hiring,  that  the  pauper 
was  to  work  from  six  in  the  morning  to  seven  in  the  evening,  and  might 
make  as  much  over-work  as  he  chose.  He  received  earnest  when  he  wis 
hired.  He  served  his  master  under  this  contract  for  a  year,  during  which 
he  lived  in  his  master's  house,  and  boarded  himself;  he  lived  there  on  Sun- 
days as  well  as  week  days,  and  on  Sunday  morning  he  used  to  ask  if  say 
thing  was  to  be  done,  and  if  there  was,  he  did  it.  He  made  a  good  deal  <■ 
money  by  over- work,  but  never  did  any  for  any  one  but  the  master,  and  wis 
never  paid  for  it  but  by  him :  he  was  allowed  2d.  an  hour  for  over-work.  At 
the  expiration  of  the  first  year ;  he  was  hired  by  Owen  for  a  second  year  on 
the  same  terms,  except  that  he  was  to  hare  is.  6d.  per  week  wages  and 
Ad.  an  hour  over-work.  He  served  the  whole  of  the  second  year.  He  was 
hired  for  and  served  a  third  year  on  similar  terms. — Bay  ley,  J.  This  cue 
is  very  different  from  Rex  v.  Byker.  There  the  Court  thought  the  term  was 
only  mentioned  as  the  measure  of  the  wages,  and  that  the  contract  did  not 
impose  any  limit  upon  what  was  reasonably  required  by  the  master;  and  that 
the  relation  of  master  and  servant  continued  during  the  twenty-four  hoar*. 
But  in  this  case  there  was  a  stipulation  that  the  pauper  was  to  work  from  six 
in  the  morning  till  seven  in  the  evening,  and  might  make  as  much  over- 
work as  he  chose.  It  was  optional  in  him  to  do  over-work  or  not.  He  had 
a  right  to  say  to  his  master,  I  hare  worked  thirteen  hours,  and  will  work 
no  more.  This  is  clearly  an  exception  in  the  contract,  limiting  the  control 
of  the  master  to  the  specific  period  of  tune  therein  mentioned. — Lit&timh 
and  Parke,  Js.,  concurred.    Order  confirmed. 


(a)  In  Rex  v.  Wrenton,  Burr.  S.  C.  458,   Foster,  J.,  said,   a  hired  aervaat  n 
always  under  the  control  of  the  master,  even  oa  Sundays. 


i 

i 


T   1 
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Rexw.  0*dw*lk9BmT.S.C.Xmi%Bett,4n.  IT.  Jftwrf*  agreed  with  lwstta*,  CY 

T.  Pulsar,  dothworker,  to  serve  him  in  his  bnii«  for  three  years,  at  Mrtutrta 

*  a  week.    He  was  to  work  twelve  hours  a  day;  and  a  Many  for  Hsrfirtmi,  s)t» 
over.    Sixpence  a  weak  was  to  be  retained  aa  a  dopoaft;  whteh 


Id  be  repaid  to  Hewett  if  he  performed  the  agreement,  or  if  Amur  S^uvcvms? 
should  disrharge  him  before  the  end  of  the  tenn.    It  was  nndentood  be-  22fiL2&to 
tween  them  that  Palsor  might  torn  Hewett  oat  of  bis  services*  any  time  km«ds7«^ 
daring  me  term,  paying  him  the  sixpences  detained.    Jfrv^worhad  under  tfMntoknt 
the  sgreeaacat  for  about  six  months;  and  then,  being  il^  absented  himself  SJJ'iE 
about  tinea  months,  and  then  ietan^  and  was  reoeired  br /UW,  and  i      9 
eontamed  to  work  for  him  under  the  agresment  UP  removed  by  the  order, 


being  about  tliifo  niisrfrrs  of  a  year  after  his  retain.— By  the  Court:  Here 
is  sa  actual  hiring  fa  thieeYeais^  and  a  serviee  under  it  for  one  year  and  a 
quarter.    Besides,  the  two  justices  removed  hfan  whilst  he  was  actually  in 


isjsnMtealMrh^forthieeyeais,  and  a  eeryiee  under  it  for  one  year  and  a 
quarter.    Besides,  t 

ass  nsasuune  service* 
Rem  v.  St  Agues,  Burr.  S.  C.671;  2B*tt,310;  1  NaL  P. L.  404.  The  ■*stewasr»ttw 

*»_  «#*K»  im»^  lumSmmrtmA  wtifc  Iff*    V^UmA  /ftli*  Mm*»  U^  «k_    SSXSfOSM  SIS 


fcuhcr  of  thepanper  eontmeted  with  Mr.  Nankivell  (the  pauper  being  men  ggrff  , 

mfleen  yearn  of  age)  for  the  peuper  to  work  at  2V7ssJK«slZ*s  stamps,  titaale  m  — -™^ 

8l  4swsf,  (which  stamps  are  mflla,  wherein  several  are  employed  in  cleens- 

ing  aa^nwMametwfing  tin,)  for  one  year,  at  the  yearly  wages  of  6L    The 

pauper  served  Nankiwll,  at  the  stamps,  for  the  year,  by  working  therein 

dairr,  except  holidays  and  Sundays,  according  to  the  eustom  of  tmnem. 

And  fee  fouerieeervedhfe  wages  as  he  had  oeoaakm  for  it    Daring  the 

year  tim  pauper  ate,  drank,  and  lodged  with  his  father,  in  St.  Ag*** 

serving  AenAtsetf  at  his  stamps,  and  in  no  other  capacity,  nor  ever  became 

a  part  of  Ida  master's  fondly.    By  the  Court :  This  was  an  entire  eontmot 

for  a  year,  without  any  exception  contained  it;  and  the  service  was  aeoord- 

iag  to  the  eustom  of  the  country.    71s  difference  is  whan  ike  exception  tt 

part  mf  the  contract,  and  where  the  contract  is  absolute:  the  metis*  tarns 

«ps»  tats  distinction.    In  Be*  r.  Macclesfield,  it  was  part  of  the  original 

eontmot:  here  it  is  not  so.  And  they  were  unanimous,  that  the  pauper  gained 


i  passed  at  the  timeof  hiring,  and  he  served  the  year.  The  custom 
is  for  each  bleacher  to  be  directed  by  his  master  to  get  up  a  certain  number 
of  pieces  a  week,  calculating  at  so  many  pieces  a  day  for  six  days;  there  is 
no  stint  as  to  hours,  and  if  the  bleacher  finish  his  work  in  less  than  the  time 
appointed,  the  rest  of  the  time  is  his  own  to  do  as  he  pleases.  The  pauper, 
on  Sundays,  went  where  he  pleased,  without  asking  his  master's  leave.  The 
pauper  occasionally  made  up  for  lost  time  by  working  on  Sundays,  but  this  was  implied  eseep- 
hisownact.  The  master  had  nothing  to  do  with  the  bleachers  on  Sundays.  ^"o^th^cSSL 
— Lord  EUenberough.  The  law  of  the  land  breaks  in  upon  such  contracts  as  tiy,  will  not  do- 
these  on  the  Sundays,  and  the  master  in  this  case  had  as  much  right  to  the  J?*??16  ■etu*" 
service  of  the  pauper  for  the  whole  year  as  the  law  will  allow.  Here  is  a 
clear  distinction  between  this  case  and  Rex  v.  Macclesfield  (ante,  367),  Rem 
t.  Ktngewinford,  and  Rex  v.  N.  Nibley.  Here  is  an  express  hiring  for  a  year, 
and  no  express  exception  of  any  part  of  the  year.  But  this  is  an  attempt  to 
introduce  an  implied  exception  from  the  practice  of  a  particular  house  of 
manufacture ;  though  implied  exceptions  in  the  times  of  service,  by  the  custom 
of  the  country,  have  been  held  not  to  break  in  upon  general  contracts  of  hiring 
for  the  year. 

Rex  t.  All  Saints,  Worcester,  l£.£-i4.322;  1  Nol.  P.  L.  376, 377.    A  Acta*  In  a  mar. 
clerk  in  a  mercantile  house  was  hired  by  the  year,  but  he  served  only  during  Sred^by  theyear, 
the  usual  hours  of  business,  which  did  not,  by  the  custom  of  the  trade,  ever  bat  terriog  only' 
occupy  the  whole  day,  and  he  went  were  he  pleased,  without  asking  his  SftJJJJJJJJ. 
master's  leave,  when  those  hours  were  over.    He  did  what  he  pleased  on  tile  boaineas, 
Sundays.    After  hearing  Puller  in  support  of  the  order.  Lord  ^^M0OI^A,  tttw^yiralDeda 
C.  J., said,  There  is  in  every  contract  of  hiring  some  implied  exception  of  thoasfataSM 
hours  for  relaxation,  food,  and  rest ;  I  cannot  at  least  suggest  to  myself  any  hoonoererocco- 
contract  m  which  such  exceptions  do  not  exist.  The  master  here  has  a  right  i**  the  whole 
to  the  service  of  the  pauper  at  all  times,  but  he  does  not  require  his  services 
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that  any  thing  which  passed  by  parol  between  the  foreman  and  the  pauper,    Twelfthly.  Of 
was  not  admissible  evidence  to  explain  the  agreement     It  is  said  there  is      A'.""*  witfi 
an  -exception  to  the  agreement,  by  reason  of  that  stipulation,  whereby  the    limitation,  &e. 
pauper  agrees  to  obey  the  rules  of  the  factory.    But  that  imports  no  more 
than  a  contract  to  obey  the  orders  of  her  master,  which  is  a  term  implied 
in  every  contract  of  hiring.     Order  of  sessions  quashed. 


Thirteenthltf — Imperfect  Apprenticeship  not  a  good  Hiring,  (a) 

It  must  be  a  contract  for  service,  and  not  an  imperfect  contract  of  ap- 
prenticeship.  Those  cases  only  are  inserted  here  where  the  contract  has 
been  held  to  be  a  hiring.  Those  relating  to  imperfect  apprenticeships  are 
collected  under  that  title. 

Rex  v.  Little  Bolton,  2  Bott,  222 ;  Cald.  307 ;  1  Nol.  P.  L.  539,  645. 
The  pauper  wenl  to  W.  Stott,  at  Great  Bolton,  and  asked  him  if  he  would  teach 
him  to  weave  counterpanes;  Stott  answered,  he  would  teach  him,  if  he  would 
work  with  him  two  years  and  a  half  or  three  years,  and  the  pauper's  earn- 
ings were  to  be  divided  between  them ;  the  pauper  was  to  find  himself 
with  meat,  washing,  and  clothes;  he  was  engaged  on  these  terms,  and  an 
agreement  in  writing  was  entered  into  accordingly.  The  pauper  worked 
with  Stott  under  this  agreement,  in  Great  Bolton,  about  a  year  and  a  half, 
and  then  the  pauper  gave  the  master  20*.  to  be  free,  having  then  married. 
The  master  (wnilst  he  was  working  under  the  agreement)  found  him  looms, 
room,  and  materials;  he  never  employed  the  pauper  in  any  work  but 
weaving;  the  condition  upon  which  he  taught  the  pauper  to  weave  was 
one  hali  of  his  earnings.  Stott  received  the  money,  and  paid  the  pauper 
one  half,  and  looked  on  it  that  he  had  a  right  to  receive  it ;  but  sometimes 
he  let  the  pauper  receive  it — Lord  Mansfield,  C.  J.,  delivered  the  judgment 
of  the  Court  We  have  looked  into  the  authorities,  and  we  find  that  all 
those  cases  of  apprenticeships  which  have  been  holden  to  be  defective  (6), 
and  not  convertible  into  tarings  and  services,  speak  of  the  pauper  as  an 
apprentice,  and  that  he  was  to  serve  as  such.  There  is  no  such  statement 
here ;  and  we  are  therefore  of  opinion  that  it  is  a  good  hiring  and  service. 
Orders  quashed. 

Rex  v.  Eccleston,  2  East,  298 ;  2  Bott,  230  ;  1  Nol.  P.  L.  532, 539.  Re- 
moval from  Little  Bolton  to  Eccleston,  confirmed.  Ca«c:  The  pauper,  when 
about  fifteen  years  of  age,  went  to  Tonye  with  Hauhjh,  and  made  a  verbal 
agreement  with  S.  Clowjh,  a  weaver  of  counterpanes,  to  serve  him  a  year 
and  a  half.  Clough  was  to  teach  him  to  weave  counterpanes,  and  the 
pauper  was  to  have  one  half  of  what  he  earned,  and  to  find  himself  in 
every  thing.  Nothing  else  passed  between  them  on  making  the  agreement. 
The  pauper  worked  with  Clough  for  a  year  and  a  half;  except  for  a  fort- 
night, during  which  he  remained  absent ;  but  Clough  however  brought  him 
back  into  his  service,  and  obliged  him  to  stay  a  fortnight  over  the  year  and 
a  half,  in  order  to  make  up  the  time  he  had  been  absent  from  his  service. 
During  the  time  of  his  service  he  constantly  slept  at  the  house  of  his  mother. 
— Lord  EllenboTough,  C.J.  I  gave  a  reluctant  assent  to  Ilex  v.  Little  Bolton  ; 
but  as  the  case  now  before  us  is  in  terms  the  same  as  is  there  decided,  I 
think  it  is  better  to  abide  by  that  determination,  than  to  introduce  un- 
certainty into  this  branch  of  the  law;  it  being  often  of  more  importance 
to  have  the  rule  settled,  than  to  determine  what  it  shall  be.  I  am  not, 
however,  convinced  by  the  reasoning  of  that  case,  and  if  the  point  were 
new,  I  should  think  otherwise.  I  should  consider,  as  Lord  Kenyon  said,  in 
Rtx  v.  Laindon,  that  if  the  relation  of  master  and  apprentice  be  created  by 
the  contract  of  the  parties,  though  they  do  not  use  the  very  words,  master 
and  apprentice,  yet,  if  they  use  words  tantamount,  it  is  sufficient.  The 
word  "apprentice,"  he  observed,  was  taken  from  apprendre,  to  learn;  and 


Thirteenth!*, 

Of  imperfect 

apprenticeship, 

8fc, 

If  there  be  an 
agreement  In 
writing,  to  teach 
a  trade,  and  the 
person  to  not 
spoken  of  as  an 
apprentice,  it  is 
&  hiring. 


A  binding  by 
verbal  agreement 
to  serve  another, 
on  condition  of 
being  taught  a 
trade,  is  a  hiring 
for  service. 


(d)  See  division  of  the  subject,  ante,    case?.     See   /f>r   v.    Lm'w/.w.    as   cited 
319.  by    Lord    VAIenh  rough     in     the     next 

(fr)  This  has  been  overruled  in  several    cast*. 


r 
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Thirteenthly, 

Of  imperfect 

apprenticeship, 


If  one  be  dubbed 
for  three  yean, 
to  be  taught  a 
trade,  and  con- 
tract to  do  any 
work  he  may  be 
aet  about,  it  is  a 
hiring  (a). 


The  pauper  en- 
tered into  a  writ- 
ten contract  (un- 
stamped and 
without  seals)  to 
serve  for  three 
years,  to  learn 
to  make  bricks : 
Held  to  be  a  hir- 
ing in  the  rela- 
tion of  master 
and  servant  (A). 


$00r— (V.  Settlement  of  the  Poor.) 

what  was  that  but  an  apprenticeship,  where  the  purpose  of  the  contract 
was,  for  one  man  to  teach  and  the  other  to  learn  a  trade.  Then  what 
was  this  intended  to  be  ?  I  should  have  said,  upon  general  reasoning,  that 
where  the  contract  was,  that  the  master  should  teach  the  other  a  trade,  and 
the  latter  was  to  do  nothing  ulterior  the  employment  in  that  trade,  it  was  a 
contract  ajpprendre  in  the  true  sense  of  the  word ;  and  being  defective  in 
this  case,  tor  want  of  proper  legal  formalities,  it  could  not  endure  as  a  con- 
tract of  hiring  in  a  servant  However,  as  Lord  Kenyon  did  not  think 
proper  to  over-rule  Rex  v.  Little  Bolton  in  terms,  though  he  disapproved  of 
what  was  there  said ;  and  as  it  was  not  overturned  in  Rex  v.  Higknam,  or 
Rex  v.  Rainham,  for  the  reason  I  at  first  gave,  I  think  it  better  to  concur  in 
that  decision,  however  unwilling  I  should  have  been  to  have  done  so  in  the 
first  instance. — Per  Lawrence,  J .  The  case  referred  to  is  directly  in  point,  and 
not  having  been  over-ruled,  it  ought  to  govern  the  present.  Rex  v.  Lain- 
don,  and  Rex.  v.  Rainham,  are  both  very  distinguishable  from  the  present 

Rex  v.  ColtishaU,  5  T.  R.  193;  1  Not.  P.  L.  537.  At  Lady-day, 
1785,  the  pauper  being  about  eighteen  years  of  age,  and  a  bricklayer's 
labourer,  was  clubbed  with  /.  Rolfe,  of  ColtishaU,  for  three  years,  at  6s.  per 
week  the  first  year,  7s.  the  second  year,  and  8*.  the  third  year ;  to  board, 
lodge,  and  wash  for  himself:  he  was  to  be  taught  the  trade  of  a  bricklayer. 
An  agreement  in  writing  was  to  be  prepared  for  three  years,  but  this  was  never 
done.  The  pauper  served  two  years  and  upwards,  and  then,  upon  some 
difference,  his  master  and  he  consented  to  part.  No  premium  was  paid. 
The  pauper  was  to  do  any  work  Rolfe  set  him  about,  and  was  not  to  he 
absent  from  his  business  during  any  part  of  the  time. — Lord  Kenyan,  C.  J., 
said,  that  it  was  impossible  to  raise  a  doubt  upon  the  case ;  for  that  the  con- 
cluding part  of  it,  which  stated  that  "  the  pauper  was  to  do  amy  work  his 
master  set  him  about  (a)  was  decisive  to  shew  that  he  must  be  considered  as 
a  hired  servant;  and  that,  although  one  of  his  objects  was  to  learn  a  trade, 
that  was  deemed  equivalent  to  part  of  his  wages. 

Rex  v.  Martham,  1  East.  239 ;  1  Nol.  P.  L.  378.  By  an  agreement 
made  by  the  pauper's  uncle,  he  was  clubbed  with  B.  a  bricklayer,  for  three 
years,  at  certain  weekly  wages,  to  learn  the  trade  of  a  bricklayer,  and  to  is 
any  other  work  his  master  might  set  him  about,  with  a  proviso,  that  if  he 
were  prevented  from  working  by  bad  weather,  illness,  or  want  of  employ- 
ment, there  should  be  a  proportionable  deduction  of  wages.  It  was  hoMea 
that  the  pauper  gained  a  settlement,  though  occasional  deductions  on  those 
accounts  were  made.    The  case  was  decided  upon  Rex  v.  ColHshaU. 

Rex  v.  Shinfield,  14  East,  541  ;  1  Nol.  P.  L.  416,  448.  M.  Lanesburt 
was  removed  from  Reading  to  Shinfield.  Order  confirmed.  Case :  Toe 
pauper's  husband,  R.  Lanesbury,  in  June,  1806,  hired  him-df  for  a  year  to 
J.  Palmer,  brickmaker,  and  continued  from  that  time  upwards  of  a  year  ia 
Palmer's  service.  On  29th  September,  1806,  the  pauper's  husband  (being 
still  a  minor)  and  Palmer,  signed  an  agreement  on  unstamped  paper,  and  not 
under  seals,  under  which  the  pauper's  husband  served  die  whole  three  yeas. 
The  agreement  was :  "  I,  R.  JL,  ao  hereby  covenant  and  agree  to  serve  /.  P. 
for  three  years  to  learn  to  make  bricks,  and  the  art  of  burning,  on  condition 
of  the  said  J.  P.'s  finding  me  sufficient  victuals,  lodging,  and  clothes,  and  to 
be  clothed  in  the  habit  of  a  working-man  at  the  expiration  of  the  three  yean, 
on  condition  of  my  helping  to  attend  the  lain  on  nights :  29th  September, 
1806. — (Signed)  R.  L."  and  attested.  In  the  margin  of  the  paper,  near  the 
attestation,  was  written, "  I,  J.  P.,  consenting  to  the  above  agreement"  The 
appellants  produced  R.  Lanesbury\  mother,  who  swore  that  Palmer  came  ID 
her  and  asked  her  if  she  had  any  objection  to  her  son  being  apprenticed  to 
him,  and  she  said,  "  No."  The  case  having  been  argued, — Lord  Ellen- 
borough,  C.  J.  This  was  the  case  of  a  person  who,  though  a  minor,  had 


(a)    This  is  not  decisive.      Rex  v.  serve  for  the  purpose  of  learning  a  trade, 

Combe ;  Rex  v.  Tipton.  and  to  have  less  wages  on  accouat  of 

(6)  This  case  also  stated,  that  "  club-  learning  the  trade." 
bing  signifies  a  person   contracting  to 
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power  to  contract  for  a  hiring  and  service  to  another,  or  as  an  apprentice,     Thirtttntkly, 
(Drury  v.  Drury,  cited  in  3  Term.  Rev.  161.)     Qu&cunque  via  <&*£,  the      Qf  imperfect 
pauper  gained  a  settlement  in  Shinfiela;  for  if  the  instrument  were  invalid    *pprentice$hip, 
as  being  a  fraud  upon  the  law,  it  is  clear  that  there  was  no  good  appren-  fo* 

ticeship  created,  because  it  was  not  created  in  the  manner  prescribed  dy  the 
law ;  and  if  invalid  and  not  receivable  in  evidence,  what  is  there  to  do  away 
the  former  contract  of  hiring  for  a  year  ?    But  supposing  it  to  be  valid  and 
not  operating  as  an  apprenticeship,  but  as  a  hiring  in  the  relation  of  master 
and  servant,  what  is  this  but  the  case  of  a  continuing  service  operating  under 
a  new  contract  of  hiring,  merely  superadding  other  terms  whereby  the  ser- 
vant was  to  have  food  and  clothing  provided  for  him  in  the  manner  stated, 
and  an  opportunity  of  learning  the  trade  of  his  master,  instead  of  seeking  for 
a  compensation  for  his  service  upon  a  Quantum  meruit    It  is  therefore  un- 
necessary to  determine  whether  or  not  tnis  was  a  good  contract  of  hiring  and 
service,  as  created  by  the  written  instrument   And  all  the  cases  cited  by  the 
appellant's  counsel  differ  from  the  present,  because  in  none  of  them  was 
there  a  good  contract  of  hiring  and  service,  independent  of  the  imperfect 
contract  of  apprenticeship  in  dispute.    But  here  there  was  an  original  per- 
fect contract  of  hiring  and  service,  which  was  not  defeated  by  an  invalid 
instrument.    With  respect,  however,  to  Rex  v.  Little  Bolton,  the  Court,  in 
Rex  v.  Eccleston,  considered  it  as  a  subsisting  authority,  whatever  question 
there  might  have  been  upon  the  subject  at  first,  and  I  think  the  convenience 
of  the  thing  is  in  support  of  it,  but  it  is  not  necessary  now  to  discuss  that 
point — Groee,  J.  Here  there  was  originally  a  good  contract  of  hiring  and 
service,  and  that  was  not  done  away  with  by  the  subsequent  instrument, 
whereby  the  parties  merely  prolonged  the  duration  of  the  contract,  and  fixed 
the  compensation  to  be  made  by  the  master  for  the  sen  ice. — Le  Blanc,  J. 
This  case  is  distinguishable  from  all  the  former  cases  in  which  the  question 
has  been,  whether  the  contract  was  to  serve  as  an  apprentice,  or  as  a  hired 
servant ;  where  if  the  Court  considered  that  the  contract  was  to  serve  as  an 
apprentice  it  could  not  enure  to  give  a  settlement,  as  in  the  case  of  an  hired 
servant,  for  in  none  of  those  cases  was  there  any  valid  contract  of  hiring  and 
service  existing  before,  independent  of  the  instrument  in  question.    But  here 
the  husband  of  the  pauper  had  first  entered  into  a  good  contract  by  parol,  as 
a  hired  servant  for  a  year,  and  pending  that  contract  he  and  his  master 
entered  into  a  written  agreement,  by  which  it  is  contended  that  the  parties 
meant  to  contract  for  an  apprenticeship,  and  that  this,  though  invalid  for 
the  purpose  of  creating  an  apprenticeship,  yet  changed  the  nature  of  the 
service  under  the  former  hiring  into  a  service  as  an  apprentice,  and  there- 
fore prevented  the  gaining  of  a  settlement  as  a  hired  servant.    But  I  do  not 
accede  to  that  argument ;  because,  if  there  were  at  one  time  a  subsisting 
valid  contract  of  hiring  and  service  for  a  year,  and  pending  that  the  parties 
enter  into  an  invalid  agreement,  I  do  not  see  how  that  can  do  away  the 
former  valid  contract.     But  even  upon  the  construction  of  the  written  instru- 
ment itself,  I  do  not  think  that  it  is  to  he  taken  as  a  contract  of  apprentice- 
ship.    In  all  the  former  cases  where  the  instrument  in  question  has  been  so 
construed,  it  has  been  stated,  that  the  parties  intended  to  contract  in  the 
relation  of  master  and  apprentice,  only  they  had  contracted  informally,  in 
order  to  avoid  the  stamp  duties.     But  here  the  contract  is  for  Lanesbury  to 
serve  Palmer  for  three  years,  to  learn  the  art  of  a  brickmaker,  on  condition  of 
Palmer's  finding  him  in  board,  lodging,  and  clothes ;  there  is  no  contract  by 
the  master  to  teach  him,  but  only  for  the  boy  to  have  the  opportunity  of 
learning  the  business.     It  is  said,  that  no  wages  are  reserved,  but  that  is  no 
more  than  what  often  happens  with  boys  at  service;  they  get  less  at  first, 
because  they  must  first  learn  their  business  before  they  can  be  of  use  to  their 
masters  in  it    Then,  though  it  is  stated  here  that  the  boy  was  to  serve  his 
master  to  learn  his  business,  that  would  not  prevent  it  from  operating  as  a 
contract  of  hiring  and  service.    I  do  not  think,  therefore,  that  this  was,  in 
the  terms  of  it,  an  agreement  for  an  apprenticeship,  so  as  to  supersede  the 
former  contract  of  hiring  and  service.    But  even  if  it  were  intended  as  an 
apprenticeship,  yet  the  instrument  being  invalid,  would  not  supersede  the 
former  valid  contract. — Bay  ley ,  J.   1  consider  the  instrument  as  a  contract 
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Thirteenth^, 

Of  imjyerfect 

apprenticeship, 


A  verbal  agree- 
ment by  the 
father  that  his 
son  should  work 
with  another  for 
two  years,  to 
have  what  he 
earned,  and  to 
allow  the  master 
two  shillings  per 
week  for  instruc- 
tion, and  the  use 
of  a  frame  and 
standing::  Held  to 
be  a  contract  of 
hiring:  and  ser- 
vice, and  not  of 
apprenticeship. 
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of  service,  and  not  as  an  apprenticeship.  There  was  an  original  good  con* 
tract  for  a  year  between  the  parties  as  master  and  servant  generally,  and 
after  three  months'  service  generally  under  it,  they  entered  into  a  new 
agreement,  by  which  the  boy  was  to  serve  his  master  for  three  years,  not 
generally,  but  to  learn  to  make  bricks  and  the  art  of  burning,  upon  condition 
of  being  found  in  board,  lodging,  and  clothes.  The  meaning  of  the  parties, 
therefore,  was,  that  the  general  service  before  contracted  for  should  be 
restrained  to  such  service  as  would  enable  the  boy  to  learn  his  master's 
business.  If  an  apprenticeship  had  been  intended,  there  would  have  been 
words  introduced  into  the  agreement  binding  the  master  to  teach  the  boy, 
and  there  being  no  such  words  of  obligation  on  the  master,  and  the  written 
contract  not  having  the  ordinary  words  of  binding  to  serve  as  an  apprentice, 
and  the  intent  of  the  parties,  as  collected  from  the  terms  of  it,  being  at  least 
equivocal,  we  are  warranted  by  the  cases  in  saying,  that  the  object  of  it  was 
merely  to  confine  the  general  service,  before  contracted  for,  to  such  parts  of 
the  master's  employ  as  would  enable  the  boy  to  learn  his  business.  If  this 
therefore,  was  to  give  an  extraordinary  benefit  to  the  servant,  the  master 
might  well  stipulate  for  receiving  such  service  without  the  payment  of  wages. 
Orders  confirmed. 

Rex  v.  Burbach,   1  M.  $•  S.  370 ;  1   Nol.   P.  L.  544.      Removal  of 
Mary,  the  wife  of  W.  Timton,  from  Burbach  to  St.  Mary,  Birmingham. 
Order  quashed.     Case:    The  father  of  the  pauper's  husband  made  a 
verbal  agreement  with  M.  Palmer,  of  Burbach,  name- work-knitter,  that 
his  son  should  be  with  Palmer,  and  work  with  him  for  two  years,  and 
have  what  he  got,  and  that  he  should  allow  two  shillings  per  week  out 
of  his  gains  to  Palmer :  viz.  one  shilling  for  teaching  him  the  business  of  a 
frame-work-knitter,  nine-pence  for  the  rent  of  a  frame,  and  three-pence  for 
the  standing  of  the  frame.   Nothing  was  said  about  his  being  an  appren- 
tice. The  pauper's  husband  served  Palmer  for  two  years  at  Burbach,  ana  had 
what  he  earned  after  the  two  shillings  per  week  were  deducted,  who  found 
a  frame  and  all  materials,  but  the  pauper's  husband  paid  for  the  needles 
himself;  and  in  regular  work  he  earned  about  ten  shillings  per  week.    The 
pauper's  husband  had  no  right  to  work  for  any  body  else  in  Palmer's  frame, 
nor  did  he  do  so  to  Palmer's  knowledge ;  he  received  no  wages,  and  boarded 
and  slept  all  the  time  at  his  father's  house,  where  his  washing  was  done ;  he 
did  no  act  as  a  servant  for  Palmer  by  his  order ;  and  on  Sundays  he  was  at  his 
father's  house. — Lord  Ellenborough,  C.  J.  The  case  was  fully  argued  on  both 
sides.   The  ground  of  argument  taken  is,  that  the  father  was  the  contracting 
party,  and  could  not  bind  the  son.     It  certainly  cannot  be  contended  that 
the  son  would  at  all  events  be  bound  by  the  contract  of  the  father ;  but  in 
every  case,  if  a  contract  be  made  by  a  person  standing  in  a  peculiar  rela- 
tion to  another,  on  his  behalf  and  for  his  benefit,  and  that  other  performs  his 
f>art  of  the  contract,  there  is  no  authority  which  should  restrain  me  from 
eaving  to  the  jury  whether  he  did  not  adopt  the  contract.    It  seems  absurd 
to  say  that  if  a  party  contract  on  my  behalf  that  I  should  do  work,  and  I  do 
it,  that  the  rule  of  omnit  ratihabitio  does  not  apply.     Every  jury  upon 
such  a  question  would  find  a  previous  mandatum  evidenced  by  the  service 
afterwards.    Here  the  son  is  acting  as  servant ;  but  if  it  were  doubtful, 
the  sessions  have  drawn  the  conclusion,  and  have  not  submitted  to  us 
any  question  whether  he  was  bound  by  the  contract    The  question  then  is, 
whether  this  is  a  contract  of  hiring  and  service,  or  of  apprenticeship.    It 
certainly  cannot  be  called  an  apprenticeship,  nor  does  it  bear  any  of  its 
forms ;  for  although  there  is  mention  of  an  allowance  to  be  made  by  the 
son  on  account  of  the  master's  teaching  him  the  business,  yet  that  is  Ml 
peculiar  to  the  contract  of  apprenticeship :  it  enters  into  the  contemplation 
of  almost  every  contract  of  hiring  and  service,  how  far  the  servant  has  learnt 
his  art,  or  stands  in  need  of  farther  instruction ;  and  according  to  his  pro- 
ficiency a  consideration  is  made  in  the  rate  of  wages.     It  is  the  measure  to 
which  each  party  resorts  in  apportioning  the  compensation ;  and  if  the  cir- 
cumstance of  the  servant's  having  to  learn  his  art  is  to  make  a  difference, 
it  would  change  the  nature  of  most  contracts  of  hiring  and  service,  even  in 
the  meanest  situations  into  that  of  an  apprenticeship,    fa  to  Rex  v.  Littk 


-  Of  Settlement  by  Hiring  and  Service. — 1,  The  Hiring.  37.' 

Bottom,  without  saying  whether  one  tniite  approves  the  principle  of  that  Tkirtr'nthty, 
ease,  it  is  eunuch  in  say  that  ihe  Court  Hits  been  so  much  in  the  habit  Of  itnftnfitt 
of  acting  upoo  that  decision,  that  it  would  now  he  dangerous  to  set  it  unit.  «/lJ","»i'V«A'r> 
I  do  not  say  that  if  that  ease  were  erroneous,  and  only  destitute  of  legal  A*- 

foundation,  it  would  not  be  right  to  set  it  aside;  but  if  it  stands  on 
plausible  grounds,  it  ought  not  to  lie  canvassed  too  nicely.  This  ease  is 
stronger  than  Rex  v.  Little  Bolton  :  there  the  master  agreed  to  teach  tlte 
pauper  if  be  would  work  with  him  two  years  and  a  half  or  three  years; 
so  that  the  teaching  was  of  the  very  essence  of  the  contract.  Here  there 
i*  no  express  contract  by  the  master  to  tench,  only  an  idloimuce  by  the 
servant  out  of  the  earning*  for  teaching,  which  perhaps  may  amount  to  an 
implied  one.  I  will  mil  say  that  itn  uctiuii  might  not  be  mointaiued  upon 
"' '    contract  for  not  teaclimi.',  iililnnigli   up™  a  demurrer  to  a  '     " 


t,  there  might  he  dimiulty.  Admitting,  however,  that  such  a 
nferred,  it  is  by  uo  nieans  so  clear  as  assumed  in  argu- 
rould  not  be  so  strong  as  Rex  v.  Little  Bolton, 
which  was  an  express  contract  There  Lord  Mansfield  ohMntd  upon  the 
agreement,  not  speaking  of  the  pauper  us  an  apprentice ;  and  here  there  is 
no  mention  of  apprenticeship,  except  its  liir  it-  learning  and  leaching  are 
ingredients  in  the  contract  of  apprenticeship,  which  they  are  also  iu  almost 
everv  contract  of  hiring  ami  service  rrgnhirlv  entered  into.  Therefore,  with- 
out saying  that  Rex  v.  Little  Button  is  not  law,  we  otnnol  hold  that  this  is 
not  a  good  hiring  and  service. — Le  Blanc,  J.  With  the  exception  of  name, 
this  case  and  Rex  v.  Little  Ballon,  arc  the  same. — The  other  judges  con- 
is  confirmed. 


II.    The  Srrrice  under  the  Contract ; (a) — and  herein. 
Of  Connect™, 


■WoiuHy,     Of  Jjtpte  hetKeen  Cfinntcted  Ssivi 
Thirdly,      Of  hiipenuaiim. 
Fourthly,  Of' ChaneenfMatUr  in  Ihr  hum  S 
Fifthly,      Of  Di-olulim: 


First — Of  connecting  Service!  nndsr  distinct  Wirings. 

The  8  fcBW.iM.  c.  3D,  s.  4,  enacts,  that  no  person  so  hired  shall  be  Pint,  Of  cm- 
adjndged  or  deemed  to  have  a  good  settlement  in  any  such  parish  or  town-  nectingurrica, 
ship,  unlets  snch  person  thall  continue  and  abide  in  the  tame  ferric*  during  lie. 

the  spaa  of  one  whole  year.     (See  statute,  ante,  318.)  ~"  ' 

In  order  to  perfect  a  settlement  by  hiring  and  service,  it  is  therefore 
neon— iy  that  the  person  continue  and  abide  in  the  tame  service  during  the 
tjmee  of  one  whole  year,  (ante,  318.) 


Bat  it  is  obvious  that  a  person  ma;  abide  in  the  name  service  under  different 
wire  hiring*,  and  the  law  does  not  require  that  the  hiring  and  the 
*  shall  be  for  one  and  the  same  year,  to  entitle  the  party  to  a  settlement. 


n  Dtimfords.Rednu.-ick,  Fid,  133;  2  Bott,  384;  the  Court 
declared  that  there  ought  to  be  one  entire  contract,  and  one  entire  service 
for  a  year,  pursuant  to  that  contract  But  it  is  proper  to  remark,  that  the 
point  in  question  in  that  case  was,  whether  a  hiring  fur  two  half  yean 
ahoald  be  deemed  a  sufficient  hiring,  and  not  what  should  be  a  sufficient 
i  h'u  under  such  hiring. 

Besc  r.  Overton-,  Burr.  S.  C.  549 ;   2  Bolt,  366.    The  pauper,  Bayley,   A  Kvlce  for  ■ 
was  settled  in  Overton,  and  on  the  29th  day  of  March  contracted  with  Orp-  J^^S1  ""' 
wood,  of  the  parish  of  Sterenton,  for  the  wages  of  20*.,  to  serve  him  from  the  bMot*,  u  (0011, 
said  26th  day  of  March,  1687,  until  Michaelmas   then  next  following,  and    J*,2£5??j|L 
which  tune  she  served  accordingly.     At  Michaelmas,  Orpwood  contracted   rmri** 
with  her  from  the  said  Michaelmas  for  one  year  ensuing,  for  the  wages  of 
30*.,  and  she  remained  with  him  until  some  time  in  the  month  of  April, 


376 

'First,  Of  con- 
necting services, 


A  hiring  and  ser- 
vice from  three 
weeks  after 
Michaelmas  to 
Michaelmas,  and 
then  a  hiring:  tor 
a  year,  and  ser- 
vice for  eleven 
months  after  se- 
cond hiring*,  is  a 
good  year's  ser- 
vice. 


A  hiring  and  ser- 
vice from  Christ- 
mas to  Michael- 
mas, and  then  a 
hiring  for  a  year, 
and  a  service  till 
Midsummer  un- 
der the  second 
hiring  will  suf- 
fice. 


So,  will  a  hiring 
and  service  from 
Christmas  to 
Whitsuntide,  and 
then  a  hiring  for 
a  year,  and  ser- 
vice till  the  he- 
ginning  of  the 
March  after  the 
Christmas. 
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1098,  in  which  month,  by  mutual  consent,  she  left  her  service,  and  he 
paid  her  the  proportion  of  her  wages  that  were  then  due.  The  sessions  con- 
ceived that  the  pauper,  by  continuing  more  than  one  whole  year  under  this 
hiring,  gained  a  settlement  in  the  parish  of  Steven  ton;  and  the  Court  of 
King  s  Bench  were  of  the  same  opinion,  for  the  service  under  the  hiring 
for  half  a  year,  and  the  half  years  service  under  the  hiring  for  the  year, 
answers  the  end  of  the  statute  8  &  9  W.  III.  c.  30,  and  is  a  good  service 
for  the  year. 

The  same  point  precisely  was  determined  in  Rex  v.  South  Molton, 
Raymond,  426 ;  a  case  the  records  of  which  cannot  he  found,  but  which, 
Sir  James  Burrows  says,  may  possibly  be  the  same  case  as  Rex  v.  Overton. 
See  Burr.  S.  C.  550. 

Brightwell  v.  Westhallam,  1  Sets.  Ca.  87 ;  Fol.  143 ;  2  Bott,  251 ;  1  Sol. 
P.  L.  400.  There  was  a  hiring  and  service  from  three  weeks  after  Michaelmas 
to  Michaelmas,  and  then  a  hiring  for  a  year,  and  service  for  eleven  months. 
The  C.  J.  said,  if  there  were  a  service  for  a  year,  under  a  hiring  from  week 
to  week,  and  then  a  hiring  for  a  year,  and  serving  for  forty  days  (a),  he 
should  adjudge  that  a  settlement.    The  reason  is,  because  by  the  3  W.  or  M. 
c  11,  a  hiring  for  a  year,  and  forty  days*  service  under  it,  made  a  settle- 
ment ;  in  regard  that  the  hiring  for  a  year  shewed  that  the  person  was  not 
likely  to  become  chargeable,  for  that  be  was  able  to  work :  but  by  8  and  9 
W.  ill.  c.  30,  the  service  must  be  during  the  space  of  one  whole  year.    So 
forty  days  is  a  good  settlement  to  an  apprentice,  in  respect  to  his  skill  and 
art,  by  which  he  is  supposed  unlikely  to  become  chargeable.     So  a  person 
that  has  paid  parish  dues,  or  served  offices  in  a  parish,  gains  a  settlement 
by  forty  days,  because  he  is  supposed  a  person  of  substance,  unlikely  to 
become  chargeable.    But  the  late  act  requiring  service  for  a  year,  as  weu  as 
an  hiring,  we  think  it  sufficient  if  the  words  be  answered,  considering  this 
with  the  design  of  the  former  statutes. 

RexT.  Aynhoe,  2  Sess.  Ca.  119;  Fol.  144;  2  Bott,  253;  1  Not.  P.  L. 
446.  The  pauper  was  hired  from  Christmas  to  Michaelmas,  and  served  till 
Michaelmas ;  then  was  hired  for  a  year,  and  served  till  Midsummer.  And 
this  was  adjudged  a  settlement.  Rex  v.  Overton,  and  Brightwell  v.  West 
hallam,  were  cited. — Lord  Raymond,  C.  J.,  said,  The  case  of  WesthalUm 
was  express  to  the  point,  and  he  would  not  break  into  it ;  but  if  it  had  been 
res  integra,  or  a  case  not  adjudged  before,  he  should  have  thought  it  ill. 
Here  the  service  was  antecedent  to  the  hiring  for  a  year.  The  greater  part 
of  the  judges  thought  this  case  to  be  against  the  statute,  but  that  they  were 
more  strongly  bound  by  the  precedent ;  and  were  unwilling  to  set  aside  a 
resolution  solemnly  adjudged,  though  not  according  to  their  own  opinion. 

Rex  v.  Underbarrow  and  Bradley-Field,  Burr.  S.  C.  545  ;  2  Bott,  259; 
1  Nol.  P.  L.  447.  A.  Kellet  hired  herself  at  Christmas  to  J.  Thompson,  nil 
Whitsuntide,  which  time  she  served.  At  Whitsuntide,  she  hired  herself  to 
Thompson  for  one  year,  and  continued  in  the  service  till  the  beginning 
of  March,  when  she  and  her  master  parted  by  consent  It  was  urged,  that 
the  two  cases  of  South  Molton  and '/fee  v.  Overton,  were  determined  open 
facts  prior  to  the  explanatory  statute  of  the  8  and  9  W.  III.,  before  whick 
statute  a  hiring  for  a  year,  and  a  service  for  forty  days,  gained  a  settlement 
And  it  was  observed,  that  in  Rex  v.  Aynhoe,  Lord  Raymond  and  Mr.  J.  Post 
declared,  that  if  it  had  been  then  res  integra,  they  should  have  judged  it  • 
be  no  settlement :  and  now  it  appears  to  be  so ;  as  the  two  supposed  meet- 
dents  were  no  precedents  at  all,  being  prior  to  8  &  9  W.  III. — By  the 
Court :  The  authority  of  these  cases  will  be  just  the  same,  whether  the  fact* 
were  prior  to  the  statute  or  not :  because  the  Court  determined  them  at 
upon  facts  subsequent  to  the  statute.  And  there  having  been  nfany  deter- 
minations the  other  way,  the  Court  were  unanimously  of  opinion,  that  for 
the  sake  of  certainty,  it  was  best  to  adhere  to  settled  determinations. 
Though  there  might  be  room  for  great  doubt  upon  this  point,  if  the  matter 


(a)  But  io  Bex  v.  Arfson,  post,  377,  it  was  held,  that  forty  dava'  service  under  saca 
yearly  hiring,  was  not  neceasary  to  gain  a  aetdement. 


,_—».- 


Fifthly — Of  Settlement  by  Hiring  and  Service.— U.  The  Service, 
were  again  open,  yet  the  rule  itore  death  is  always  proper,  and  especially    Fira,  Oft 
in  these  cases  of  settlements  (n).  necting  un 

Rex  y.  Advm,  S  T.  H.  m ;  2  Bolt,  368 ;  1  Xal.  P.  /..  460.    The  pauper  *r. 

was   hired  eight   days  after   Old  Michael 'man,    1781!,    to    Old   Mkhaehnai  

following,  and  continued  in  His  master's  service  iill  the  day  after  Old  Mi-   ^„ft.Mw 
chaetmai-ilay,  17W7,  when  In    Mas  hired  by  hi-  master  till  the  Michaelmas    ",*n  »y«r.»H' 
following,  and  tinder  that  hiring  he  served  only  ten  days.     The  sessions  JJ1*^  WHJj 
thought  that  the  second  hiring  was  n  hiring  for  a  year,  hut  that  the  pauper   ten  mat  wS 
had  gained  no  settlement  under  il,  as  he  hud  not  served  forty  days  subse-   hirK^SnTSS 
(juent  to  that  hiring.     This  case  was  argricd  in  Michaelmat  term  last,  when    ai«5«a*nt. 
only  Lord  Kenya*  C.  J.,  and  Grose,  J.,  were  present.    Lord  Kenyan  was  of 
opinion  that  a  settlement  Mas  gained  hy  the  hiring  and  service  slated  in  the 
ease  :  bat  Grose,  J., being  of  a  (Till'i-rt'iil  "piiiinii,  it  ^tiH>-l  over  for  further  con- 
sideration; and  now  Lord  Kenyon  said,  that  they  were  both  of  opinion  that 
the  pauper  gained  a  settlement. 

Rexr.  t'aderbarrow  and  Bradley- Field,  Doui).  309;  1  Nol.  P.  L.  160.  A  Mrlos;  ana 
llallhead  was  hired  for  a  year,  Tram  Whitsuntide,  1770,  to  Whitsuntide,  ItTeSiin « 
1771,  to  Burrow,  for  the  yearly  wages  of  1K5.  She  lived  with  him  till  the  v,.\  u>cn  ■  i>i 
12th  of  May,  tifinsr  "/..  Mayday,  1771  ;  her  master  then  removing  to  n  *■»*;■««» 
new  farm,  in  Strickland  Roger,  carried  her  with  him,  where  she  served  USJJ^iSi 
seven  days,  which  completed  her  year,  and  received  her  «age«.  Then  she  •wvieeftiriia 
hired  herself  to  the  same  master  for  another  year,  from  Whitsuntide,  1771,  ]'' ' "' 
tn  H'hiUuntid,,  1772,  for  the  Mages  nf  U.u.  ;  ;tini  she  continued  with  him  crib*  innr  • 
in  Strickland  Roger  from  Whitsuntide,  1771,  till  Candlemas,  when  by  Jgl  •»*  jhl 
mutual  eonsenl  she  quilled  her  service,  and  received  her  wages  up  to  that  Jhe  "^?n  «■*, 
tune. — Lord  Mansfield,  C.  J.  We  are  all  very  clear  that  this  was  a  con-  the  nervier  cu 
tiniUDce  of  (he  same  service  ■  itlt  au  increase  of  wages.  eluded. 

Ax.  v.  .S'urfcm,  1   Unit,  Ooti.      The    pauper  hi  rod  himself  l>v  the  week  to    scrrfw  utmil 
Mr.  Hatch,  of  Saltan.      Nothing  whs  said    about  .Sunday  in    the  contract ;    »d<I dbnimilar 
but  the  pauper  worked  on  that  day  occasionally   when  asked  by  his  master,    ™J  ^  CJ""r 
without   recciviuu    an;,    ;uliliti"Hal   wages-,    tin, ugh    he  sometimes   received 
some    victuals.      He  received    his   wugtts  every  Saturday  night  or  Sunday 
rooming:  he  did  not  reside  in  his  master's  house,  hut  ImanUil  himself.     At 
the  end  of  nine  montlis,  on  his  master's  family  servant   going  away,  the 
pauper  was  hired  in  his  place  for  a  year,  at   12/.  per  annum,  and  served 
eleven  months  under  that  hiring. — Lord  Kenyan,  C.  J.  It  has  now  been  too 
long  settled  to  be  recalled,  that  if  there  be  a  hiring  for  a  year,  and  a  service 
f—  .  year,  though  but  a  small  part  of  the  service  were  performed  under 
ly  hiring,  a  settlement  will  be  gained.    But  an  attempt  has  been 
introduce  a  new  heed  of  settlement  law,  of  which  I  have  no  know- 


theyeiri; 
made  tot 

ledge,  under  a  notion  that  only  services,  ejusdem  generis,  I 

can  be  joined.  The  term  got  into  fashion  some  time  ago.  At  that  period 
Mr.  J.  Fatter  thought  that  settlements  were  too  easily  acquired  by  the  con- 
struction which  the  Court  was  inclined  to  put  on  the  statute  ;  but  since 
then  the  leaning  has  been  in  favour  of  them ;  and  it  has  been  supposed 
that  a  person  ought  to  gain  a  settlement  in  that  parish  where  he  has  laboured 
for  a  certain  tune,  as  a  reward  for  his  labour :  a  strange  idea,  if  examined ; 
because  tome  where  or  other  he  must  at  any  rate  be  maintained ,  if  he  be  in 
want  of  it.  I  know  not  bow  to  state  this  as  a  question  upon  which  any 
doubt  can  be  made.  The  pauper  was  hired  by  the  week ;  nothing  was 
arid  about  Sunday ;  it  is  very  seldom  that  there  is :  why  then  is  that  day  to 
be  excluded  ?  If  a  servant  be  hired  for  a  year,  nobody  doubts  but  that 
SmtuUyt  are  metaded :  then  why  Dot  included  in  a  weekly  hiring,  if  no 
exception  be  made  ?  The  sessions  have  found  that  there  was  a  hiring  by 
the  week,  which  must  mean  the  whole  week.  There  is  nothing  stated  to 
shew  it  waa  otherwise  intended.  The  pauper  was  paid  sometimes  on  the 
Saturday,  sometimes  on  the  Sunday;  and  whenever  the  master  ordered 
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First,  Of  con- 
necting services, 
3fc. 


Service  for  a 
year,  partly 
under  a  weekly, 
and  partly  under 
a  yearly  hiring, 
gives  a  settle- 
ment. 


Exception  to  the 
rule  in  the  above 

i.  (a) 


Service  under  a 
void  hiring  (as 
where  the  pauper 
was  an  appren- 
tice), will  con- 
nect.   There  was 
a  year's  eervice 
after  the  inden- 
tures had  expir- 
ed. 
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him  to  do  any  work  on  the  Sunday,  he  did  it :  what  is  to  he  concluded 
from  thence,  hut  that  it  was  his  duty  to  do  so  ?  How  do  these  facts  shew 
that  he  was  not  under  the  master's  control  on  the  Sundays  as  well  as 
other  days  of  the  week  ?  In  Rex  v.  WringUm,  it  appeared  from  the  cir- 
cumstances that  Sunday*  were  excluded.  But  it  is  said,  that  the  services 
cannot  he  joined,  because  they  were  not  ejusdem  generis.  I  really  know 
not  what  that  means,  nor  where  the  line  is  to  he  drawn.  Suppose  a 
postillion  were  made  coachman,  would  those  he  deemed  services  ejusdem 
generis  p  It  is  said,  that  he  at  first  was  an  out-door  servant,  and  then  a 
family-servant;  but  I  do  not  know  what  difference  that  made  in  his 
services.  Upon  the  whole,  I  cannot  do  better  than  what  the  justices  below 
have  done ;  they  have  determined  that  there  was  a  continuing  service  for  a 
year,  and  a  hiring  for  a  year,  and  that  he  gained  a  settlement ;  and  I  think 
thev  are  warranted  by  the  authorities  in  that  conclusion. 

Rex  v.  Bagworth,  Cald.  179;  2  Bott,  378.  S.  Ward  was,  by  an  order  of 
two  justices,  removed  from  Bagworth  to  Rat  by.  Order  quashed.  Case :  Nine 
weeks  before  Old  Mich.  1780,  the  pauper  was  hired  by  W.  Hunt,  of  Ratty, 
by  the  week,  and  served  him  till  Old  Michaelmas,  when  she  was  hired  for 
a  year  from  that  time,  and  served  till  about  a  fortnight  before  the  following 
Old  Michaelmas,  when  being  with  child,  she  and  her  master  parted  by 
consent,  and  she  received  her  wages  up  to  that  time.  That  she  was  em- 
ployed in  the  same  manner  during  the  time  she  served  by  the  week,  as 
under  the  hiring  after  Michaelmas. — Willes,  J.  The  question  raised  upon 
the  merits  is  perfectly  clear;  the  pauper  did  not  live  in  this  family  oc- 
casionally, or  work  merely  as  a  day-labourer  or  char-woman,  hut  constantly 
as  a  menial  servant,  and  employed  throughout  in  the  same  services ;  and  a 
hiring  for  a  year,  with  a  year's  service  in  the  whole,  and  that  of  a  similar 
nature  throughout,  though  it  is  made  up  of  several  hirings,  (provided  there 
be  no  discontinuance,)  gives  a  settlement — Buller,  J.  Here  is  a  con- 
tinuance in  the  service  for  a  year :  and  it  has  been  long  settled,  that  where 
the  service  extends  throughout  the  year,  you  may  couple  any  number  of 

S receding  hirings  and  services  with  a  hiring  for  a  year ;  the  extent  and 
uration  of  the  several  preceding  services,  "  where  such  services  have  been 
similar,"  have  never  been  adjudged  to  vary  the  law,  but  there  must  be  one 
entire  hiring  for  a  year. 

Rex  v.  Wrington,  Burr.  S.  C.  280 ;  2  Bott,  270.;  1  Nol.  P.  L.  373,  454. 
Ann  Stokes,  the  pauper,  when  thirteen  years  of  age,  went  to  Chew  M*g** 
to  her  aunt ;  and  soon  afterwards  went  to  Windford,  and  worked  with  Nichols* 
Walker,  cloth-worker,  in  the  business  of  burling  cloths,  by  a  weekly  hiring. 
She  continued  to  work  with  Walker  for  a  year  and  a  half.  On  the  last 
Saturday  of  the  service,  the  pauper  covenanted  to  serve  Walker  for  a  year, 
at  1/.  10s.  wages;  entered  immediately  into  the  service,  and  continued 
therein  eleven  months. — By  the  Court :  The  pauper  did  not  acquire  a  set- 
tlement by  this  service.  For  though  a  subsequent  service  for  less  than  a 
year,  performed  under  a  hiring  for  a  year,  may  be  coupled  to  a  prior  service, 
which  was  not  performed  under  a  hiring  for  a  year,  providea  it  be  a  con- 
tinuance of  the  same  service ,  yet  the  subsequent  service  cannot,  in  the  pre- 
sent case,  be  coupled  with  the  former,  because  the  former  hiring  was  not  of 
the  same  kind  with  the  latter :  the  former  was  as  a  day-labourer,  or  weekly 
labourer  at  the  most;  not  as  a  hired  servant,  who  is  part  of  the  master'! 
family,  (a) 

Rex  v.  Dwrlish,  1  B.  $•  A.  280.  Order  of  removal  from  Clust  Homitrn  * 
Dawlish,  confirmed.  Case :  The  pauper,  by  indenture,  dated  September  3, 
1804,  was  bound  apprentice  by  the  parish  of  Broadhembury  to  R.  Pemrcy  of 
that  place,  till  she  should  attain  the  age  of  twenty-one  :  whilst  under  this 
indenture,  she  served  J.  Blackmore,  with  Pearcy's  consent,  for  two  yeas 
in  Dawlish ;  after  which,  in  May,  1812,  she  hired  herself  as  a  yearly 


(a)  The  distinction  between  this  and  ton  (ants,  377);  whereas  in  the  two  former 
the  two  preceding  cases  seems  to  be,  cases,  the  paupers  were  menial  or  do* 
that  in  this  the  service  was  as  an  nrtizan,  mestic  servants,  and  there  was  no  el- 
and the  Sundays  were  excluded  ;   see  emption  from  service  on  Sundays. 
Lord  Kenyon%  judgment  in  Rex  v.  Sut- 
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to  Mis.  Bryant  otClytt Honiton,  for  it.  a-year.  In  the  September  following  Fim.  Of  em- 
the  indentures  expired.  At  the  end  of  her  year,  the  pauper  again  hired  fur  ittint  uniiett. 
iuinther  year  to  Mrs.  Bryant,  and  served  ten  liiuiitlis  under  this  last  hiring.  ate. 

There  was  no  interruption  between  the  two  services.     The  first  year's  service   — " 

with  Mrs.  Bryant,  was  without  the  knowledge  of  Pearcy.  After  argument. 
Lord  Eltnibomwjk,  C.  J.,  said,  Ifthis  Here  rm  uitntra  there  might  be  some 
difficulty  in  admitting  the  principle  that  ,i  service  wilhuut  a  tdtitmct,  might 
be  coupled  with  service  under  one,  so  us  to  gain  a  settlement ;  but  thai  hating 
been  decided,  this  case  ranges  it-elf  under  the  BUM  class. — Abbott,  J.,  said, 
The  first  contract  was  either  valid  ur  void ;  if  valid,  then  there  is  a  good 
hiring  and  a  good  service  ;  if  void,  then  the  first  year's  service  will  be  a 
service  under  no  contract  at  all,  which,  according  to  the  argument,  it  is  ad- 
mitted way  be  coupled  with  the  service  nuder  the  second  hiring.  In  either 
case  a  settlement  is  gained. 

Bex  r.  St.  Man,  fc*wftft  2  B.  f  C.  750  ;   4  D.  *  R.  ,109;  2  D.  J-  it.    But  uw  what. 
May.  Ca.  291.     This  case  i's  suited  at  length  under  the  title  of  Imperfect   *,">*""?• 
Apprenticeship*,  pott.  The  Court  were  of  opinion  that  the  first  contract  created   ^"u, 
the  relation  of  Master  ami  scholar,  and  it  »m  contended  thai  service  under  '"S  " 
that  contract  would  connect  with  service  under  a  hiring  as  a  servant.      Rex   jj^l 
v.  DaiHUh  was  quoted,  and  Baylet/,  J,,  said,  There  ■  year's  sen  arc  was  per- 
formed after  the  expiruliuti  of  the  indenture ;  and,  in  giving  judgment,  he 
said,  to  gain  a  settlement  liy  hiring  and  sen  ice,  the  service  mu.t  be  uuder 
a  contract  creating  the  relation  of  master  and  servant.     Here  the  lirsi  contract 
created  the  relation  of  teacher  aod  scholar,  and  the  service  under  it  not 
being  under  a  cent  met   nf  hiring,   cannot  lie  ompk-d   with   the  subsequent 
service, — Littledale,  J.  The  service  must  be  for  a  year  under  a  contract  or 
coutraels,  creating  the  relation  of  master  mid  servant. 

Rex  r.  Crtacombe,  2  Stra.  1240 ;  Burr.  S.  C.  256 ;  1  WW.  P.  L.  445,  A 
447-  Joteph  Garntey  was  removed  from  CtMCamhi  to  St  Cuthbert's.  T* 
Order  quashed.  Case:  Tlie  N"fW  hired  himself  En  a  year  to  Dr.  Lucy, 
and  lived  a  year  '.vitli  him  in  St.  Andrew's  and  hail  his  ivagcs  and  livery ; 
and  without  coming  to  any  new  agreement,  continued  with  hiin  a  quartet  ■ 
of  a  year  longer.  Then  he  removed  with  his  master  ti  .St.  ( 'utliberfs,  where  ■ 
he  continued  to  live  with  him  about  si*  uniiiths,  still  under  the  si 


' 


urged,  that  this  wits  not  the  mime  service,  for  that  the  first  psfonnM  m 
contract  was  completed  and  determined.  It  had  gained  the  servant  a  b-tfartid*: 
settlement  in  St.  Andrew'*,  by  serving  a  whole  year  there.     To  which  it  was 


replied.  That  it  is  the  constant  practice  for  servants  to  go  on  upon  the  & 
agreement  without  any  new  one.  And  if  thin  were  not  the  case,  then  a 
servant  who  had  Uvea  with  his  master  twenty  years  in  different  parishes 
without  any  new  contract,  most  be  settled  in  the  pariah  where  his  master 
had  \ived  in  the  first  year  of  his  service.  And  by  the  whole  Court :  as  there 
was  a  hiring  for  a  year,  and  a  continuance  under  the  same  service,  it  is  suffi- 
cient to  gain  a  settlement ;  and  such  settlement  must  be  in  the  parish  where 
the  service  was  performed  the  last  forty  days. 

Rex  t.  AptAarpe,  2   B.   J-   C.   892;   4  D.   $■  R.  487.     The  pauper   AMttKmentcu 
was  hired,  about  sis  years  ago,  to  Mr.  Gilby,  of  Briqitock,  tot  a  year,   ^P1"™1,.'17 
to   commence   at   Old  Michaelmas,   the  whole  of  which  service  he  per-   ,1™  J,JJ  la  that 
formed  at  Brigtiock,   sleeping   in  that    perish.      Before   the    end  of  the  partita  who*  tb* 
year,  Gilby  hired  the  pauper  from  the  following  Old  Michadmat  to  the   ££ancttr<rfa 
yew  Michaelmas.    There  was  no  interruption  of  the  service;  and  under  tnnnt  bind  for 
the  second  hiring,  the  pauper  served  his  master  about  half  a  year  in  Brig-  a  J™'- 
itoci,  and  then  removed  with  him  to  Sudboruugh,  where  he  finished  his 
service  under  such  hiring. — Per  Bayley,  J.  If  the  pauper  gained  any  settle- 
ment in  Sud borough,  it  would  follow,  that  wherever  there  was  once  a  hiring 
tat  a  year,  and  the  pauper  afterwards  continued  with  the  master  as  a  weekly 
servant  for  twenty  years,  and  resided  in  twenty  different  parishes,  he  would 
be  settled  in  the  parish  where  he  resided  for  the  last  forty  days,  although  at 
mat  time  he  were  not  hired  for  a  year.      It  appears  to  me  that  Rex  t. 
Croacoiit.be  does  not  bear  upon  the  present  case.     There  the  pauper  hired 
himself  to  live  with  Dr.  Lucy  as  his  servant  for  a  year,  for  41.  and  a  livery ; 
he  did  accordingly  live  with  his  master  during  that  year,  and  without 
coming  to  any  new  agreement,  continued  with  his  master  in  the  same  parish  .  j| 
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First,  Of  am*    about  a  quarter  of  a  year  longer.    The  master  then  remored  to  another 
meeting  services,  parish,  and  the  pauper  continued  to  live  with  him  about  six  months  in  the 
&c-  latter  parish,  upon  the  terms  of  the  first  contract,  and  was  paid  wages  at  the 

same  rate.    Now,  in  that  case,  at  the  expiration  of  the  first  year,  a  new 
hiring  for  a  year  was  fairly  to  be  presumed,  from  the  circumstance  of  the 
pauper  continuing  in  the  same  service  without  any  alteration  of  the  terms; 
and  if  the  service  in  the  last  year  was  to  be  considered  as  a  service  under  a 
renewed  yearly  hiring,  that  case  does  not  at  all  bear  upon  the  present 
That  such  was  the  ground  upon  which  the  Court  proceeded  in  that  case, 
appears  from  what  was  said  by  Willes,  J.,  in  delivering  the  judgment  in 
Rex  v.  St  Giles,  Reading,  Cold.  56 ;  "  Rex  v.  Croscombe  does  not  apply, 
because  the  Court  presumed  the  continuance  of  the  old  contract"    There 
being  no  authority  therefore  bearing  upon  the  subject,  we  must  look  to 
3  &  4  W.  &  M.  c.  1 1,  s.  7 :  "if  any  unmarried  person,  not  having  child  or 
children,  shall  be  lawfully  hired  into  any  parish  or  town  for  one  year,  such 
service  shall  be  adjudged  and  deemed  a  good  settlement  therein"     The 
word  therein,  refers  to  the  parish  or  town  into  which  the  party  has  been 
hired  for  one  year.   The  settlement,  therefore,  attaches  to  him  in  that  parish 
where  he  has  the  character  of  a  servant  hired  for  a  year.    The  8  or  9 
W.  III.  c.  30,  recites,  "that  doubts  had  arisen  touching  the  settlement  of 
unmarried  persons,  not  having  child  or  children,  lawfully  hired  into  any 
parish  or  town  for  one  year;"  and  enacts,  "that,  no  such  person  hired 
as  aforesaid,  (i.e.  lawfully  hired  into  the  parish  for  one  year,)  shall  be 
adjudged  or  deemed  to  have  a  good  settlement  in  any  such  parish  or  town- 
ship, unless  such  person  shall  continue  and  abide  in  the  same  service  during 
the  space  of  one  whole  year."    The  latter  statute,  therefore,  requires,  that 
in  order  to  gain  a  settlement  by  the  hiring  and  service  mentioned  in  the 
former  statute,  (which  was  a  hiring  into  a  parish  for  a  year,)  the  party 
should  continue  in  the  same  service  for  the  space  of  one  whole  year.    The 
former  statute  requires,  that  the  contract  should  be  for  a  year,  and  that  the 
service  should  be  under  the  contract  of  hiring  there  mentioned.    The  Utter 
statute  requires  besides,  that  in  order  to  gain  a  settlement,  the  service  should 
continue  for  a  year.    I  am  therefore  of  opinion,  that  a  settlement  can  be 
gained  by  hiring  and  service  in  that  parish  only  where  the  party  has  the 
character  of  a  servant  hired  for  a  year;  and  that  being  so,  the  pauper  did  not 
gain  a  settlement  in  Sudhorough. — Holroyd,3.  InRexr.  Croscombe,  Lee,  C.J. 
certainly  gave  an  extra-judicial  opinion,  that  the  service  in  the  second  year 
need  not  be  under  any  contract  of  hiring,  provided  it  was  a  continuance 
of  the  same  service ;  but  when  the  state  of  the  law,  as  it  existed  between 
the  3  &  4  W.  &  M.  c.  11,  and  8  Sc  9  W.  III.  c.  30,  comes  to  be  considered, 
I  think  it  perfectly  clear  that  that  opinion  cannot  be  supported.    By  13  &  14 
Car.  II.  c.  12,  overseers  were  authorized  to  remove  a  pauper  to  a  pariah 
which  was  his  last  place  of  settlement  for  forty  days,  either  as  householder, 
&c,  or  as  a  servant.    At  that  time,  therefore,  a  service  for  forty  days  con- 
ferred a  settlement    The  3  &  4  W.  &  M.  c.  11,  s.  3,  enacts,  that  the  fort? 
days1  continuance  of  any  person  in  a  parish  or  town,  which  then  conferred 
a  settlement,  should  be  accounted  from  the  publication  of  a  notice  in 
writing  which  he  should  deliver  to  the  churchwarden  or  overseer  of  the  poor, 
and  the  latter  was  to  cause  it  to  be  read  publicly  in  church.     Sect  6,  pro- 
vided that  any  person  exercising  an  annual  office  in  the  parish  during  the 
year,  should  gain  a  settlement,  without  having  delivered  such  notice  in 
writing ;  and  sect.  7,  enacted,  that  if  any  unmarried  person,  not  having  any 
child  or  children,  should  be  lawfully  hired  into  any  parish  or  town  lor  one 
year,  such  service  should  be  adjudged  and  deemed  a  good  settlement 
therein,  although  no  notice  in  writing  were  delivered  and  published.    Now 
the  words  such  service,  must  refer  to  a  service  under  the  contract  of  hiring 
mentioned  in  the  former  part  of  the  clause ;  and  if  that  be  so,  this  statute 
clearly  required  that  the  service  should  be  under  a  contract  of  yearly  hiring. 
The  legislature  in  this  statute  seems  to  have  considered  the  exercising  of  an 
annual  office  in  the  parish  during  the  year,  and  the  being  hired  into  the 
parish  for  a  year,  as  equivalent  to  the  notice  to  the  parish  which  was 
required  by  the  former  section.    Inasmuch,  however,  as  the  mmwmg  of  the 
parochial  office  was  not  sufficient  to  give  a  settlement,  unless  it  were  exercised 
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during  the  year,  daub*  were  entertained  whether  die  Mnioe  under  die  eon-    Firm,  Of  em- 


tact  of  hiring  should  not  alto  continue  dining  a  year.    If  the  service  fa  attffcg  urvim, 

the  year  wow  not  required  by  that  statute,  the  contract  of  hiring  fa  the  &• 

vear  it  the  only  cftmimsttncc  from  which  the  parish  oonld  he  deemed  to  — — — 

nave  had  notice;  and  if  to,  it  was  essential  tnat  the  contract  should  he 

made  in  the  parish.    Bat  doubts  being  entertained  whether  service  fa 

a  year  waa  required,  statute  8  &  9  W.  III.  c.  30,  was  passed.    Sect  49 

recites,  that  doubts  had  arisen  touching  the  settlement  of  persons  unmarried, 

not  having  any  child  or  children,  lawfully  hired  into  a  parish  or  town  fa 

one  year;  and  then  enacts,  that  no  such  person  to  hired  a*  aforemid,  shell 

be  deemed  to  hare  a  good  settlement  in  such  parish  or  township,  unites 

suchperson  shall  continue  in  the  service  during  toe  space  of  one  whole  year. 

The  latter  statute  did  not  intend  to  dispense  with  any  thing  required  by  the 

famer,  hut  to  add  another  qualification  to  those  already  reouiied  to  oonfa 

a  settlement  The  service  spoken  of  in  fee  latter  staiute,  is  the  same  service 

lhat  waa  contemplated  by  stat  3  &  4  W.  &  M.  c.  11,  via.  a  service  under  a 

contract  of  hiring  fa  a  year.    I  think,  therefore,  that  in  order  to  give  a 

settlement  in  any  parish,  some  part  of  die  service  must  be  under  a  contract 

of  yearly  hiring. 

TVi  jMip*r  w  lifrwfl  tt»  a.  pArwwl  1«—  Ait  «  y— »,  m*A  «j  *\j+  t^pfritffla)  terries  aeiar  a 
of  that  time  he  was  hired  fa  a  year,  if  hit  muter  should  not,  before  thai  JS**^*1* 
tone,  sell  his  stock.    The  matter  did  sell  hit  stock,  and  the  pauper  Quitted  ecan*oHrttk  » 
khu  befae  that  year  expired,  but  not  before  a  year  had  elapsed  under  the  ^."frM**" 
first  toad  second  hiring;  and  the  court  of  sessions  held  that  this  gained  a  avaytarT** 
settlement,  and  the  Court  of  King's  Bench  confirmed  that  opinion.    Rsm  t. 
Fkriey  Wallop.    Sit  befae  M.  1880  (a). 

Ear.  FUlongUy,  \B.&  A.  319:  1  Nol.  P.  L.  434,  451.     W.  Dommm  ▲ssrftotaaetr 
removed  from  CcieshiU  to  FUlongley.    Order  confirmed.    Case:  The  ^SnS&SwS 


pauper,  previous  to  Old  Michaelmas,  1812,  was  hired  by  W.  Rollick,  of  u 
lesfiy,  from  the  then  next  Old  Michaelmas,  for  a  year,  at  7L  10*.  wages.  *• 
At  the  tame  time  HolUck  ssid  to  the  pauper,  that  he  did  not  know  the  j£? 
custom  of  die  parish  at  to  hiring  for  a  year  or  fifty-one  weeks;  that  he  to 
would  inquire,  nut  he  believed  it  must  be  fa  a  year,  and  hired  him  fan"11 
year.  The  pauper  entered  into  the  service  in  punmance  of  this  contract ; 
three  or  four  days  after  which  HoUich,  (having  previously  to  the  pauper 
coming  into  his  service  ascertained  that  the  practice  of  the  parish  was  to 
hire  for  fifty-one  weeks)  asked  the  pauper  whether  he  would  consent  to  the 
hiring  being  for  fifty-one  weeks,  to  which  the  pauper  consented.  He  conti- 
tinued  in  HolHck's  service  until  a  week  before  Old  Michaelmas  in  the  next 
year,  when  Hollick  paid  him  the  11.  10*.  for  his  wages,  and  asked  him  to 
stay  on  till  Old  Michaelmas,  which  he  agreed  to  do  on  being  paid  for  it ; 
he  staid  tfll  Old  Michaelmas,  and  received  Is.  6d.  for  that  time. — After 
argument,  Lord  EUenborough,  C.  J.,  If  the  statutes  are  to  be  strained  in 
any  respect,  it  seems  to  me  that  the  mind  revolts  much  more  from  coupling 
a  previous  service  with  a  subsequent  hiring  for  a  year,  than  from  the  con- 
clusion to  be  drawn  in  the  present  case.  I  think  this  case,  therefore, 
within  the  limits  of  the  former  decisions.  If  it  were  now  for  the  first 
time  under  our  consideration,  I  should  be  disposed  to  pronounce  a  different 
judgment :  but  the  decisions  are  so  numerous  upon  the  subject,  and  we 
should  overturn  so  many  settlements  if  we  were  to  over-rule  them,  that  I 
feel  myself  bound  by  their  authority  to  hold  this  to  be  a  good  hiring  and 
service. — Bay  ley,  J.  I  am  of  the  same  opinion,  upon  the  ground  of  the 
authorities  alone.  There  is  in  this  case  a  hiring  for  a  year,  and  a  service  for  a 
year,  and  that  according  to  the  decisions  will  be  sufficient  to  confer  a  settle- 
ment— Abbott  and  Holroyd,  Js.,  concurred.    Order  of  sessions  quashed. 

Rex  v.  Caverswall,  Burr.  S.  C.  461  ;  2  Bott,  372;  1  Nol.  P.  L.  417. 
451.  S.  Brassington,  the  pauper,  was  hired  for  a  year  to  E.  Brassington, 
at  Trentham,  and  served  him  till  within  three  weeks  of  the  end  of  the  year ; 
when,  on  some  disputes  arising  betwixt  him  and  his  master,  he  was,  with 
his  own  content,  discharged  from  his  service ;  and  received  all  his  wages, 


(«)  And  see  Rex  v.  Htrstimonceaux,  7  B,  ft  C.  551,  and  id.  656,  note  (6.) 
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First,  Of  con- 
necting services, 

Ac 


Hiring  for  a  year, 
and  agreeing  in 
the  middle  of  the 
year  to  work  by 
the  piece. 


If  a  servant 
marry  daring  the 
first  service,  he 
cannot  gain  a 
settlement  under 
a  subsequent 
hiring  for  a  year. 


$00r— (V.  Settlement  of  the  Poor.) 

except  what  was  deducted  for  the  three  weeks.  As  soon  as  he  left  his  ser- 
vice he  went  to  London,  and  was  absent  about  a  fortnight.  Upon  his 
return,  at  Mrs.  JB.'s  request,  (his  master  being  then  from  home,}  he  went 
again  into  the  service ;  and  within  a  week  after  the  expiration  of  the  first 
year,  his  master  hired  him  again  for  another  year,  and  he  served  him  in 
Trentham  for  about  six  months  of  that  second  year,  and  then  left  him.  By 
the  Court,  here  was  a  discontinuance.  The  first  contract  was  absolutely 
dissolved,  and  so  continued  for  a  fortnight  or  three  weeks.  Therefore  this 
last  service  cannot  be  connected  with  the  former  part  of  the  year,  and  con- 
sequently no  settlement  was  gained  at  Trentham. 

Rex  v.  Alton,   2  Bott,  317;    1   Not.  P.  L.  416,  451.    The  pauper,  R. 
Johnston,  hired  himself  to  his  uncle,  D.  Johnston,  a  turner,  for  a  year. 
The  pauper  was  to  be  found  in  board,  pocket  money,  and  clothes,  by  his 
uncle,  for  whom  he  was  to  work  in  his  trade  of  a  turner ;  after  he  had 
served  six  months,  his  master  finding  him  idle,  they  came  to  a  new  agree- 
ment, by  which  the  pauper  was  to  work  in  the  trade  by  the  piece,  and  to  be 
paid  by  the  piece  for  what  he  should  earn,  and  he  to  find  himself  in  board 
and  clothes ;  on  which  last  terms  he  served  to  the  end  of  the  year,  sometimes 
working  by  the  piece  when  he  boarded  out,  and  at  other  times  he  served  his 
master  in  the  house,  and  then  he  was  boarded  by  his  master,    The  sessions 
held  that  this  new  agreement  determined  the  contract,  and  that  the  pauper 
gained  no  settlement. — The  Court :  It  is  not  necessary  that  all  the  semce 
should  be  under  a  hiring  for  a  year ;  a  service  under  a  hiring  for  less  than 
a  year,  may  be  coupled  with  service  under  a  hiring  for  a  year,  and  gire 
a  settlement:    there  are  many  cases  to  that  purpose;  there  can  be  do 
doubt  but  the  original  agreement  still  continued,  and  besides,  the  second 
hiring  being  general,  would  be  equivalent  to  a  hiring  for  a  year.    Order 
quashed. 

Rex  v.  St.  Giles's,  Reading,  Cold.  54;  2  Bott*  261.  Daniel  Danes, 
the  pauper,  went  into  the  service  of  Mr.  Wilder,  who  kept  an  inn  in  Reading, 
on  19th  December,  1763,  under  a  general  hiring  as  post-boy,  and  continued  in 
that  service  for  seven  months,  when  he  married  his  present  wife.  After  his 
marriage,  he  continued  in  his  service  four  months,  when  he  took  lodgings  in 
St.  Giles\  and  removed  thither  with  his  wife,  where  he  slept  for  seven  months, 
continuing  to  serve  his  master  the  whole  time,  without  coming  to  any  new 
hiring,  making  eighteen  months  in  the  whole ;  and  then  left  his  service.— 
WiUes,  J.,  delivered  the  judgment  This  case  depends  upon  the  construc- 
tion of  the  7th  sect,  of  3  W.  III.  c.  11.  The  act  was  intended  for  the 
benefit  of  unmarried  persons,  and  the  principle  of  it  is,  that  the  parish  that 
reaped  the  benefit  of  the  labour  of  a  man  unincumbered  with  a  family, 
ought  to  make  a  provision  for  that  man  when  not  able  to  provide  for  him- 
self; but  not  for  others  from  whom  they  derived  no  benefit :  the  8  &  9  W.  III. 
c,  3,  s.  30,  used  the  very  same  words  as  the  former  statute,  "  unmarried 
person  not  having  child  or  children."  The  meaning  of  these  acts  is  obrions, 
that  the  labour  of  one  man  shall  not  be  sufficient  to  incumber  a  parish  with 
the  maintenance  of  a  numerous  family.  It  has  been  determined,  (Rex  t. 
Uedsor,  and  Rex  v.  H anbury])  that  marriage  does  not  dissolve  the  contract, 
if  it  happen  during  the  year  in  which  a  man  has  been  hired  as  a  single 
man ;  to  such  only  the  benefit  of  the  act  was  meant  to  be  extended,  and  for 
this  reason  married  persons  ought  to  continue  in  the  settlement  acquired 
before  marriage.  If  there  had  been  a  residence  of  forty  days  in  St.  Giln\ 
at  the  end  of  the  first  year,  the  pauper  would  have  been  well  settled  there; 
it  would  have  been  within  Rex  v.  Hedsor;  but  that  is  not  the  present  case. 
Rex  v.  Croscombe  (ante,  379,)  does  not  apply :  1.  Because  that  was  the  case 
of  a  servant  unmarried  during  the  whole  of  the  year.  2.  Because  the  Court 
did  there  presume  the  continuance  of  the  old  contract.  Here  the  pauper 
was  incapable  of  making  a  new  contract  at  the  commencement  of  the 
second  year:  presumption  can  go  no  further;  at  that  time  he  was  a  married 
man.  In  this  case,  suppose,  at  the  end  of  the  first  year,  a  new  agreement 
had  been  made;  a  service  under  that  could  not  have  given  the  pauper  a 
settlement.  Shall  he  then  by  an  implied  contract,  do  that  which  in  express 
and  direct  terms  he  could  not  do?  If  the  original  hiring  were  construc- 
tively to  be  continued  throughout  the  second  year,  it  might  last  for  twenty 


■    J   .11  ■M1!I»E     "J       .''., 


fyWh-OfSetlkma*  fry  Hiring  and  8ervk*:±-ll.  TV  flcvrfea.         ■»■ 
ye*w;  mi  pariatet  aright  be  bnrthened  with  families,  ban  whose  khv    AM,  QT«m- 

th^lMdnMMMdBObMMfiL  a*Stii«rfisw, 

J— i>Jljl    Of  Umm  If—  C—awsd  farstos,  f»  -     

A>T.&h<n%l  71  Jt  776;  1  AW.  P.  £.  378,  398,  411,  434.    The      St^ndl^Of 
paoperwMhired  to/.  rFsfeAof  W„n,</ri<,hhm,  Nowmhr,  17>«,  till  Mubaet-       l«p*.Sc. 

mat  next,  at  ML  lOt.  Iim     Two  or  three  days  hef.ire  Micharl miu-iiay,  his  t)  (ht  fc 

master  offered  hmi  the  like  «Otn  for  the  year  ensuing,  which  he  did  not  think  rfom  KmafcaT 

sufficient.     On  Mttkmhmt  ifay  his  master  olFered  him  seven  pi  Inn  n.  ami  J  Wcs**™, 

(ber  a(pwd  all  but  the  expence  of  washing.     The  pauper  had  no  intention  ^Hn^ITt"' 


^  afl  but  the  expence  of  Hashing.     The  pauper  had  u 
g his  muter, and be  batici ed  hi-  master  hud  no  intention  of  parting   > 
"       d  in  his  master's  house  and  did  his  work  as  usual,   J 


Mfcc*tanyobHgatiim;  he  ■ 
«  any  of  his  rJothee,  or  oil  : 
r  seek  after  anodMC  Hntiit. 


a  musier  s.  noiisc  tiuu  <nu  his  »ors  at.  usuaj,    ^j,c^.|~„ 

>  lodged  at  his  roaster's  house,  and  did  not   without  »nr  new 
"  t  himself  to  any  other  master,  "or  did  his   •*■"■«■*  ■"J 

- I.     He  thought' himself  at  liberty  to  have   £I«ir»Vw" 

left  hia  master,  if  an*  better  hirtnk'  had  '.Hired.     Me  did  not  agree  with  his   MMtruai 
matter  on  mat  day, tat  the  next  day  hut  one,  being  the  second  day  after   [l™^', '.',','"!,',., 
JfiekaeWMf,  he  ■greed  to  accept  sr.c'n  guim      :>.■.  l  -l'..,f  nil"...-.!  inn   i,>,  r  l , ..: 
year  earning.     He  did  not  expect  that  his  w.i-c,  "ere  to  I>.   die  <<n   the  ■  ■■■   ■  ' 

Jfic*fft»w  fallowing,  but  at  the  expiration  .if  the  year,  from  (lie  day  on   J}*  BSrliE? 
vMah  be  agreed  to  accept  the  »ve»  guineas.     He  continued  in  the  service  u»». 
til  WkimmtUt—Jdmltlt  J.   I  think  this  was  a  good  hi- nice  in   If'orm- 
Ufhm,  according  to  the  authority  of  all  the  cases  cited.     All  that  the 
statute*  require  to,  that  them  should  be  a  hiring  for  a  year,  and  a  cnfin 
mmttim  la*  mm  janior  JWajwu.     Now  it  is  stated,  that  the  pauper  h 
no  intention  of  leaving  Ma  master,  and  that  he  did  all  bis  master's  work  as 
usual ;   and  though  lie  thought  himself  at  lilierty  to  leave  bis  master's  ser- 
vice oo  flu  yfi-->,„rlm,i:-ilnti,  and  when  he  agreed  with   his  master  the 
second  day  after  Mkhartmat,  he  considered  that  (be  year  was  ti 


puled  from  that  day,  yet  there  was  a  good  hiring  and  service  for  a  year.  If 
so,  the  only  question  is,  whether  (here  were  any  discontinuance  ?  It  appears 
from  the  ease  tin- re  Mas  not ;  I'm  the  sen  ant  cmi tinned  in  the  same  capacity  ; 
he  did  his  work  as  usual ;  and  if  be  had  continued  to  serve  for  half  a  year, 
without  entering  into  any  new  contract,  he  would  have  been  entitled  to  a 
compensation  for  such  service ;  the  law  would  hare  implied  that  he  con- 
finned  under  the  former  agreement,  and  would  have  measured  his  damages 
by  his  former  wages.  Then  he  must  be  taken  to  have  been  in  the  capacity 
of  a  hired  servant  during  that  time.  This  is  like  Rex  T.  Crntcrmbe;  in 
which  case  the  servant  was  as  much  at  liberty  to  quit  his  master's  service 
after  the  first  year,  as  the  pauper  in  this  case  was  on  the  Michaelmai-day, 
and  it  might  as  well  have  been  said,  that  in  that  case  there  was  not  a  con* 
tinuanee  of  the  same  service,  but  there  the  pauper  gained  a  settlement  in 
St.  Cmkbtrt*.  Rex  v.  Fifehead,  and  Withford  v.  Brtlford,  do  not  apply ; 
for  one  was  determined  on  the  ground  of  there  being  no  fraction  of  a  any : 
and  in  the  other,  there  was  a  total  discontinuance  of  the  service;  and 
though  the  service  was  only  discontinued  for  a  day,  it  could  not  be  coupled 
with  the  subsequent  one,  so  as  to  give  the  pauper  a  settlement. 

Rex  r.  Fifetead  MagdaUn,  B*rr.  S.  C.  116;  2  flott,  371 ;  1  Nat.  P.  L.   aw  how's  Mar. 
44S,  446, 453.     W.  trim  hired  himself  to  a  master  at  Wat  Stover,  from   2mEZ£  5* 
Midntmmer  to  Lady-day,  for  -10».     At  Lady-day  he  received  his  wages  of  hn  nrstlanrka 
40a.  and  left  his  master's  service,  and  then  went  to  his  father's  house  in  jffjLtgJg^; 
Wat  Slower ;  and  in  about  an  hour  returned  to  his  master,  and  agreed  tamt,  soa  m* 
with  him  for  a  year,  at  91.  I  Ot.  a-year,  and  lived  with  his  master  half-a-year.   anomittoa  Ma. 
When  he  went  from  his  master's  house,  he  had  no  clothes  but  what  he   Sm^uwwT 
wore,  except  a  shirt,  which  he  left  at  his  master's  house. — Lord  C.  J.  Let   vaut  k»v«  the 
said,  he  remembered  the  resolution  was  first  come  into  in  Lord  C.  J.  Par-  {£j?f°"bu 
ier's  time,  that  a  hiring  for  a  year,  and  a  service  for  a  year,  were  sufficient 
to  gain  a  settlement,  though  all  the  service  should  not  be  under  the  same 
contract;  and  that  Sir  Thomai  Powy  (who  was  just  come  into  the  Court) 
very  ranch  boggled  at  it :  but  now,  he  added,  the  rule  is  established,  that  if 

(a)  See  division  of  the  mbject,  "nit,  330. 
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Secondly,  Of 
lapte,  &)c. 


So,  whatever  the 
interval,  pro* 
Tided  itbejMi* 
only  of  a  day. 


Service  under  a 
hiring  for  a  year, 
and  a  minor  hir- 
ing, the  servant 
quitting:  between 
them. 


There  may  be  an 
interval  between 
the  two  services, 
if  one  end  and 
the  other  begin, 
on  the  tame  dagt 
and  the  discon- 
tinuance will  not 
prevent  a  settle- 
ment; even 
though  the  ser- 
vant quit  during 
that  interval. 


$tor—  (V.  Settlement  of  the  Poor.) 

there  be  a  hiring  for  a  year,  and  a  service  far  a  year,  it  will  gain  a  settle- 
ment, though  the  whole  service  is  not  under  the  first  hiring.  And  in  this 
case,  the  absence  for  an  hour,  which  was  only  to  consult  his  rather  about  a 
new  contract,  ought  not  to  be  looked  upon  as  a  discontinuance.  Upon  every 
new  contract  there  is  a  sort  of  discontinuance.  The  last  day  of  the  former 
contract  was  the  first  day  of  the  second  service.  And  this  was  only  an 
hour's  absence  within  the  space  of  that  same  day.  Therefore  he  remained 
a  servant  during  the  whole  time  of  the  completion  of  his  year. 

Rex  v.  EUisfield,  Cold.  4 ;  2  Bott,  375.    The  pauper,  Samuel  BulpU, 
was  hired  on  6th  December,  1773,  to  /.  Dolman  of  EUisfield,  to  serve  till 
Michaelmas,  1774 ;  he  went  into  the  service  the  next  day,  and  continued 
therein  till  nine  o'clock  on  Michaelmas-day,  when  he  received  his  wages, 
and  took  his  clothes,  and  left  his  master's  house  and  service :  about  an  hour 
afterwards,  his  master  came  to  him  and  desired  him  to  stay,  but  the  pauper 
asked  more  wages  than  the  master  was  willing  to  give,  but  said  he  would 
see  him  presently  at  Basingstoke  fair,  held  that  day  for  the  hiring  servants. 
At  the  fair  at  one  o'clock  he  made  an  agreement  with  the  master  to  serve 
him  till  Michaelmas  following,  and  went  into  his  service  that  evening, 
and  continued  therein  for  three  months :  the  pauper  thought  himself  at 
liberty  to  hire  himself  to  any  other  person  as  soon  as  he  left  his  master's 
house,  and  should  have  hired  himself  to  any  person  who  would  have  given 
him  the  wages  he  asked  his  master. — By  Lord  Mansfield,  C.J.,  and  the 
Court :  There  is  not  the  difference  of  an  iota  between  this  case  and  that  of 
Fifehead,  and  every  argument  used  there  would  apply  in  the  present  It  is 
said  there,  as  here,  that  the  pauper  left  his  master's  service,  received  his 
wages,  and  was  absent  some  time  *,  he  might  have  hired  himself  with  any 
other  master  during  his  absence :  upon  his  return  he  does  not  agree  to  con- 
tinue the  old  service,  but  makes  a  new  contract  for  more  w&ges :  there  was, 
therefore,  a  complete  abandonment  and  discontinuance.    The  ground  on 
which  the  Court  went  in  that  case,  and  which  holds  equally  in  the  present, 
was,  that  the  law  will  not  make  a  fraction  of  a  day ;  and  the  reason  and 
justice  of  the  case  is  with  the  settlement    As  to  the  interruption  and  dis- 
continuance, Chappie,  J.,  observed  very  properly  in  the  Fifehead  case,  that 
upon  every  new  contract  there  is  a  sort  of  discontinuance,  and  if  this  were 
otherwise,  the  law  of  connecting  two  hirings  within  the  year,  which  was 
now  settled,  could  not  be  supported,  where  the  first  period  was  suffered  to 
elapse  before  the  second  contract  was  made. 

Rex  v.  Grendon  Underwood,  2  Bott,  264 ;  Cold.  359  ;  1  Not.  P.  L.  390, 
449,  460.     On  Friday  before  Michaelmas,  the  pauper  hired  himself  for  a 
year  from  that  Michaelmas  to  /.  H.  to  be  his  carter ;  he  had  11*.  earnest, 
was  to  have  6/.  wages,  and  to  go  into  his  master's  service  the  Wednesday  after 
Michaelmas-day.    On  that  day  he  came  to  his  master's,  who  told  him  he 
had  hired  another  servant  in  the  place  he  had  hired  him  to  do ;  but  that  he 
wanted  a  man  to  milk  and  go  to  plough,  and  if  he  liked  that  work  he  might 
stay;  the  pauper  refused ;  his  master  told  him  he  might  keep  his  earnest 
and  go  about  nis  business;  the  pauper  said,  "  Am  I  at  liberty  to  hire  my- 
self to  any  other  person  ?"  his  master  answered  in  the  affirmative.    Toe 
pauper  then  went  away.    In  the  same  afternoon  the  master  met  him  again, 
and  hired  him  to  serve  the  place  of  milkman  and  go  to  plough ;  gave  him 
2* .  6d.  earnest,  and  agreed  to  give  him  67.  6*.  wages,  to  serve  him  from  mat 
time  till  Michaelmas.    The  pauper  immediately  entered  into  the  service, 
and  continued  till  February ;  his  master  then  hired  him  to  serve  the  place 
of  carter  from  that  time  to  Michaelmas,  gave  him  earnest,  and  agreed  to  give 
him  10*.  6d.  additional  wages ;  and  the  pauper  continued  till  Michsemm. 
— Lord  Mansfield,  C.  J.  In  this  case  it  is  expressly  stated,  that  on  the  Fri- 
day before  Michaelmas-day  the  pauper  was  nired  for  a  year  from  Michatl- 
mas.     It  is  then  expressly  stated,  that  they  stood  in  the  relation  of  master 
and  servant  from  Michaelmas  to  Michaelmas.    If  so,  it  would  be  repugnant 
to  say,  that  this  was  not  a  hiring  for  a  year.    The  case  itself  contraoicts  the 
idea,  mat  it  was  a  hiring  from  the  Wednesday  after  Michaelmas.    Then  the 
absence  was  matter  of  indulgence  on  the  part  of  the  master;  and  whether 
revocable  or  not,  is  so  common  in  these  transactions,  and  so  reasonable  upon 
the  commencement  of  a  service,  that  it  never  has  been  considered  as  an- 
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peMkiararftfiectiiigtbeTalidityolaooQtract:  but  under  all  these  dream-    Steeadfy,  Of 
stances  I  consider  it  as  an  indwgcnoe  which  the  inaster  might  revoke;  and       Jese*,A>. 

that  it  wae  a  hiring  and  service  for  a  year  without  any  interruption  on  ae-  " 

count  of  Ae  short  disagreement— Bm&t,  J.,  said,  That  in  this  as  in  all 
other  contracts,  all  the  words  must  have  effect  giren  them,  if  possible.  The 
case  iisftessly  stated  a  hiring  for  a  year,  and  if  the  conduct  of  the  servant  in 
not  comma;  into  his  service  till  ih»  Wednesday ,  were  considered  as  an  act  of 
right,  founded  upon  an  exception  in  the  original  contract,  the  contract  would 
he  overturned :  whereas  by  construing  it  as  a  licence  or  dispensation,  effect 
is  given  to  the  whole.  If,  then,  after  the  hiring  for  a  year,  which  is  expressly 
Hated  in  the  ease,  the  leave  of  absence  was  given,  absence  by  leave  is  the 
sanw  thing  as  service. 

THrdlp—Of  DUpenmtum.(m) 

The  servant  must  abide  in  the  same  service,  if  not  actually,  at  least  con-     Thirdly,  Of 
atructxvely.    A  constructive  service  takes  place  where  the  relation  of  master     litpmuatkm. 

and  siii—il  continue*,  but  the  master  foregoet  the  benefit  of  actual  service.  

Tins  b  called  a  dispensation.  It  is  difficult,  if  not  impossible,  to  reconcile 
two  cues  on  this  subject  In  Rex  v.  KingU  Pyon,  {post.  410,)  Lord  RUsn- 
Isryayn  said,  "I  should  not  wish  to  carry  the  idea  of  dispensation  farther 
then  ft  has  been  already  carried ;  which,  m  many  of  the  cases,  seems  to  me 
to  be  stretched  as  far  as  ingenuity  could  go,  upon  the  false  idea  that  a  servant 
has  a  right  to  acquire  in  gaining  a  settlement ;"  and  in  Rex  v.  Sudhroohe, 
( jseet,  389,)  Ls  Alone,  J.,  lamented  that  the  words  of  the  statute  had  been 
deputed  from. 

As  v*.  IsUp,  1  Sir*.  423.    A  person  hired  for  a  year,  during  die  year's  AtesntN  bsyead 
service,  obtained  his  master's  leave  to  go  and  see  his  mother  for  one  day,  and  ui2mi2bm?T+' 
he  tarried  three  days,  and  then  came  home  again,  and  his  master  took  him  cstvmhbe  sgeJa, 
into  his  service  as  before.    It  was  objected,  that  his  staying  to  see  his  mother  jty*"**"1*" 
without  leave  was  a  desertion  of  the  service,  and  the  time  he  stayed  away  *"" 
took  so  much  off  from  a  complete  service  for  a  year.    But  by  the  Court : 
This  will  not  prevent  the  settlement;  for  the  master's  taking  nim  again  is 
a  purgation  of  the  offence,  and  no  interruption  of  his  service.    It  was  then 
objected,  that  the  servant  for  six  days  was  sick,  and  incapable  of  any  service; 
and  therefore  could  not  gain  a  settlement,  which  is  to  oe  acquired  only  by 
a  service  for  a  year.    (As  to  this,  see  Rex  v.  Sherrington,  pott,  387).    By  A  servant  while 
the  Court:  A  servant  that  lies  thus  under  the  visitation  of  God,  which  befals  iS^^ce^^ 
him  not  through  hit  own  default,  is  and  must  be  taken  to  be  all  the  while  in  master, 
the  service  of  his  master ;  and  if  this  exception  were  to  be  allowed,  it  might 
prevent  all  the  settlements  in  the  kingdom.    The  next  point  was,  that  the 
servant,  three  or  four  days  before  his  service  expired,  desired  leave  of  his 
master  to  go  to  a  fair  to  hire  himself  into  another  service.    His  master  re- 
fused, and  told  him,  "  I  am  resolved  you  shall  gain  no  settlement  in  the 
parish ;  if  you  go  it  shall  be  for  good  and  all."    The  pauper  said  u  No,  I 
will  serve  out  the  year."    The  servant  went  notwithstanding ;  and  did  not 
return  untO  the  time  of  his  service  was  expired. — By  the  Court:   This 
is  nevertheless  a  settlement     The  master  refuses  a  reasonable  request, 
coupling  it  with  a  declaration  that  a  servant  should  gain  no  settlement, 
which  is  a  badge  of  fraud  on  the  part  of  the  master,  which  ought  not  to  pre- 
vail.   The  declaration  of  the  servant  that  he  would  serve  out  the  year,  and  a  servant  who 
his  refusal  to  allow  6d.  for  the  three  days,  shew  that  the  contract  was  not  *******  himself 
dissolved  before  the  end  of  the  year,  and  the  law  will  not  suffer  a  master  SwlVirtSe  otS 
to  shew  himself  so  inhuman  to  his  servant     A  master  cannot  turn  off  his  of  his  sendee, 
servant  two  or  three  dayB  before  the  year  expires :  if  he  doth,  the  service  in  {jjftffffiffy 
point  of  law  continues,  and  he  gains  a  settlement  notwithstanding.    At  the  m*y  oerertheiet* 
end  of  the  year  the  master  deducted  for  the  time  that  the  servant  was  sick,  f*h>  *  settie- 
and  for  the  time  he  went  to  his  mother,  and  the  servant  allowed  the  deductions.  ment* 
The  master  also  abated  for  the  three  last  days,  but  the  servant  refused  to 
allow  it :  the  master,  however,  refusing  to  pay,  the  servant  took  the  rest  of 
his  wages. 

Rex  v.  PoUsworth,  2  Bar.  fr  A.  483.  Two  justices  removed/.  Barwell 


(a)  See  division  of  the  subject,  ante,  320. 
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Thirdly,  Of 
dispensation. 

A  pauper  sum- 
moned his  master 
for  wages.    He 
offered  to  con- 
tinue in  the  ser- 
rice,  but  the 
master  refused ; 
full  wages  were 
paid,  and  pauper 
said  he  was  satis- 
fled  :  he  made  no 
contract  for  the 
time  remaining : 
Held,  a  dispensa- 
tion. 


If  a  servant  does 
not  come  into 
the  service  till 
three  days  after 
his  contract,  and 
is  absent  at  dif  • 
ferent  times 
without  consent, 
but  his  master 
receives  him 
again,  it  is  a  dis- 
pensation. 


If  a  servant  run 
away  from  his 
master  and  con- 
tinue absent 
thirteen  weeks, 
and  then  his 
master  apprehend 
him,  and  give 
him  leave  to 
comeback,  de- 
ducting a  sum 
for  the  time  of 
absence,  it  is  a 
dispensation. 


ftoor— (V.  Settlement  of  the  Poor.) 

from  Kingsbury  to  Polesworth.    Order  confirmed.     Case :  The  pauper  was 
hired  by  Mr.  Hay  of  Polesworth,  at  Polesworth  statutes,  a  fortnight  before 
Michaelmas,  1799,  as  waggoner's  lad,  at  31.  10*.  wages  for  a  year,  com- 
mencing from  the  day  after  Fazely  fair,  the  Tuesday  after  Michaelmas- 
day.    The  pauper  remained  in  the  service  til]  a  fortnight  before  Michael- 
mas in  the  following  year,  when  he  went  to  Middleton  statutes,  having 
previously  asked  his  master's  leave,  and  been  refused.    The  following  day 
the  pauper  asked  his  master  what  work  he  was  to  do ;  the  master  told  him 
he  might  go  where  he  had  been  the  day  before,  and  that  he  would  not  em- 
ploy him  any  more.    The  pauper  asked  the  master  to  pay  his  wages,  and 
said  if  he  did  he  would  go.    The  master  refused,  and  said  he  would  ob- 
tain a  summons,  which  he  did ;  but  neither  of  them  attended  the  magistrate 
on  that  summons.    The  pauper  left  his  master's  house  on  the  day  the  sum- 
mons was  served ;  two  days  afterwards,  the  pauper  called  at  his  master's 
house ;  and  the  same  day  they  both  went  to  Polesworth  statutes,  when  the 
pauper  hired  himself  to  a  new  master,  from  the  day  after  the  next  FazeUf 
fair.     On  the  day  after  Polesworth  statutes,  the  pauper  summoned  his 
master  before  the  magistrate.     When  before  the  magistrate,  the  pauper,  in 
answer  to  a  question  put  to  him  by  the  magistrate,  said  he  was  willing  to 
serve  his  time  out ;  but  the  master  said  he  would  not  take  him  again.    The 
magistrate  then  directed  the  master  to  pay  the  pauper  his  whole  wages: 
which  the  pauper  took  and  was  satisfied.    The  day  after  FazeUy  fair,  he 
entered  upon  his  new  master's  service.    The  case"  having  been   argued, 
Abbott,  C.  J.,  said,  It  seems  to  me,  that  the  sessions  were  quite  right  in 
refusing  to  consider  this  as  a  case  in  which  the  contract  between  the 
parties  was  dissolved.    There  can  be  no  dissolution  without  a  mutual  con- 
sent of  the  parties,  or  some  justifiable  cause  of  complaint  on  the  part  of  the 
master ;  but  here  he  quarrelled  with  the  pauper  without  sufficient  reason, 
for  the  pauper  had  done  no  more  than,  according  to  Rex  v.  Istip,  (ante, 
385,)  he  had  a  right  to  do.    There  was,  therefore,  no  justifiable  ground  for 
dismissal.    Then  is  there  any  mutual  consent  ?    It  appears  that  the  parties 
went  before  a  magistrate,  and  the  pauper  then  stated  mat  he  was  willing  to 
continue  in  the  service :  the  master,  however,  peremptorily  refused,  upon 
which  the  pauper,  after  receiving  his  full  wages,  said,  that  he  was  satisfied; 
but  he  neither  contracted  nor  offered  to  contract  any  other  service.  — ikjrfcy, 
J.,  said,  The  circumstance  of  the  servant  not  having  offered  to  contract  with 
another  master,  naturally  distinguished  this  case  from  Rex  y.  Pyon,  and 
Rex  v.  Leigh. — Holroyd,  J.,  relied  on  the  absence  of  any  contract  incon- 
sistent with  his  return  to  the  master.    Order  of  sessions  confirmed. 

Rex  v.  Hanbury,  Burr.  S.  C.  322;  2  Bott,  419;  1  Not.  P.  L.  410. 
The  pauper  was  hired  for  a  year  at  Michaelmas,  but  did  not  come  to 
his  service  till  three  days  after  Michaelmas,  and  served  till  the  otj 
after  Michaelmas  in  the  next  year.  He  was  absent  about  two  or  three 
days  at  a  time,  in  the  whole  a  fortnight,  without  consent,  but  was  always 
received  again.  At  going  away,  he  agreed  to  make  a  deduction  of  6*.  (S. 
of  his  wages,  for  the  time  he  was  absent — The  Court  said  he  gained  t 
settlement  by  this  service.  This  Court  has  not  been  so  strict  in  determin- 
ing upon  the  service,  as  upon  the  hiring.  It  has  often  been  held,  that 
though  a  servant  has  been  absent  for  a  time,  yet  his  master  taking  him 
again,  purges  his  absence.  And  there  is  no  difference  between  an  absence 
in  the  beginning  and  in  the  middle  of  the  service ;  for  he  is  a  servant  from 
the  time  of  hiring.     Rex  v.  Grendon  Underwood,  ante,  384. 

Rex  v.  East  Shefford,  4  T.  R.  804;  2  Bott.  335;  1  Nol.  P.  L.  394.  The 
pauper  was  hired  oy  Birch,  for  a  year,  at  four  guineas'  wages ;  he  went 
accordingly  to  his  service,  and  continued  there  eight  weeks,  when  he  ran 
away,  and  was  absent  thirteen  weeks,  during  which  time  he  worked  win, 
and  received  wages  from,  another  person.  Btrch  then  apprehended  him  by 
a  warrant ;  but  in  his  way  to  a  justice,  asked  him  whether  he  would  come 
back  to  his  place  or  go  to  prison  ?  and  if  he  would  come  back,  and  go  on  in 
his  place  as  he  ought  to  do,  he  might  The  pauper  said,  he  would  come 
back ;  and  his  master  asked  him  then,  what  he  should  be  willing  to  abate 
for  the  time  he  had  been  absent  ?  The  pauper  said,  he  thought  Is.  a-week 
would  not  hurt  him,  which  was  agreed  to ;  and  the  pauper  returned  into 
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bis  service,  and  continued  till  the  end  of  hit  year,  when  he  received  all  his     TkMUy,  Of 

wages,  except  the  13*.  which  had  been  agreed  to  be  deducted. — Lord     d 

JTewjpaa,  C.  J.  If  the  old  contract  were  dissolved  when  die  servant  absented 

himself,  and  a  new  one  entered  into  on  his  return,  I  agree  that  the  pauper 

could  not  gain  a  settlement  by  serving  under  it.   And  therefore  the  question 

is,  Whether  the  service  after  the  pauper's  return  were  performed  under  the 

old  or  a  new  contract  P    This  is  one  of  the  many  cases  in  which  we  have  to 

regret  that  the  words  of  the  statute  have  been  departed  from :  but  as  there 

is  a  series  of  adjudged  cases,  the  principle  of  which  applies  to  the  present, 

it  is  too  much  for  us  to  overturn  them ;  though,  if  the  question  were  now  to 

arise  for  the  first  time,  perhaps  we  should  make  a  different  determination. 

It  has  been  decided  that  absence  at  the  beginning,  the  middle,  or  the  end 

of  the  year,  may  be  dispensed  with,  either  with  the  consent  of  the  master,  or 

for  an  excusable  cause.    In  Rex  r.  Hanbury,  an  absence  for  a  fortnight  did 

not  defeat  the  settlement,  though  the  wages  were  deducted  for  that  time. 

Now  it  is  impossible  to  distinguish  this  case  from  that  in  principle.    It  has 

been  said,  however,  that  the  absence  in  that  case  was  for  a  shorter  period 

than  in  the  present:  but  I  wish  that  those  who  used  such  an  argument 

would  have  drawn  the  line,  and  given  us  the  ne  plus  ultra.    Profyably,  if 

the  first  case  after  the  statute  had  arisen  upon  an  absence  of  thirteen  weeks, 

the  Court  would  hare  started  at  the  question ;  but  the  Court  have  gone  on 

step  by  step,  and  having  held  that  service  for  a  fortnight  may  be  dispensed 

won,  I  think  we  are  bound  by  the  principle  of  those  cases  to  say,  that  this 

pauper  gained  a  settlement ;  for  on  his  return  he  was  received  again  into 

nis  master's  service,  where  he  continued  under  the  old  contract    There  is 

no  pretence  to  say  that  he  entered  into  a  new  contract ;  and  the  master's 

object  in  apprehending  him  by  a  warrant  was  to  compel  him  to  complete  the 

service  under  the  old  contract. — Bullersmd  Chose,  Js.,  were  of  the  same  opinion. 


Rex  t.  Christchurch,  Bmrr.  S.  C.  494 ;  2  Bott,  436;  1  Not.  P.  L.  400.  If  assrvaat  at 
B.  Maxey  was,  on  the  24th  day  of  August,  1757,  hired  into  Christehurck  JSS^S^^ 
for  a  year,  and  served  till  the  7tn  of  August,  when  she  was  frightened  into  usjtnfly  oa 


fits,  and  incapable  of  doing  any  service.    Her  master  being  disturbed  by  aeeosatof  IB. 
i «a.    j -:*--■■  w-    r. •___.;__  «JL~  i:-~i  :_  du*i / /t___  *^  *^i_^  v^»  j^*^   mm.  to  the  kos- 


her fits,  desired  Mr.  IAmonier,  who  lived  in  Bethnal  Green,  to  take  her  into  SSt^Jtw*" 
his  house,  that  she  might  be  under  the  care  of  her  sister  who  lived  there ;  sjdshwssjivs ssr 
but  if  Mr.  L.  refused  to  receive  her,  she  was  then  to  return  to  her  master's  J^m™5M5r.?' 


house.  Mr.  X.  took  her  in ;  and  she  resided  there  about  five  days,  and  dispensation. 
then  was  taken  into  the  hospital.  The  day  after  she  had  been  received  into  although  she 
Mr.  L.'s  house,  she  returned  to  her  master's  to  fetch  away  her  clothes,  and  MTer  return- 
her  mistress  paid  her  two  shillings,  which  made  up  the  full  year's  wages. 
No  words  of  discharge  passed  between  her  and  her  mistress ;  but  she  looked 
upon  herself  as  then  discharged  from  her  service ;  but  believed  that  had 
she  recovered  her  health,  her  master  would  have  received  her  again  into  his 
service.  She  continued  under  the  indisposition  till  after  the  year  from  the 
time  of  hiring  teas  expired,  and  never  returned  again  into  her  master's  ser- 
vice, who,  on  the  17th  of  August,  1758,  hired  another  servant  in  her  place. 
— Lord  Mansfield,  C.  J.  This  is  certainly  a  fair  bonA  fide  service  for  a 
year,  without  any  fraud  on  either  side.  If  a  master  gives  his  servant  leave 
to  go  upon  any  other  service,  or  to  be  absent  for  a  short  time,  and  pay  him 
his  whole  wages,  this  is  a  good  service.  If  the  servant  be  taken  ill,  by  the 
visitation  of  God,  it  is  a  condition  incident  to  humanity,  and  is  implied  in 
all  contracts.  Therefore  the  master  is  bound  to  provide  for  and  taxe  care 
of  the  servant  so  taken  ill  in  his  service  (a) ;  and  cannot  deduct  wages  in 
proportion  to  the  continuance  of  the  servant's  sickness.  And  there  is  no 
difference,  whether  the  accident  of  sickness  happen  in  the  middle  or  at  the 
end  of  the  year.  It  is  equally  the  act  of  God,  and  without  any  fault  of  the 
servant.  And  in  the  present  case,  the  servant's  being  at  Mr.  Limonier's,  or 
in  the  hospital,  is  just  the  same  thing  as  her  being  kept  in  the  master's 
house,  under  his  own  roof. 

Rex  t.  Sharrinaton,  2  Bott,  322;  1  Nol.  P.  L.  406,  407.  The  pauper  A  pauper  in 
hired  himself  before  Michaelmas,  1782,  for  a  year  to  Mr.  Hardy,  brewer,  JJSeK!* 
at  Letheringseit,  to  drive  a  team,  and  do  whatever  he  was  bid.    After  having  which  disabled 

(a)  But  see  title  Casual  Pwtr,  (ante,  23P.J 
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Thirdly,  Of 
dispensation. 

him  for  twenty- 
nine  weeks.    His 
master  always 
refused  to  receive 
him  back  or  em- 
ploy him :  Held, 
a  dispensation. 


Absence  at  the 
end  of  the  ser- 
vice on  account 
of  illness,  is  no 
dissolution,  al- 
though the  mas- 
ter deduct  a  sum 
from  the  wages 
on  that  account 


The  master  re- 
moved to  another 
town,  before  the 
servant's  year 
ended,  and  paid 
her  the  whole 
year's  wages,  and 
something  over, 
and  the  servant 
two  days  after 
entered  another 
•ervice:  Held, 
*  dispensation. 


The  master  be- 
came bankrupt, 
and  the  mistress 
discharged  the 
servant,  paying 
the  whole  year's 
wages :  Held,  a 
dispensation. 


If  a  mistress  on 
account  of  some 
difference  dis- 
charge a  servant, 
and  pay  her  her 
full  wages, 
which  the  ser- 
vant accepts,  it 
is  a  dispensation. 


$toor— (V.  Settlement  of  the  Poor.) 

lived  with  his  master  seven  weeks,  as  he  was  driving  the  beer  waggon, 
being  in  liquor,  he  fell  off  the  shafts,  and  broke  his  thigh-  He  was  earned 
to  the  Norwich  Hospital,  where  he  continued  twenty-nine  weeks.  On  quit- 
ting the  hospital  he  returned  to  Hardy,  who  refused  to  receive  him,  offering 
to  pay  him  for  the  seven  weeks,  and  to  make  him  a  present;  which  the 
pauper  refused.  He  then  went  to  Sharrinoton,  and  confined  fourteen 
weeks,  and  then  by  an  order  of  justices  on  the  30th  September,  1783,  he 
was  sent  to  Hardy,  who  then  also  refused  to  receive  him.  The  pauper  con- 
tinued in  Letheringsett  at  a  public  house.  He  did  no  work  for  Hardy  after 
he  came  out  of  the  hospital,  being  incapable  of  work.  The  Court  were  of 
opinion  that  a  settlement  was  gained  by  this  service  at  Letheringsett.  See 
remarks  on  this  case  in  Rex  v.  Saltan,  (pott). 

Rex  v.  Maddington,  Burr.  S.  C.  675 ;  2  Bott,  312 ;  I  Nol.  P.  L.  391, 
406,  n.  The  pauper,  being  hired  for  a  year  from  Michaelmas,  continued  in 
his  service  till  about  three  weeks  before  the  next  Michaelmas,  when  having 
been  kicked  by  one  of  his  master's  horses,  he  went  home  to  his  friends, 
about  five  miles  off,  without  his  master's  knowledge  or  asking  his  leave,  to 
cure  his  leg ;  and  continued  there  during  the  remainder  of  the  year,  and 
never  returned  to  his  master,  except  for  his  wages,  some  short  time  after 
Michaelmas;  when  he  was  paid  the  whole  except  &.,  which  the  master 
deducted  on  account  of  the  said  absence,  which  the  pauper  consented  to. — 
The  Court  held,  that  the  servant  gained  a  settlement,  and  they  thought  H 
to  be  within  the  reason  of  the  determination  of  the  Islip  case.  There  was  a 
reasonable  cause  of  absence,  and  the  master  ought  not  to  have  deducted  any 
part  of  his  wages. 

Rex  v.  St-  Bartholomew,  Cornhill,  Cold.  48  ;  2  Bott,  445 ;  I  Nol.  P.  L 
403.  The  pauper,  U.  Owen,  was  hired  for  a  year,  on  the  11th  of  June, 
1771 :  in  April  her  master  told  all  his  servants  that  he  was  going  to  live  at 
Manchester,  but  did  not  know  the  time ;  and  that  they  might  look  out  for 
services,  or  stay  with  him  until  he  went,  as  they  chose ;  the  pauper  conti- 
nued with  her  master  in  St.  B.  till  the  4th  of  June,  when  he  paid  her  the 
whole  year's  wages,  and  half  a  guinea  over,  and  that  same  day  be  left 
London.  His  going  that  day  was  quite  a  casual  matter,  and  if  he  had 
remained  in  London,  he  would  have  continued  the  pauper  in  his  service. 
The  pauper  went  into  anew  service  two  days  after  her  master  left  London. 
-—Lord  Mansfield,  C.  J.  The  only  question  is,  whether  the  servant  conti- 
nued bona  fide  in  her  service  during  the  whole  year  ?  To  be  sure  there  *  a 
distinction  between  exceptions,  from  the  contract  originally,  or  subsequent 
dissolution  and  dispensation  of  the  service ;  but  if  the  case  be  of  the  latter 
description  and  bona  fide,  it  can  make  no  difference  when  the  servant  is 
engaged  or  where ;  or  whether  the  service  be  in  the  same,  or  another  occu- 
pation ;  she  quitted  her  service  at  the  desire  of  her  master,  and  received  half 
a  guinea  beyond  her  wages,  as  an  equivalent  no  doubt  for  her  boanL  It 
was  accidental,  and  a  favour  to  her  master.  Rex  v.  Richmond  is  fall  at 
strong  as  this,  for  there  a  new  servant  came  into  the  very  place.  Frssi 
vitiates  every  thing;  but  the  justice  as  well  as  reason  of  the  thing  are  here 
with  the  settlement  Suppose  she  had  come  from  a  distant  country,  and 
had  uo  other  settlement,  shall  she  lose  her  only  one  which  she  deserves  so 
well  ? — Willes,  Ashurst,  and  Bullet,  Js.,  concurred. 

Rex  v.  St.  Andrew's,  Holborn,  2  T.  R.  627 ;  2  BoU,  330  ;  1  Noi.P.L 
464.  M.  Robinson  was  hired  for  a  year,  and  continued  in  her  service  until 
within  four  or  Ave  days  of  the  end  of  the  year ;  when  her  master  beoomiag 
bankrupt,  and  the  messengers  taking  possession  of  the  house,  her  nustraw 
discharged  her,  paving  her  the  whole  year's  wages.  This  case  was  not  argued, 
the  Court  being  clearly  of  opinion  that  the  bankruptcy  of  the  master  did 
not  dissolve  the  contract  of  hiring  without  the  servant's  consent;  and  that 
the  pauper  gained  a  settlement. 

RexY.  St.  Philip,  in  Birmingham,  2T.R.  624 ;  2  BoU,  329;  1  NaL 
P.  L.  411.  The  pauper  was  hired  for  a  year  to  E.  Poole,  in  Powick,  where 
she  served  until  within  eight  days  of  the  end  of  the  term,  when  on  account 
of  some  difference  between  them,  she  gave  her  mistress  warning  that  she 
would  leave  her  service  at  the  end  of  the  year.  The  mistress,  on  having 
hired  another  servant,  by  reason  of  some  impatient  behaviour  of  the  pauper, 
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dfeeneagedheraad  paid  her  ike  full  wages,  which  sbe  accepted  and  quitted    Thirdly,  Of 
the  service,  and  left  the  parish  eight  days  before  the  year  ended;  bat  she    dfapfiiaifcWa. 

aald  she  would  hare  served  the  year  if  her  mistreat  would  hare  let  her. —  

Natural,  J.  Though  it  be  true  that  an  agreement  to  pat  an  end  to  the  service 
will  defeat  the  settlement,  yet  if  it  be  not  voluntary  between  the  parties,  as 
if  a  master,  with  a  view  to  prevent  a  settlement,  fraudulently  torn  her 
away,  or  wrongfully  discharge  her,  this  will  not  defeat  the  settlement  Now 
this  wee,  I  think,  a  wrongful  act  of  the  mistress,  which  was  tubmimd  to, 
but  not  mgrted  to,  bribe  servant  Something  should  have  been  stated  to 
shew  that  it  was  voluntary  on  her  part;  but  it  may  be  inferred  she  did  not 
go  br  her  own  consent,  for  she  was  desirous  of  serving  the  whole  year.— 
BmUeryJ.,  thought  mat  the  warning  given  br  the  servant,  and  the  payment 
of  the  whole  yeaVs  wages  by  the  mistress,  shewed  a  consciousness  in  each 
mat  they  could  not  dissolve  the  contract  before  the  end  of  the  year. 

Rex  t.  Hardhon  trim  Newton,  id  Baet,  61 ;  Botty  Coni.  144;  1  Not.  JSSSSl^SS 
P.  L.  409.    JT.  Lingmrd  was  removed  from  Newton  with  SeeJm  to  Hmrd-  SSr  lSSfttM 
Asm  with  Niwtm.    Order  confirmed.    Case:  The  pauper  was  hired  by  iiw«J«yjw. 
R.  Qtw* fas,  in  Hardhom,  for  a  year.    Three  weeks  after  the  beginning  of  ^t^miE* 
Ike  yew  the  paupers  master  died,  and  the  form  was  continued  by  his  wraths  widow 
widow,  and  two  sons,  George  and  William.    About  three  weeks  before  the  «J*  JX**! 
end  of  me  year,  the  pauper  fell  out  win  George  about  her  work,  because  jBLSvSlgr' 
she  threw  more  sand  upon  the  floor  than  he  deemed  necessary,  and  was  by  'Mattou*' 
him  turned  out  of  doors,  though  she  was  willing  to  stay.    The  next  day  she  g^—y,^ 
came  again  for  her  clothes,  when  George  paid  her  41.  lOt.  as  for  her  roll  nofeaaanabki- 
wages.    There  was  a  dispute  about  the  amount  of  her  wages,  Charge  insist-  Iff  **.?*???* 
mg  that  the  pauper  was  hired  for  4/.  10t.,  and  she  demanding  51. 15*.  ""*■•*■•- 
The  pexmer,  however,  accepted  4/.  10*.  and  never  got  any  thins;  mote, 
thowgn  she  employed  an  attorney  for  that  purpose.    Tie  pauper,  when  she 
came  die  nest  day  for  her  clothes,  offered  to  stay  to  the  end  or  the  year,  but  _ 
George  would  not  let  her. — After  argument,  Lord  Ellenborougk,C.  J.f  said,  ff**y^gd <* 
mere  must  be  an  abiding  in  the  service  for  a  whole  year,  in  order  to  confer  osMetoatav 
a  settlement;  as  for  as  lay  in  the  pauper  there  was  such ;  but  she  was  tots*eB4tfttt 
wrongfully  and  forcibly  turned  out  of  doors  by  her  master  against  her  will,  CS^Sy ksr7" 
and  when  she  returned  the  next  day  for  her  clothes,  he  gave  her  4/.  10s.,  SSmnrnmeet 
which  he  said  was  the  whole  of  her  wages ;  but  she  did  not  assent  to  that,  jKr^^j^f 
but  demanded  more,  though  she  took  what  he  was  willing  to  give  her  in  ^^^  washer  " 
part,  and  offered  to  stay  to  the  end  of  the  year,  maintaining  her  right  to  her  foil  wages  for  the 
full  wages.    She,  therefore,  did  all  she  could  to  abide  in  the  service,  ^h'e^^nt, 
according  to  her  contract,  and  did  so,  except  so  far  as  she  was  prevented  by  though  she  de- 
an act  of  force.    And  he  distinguished  between  this  and  Rex  v.  Grantham,  mamied  a  larger 
The  servant  having  there  been  improperly  turned  out  of  doors  by  his  master,  *nn>< 
in  the  first  instance,  took  him  at  his  word,  and  refused  to  return  to  bis  ser- 
vice, though  invited  by  his  master  so  to  do ;  and  when  the  master  at  last 
agreed  to  pay  him  his  full  wages,  he  left  the  service  contrary  to  the  express 
request  of  the  master  to  stay. — Grose,  J .  There  is  no  consent  by  the  servant,  and 
as  the  servant  tendered  herself  to  perform  the  service,  that  was  equivalent  to 
the  performance  of  it  in  law. — Le  Blanc,  J.,  agreed,  and  mentioned  that  the 
pauper  did  not  here,  as  in  Rex  v.  Leigh,  hire  herself  into  another  service 
before  the  end  of  the  year,  which  was  there  held  to  be  a  dissolution  of  the 
contract.    He  added,  her  taking  her  clothes  and  what  money  he  was  willing 
to  pay,  does  not  shew  her  consent  to  abandon  the  contract,  which  she  offered 
to  fulfil  to  the  end  of  the  year. — Bat/ley,  J.,  agreed. 

Rex  v.  St.  Mary,  Lambeth,  8  f.  R.  236.     The  pauper,  on  the  15th  of  An  information 
January,  1707,  hired  herself  to  /.  Serle,  for  a  year,  from  the  18th  of  that  ^J^JeVSa** 
month,  at  seven  guineas'  wages.    She  went  into  his  service  on  the  18th,  gaming  honae 
and  remained  until  the  1 1th  of  January  in  the  next  year,  when  an  infonna-  5jdqS?8dlt'  *■* 
tion  having  been  laid  against  her  master  for  keeping  a  gaming-house,  he  ne  ^^  ^Sagir 
quitted  his  house,  and  told  his  servants  (and  the  pauper  amongst  them)  that  occasion  for  their 
he  had  no  longer  any  occasion  for  their  services,  and  then  paid  the  pauper  ttorSweare1*14 
her  whole  years  wages.    He  would  have  kept  the  pauper,  but  on  account  wage* :  thla  to  a 
of  bis  being  obliged  to  quit  his  house,  ana  the  pauper  was  unwilling  to  dispensation, 
leave  his  service.    She  then  went  to  her  sister,  and  did  not  engage  herself 
in  any  other  service  until  after  the  year  expired,  though  from  the  time  that 


390 


Thirdly,  Of 
dispensation. 


Where  a  master 
tarns  away  his 
servant  to  pre- 
Tent  his  gaining 
a  settlement ; 
it  is  a  fraud*  and 
will  not  defeat 
the  settlement. 

A  quitting  the 
service  because 
the  pauper  wish- 
ed to  be  settled 
elsewhere.  Is 
fraudulent,  and  a 
dispensation 
only. 


A  person  hired 
for  a  year,  and 
afterwards  told 
by  the  master, 
"  he  shall  go 
away  a  fortnight 
at  Michaelmas 
because  of  his 
settlement,"  and 
at  the  year's  end 
is  paid  a  year's 
wages,  it  is  a 
dispensation,  and 
not  an  excep- 
tion. 


$0W— (V.  Settlement  of  the  Poor.) 

her  wages  were  paid,  she  considered  herself  at  liberty  to  go  where  sis 

5 leased. — Lord  Kenyon,  C.  J.  If  this  point  were  not  encumbered  with 
ecisions,  and  we  were  to  resort  to  the  very  words  of  the  act  of  parliament, 
on  which  the  question  arises,  1  should  perhaps  yield  to  the  argument  of  the 
Counsel,  in  support  of  the  rule.    Or  if  the  cases  cited  by  them  proved  the 
point  for  which  they  were  cited,  I  should  be  strongly  inclined  to  adopt  them 
on  this  occasion.    But  it  has  been  frequently  said  here,  that  it  is  of  great 
importance  that  decided  cases  should  be  adhered  to ;  and  on  this  subject  in 
particular  I  applaud  the  rule  stare  decisis.    The  cases  cited  by  the  counsel 
on  both  sides  are  nine  in  number ;  and  though  they  approach  each  other 
very  nearly,  there  is  a  line  of  distinction  between  the  four  (Rex  v.  Rich- 
mond, Bartholomew,  St.  Philip  Birmingham,  and  Holbom,)  that  were  relied 
upon  by  the  one  side,  and  the  five  (Rex  v.  Castlechurch,  Gresham,  Grantham, 
Clayhudon,  and  Whittlebury,)  on  the  other.  I  cannot  distinguish  the  present 
case  from  the  four  that  were  cited  in  support  of  the  order;   and  it  wis 
decided  in  each  of  those,  that  it  was  a  dispensation  with  the  service,  and 
not  a  dissolution  of  the  contract.    Perhaps  I  should  have  had  some  difficulty 
in  saying,  in  some  of  those  cases,  that  it  was  only  a  dispensation  with  the 
service ;  but  it  is  sufficient  to  say,  that  those  cases  were  so  decided,  and 
having  been  so  determined  they  ought  not  now  to  be  shaken.     But  the  cases 
cited  on  the  other  side  are  distinguishable  from  those,  "  because  in  them 
the  contract  was  dissolved  by  the  mutual  consent  of  both  parties."    The 
distinction  between  the  different  sets  of  cases  is  certainly  a  very  nice  one, 
but  I  think  that  this  case  must  be  governed  by  the  fonr  to  which  I  alluded; 
and  if  this  be  a  question  of  evidence,  it  appears  that  the  sessions  by  their 
determination  have  "  impliedly  found  that  the  parties  did  not  consent  to 
dissolve "  the  contract — Grose,  J.    I  consider  the  servant  was  wrongfully 
turned  away.    The  master  could  continue  in  his  house  no  longer,  and  the 
servant  insisted  on  the  whole  year's  wages,   and  was  unwilling  to  leave 
the  service. 

Eastland  v.  WesUtorsley,  1  Stra.  526;  S.  C.  Fortes.  216;  2  Bott,  426*; 
A  servant  was  hired  for  a  year :  the  day  before  the  year  expired,  the  master 
told  him,  that  to  prevent  his  gaining  a  settlement  in  that  parish,  he  should 
go  away  immediately,  which  the  servant  refused  to  do,  insisting  to  serve  out 
the  year ;  whereupon  the  master  turned  him  out  of  doors. — The  Court  held 
this  to  be  such  a  fraud  in  the  master,  as  should  not  prevent  the  settlement 
of  the  servant 

Rex  v.  Frome  Selwood,  Burr.  S.  C.  565 ;  2  Bott,  437  I  Nol.  P.  L.  412. 
R.  Stent,  the  husband  of  the  pauper,  was  hired  for  a  year  at  King's  FfVrioa, 
and  served  till  within  ten  days  of  the  end  of  it,  when  Stent  declaring  to  his 
master  that  he  wished  not  to  be  settled  in  King's  Weston,  asked  his  leave  tn 
go  and  visit  his  relations ;  to  which  the  master  consented.  After  the  Tear 
was  expired,  Stent  returned  to  his  master,  and  then  hired  himself  as  a  day- 
labourer,  and  as  such  continued  with  him  three  months.  On  m^ng  up 
their  accounts,  Stent  allowed  out  of  his  daily  wages  for  the  days  he  bad 
been  absent  in  the  preceding  year.  The  Court  held  the  settlement  to  he  is 
King's  Weston,  regarding  the  consent  of  the  master  as  fraudulent,  and 
a  mere  evasion  of  die  settlement. 

Rex  v.  Sulgrave,  2  T.  R.  376;  2  Bott,  326;  1  NoL  P.  L.  399,  411, 
421.  The  pauper,  D.  Plester,  was  hired  in  February,  to  Mr.  Howes,  of 
Stuchbury,  till  Old  Michaelmas,  and  served  him  accordingly.  On  the 
Friday  before  Old  Michaelmas,  his  master  asked  him  if  he  would  star 
again';  the  pauper  said  he  would  if  they  could  agree  about  wages,  aai 
asked  five  guineas,  which  the  master  thought  too  much.  The  pauper 
immediately  went  away,  and  having  gone  about  ten  yards,  returned  for 
something  he  had  forgotten :  he  then  met  his  master  again,  who  said  he 
would  give  him  the  five  guineas,  and  gave  him  one  shilling  earnest  The 
master,  while  he  was  putting  his  hand  into  his  pocket  for  the  shilling,  said, 
you  shall  go  away  a  fortnight  at  Michaelmas,  because  of  your  settlement 
and  I  will  give  you  that  fortnight  to  get  what  you  can ;  to  which  the 
pauper  agreed,  and  he  accordingly  went  to  his  father's,  and  stayed  a  fort- 
night, during  which  time  he  worked  for  Mr.  Chester,  in  digging  sand  oa 
Howes'*  land,  and  received  from  Chester  one  shilling  a-day,  and  once  or 


Third*;,,  Of 
dispsasatUm, 


f— Of  Settlement  by  Hiring  and  Service.— II.  The  Service.         891 

bring  the  fortnight,  he  ate  at  JTbamrt;  at  the  end  of  the  fort- 
*  went  to  Hcwti\  and  continued  to  serve  him  at  Stouchbury  till 
ujh  *hea  Howe*   removed,  and  the  pauper  with  him,  to  CW- 

Hown  aoon  after  died,  and  the  pauper  continued  to  serve  Mrs. 
in  Culwortk,  received  his  wages  for  that  time,  and  he  believes 
ras  nothing  deducted  for  the  fortnight,  but  he  does  not  remem- 
at  sum  he  received.  The  pauper  apprehended  that  his  master 
lot  have  hired  him  if  he  had  not  agreed  to  go  away  for  a  fortnight. 
Mrs!,  J.  The  rale  established  in  these  kind  of  cases  is  this: 
i  there  is  a  bcnajide  exception  of  part  of  the  time  at  the  Hme  of 
ing,  that  is  not  a  hiring  for  a  year;  but  if  there  be  no  exception  at 
5  of  making  the  original  contract,  then  a  permissive  absence  is  con- 
as  a  dispensation  of  part  of  the  service  by  the  master ;"  and  it  does 
rate  in  the  same  way  as  an  exception  out  of  the  original  contract, 
lefeats  the  settlement  And  the  question,  whether  it  be  one  or  the 
aust  depend  upon  the  particular  circumstances  of  each  case.  In 
e  there  was  a  complete  hiring  for  a  year  at  the  time.  The  parties 
disagreed  on  the  terms  proposed,  the  pauper  went  away,  but  on  his 
ds  master  said  he  would  give  him  the  five  guineas,  which  he  agreed 
it,  and  gave  him  one  shilling  earnest  It  is  likewise  stated,  that 
le  master  was  putting  his  hand  into  his  pocket,  he  told  the  pauper 
Id  go  away  for  a  fortnight :  but  the  contract  was  complete  before  thai 
d  what  passed  afterwards  can  only  be  considered  as  a  dispensation 
s  service :  for  at  that  time  the  master  had  a  complete  right  to  his 
for  a  year,  and  the  pauper  had  agreed  to  serve  him  for  that  time, 
»  shilling  earnest  was  to  bind  the  agreement  for  one  year,  for  ftfe 
;  otherwise  it  appears  to  be  giving  the  servant  more  than  he  originally 
ir  the  whole  year,  for  serving  him  for  a  shorter  period.  If  then 
tract  was  complete  before  any  thing  was  said  relative  to  the  fort- 
absence,  this  was  a  dispensation  with  the  service,  and  not  an  ex- 
out  of  the  original  contract.  An  exception  is  a  stipulation  on  the 
die  person  for  whose  benefit  it  is  introduced ;  but  here  it  was  not 
i  the  request  of  the  servant,  but  as  the  offer  of  the  master,  and  he 
was  for  the  express  purpose  of  preventing  the  pauper  gaining  a 
mt.  That  is  not  such  a  reason  as  the  Court  will  give  much 
ance  to.  Whether  the  sessions  might  not  have  determined  this  on 
und  of  fraud,  was  for  their  consideration.  As  it  is,  there  is  no 
i  to  go  into  that  ground,  as  we  think  this  is  a  dispensation  from  service, 
he  servant's  apprehension,  that  cannot  vary  the  case :  we  are  to 
>n  the  terms  of  tne  contract,  not  on  the  apprehension  of  the  pauper. 
r.  Willowjhby,  E.ll  Geo.  I V.  M.  S.  The  facts  were  precisely  the  same 
bove,and  the  sessions  found  that  it  was  an  exceptive  hiring ;  and  the 
sonnrmed  it. — Parke,  J.  Observing  that  the  gift  of  the  earnest  being 
le  stipulation  for  absence,  showed  that  the  contract  was  not  till  then 
ted. 

v.  Market  Bosworih,  2  B.  $•  C.  757 ;  4  D.  &  R.  306 ;  1  Not.  P.  L. 
?ase:  The  pauper  was  hired  by,  and  lived  with,  Mrs.  W.  from 
Tuesday,  1821,  till  Old  Michaelmas.  Three  weeks  before  Old 
'mas,  Mrs.  W.  asked  the  pauper  "  to  stay  again."  They  agreed  on 
and  an  earnest  was  given.  Nothing  was  said  about  time.  A  fort- 
jfore  Old  Michaelmas  her  mistress  said  to  her,  I  have  hired  you,  hut 
ted  no  time;  remember  you  are  hired  for  fifty-one  weeks.  The 
said  very  well.  She  lived  with  Mrs.  W.  until  Old  Michaelmas  day, 
She  asked  to  have  her  week  just  before  Christmas;  Mrs.  W.  said, 
shall  have  three  or  four  days  now,  I  cannot  spare  you  the  whole 

She.  staid  away  three  successive  days  and  nights,  ana  had  the  other 
rs  at  different  times  during  the  year,  returning  on  each  of  them  to 
her  mistress's,  and  her  mistress  gave  her  two  or  three  holidays  be- 
the  never  was  absent  without  her  mistress's  permission,  and  always 
1  into  the  service,  and  at  the  end  of  the  year  received  her  wages. — 
J.  The  question  in  this  case  ought  to  have  been  decided  by  the 
It  appears  that,  three  weeks  before  Old  Michaelmas,  the  mistress 
.  IV.  C  C 


A  mistress  hired 
a  servant  from 
Shrove  Tuesday 
until  Old  Mi. 
chaelmas  day  fol- 
lowing, and  three 
weeks  before  the 
latter  day  asked 
her  to  "  stay 
again,'*  to  which 
the  servant  re- 
plied, she  had  no 
objection,  if  they 
could  agree  about 
wages.    They 
agreed,  and  one 
shilling  earnest 
was  paid,  bat 
nothing  said  as  to 
the  time  the  ser- 
vice was  to  con- 
tinue.   A  fort- 
night before  Old 
Michaelmas  the 
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mistress  said,  "  I 
have  hired  you, 
but  mentioned  no 
time;  remember 
you  are  hired  for 
fifty-one  weeks  ;** 
to  which  the  ser- 
vant replied, 
"  Very  welL" 
The  servant  con- 
tinued for  a  year 
under  this  agree- 
ment.   She  had 
three  days'  holi- 
days at  Christ- 
mas, and  four 
other  days  at  dif- 
ferent periods, 
and  at  the  end  of 
the  year  received 
her  wages:  Held 
to  be  a  yearly 
hiring  and  ser- 
vice to  confer  a 
settlement. 


If  a  servant,  on 
the  last  day  of 
his  year,  desire 
his  master  to  di*- 
charge  him  that 
he  may  go  and 
see  his  friends, 
and  his  master 
thereupon  do  so, 
deducting  six- 
pence for  that 
day,  it  is  a  dis- 
pensation. 


Absence  for  a  day 
at  the  beginning 
or  the  end  of  the 
year,  either  with 
consent  of  the 
master,  or  for  a 
reasonable  cause, 
may  be  dispensed 
with. 
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asked  the  pauper  to  stay  again,  to  which  she  replied,  that  she  had  no  objec- 
tion, if  they  could  agree  about  wages;  they  did  agree  for  3/.  10*.,  and  one 
shilling  earnest  was  paid :   now  it  is  quite  clear  that  that  constituted  a 
general  hiring  for  a  year ;  and  the  question  is,  whether  the  subsequent  con- 
versation between  the  mistress  and  the  servant  amounted  to  an  alteration  of 
the  original  bargain,  so  as  to  convert  that  which  had  been  a  hiring  for  a 
year  into  a  hiring  for  fifty-one  weeks  only,  or  whether  it  was  a  dispensation 
by  the  mistress  with  one  week's  service :  now  it  is  laid  down  in  Nolan  as  a 
general  rule,  that  where  the  absence  of  the  servant  takes  place  on  the 
master's  account  and  at  his  request,  the  Courts  have  been  inclined  to  infer 
a  dispensation,  inasmuch  as  the  absence  originates  with  him  in  whom  the 
power  of  dispensation  is  vested,  and  is  only  acquiesced  in  by  the  servant 
Apply  that  rule  to  the  present  case ;  there  having  been  a  general  hiring  for 
a  year,  the  mistress  afterwards  states  to  the  servant  that  she  had  hired  her, 
but  that  she  had  mentioned  no  time,  and  desires  her  to  remember  that  she 
was  hired  for  fifty-one  weeks.    The  servant  made  no  overture  to  the  mistress 
for  the  change  of  the  original  agreement    According  to  the  above  rule, 
therefore,  this  ought  to  be  construed  to  be  a  dispensation.     In  the  first 
instance,  there  was  an  hiring  for  a  year  at  an  entire  sum  of  3/.  10*.,  and 
there  is  no  stipulation  afterwards  that  the  pauper  was  to  be  paid  wages  for 
fifty-one  weeks,  at  the  rate  of  3/.  10*.  for  the  whole  year ;  I  think,  therefor, 
that  there  was  no  alteration  of  the  original  bargain,  but  that  there  was  a 
dispensation  of  the  service  for  one  week,  and  the  sessions  were  warranted  in 
considering  this  either  as  a  case  of  dispensation  or  of  fraud.     Rex  v.  SrJ- 
grave  is  an  authority  expressly  in  point ;  and  Rex  v.  Coggenhall  (6  M.  $-  S. 
264)  is  another  case  which,  in  principle,  bears  upon  this. — Holroyd  and 
Littledale,  Js.,  concurred. 

Rex  v.  Potter  Heigham,  Burr.  S.  C.  690;  2  Bott,  442;  1  AW.  PL 
407,  408,  412.  A  servant,  hired  for  a  year,  continued  till  the  day  before 
the  end  of  his  year ;  when  he  desired  his  master  to  discharge  him ;  telling 
his  master  that,  as  he  had  hired  himself  for  the  next  year  to  a  person  in  a 
distant  place,  he  wished  to  pass  that  day  with  his  friends ;  and  requested  to 
have  that 'time  to  himself,  to  spend  with  them.  To  which  the  master  con- 
sented. And  he  was  accordingly  discharged ;  and  then  received  the  whole 
of  his  wages,  except  sixpence,  which  he  allowed  to  his  master  for  that  day. 
The  Court  held  this  not  to  be  a  dissolution  of  the  contract,  but  an  absence 
by  leave  of  the  master;  and  adjudged  that  the  servant  by  this  service 
gained  a  settlement. 

Rex  v.  Bray,  Burr.  S.  C.  682 ;  2  Bott,  440 ;  1  Not.  P.  L.  393.  On 
Thursday  before  Michaelmas-day,  1767,  (a  Saturday),  J.  Hunt  was  hired 
for  a  year  to  J.  Lee,  of  Bray,  farmer,  as  a  carter,  to  go  into  his  service  oo 
the  Monday  following,  until  Michaelmas,  1768,  for  six  guineas.  At  the 
time  of  the  agreement  Lee  desired  him  to  go  into  his  service  before  JUoadfjr, 
but  Hunt  said  it  would  not  suit  him,  as  he  was  then  in  service,  and  Lts 
replied,  that  if  he  would  come  into  his  service  on  Monday  morning,  he 
would  shift  all  that  time.  He  went  into  his  service  on  the  Monday.  At 
the  time  of  the  agreement  the  pauper  was  in  the  service  of  J.  Levis,  of 
South  Stock,  under  a  contract  which  expired  on  Michaelmas-day,  1767, 
which  service  he  left  on  the  night  of  the  Michaelmas-day,  1767.  He  con- 
tinued in  the  service  of  John  Lee  till  the  day  before  Michaelmas-day,  1768, 
when  he  desired  leave  of  his  master  to  go  to  see  his  relations  before  lie  went 
to  another  service ;  his  master  deducted  one  shilling  from  his  wages  for 
that  day,  and  paid  him  the  residue ;  he  then  went  away  and  returned  no 
more.  On  the  pauper's  going  away,  Lee  told  him  that  if  he  quitted  the* 
service  before  Michaelmas-day,  there  might  be  a  dispute  about  his  settle- 
ment, and  desired  him  to  come  back. — Lord  Mansfield,  C.  J.  This  is  a 
hiring  for  a  year,  with  a  dispensation  of  the  first  day.  The  pauper  thought 
he  had  his  master's  leave  the  last  day,  and  had  allowed  a  shilling  for  it, 
which  is  more  than  one  day's  wages.  Both  master  and  servant  were  clear 
that  at  the  end  of  the  year,  there  was  only  an  absence  of  one  day,  and  at 
the  beginning  of  the  year  the  pauper  had  his  master's  leave  for  being  absent 
the  first  day.    Both  master  and  servant  meant  it  as  a  settlement 

Rex  v.  Richmond,  Burr.  S.  C.  740 ;  2  Bott,  443 ;    1  Not.  P.  L.  402. 


to  go  thirteen 
days  before  bit 
year  expires,  and 
pay  him  bis  full 
wages,  it  is  a  dia. 
pensation. 
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The  pauper,  W.  Springall,  was  hired  for  a  year  to  A.  Crawford,  Esq.  of     Thirdly,  Of 
Richmond,  on  the  30th  of  October,  to  serve  till  the  30th  of  October  following,      dispensation. 

On  the  4th  of  September,  the  pauper  married  a  fellow-servant,  who  had   : 

given  a  month's  warning  in  August,  and  was  to  quit  in  September ;  but  was 

desired  by  her  master  to  stay  till  the  17th  of  October,  which  she  did;  and   if  the  master  give 

then  the  master  said  to  Springail,  that  he  supposed,  as  his  wife  was  going  ^ejierrantkave 

away,  he  would  like  to  do  so  too.    The  husband  replied  he  should  like  it  *~     *""* 

better,  if  it  was  agreeable  to  the  master.  His  master  said  he  had  no  objection, 

as  he  had  another  footman  coming,  and  would  pay  him  his  whole  year's 

wages :  which  he  accordingly  did  on  the  17th  in  full  to  die  30th.     On 

the  17th  both  left  the  service. — Lord  Mansfield,  C.  J.    There  is  no  necessity 

of  an  actual  service  upon  every  day  of  the  year.    The  master  can  always 

dispense  with  it    He  can  give  leave  of  absence.    Nay,  if  the  servant  is 

absent  without  leave,  in  the  middle  part  of  his  year,  such  absence  may  be 

purged,  as  it  has  been  termed,  by  the  master  receiving  him  again,  that  is, 

the  subsequent  consent  of  the  master  ratifies  the  act  done.     I  am  clearly 

of  opinion,  that  the  servant  has  in  the  present  case  sufficiently  served  his 

whole  year.    The  master  voluntarily  gave  him  leave  of  absence  for  the  last 

thirteen  days;  and,  of  his  own  accord,  paid  him  the  whole  year's  wages. 

Rex  v.  Nether  Harford,  Burr,  S.  C.  479 ;  2  Bott,  435.  The  pauper, 
John  Gore,  was  hireafor  a  year,  to  widow  Bliss,  of  Farthingstone ;  and 
continued  in  her  service  until  five  weeks  before  the  end  of  the  year;  when, 
with  his  mistress's  leave,  he  parted  with  her  and  went  to  one  Litchfield, 
at  Kulingbury,  and  staid  there  the  five  weeks.  After  the  end  of  the  year, 
Geart  went  to  Mrs.  Bliss  for  his  year's  wages;  she  laid  down  the  whole  to  him, 
and  he  voluntarily  deducted  10*.  for  his  five  weeks'  absence,  being  the  sum 
he  had  earned  and  received  for  his  five  weeks  at  Kislingbury.  If  his  mistress 
had,  during  the  five  weeks,  required  him  to  return  to  her,  he  would  have  done 
so.  Lord  Mansfield,  C.  J.  The  question  turns  singly  upon  this,  Whether  his 
absence  for  five  weeks  was  a  dissolution  of  the  contract  ?  If  he  had  his  mistress's 
leave,  it  was  not ;  if  he  had  it  not,  it  was.  And  we  are  all  of  opinion,  that 
it  was  only  an  absence  with  leave,  for  it  appears,  that  both  parties  con- 
sidered the  contract  between  them  as  subsisting,  and  not  dissolved.  He 
paid  her  the  whole  that  he  had  earned  in  the  five  weeks  that  he  was  absent, 
considering  himself  as  her  servant  during  that  time.  For  otherwise  the  de- 
duction would  not  have  been  a  deduction  of  the  particular  sum  earned  by  him, 
but  a  deduction  in  proportion  of  his  whole  year's  wages  to  the  time  of  his  ab- 
And  he  looked  upon  himself  as  liable  to  be  called  back  within  the  five 


If  the  servant 
absent  himself, 
with  leave,  for 
the  last  Ave 
weeks  of  bis 
service  and  pay 

bis  mistress  die 
sum  earned  by 
him  daring  that 
time,  it  is  a 
dispensation. 


sence. 


Service  with 
others,  by  first 
master's  consent, 
he  taking:  the 
servant  again, 
is  service  under 
a  dispensation. 


weeks.    Therefore  we  are  all  of  opinion,  that  the  contract  was  not  dissolved. 

Rex  v.  Beccles,  2  Stra.  1207  ;  Burr.  S.  C.  230.  T.  Elem  was  hired  to  a 
blacksmith  for  a  year,  at  3/.  During  the  year,  the  master  gave  him  leave  to 
work  with  another  smith  for  three  days,  with  a  second  for  a  week,  and  with 
a  third  for  a  fortnight,  and  agreed  that  the  servant  should  have  the  advantage 
of  it.  After  which  he  returned  and  staid  out  the  year,  and  the  master  by  his 
consent  deducted  the  proportion  of  wages  for  the  time  he  was  away.  The 
sessions  thought  the  first  contract  was  thereby  dissolved. — Lee,  C.J.  It  is  only 
a  licence  of  departure  for  a  certain  time ;  the  contract  remains :  the  service 
by  the  master's  consent  with  another  person  is  service  of  the  master;  it  is  not 
necessary  the  service  be  with  the  same  person.  If  it  had  been  without  the 
master's  consent,  the  absence  has  been  dispensed  with  by  the  master's  thus 
receiving  him  again. — The  other  judges  concurred  in  opinion  that  this  was 
no  dissolution  of  the  contract,  but  a  mere  lending  of  the  service  of  his  servant, 
than  which  nothing  is  more  customary  in  harvest  time. 

Rex  v.  Goodnestone,  Burr.  S.  C.  251  ;  2  Stra.  1232 ;  W.  Markham  was 
hired  for  a  year,  and  lived  with  and  served  his  master,  J.  Wyborne,  in  North- 
bourne,  till  within  three  weeks  of  the  end  of  the  year,  when  he  asked  leave  of 
his  master  to  go  to  the  herring  fishery.  The  master  consented,  if  he  could  jjJJJJJf* ^J* re-™* 
get  a  man  to  do  the  master's  work  to  his  liking.  Markham  did  so,  and  paid  ceiving'from  his 
the  man.  Markham  went  to  sea,  and  returned  about  three  weeks  after  the 
end  of  his  year;  the  master  paid  him  all  his  year's  wages. — Lee,  C.  J.  I 
cannot  distinguish  this  case  from  Rex  v.  Beccles,  where  absence  with  the 


So  where  a  ser- 
vant procure 
another  to  take 
his  place  for  a 


master  his  whole 
year's  wages. 
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Thirdly,  Of 
dispensation. 

A  yearly  servant, 
on  complaint  of 
master,  was  com. 
xnitted,  and  after 
nine  days*  con- 
finement, was 
discharged,  and 
returned,  and 
served  ont  the 
year :  Held,  that 
the  imprisonment 
did  not  dissolve 
the  contract. 


A  master  hired  a 
servant  for  a 
year ;  at  the  ex- 
piration of  eleven 
months  he  made 
a  complaint 
against  him  be. 
fore  a  justice, 
who,  under  the 
29  Geo.  *2,  c.  10, 
s.  2,  committed 
the  servant  to 
the  house  of  cor- 
rection for  one 
month,  which 
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master's  consent  was  holden  not  to  dissolve  the  contract.  In  the  present  case 
no  dissolution  of  the  contract  is  stated ;  leave  of  absence  was  given  by  the 
master,  and  he  paid  the  whole  year's  wages. 

Rex  v.  Barton-npon-Irwell,  2  M.  fr  S.  329.     J.  Edward*  was  hired  for  a 
year  as  a  servant  to  Walking  of  Great  Lever,  whom  he  served  about  19  months 
there.    After  having  been  in  that  service  about  two  months,  being  then  mar- 
ried, he  was  taken  before  a  magistrate  on  the  complaint  of  his  master,  and 
committed  to  the  house  of  correction  for  one  month.     When  he  had  been  in 
custody  nine  days,  at  the  instance  of  his  master,  he  obtained  a  discharge  from 
his  imprisonment,  returned  immediately  to  Great  Lever,  and  served  him  as 
before.    On  such  return  no  mention  was  made  of  the  terms  on  which  he  was 
to  serve.     He  received  no  wages  for  the  time  he  was  in  custody.     By  the  war- 
rant of  commitment,  it  appeared  that  the  pauper  had  been  charged,  upon  the 
oath  of  Wathins,  with  divers  misdemeanours,  and  not  acting  in  his  service  as 
a  servant  ought  to  do :  that  the  justices  had  convicted  him  of  the  offence  so 
charged  against  him,  and  had  sentenced  him  to  be  imprisoned  in  the  house  of 
correction,  and  there  kept  to  hard  labour  for  one  month.     The  20  Geo.  I  J. 
c.  1 9,  s.  2,  enabled  magistrates  to  commit  or  discharge  from  service,  upon  com- 
plaints before  them  between  master  and  servant — Lord  Ellenborough,  C.  J. 
it  would  be  clearly  against  the  policy  of  the  law,  if  the  servant,  by  his  own  act 
of  delinquency,  should  have  the  power  of  dissolving  the  contract.    The  jus- 
tices have  that  power,  but  they  have  not  exercised  it    The  imprisonment  of 
the  servant  was  so  far  from  being  a  cessation  of  the  service,  that  perhaps  his 
labour  might  have  been  required  of  him  by  the  master,  even  while  he  was  in 
prison.    Then  what  farther  circumstances  appear  upon  this  case  ?    It  is  stated 
that  the  master  deducted  the  wages  for  the  period  during  which  the  pauper 
was  absent.    But  after  that  period  he  returns  into  the  service,  (then,  indeed, 
he  was  married,  but  he  goes  on  under  the  old  contract,)  and  nothing  passes 
l»etween  the  master  and  the  servant  with  respect  to  any  alteration,  or  any  new 
contract,  during  the  remainder  of  the  19  months.    The  master,  indeed,  had 
an  election  to  avoid  the  contract,  but  he  made  his  election  to  continue  the 
pauper  in  his  service,  which  it  was  in  his  power  to  do. — Le  Blanc,  J.   I  think 
there  was  not  any  dissolution  of  the  contract ;  the  master  might  have  dis- 
charged him,  but  he  did  not :  he  must  then  have  returned  on  the  footing  of 
the  old  hiring.    1 1  is  said,  there  was  an  interruption  of  the  service ;  but  during 
the  whole  time  he  was  subject  to  his  master.     It  was  under  the  authority  of 
the  contract  that  his  master  acted  when  he  punished  him  for  misconduct; 
therefore  it  was  not  a  dissolution.    The  master  perhaps  might  have  elected  to 
dissolve  it,  but  he  has  not  done  so.     Neither  do  I  think  this  was  an  interrup- 
tion of  the  service  to  prevent  a  settlement. — Bay  ley  >  J .   The  relation  of  master 
and  servant  continued  notwithstanding  the  commitment  of  the  servant  pro- 
cured by  the  master.    The  commitment  did  not  set  free  the  servant  from  his 
contract  to  go  wherever  he  pleased  after  the  imprisonment  ceased.    That 
would  be  allowing  him  to  avail  himself  of  his  own  wrongful  act.    Then,  as 
to  the  service  during  the  nine  days,  perhaps  the  servant  could  not  strictly  be 
said  to  be  actually  serving  while  in  prison,  but  there  was  a  service  for  more 
than  a  year  under  a  hiring  for  a  year. — Dampier,  J.     It  seems  to  me  that 
the  master  had  no  intention  of  dissolving  the  contract,  for  instead  of  that,  he 
hastens  back  the  return  of  the  servant  by  begging  off  his  punishment  for  the 
whole  of  the  period,  except  nine  days.    Orders  quashed. 

Bex  v.  Hallow,  2  B.  $•  C.  739 ;  4  D.  &  R.  299 ;  2  D.  <$•  R.  Ifr* 
Ca.  210.  Thomas  Heu-ett,  §-c,  were  removed  from  Powick,  in  Worcester,  to 
Hallow.  Order  confirmed.  Case  :  the  pauper  went  into  the  service 
of  J.  Price,  of  TibberUm,  having  been  previously  hired  by  Price,  at 
Pershore  mop,  a  few  days  before  Old  Michaelmas,  when  the  pauper's 
previous  service  in  Hallow  expired,  to  serve  Price  as  waggoner's  boy,  irom 
Old  Michaelmas  to  Old  Michaelmas  following,  at  the  wages  of  &L  The 
pauper  went  into  the  service  of  Price,  and  remained  with  him  till  about  a 
month  before  the  said  Old  Michaelmas-day,  when  disputes  having  arisen 
between  Price  and  the  pauper,  in  consequence  of  his  having  charged  the 
pauper  with  misconduct,  Price  caused  the  pauper  to  be  summoned  to  answer. 


expired  after  the 
end  of  the  year 
for  which  he  was 
hired:  Held,  that 
this  was  a  con- 
structive service 
for  a  whole  year. 
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such  charges  before  P.  G.,  a  justice.  Price  and  the  pauper  appeared  before  Thirdly,  Of 
P.  G.j  and  the  complaint  was  heard,  and  upon  the  hearing  it  was  agreed  dispensation. 
between  P.  G.  and  Price,  that  the  pauper  should  either  beg  Price's  pardon, 
and  be  received  back  into  his  service  again,  or  if  the  pauper  refused  to  beg 
his  paxdon,  that  he  should  remain  the  rest  of  his  year  in  prison.  The 
pauper  refused  to  beg  /Vice's  pardon,  whereupon  he  was  committed  for  one 
month.  The  year  for  which  the  pauper  had  been  hired  expired  two  days 
before  the  expiration  of  the  month  for  which  he  was  committed.  The  pauper 
remained  in  gaol  during  the  whole  of  that  month,  and  left  the  gaol  at  the  expi- 
ration thereof.  During  his  imprisonment,  the  pauper's  clothes  remained  at 
/Vice's;  and  when  the  pauper  left  the  gaol,  he  went  to  Price's,  and  took 
away  his  clothes,  and  received  from  Price  all  his  wages,  with  the  exception 
of  7*.,  which  Price  deducted  for  the  time  the  pauper  had  been  in  gaol,  and 
he  then  quitted  /Vice's  house. — Abbott,  C.  J.  I  am  of  opinion  that  there 
was  a  complete  service  for  a  year,  notwithstanding  the  commitment  under 
20  Geo.  if.  c.  19;  but  I  wish  to  be  understood  as  speaking  of  a  commit- 
ment under  that  statute  only.  The  second  section  is  for  the  punishment  of 
servants  in  the  character  of  servants.  It  gives  the  magistrate  power  to  put 
an  end  to  the  service,  if  he  thinks  fit:  when  that  power  is  exercised  it  puts 
an  end  to  all  questions  of  settlement  But  the  statute  gives  another  power 
also,  viz.,  that  of  imprisoning  the  offending  party  for  any  period  not  exceed- 
ing one  month.  If  an  imprisonment  for  a  month,  under  that  provision, 
defeats  the  settlement,  imprisonment  for  a  week,  or  even  for  a  day,  must 
have  the  same  effect  There  is  nothing  to  shew  that  the  legislature  con- 
templated or  intended  to  produce  such  an  effect  I  therefore  think  that  a 
servant  committed  under  the  statute  in  question,  must  be  considered  as 
abiding  in  the  master's  service,  within  the  8  &  9  W.  III.  c.  30. — Bayley,  J. 
I  am  of  opinion  that  this  case  falls  within  the  distinction  taken  by  Le  Blanc, 
J.,  in  Rex  v.  BarUm-ujxm-InoelL  He  there  says, "  It  was  under  the  authority 
of  the  contract  that  his  master  acted  when  he  punished  him  for  misconduct, 
therefore  it  was  not  a  dissolution."  So  here  tne  pauper  was  imprisoned  at 
the  instance  of  the  master.  The  latter  might  have  pressed  for  a  dissolution 
of  the  contract,  but,  instead  of  that,  there  was  an  understanding  between 
him  and  the  justice,  that  the  pauper  should  either  beg  his  master's  pardon, 
or  remain  the  rest  of  the  year  in  prison.  It  has  been  conceded  that  that 
does  not  operate  as  a  dissolution,  and  I  think  it  may  be  put  either  as  a  con- 
structive service  or  a  dispensation.  In  the  case  cited,  it  was  held  that  the 
servant  gained  a  settlement ;  and  I  cannot  sec  why  the  imprisonment  should 
have  a  different  effect  at  the  end  from  that  which  it  had  in  the  middle  of 
the  year.  It  has  been  urged  in  argument,  that  the  master,  by  taking  the 
servant  back,  is  to  be  considered  as  dispensing  with  his  service  during  his 
absence.  But  the  contract  not  being  dissolved,  if  the  servant  were  released 
from  prison  before  the  end  of  the  year,  the  master  would  be  under  the 
necessity  of  receiving  him. — Holroyd,  J.  There  is  a  great  difference  where 
the  servant's  absence  from  actual  service  arises,  as  in  this  case,  at  the 
instance  of  the  master,  and  where  it  is  occasioned  by  any  criminal  act  done 
by  the  servant,  and  independently  of  the  master.  The  ground  of  the  com- 
mitment of  the  servant,  was  absence  from  his  duty  for  a  day :  possibly  the 
master  might  have  had  a  right  to  discharge  him  for  that  neglect ;  but  he 
neither  did  that  of  his  own  authority,  nor  applied  to  the  justice  to  do  it,  so 
that  the  relation  of  master  and  servant  continued.  I  think  that  the  service 
also  continued,  just  the  same  as  if  the  occurrence  had  happened  in  the 
middle  of  the  year.  The  servant  being  imprisoned  and  punished  as  a 
servant,  might  have  insisted  upon  going  back  to  his  master,  or  the  master 
might  have  compelled  him  to  return,  as  soon  as  he  was  discharged  out  of 
custody. — Littledale,  J.  In  this  case  neither  the  master  nor  the  justice 
having  discharged  the  servant,  the  relation  of  master  and  servant  continued. 
Then  the  servant,  when  in  prison,  did  not  absent  himself  voluntarily  from  the 
master's  service.  The  imprisonment  was  at  the  instance  of  the  master ;  the 
servant  might  still  be  ready  and  willing  to  work  for  him.  I  am  therefore  of 
opinion,  that  it  must  be  considered  as  a  constructive  service.  Order  of 
sessions  quashed. 
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Thirdly,  Of 
dispensation. 

If  a  person,  after 
being  hired  for  a 
year,  is  prevent- 
ed by  illness 
from  entering 
upon  his  service 
at  the  time 
agreed,  and  upon 
going  to  bis  place, 
his  master  refuse 
to  receive  him, 
and  then  he  con- 
tinue there, 
agreeing  to  take 
whatever  he 
should  be  allow- 
ed, the  service 
only  commences 
at  the  second 
agreement. 


Fourthly,  Of 

change  of 

master;  §c. 


If  the  master  let 
his  farm,  and  the 
servant  continue 
with  the  lessee 
for  the  remainder 
of  his  year,  it 
will  give  him  a 
settlement. 


$00t— (V.  Settlement  of  the  Poor.) 

Rex.  v.  Wintersett,  Cald.  298;  2  Bott,&79 ;  1  Not.  P.  L.  407,  415, 424, 
460.    The  pauper,  George  Challenger,  was  hired  at  Bamsley  statutes,  which 
are  held  a  few  days  before  Martinmas,  to  Thomas  Oundsworth,  of  Stain- 
burgh,  for  one  year,  received  lx.  for  his  godspenny,  and  was  to  have  three 
guineas'  wages ;  the  very  night  of  the  hiring  the  pauper  fell  ill,  and  con- 
tinued sick  and  unable  to  go,  and  did  not  go  into  hit  service  till  a  month 
after  Martinmas;  when  the  pauper  and  his  mother  went  to  the  master's 
house,  who  being  from  home,  they  were  shewn  to  his  wife,  who  complained 
that  the  pauper  had  not  come  to  his  service  according  to  the  agreement,  and 
therefore  refused  to  receive  him :  whereupon  the  pauper's  mower  said,  "  we 
must  fall  into  your  will  for  wages,  and  take  what  you  will  allow  us  ;"  and 
left  the  pauper  in  his  service,  where  he  continued  till  Martinmas  following; 
when  the  mother  was  sent  for,  and  received  for  forty-eight  weeks'  wages 
after  the   rate    of   1«.  2d.  ver  week ;   being  less   than   the    rate  of  the 
original  wages.— -By  Lord  Mansfield,  C.J.  The  service  had   never  com- 
menced under  the  first  contract ;  if  it  had,  no  doubt  the  master  must  hare 
supported  him  in  his  sickness.    But  that  is  not  the  question ;  the  point  is, 
that  the  agreement  acted  upon  here  was  a  fresh  agreement,  when  he  re- 
covered from  his  sickness ;  and  the  beginning  of  his  service  was  then. 
Under  the  former,  the  mistress  refused  to  receive  him.    Then  considering 
the  old  contract  at  an  end,  the  actual  service  was  but  for  eleven  months; 
that  is,  to  the  Martinmas  next;  and  the  submitting  to  the  abatement  of  the 
month's  wages  at  the  end  of  the  year  is  an  affirmance  of  the  agreement 
made  by  his  mother ;  and  this,  as  rescinding  the  original  agreement,  de- 
stroys more  than  the  legal  or  constructive  service ;  it  shews  also  that  there 
was  no  hiring  for  a  year ;  so  that  both  the  hiring  and  service  must  be  con- 
sidered as  imperfect  and  ineffectual. — Bullet,  J.  If  a  servant  be  taken  ill, 
after  the  service  has  commenced,  the  master  is  bound  to  support  him,  and 
cannot  turn  him  away  on  that  account,  (a)  But  it  is  not  true,  that  the  service 
began  under  the  first  contract.    That  was  executory.     It  was  made  some 
days  before  Martinmas  to  commence  at  Martinmas ;  and  in  fact  it  never 
commenced.  When  the  pauper  went,  they  made  a  new  contract,  and  under 
that  his  service  commenced. 

Fourthly — Of  Change  of  Master  in  the  same  Service*  (6) 

It  is  not  essential  that  the  whole  year's  service  should  be  under  the  same 
master  or  mistress,  though  there  must  be  an  identity  in  the  service.  The 
removal,  therefore,  of  the  master  with  whom  the  contract  was  made,  and  the 
service  commenced,  either  by  death  or  by  the  transfer  of  the  farm  or  establish- 
ment to  another  person,  will  not  prevent  the  servant  from  gaining  a  settle- 
ment, by  continuing  the  service  under  the  new  master  to  the  end  of  the 
year.  This  rule  of  settlement  law  has  been  considered  so  little  disputable, 
that  very  few  cases  upon  it  have  been  brought  before  the  Superior  Court 

Mexv.  Ivinghoe,  1  Ses,  Ca.  121 ;  Sett,  fr  Rem.  109  ;  1  Str*.  90;  2  Bott, 
293 ;  1  Nol.  P.  L.  462.  Nicholas  Youna  was  hired  for  a  year  to  John  Knight, 
who  rented  a  farm  in  Ivinghoe,  and  he  lived  with  him  half  a  year,  who 
then  paid  him  half  a  year's  wages,  and  let  the  farm  to  Smith,  who  entered, 
and  took  all  the  stock  and  servants,  and  in  harvest  time,  took  Young  off 
from  keeping  sheep,  and  sent  him  to  harvest  work,  for  which  he  paid  him 
5s.  extra ;  and  at  the  year's  end  paid  him  the  other  half  year's  wages.  No 
words  passed  about  dissolving  the  contract  with  Knight  when  he  left  the 
farm,  or  making  any  new  contract  with  Smith.  The  question  was,  If  this 
shall  be  deemed  the  same  service,  so  as  to  gain  a  settlement  ? — Pratt,  C.  J. 
This  is  a  good  settlement :  if  a  master  command  his  servant  to  live  with 
another  for  a  certain  time,  it  is  a  service  to  the  first  master ;  and  here  being 
no  new  contract,  it  is  carrying  on  the  service  of  the  first  master.  And  the 
subsequent  master  paying  his  wages  did  not  alter  the  case;  and  the  5*. 
given  by  Smith,  docs  not  alter  the  case,  it  is  no  more  than  if  a  gratuity  be 


(a)  Bat  sec  Casual  Poor,  antef  239.         (h)  See  division  of  the  subject,  •*(*,  320. 
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given  by  a  neighbour  to  a  servant  for  his  extraordinary  trouble  when  lent  by     Fourthly,  Of 

his  master  to  such  neighbour  for  a  week  or  so.    What  agreement  there  was       change  of 

between  Smith  and  Knight,  non  constat,  but  here  is  no  act  done  by  the       master,  4*. 

servant,  which  shows  his  consent  to  change  his  master;  the  contract  not  ' 

being  destroyed,  he  might  have  brought  an  action  against  the  first  master. 

— The  other  Judges  concurred — Fortescue,  J.,  saying,  The  difficulty  arises 

upon  the  word  same,  which  may  extend  to  master,  parish,  and  business.    And 

taking  it  in  those  senses,  this  case  comes  within  the  words  of  the  statute ; 

and  mere  can  be  no  doubt  it  comes  within  the  reason  of  it ;  for  he  is  no 

more  likely  to  be  chargeable  now,  than  if  he  had  actually  served  Knight  all 

theyear. 

Rex  v.  Ladock,  Burr.  S.  C.  179;  2  Bott,  277;  1  Not.  P.  L.  461.  /. 
Roberts  was  hired  for  a  year  in  Ladock.  His  master  died  within  the  year, 
leaving  W.  Huddy,  of  St.  Enoder,  his  executor.  The  executor  asked  the 
servant  if  he  was  willing  to  serve  out  the  year  with  him.  The  servant 
agreed  to  it,  and  did  serve  the  executor  in  St.  Enoder,  during  the  re- 
mainder of  the  year. — By  the  Court.  This  is  a  continuance  of  the  same 
service ;  the  contract  was  not  dissolved  by  the  death  of  the  master,  and  the 
servant  gained  a  settlement  in  St.  Enoder.  And  this  is  a  stronger  case  than 
that  of  Ivinghoe,  the  assignee  of  the  farm  in  that  case  being  a  mere  stranger; 
whereas  this  was  the  case  of  an  executor,  on  whom  the  law  casts  a  privity 
of  contract.    See  also  Rex  v.  Hardhorn  with  Newton,  (ante,  389.) 


So  where  the 
servant  continues 
with  an  executor 
lor  the  remainder 
of  the  year. 


Fifthly— Of  Dissolution,  (a) 

A  dissolution  of  the  contract  may  be  effected  by  the  consent  of  the  par- 
ties, or  by  act  of  law,  in  some  one  of  the  modes  apparent  in  the  following 
cases  upon  this  subject. 

PawUt  v.  Burnham,  FoL  187 ;  1  Sets.  Ca.  71 ;  2  Bott.  424.  The  pauper 
covenanted  with  R.  A.  to  serve  him  for  a  year,  but  three  weeks  before  the 
expiration  of  the  year,  departed  from  the  service  with  his  master's  consent, 
and  abated  6*.  out  of  his  wages  for  the  remainder  of  the  year,  it  was  con- 
tended, that,  as  the  case  stated  the  pauper  to  be  a  covenant-servant,  which 
must  be  presumed  to  be  by  deed,  he  could  not  be  discharged  by  parol  con- 
sent, and  therefore  he  continued  a  hired  servant  during  the  year. — The 
Court :  Here  is  no  fraud  expressed  or  implied.  It  is  not  within  the  words 
of  the  act,  nor  the  meaning.  Can  a  man  compel  his  servant  to  gain  a 
settlement  nolens  volens  ?  As  to  the  covenant  being  by  deed,  and  so  the 
service  continuing,  perhaps  he  might  bring  an  action  on  the  covenant ;  and 
as  to  that  point  the  service  continued,  but  not  as  to  gaining  a  settlement, 
where  the  statute  saith  he  must  serve  for  a  year,  which  this  man  hath  not 
served. 

Rex  r.  Castlechurch,  Burr.  S.  C.  68;  2  Stra.  1022  ;  2  Bott,  304.  The 
pauper  was  hired  for  a  year,  and  served  from  the  7th  January  to  the  26th  of 
December  following,  when  he  went  away  with  his  master's  consent,  and  took 
his  clothes  with  him,  and  was  paid  the  whole  year's  wages. — Lord  Hard- 
tticke.  I  should  think  this  is  not  a  good  settlement.  The  legislature  has  ex- 
pressly determined  the  time  of  service :  they  require  that  it  shall  continue 
for  one  whole  year.  In  this  case  the  contract  was  determined,  and  the 
pauper  ceased  to  be  a  servant  tx>  the  master.  If  so,  he  could  not  be  said  to 
continue  in  the  service  during  the  twelve  days ;  and  consequently  it  was  not 
a  service  for  a  whole  year. — The  other  judges  concurred. 

Rex  v.  Ross,  Burr.  S.  C.  688  ;  2  Bott,  441 ;  1  Nol.  P.  L.  417.  Thomas 
Chest,  the  pauper,  hired  himself  for  a  year  to  Edmund  Miles,  and  served 
him  in  Langarren  only  three  days.  A  difference  arising  between  them 
about  the  business  the  pauper  was  employed  in,  Miles  bid  the  pauper  go 


If  a  matter  and 
servant  part  three 
weeks  before  the 
year  expires,  by 
mutual  consent, 
and  the  servant 
therefore  abate 
part  of  his  wages, 
it  is  a  dissolution 
of  the  contract. 


Where  a  servant, 
with  his  roaster's 
consent,  left  the 
service  a  few 
days  before  the 
expiration  of  the 
year,  and  was 
paid  the  whole 
year's  wages, 
he  gained  no 
settlement. 


Where  a  servant 
on  being  paid  his 
wages  for  the 
time  he  had 
served,  left  the 
service,  but 


(a)  See  division  of  the  subject,  ante,  320, 


398 


Fifthly,  Of 

dissolution. 


afterwards  re- 
turned and  serv- 
ed the  remainder 
of  the  year  with- 
out further  agree- 
ment, it  was  held 
to  be  a  dissolu- 
tion. 


Where,  before 
the  end  of  the 
year,  the  mistress 
asked  the  scrvaut 
whether  she 
choose  to  go  away 
cm  a  certain  day 
(within  the  year), 
assigning:  as  a  - 
reason,  that  she 
had  hired  a  new 
servant,  who 
wished  to  come 
to  her  then,  and 
the  servant  said 
it  wa>  immaterial 
to  her,  and 
agreed  to  go, 
which  she  did ; 
the  Court  thought 
it  sufficient  to 
dissolve  the  con- 
tract. 
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about  Lis  business.  On  which  the  pauper  immediately  ran  away,  and 
emitted  his  service ;  and  hired  himself  to  John  Whitby  for  a  year,  and  served 
Whitby  for  six  months  in  Whitchurch.  Miles  then  insisted  on  Whitby's 
not  keeping  the  pauper  in  his  service.  Whitby  paid  the  pauper  his  wages 
to  that  time;  and  the  pauper  quitted  that  service,  and  went  one  or  two 
voyages  up  the  river  Wye,  as  labourer  to  a  barge-master,  for  a  fortnight. 
Then,  at  Whitby's  request,  and  with  Miles'*  consent,  he  returned  into 
Whitby's  service  without  coming  to  any  new  agreement,  or  any  mention  of 
wages;  and  continued  in  Whitby's  service  in  Whitchurch  seven  months, 
being  a  month  over  the  end  of  the  year  for  which  he  was  hired,  in  order  to 
make  out  his  lost  time,  and  then  received  his  wages.  It  was  argued,  that 
the  fortnight's  absence  being  in  the  middle  of  the  year,  it  was  purged 
by  the  master's  receiving  him  again. — But  the  Court  said :  Here  is  an 
absolute  dissolution  of  the  contract,  both  by  master  and  servant,  at  the 
end  of  six  months.  Whereas  the  statute  requires  a  continuance  in  the  same 
service  for  a  whole  year.  The  new  service  cannot  be  connected  with  the 
old  hiring. 

Rex  t.  St.  Peter  of  Mancroft,  8  Term  Rep.  477;  2  Bott,  344 ;  I  Not. 
P.  L.  388.  The  pauper  was  let  to  Mrs.  Morton,  about  a  fortnight  be- 
fore Michaelmas,  1797,  by  a  letter  sent  by  Mrs.  M.  to  the  pauper's  friends, 
stating  that  she  gave  3/.  a  year  wages,  ou  which  the  pauper  agreed  to  go, 
and  sent  to  her  mistress  to  let  her  know  when  she  should  come,  and  in  con- 
sequence of  a  second  letter,  desiring  her  to  come  on  Thursday,  the  11th  day 
of  October,  she  went  to  her  service  on  the  12th  of  that  month ;  on  her  going 
her  mistress  objected  to  her  not  having  come  the  day  before,  for  which  the 
pauper  gave  as  a  reason,  that  she  had  only  quitted  her  last  place  late  on  OU 
Michaelmas-day.  About  three  weeks  after  she  went,  the  pauper  said  to  her 
mistress,  that  it  was  proper  to  come  to  some  agreement,  as  tney  bad  never 
had  any,  further  than  a  few  lines ;  to  which  her  mistress  answered,  "  you 
know  what  wages  I  sent  you  word,  and  as  the  general  way  is  to  let  for  a 
month's  wages,  or  a  month's  warning,  I  do  not  wish  to  confine  you  for  a 
year:"  but  did  not  say  any  thing  about  not  choosing  to  hire  for  a  year;  she 
received  her  wages  quarterly,  and  about  a  fortnight  before  New  Michael- 
mas-day her  mistress  asked  her  whether  she  chose  to  go  away  on  New  Mi- 
chaelmas-dav,  or  Old  Michaelmas-day,  assigning  as  a  reason  for  her  asking, 
that  she  had  hired  a  new  servant,  who  wished  to  come  to  her  at  New  Mi- 
chaelmas. The  pauper  said  it  was  immaterial  to  her,  as  she  had  not  got  a 
place,  and  agreed  to  go  at  New  Michaelmas,  which  she  did,  at  which  tune 
the  other  servant  came  into  her  mistress's  service.  Her  mistress  was  not  in 
a  condition  of  life  to  keep  two  servants ;  and  if  a  place  had  offered  at  Nee 
Michaelmas,  the  pauper  looked  upon  herself  as  in  a  situation  to  take  it, 
though  when  she  first  got  to  her  mistress,  she  considered  herself  as  to  live 
with  her  until  Old  Michaelmas.  Upon  quitting  her  service  upon  AW  Mi- 
chaelmas-day, which  was  a  fortnight  after  the  agreement  to  go,  her  nristre* 
paid  to  her  the  whole  which  remained  due  of  the  3/.  wages,  although  at  the 
time  when  the  pauper  agreed  to  go  away  at  New  Michaelmas,  nothing  ins 
said  about  wages.  The  pauper  would  not  have  objected  to  going  away  at 
New  Michaelmas,  if  her  mistress  had  proposed  to  make  a  deduction  for  the 
time,  but  would  have  mentioned  it  to  her,  and  told  her  she  was  willing  to 
stay  till  Old  Michaelmas.  The  pauper  liked  to  go  away  at  New  Mickaebmu 
rather  than  Old  Michaelmas,  but  would  not  have  staid  after  Old  MichaeJmss 
if  her  mistress  had  requested  it.  The  pauper  considered  the  conversation 
which  passed  on  the  fortnight  before  New  Michaelmas,  as  a  month's  warning 
to  go  away  at  Old  Michaelmas.  When  this  case  came  on  for  argument, 
Lord  Kenyan,  C.  J.,  said,  that  upon  this  case,  as  disclosed,  there  was  strong 
evidence  to  induce  the  sessions  to  adjudge  that  the  contract  between  tbt 
mistress  and  the  servant  was  dissolved  before  the  end  of  the  year,  and  con- 
sequently that  the  latter  did  not  gain  a  settlement  in  St.  Peter's,  NorwkL 
That  the  distinction  established  in  all  the  cases  was  perfectly  clear,  that 
where  the  sen  ant  continued  liable  to  serve  during  the  whole  year,  though 
the  master  dispensed  with  the  actual  service  for  any  part  of  it,  the  servant 


s  10  aeciae  tnai  mere  was  a  dispensation  with  the  service,  the 
red  the  case  to  be  sent  down  to  be  re-stated. 
VkUOebwry,  6  T.  R.  464  ;  2  Bott,  340 ;    1  Nol.  P.  L.  385,  425. 
was  hired  by  J.  Grimsdick  of  PatUerttmry,  from  Micttaelmas  to 
*,  at  the  wages  of  50*.    He  entered  into  and  continued  in  the 
il  five  days  of  the  end  of  the  year,  when  he  went  to  Towcester 
eek  for  a  place ;  while  he  was  there,  he  was  suddenly  taken  ill 
which  continued  for  six  weeks,  and  he  was  deprived  of  his  reason 
lat  time ;  he  went  from  the  statute  to  his  mother,  but  neither  of 
ig  any  money  to  maintain  him  during  his  illness,  he  that  night 
mother  to  go  to  his  master  for  his  money,  and  to  bring  away  his 
tie  mother  went  the  next  day,  and  at  her  return  she  brought  his 
but  1*.  which  his  master  had  stopped  for  the  remainder  of  the 
pave  it  to  him  together  with  his  clothes,  with  which  he  was  satis- 
he  thought  himself  at  liberty  to  hire  himself  to  another  master  if 
en  well  enough. — Lord  Kenyan,  C.  J.  I  confess  I  have  not  been 
e  the  least  doubt  in  my  mind  on  this  case.    There  is  no  doubt 
he  parties  may  put  an  end  to  the  contract  during  any  part  of  the 
r  at  the  beginning,  or  in  the  middle,  or  only  a  day  before  the  end  of 
they  do,  the  servant  gains  no  settlement,  because  the  Act  requires, 
lation  of  master  and  servant  should  continue  during  a  whole  year, 
xessary  here  to  decide  whether  in  every  case  the  receipt  of  wages 
expiration  of  the  year  puts  an  end  to  the  contract,  or  whether  a 
ng  taken  ill  during  the  year,  the  master  can  of  his  own  autho- 
irge  him,  and  put  an  end  to  the  contract,  or  whether  in  such  a 
58  may  put  an  end  to  the  contract ;  but  it  is  here  stated  that  five 
i  the  end  of  the  year,  (and  it  is  immaterial  whether  that  happened 
ft  or  five  days  before  the  year  expired,)  the  pauper  sent  his  mother 
tor  for  his  money,  and  the  latter  paid  the  wages  stipulated  for  the 
\i  except  1«.,  which  he  deducted  because  the  whole  year's  service 
erfbrmed.    As  far,  therefore,  as  the  master  had  the  power,  he  did 
i  to  the  contract  before  the  end  of  the  year ;   he  had  no  right  to 
» shilling,  but  on  the  ground  that  the  pauper  did  not  continue  his 
til  the  end  of  the  year.    Then  what  was  the  conduct  of  the  ser- 
e  received  his  money,  saying  that  he  was  satisfied ;  and  "  it  also 
at  he  thought  he  might  have  hired  himself  to  another  master  be- 
id  of  the  year.    One  party  said,  I  put  an  end  to  the  contract  as 
in  my  power ;  the  other  said,  I  also  agree  to  put  an  end  to  it  as 
ects  me;  therefore  both  parties,  whose  consent  was  necessary, 


Theserrant 
being  taken  ill, 
sent  for  bis 
clothes  and 
money,  which 
bis  master  sent, 
deducting  for  the 
absence  duiins; 
illness :  Held,  a 
dissolution. 
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the  service  to  go 
to  the  hospital, 
andneverreturni  j 
this  is  a  dissolu- 
tion. 


Terms  had  been 
mentioned,  but 
no  agreement 
made  till  a  week 
after  Old  Mi- 
chaelmas,  when 
the  servant  en- 
tered upon  the 
place.    She  con- 
tinued till  Old 
Michaelmas  day 
of  the  following 
year,  and  then 
left  by  mutual 
agreement,  hav- 
ing previously 
given  a  month's 
warning.    It  was 
mentioned  be- 
tween them  that 
she  had  not  com- 
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service.fa)—- Lord  Ellenborough,  C.  J.  The  doctrine  of  dispensation  lias  only 
been  allowed  where  both  parties  contemplated  the  continuance  of  the  rela- 
tion of  master  and  servant    But  here  the  servant  being  ill,  and  unable  to  do 
his  work,  voluntarily  left  his  master's  service  before  the  end  of  the  year,  when 
his  master  paid  him  his  whole  year's  wages ;  we  must  therefore  take  it,  not 
only  to  be  a  ceasing  to  abide,  in  the  words  of  the  Act,  but  a  relinquishment 
of  the  service  altogether.   After  that  neither  party  could  maintain  any  action 
against  the  other  for  the  affirmance  of  the  contract,    or  continuance  of 
the  service.    Then  if  neither  had  any  remedy  against  the  other  upon  the 
contract,  or  any  compulsory  means  of  enforcing  its  execution,  it  must  be 
dissolved  in  point  of  law.     In  Rex  v.  Christchurch,  at  the  time  of  the  ser- 
vant's departure,  both  parties  contemplated  the  continuance  of  the  service  if 
the  servant  recovered,  for  she  was  sent  to  Mr.  L.  at  her  master's  desire,  and  with 
a  request  from  him  to  take  her  in,  and  if  he  refused,  she  was  to  return  to 
her  master.    I  do  not  overlook  the  circumstance  pressed  upon  us,  that  there 
was  an  advance  of  the  whole  year's  wages  before  the  end  of  the  year ;  bat 
the  same  circumstance  occurred  in  Rex  v.  Godaltnin,  and  Rex  v.  Castk- 
church,  and  yet  no  settlements  were  there  holden  to  have  been  gained  bj 
the  servants  who  quitted  their  master's  service  before  the  end  of  the  year  by 
mutual  agreement. — Lawrence,  J.,  agreed,  that  the  question  to  be  considered 
was,  Whether  the  master  did  or  did  not  retain  his  control  over  his  servant 
during  the  whole  year  ?    It  is  stated  the  servant  left  his  service,  by  which 
we  are  not  merely  to  understand  that  he  left  the  house,  for  that  would 
not  be  a  leaving  of  the  service,  unless  the  contract  were  dissolved. — Le  Bleat, 
J.,  said,  that  however  we  may  lament  that  the  words  of  the  statute  bra 
been  departed  from,  yet  as  an  extended  construction  of  it  has  been  made  in 
some  cases,  if  this  case  come  within  the  words  and  precise  determination  of 
those  authorities,  we  must  have  abided  by  them ;  but  unless  it  could  be  shewn 
to  fall  within  some  precise  determination,  the  Court  will  not  extend  die  de- 
parture further.     I  do  not  found  my  opinion  upon  the  mere  circumstance 
of  the  servant's  leaving  his  master's  house  to  go  to  the  hospital,  but  that  I 
think  that  the  parties  came  to  a  determination  to  put  an  end  to  the  con- 
tract   The  servant's  illness  cannot  enable  the  master  to  determine  the  con- 
tract, but  if  the  servant  should  choose  on  account  of  illness  to  go  away,  iltaes 
cannot  prevent  him  from  coming  to  an  agreement  with  his  master  to  pot  an 
end  to  the  contract.  Did  they  agree  here?  The  servant  received  his  whole  Tears 
wages,  went  away  before  the  end  of  the  year,  went  to  the  hospital,  and  "never 
returned  to  his  master  again.    Are  we  not  to  conclude  that  this  was  donebr 
mutual  consent?    Rex  v.  Castlechurch  shews  the  payment  of  the  mfet 
year's  wages  makes  no  difference,  if  the  parties  agreed  to  put  an  end  to  the 
contract  before  the  end  of  the  year.    And  that  though  illness  would  sot 
enable  one  of  the  parties  to  put  an  end  to  the  contract,  it  might  still  induce 
both  to  come  to  such  an  agreement 

Rex  v.  Rushall,  7  East,  471 ;  1  Nol.  P.  X,  389,  418-  The  pauper, 
some  time  before  Old  Michaelmas-day,  1802,  the  time  at  which  the  service 
in  which  she  was  then  living,  at  Wiston  in  Sussex,  was  to  end,  wrote  to  bei 
mother,  desiring  her  to  look  out  for  a  place  for  her;  which  she  did,  and  in 
consequence  treated  with  Mrs.  Peck  of  Rushall,  Wiltshire,  who  informed 
the  mother  that  she  would  give  her  daughter  the  same  wages  as  she  did  her 
other  servants,  ("being  ten  guineas  a  year,  and  a  guinea  for  tea,)  and  wait 
till  she  came  down,  and  desired  that  she  would  come  as  quickly  as  she 
could ;  but  the  mother  made  no  absolute  agreement  for  her  daughter,  but 
afterwards  informed  her  that  she  had  got  a  place  for  her,  if  she  tUud  A 
The  pauper  left  her  service  at  W.  immediately  on  its  expiration,  and  went 
without  delay  to  her  mother's ;  and  on  Monday,  the  18th,  Mr.  P.  apphed  to 
her,  to  know  if  she  liked  to  come  into  his  service,  saying  that  he  wanted  her 
to  come  immediately,  as  he  had  company  to  dinner.  She  went  to  Mr.  PS 
house,  and  then  it  was,  for  the  first  time,  agreed  between  Mr.  P.  and  ber, 


(a)  It  was  assumed  as  a  fact,  that  the  pauper  continued  ill  during  the  remainder  of 

the  year.    See  4  East,  356,  note. 
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that  the  wages  should  be  ten  guineas  for  the  year,  and  a  guinea  for  tea,      Fifthly,  Of 
with  liberty  of  parting  at  a  month's  wages  or  a  month's  warning.    She  then       dissolution. 
went  to  work,  and  continued  in  Mr.  P/s  service  until  Old  Michaelmas-day    l^^dh 
following.     About  five  weeks  before  that  time  she  gave  her  mistress  notice  by  one  weekTbut 
that  she  should  quit  her  service  at  the  next  Old  Michaelmas-day.     On  Old   >"•  received  the 
Michaelmas-day,  1803,  the  pauper  came  to  her  mistress  to  receive  her  jJ^HEoda 
wages,  who  paid  her  her  whole  year's  wages  and  the  guinea  for  tea,  but  dissolution. 
told  her  she  wanted  a  week  of  serving  out  ner  year.    The  pauper  said  she 
was  willing  to  stay  out  another  week ;  but  the  mistress  replied  that  it  did 
not  signify,  as  she  had  got  another  servant  in  her  place,  who  was  then  in  the 
house  (which  in  fact  she  was).    She  then  left  the  house,  and  never  returned 
into  the  service  afterwards. — Lord  Ellenborough,  C.  J.  The  case  expressly 
states  that  the  mother  made  no  absolute  agreement  for  her  daughter.    The 
daughter  arrived  at  Ruthall,  about  a  week  after  Old  Michaelmas-day,  when 
upon  Mr.  P.'s  application  to  her  to  know  if  she  liked  to  come  into  his  ser- 
vice, she  went  there,  and  then  it  was,  as  the  case  states,  for  the  first  time 
agreed  between  Mr.  P.  and  her,  &c,  with  liberty  (which  was  not  before 
mentioned)  of  parting  at  a  month's  wages  or  a  month's  warning;  this  was 
en  the  18th  of  October.    Then  about  five  weeks  before  Old  Michaelmas-day 
the  pauper  gave  her  mistress  notice  to  quit  at  Old  Michaelmas-day.    The 
ttislnw  could  not  object  to  receive  the  notice,  and,  therefore,  looked  out  for 
another  servant ;  but  when  the  pauper  went  to  receive  her  wages,  the  mis- 
tress paid  her  the  whole  year's  wages,  but  told  her  that  she  wanted  a  week 
of  serving  out  the  year.    The  pauper  then  said,  indeed,  that  she  was  willing 
to  stay  another  week ;  but  as  the  mistress,  in  consequence  of  the  warning 
which  the  pauper  had  given  her,  and  which  she  had  accepted,  had  provided 
herself  with  another  servant,  and  did  not  want  two  of  them,  she  told  the 
pauper  it  did  not  signify,  as  she  had  got  another  servant  in  her  place,  on 
which  the  pauper  left  the  house.    There  can  be  no  doubt  upon  this  state- 
ment, that  Dothjparties  agreed  to  put  an  end  to  the  service  before  the  end 
of  the  Tear.    The  servant  gave  above  a  month's  warning  to  quit  at  Old 
Michaelmas,  which  she  had  a  right  to  do,  and  the  mistress  accepted  the 
warning,  and  both  parties  acted  upon  it.    And  this,  it  appears,  was  in  fact 
before  the  end  of  the  year,  whatever  the  servant  might  have  supposed  when 
she  gave  the  warning.    Now  "  the  rule,"  which  the  Court  has  laid  down  as   Rule  for  deciding 
the  test,  whether  the  circumstances  attending  the  departure  of  a  servant  Jhefactof  disso- 
before  the  end  of  a  year  amount  to  a  dissolution  of  the  contract,  or  only  to 
a  dispensation  of  the  service,  is  "  whether  the  master  has  the  power  after- 
ward*; of  compelling  the  continuance  of  the  service ;  if  he  have  not,  there  is 
an  end  of  the  contract ;  if  he  have,  but  choose  to  dispense  with  it,  it  is  a 
dispensation."    If,  after  this,  any  person  had  harboured  the  servant  when 
the  mistress  desired  her  services,  could  she  have  maintained  an  action  for  it  ? 
Certainly  not;  and  that  is  a  fair  test  that  the  relation  of  master  and  servant 
had  ceased  to  exist. — Le  Blanc,  J.,  added,  "  the  mistress  accepted  the  notice 
not  as  being  to  quit  at  the  end  of  the  year,  but  as  a  month's  warning. 
Both  orders  quashed. 

Rex  v.  Bottesford,  4  B.  $  C  84  ;  6  D.  $  R.  99 ;  3D.  fr  R.  Mag.  Ca.  24.   The  pauper  was 
J.  Whitehead  was  removed   from  Bottesford  to  East  Bridgeford.     Order  JSSJJ  JjJJJ^ 
quashed.     Case:  The  pauper  was  hired  at  the  Bingham  statutes,  which   but  the  duration 
happened  about  three  weeks  before  Martinmas,  1818,  to  serve  Huskisson  of  of  the  service 
East  Bridgeford  as  a  servant  in  husbandry,  for  4/.,  and  received  Is.  earnest;   Jff  whe^he  °n 
but  no  time  was  mentioned.     He  was  to  go  into  the  service  about  a  week  went  into  the 
after  Martinmas,  at  the  regular  time  for  husbandry  servants  to  enter  their  JJJJ^ifjJLeed 
places.     He  entered  into  the  service  a  week  after  Martinmas,  1818;  on  the  the  master  told 
same  day  his  master  said  to  him,  "  It  is  not  the  custom  to  hire  servants  in   Wm  be  had  forgot 
this  parish  for  more  than  fiflty-one  weeks,  which  I  forgot  to  mention  to  you  it  waTnotttuj  * 
at  the  time  I  hired  you  at  Bingham  statutes,  and  therefore,  if  you  have  no  custom  to  hire 
objection,  I  must  hire  you  afresh  for  iifty-one  weeks,  and  give  you  another  SJ^SJJ^ejw 
shilling  for  an  earnest,"  when  the  pauper  accepted  of  such  earnest.     The  and  that  he  must 
pauper  was  never  out  of  Huskisson's  service  from  the  first  moment  he  came  therefore  hire 
upon  the  premises,  and  remained  therein  until  the  day  after  Martinmas,  that  time"  to' 
1819,  when  he  quitted  his  place,  along  with  the  other  servants,  having  first  which  the  pauper 
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assented,  and 
received  fresh 
earnest.    He 
remained  in  the 
service  the  fifty, 
one  weeks,  and 
received  the  four 
pounds:  Theses* 
sions  thought 
this  a  dissolution 
of  the  original 
contract,  and  the 
Court  adopted 
their  finding. 


If  the  master,  at 
the  servant's 
request,  give  him 
leave  to  go  to 
another  service, 
before  the  end  of 
the  year,  though 
he  pay  him  the 
full  wages,  it  is 
nevertheless  a 
dissolution. 


$00r— (V.  Settlement  of  the  Poor.) 

received  bis  wages  of  41. — Abbott,  C.  J.  I  think  the  sessions  came  to  the 
right  conclusion.     I  agree  that  there  was  originally  a  contract  operating  as 
a  hiring  for  a  year,  but  the  service  under  it  was  a  service  commencing  a  week 
after  Martinmas.     It  is  stated  that  the  pauper  was  hired  three  weeks  before, 
but  he  was  to  go  into  the  service  a  week  after  Martinmas.    There  is  nothing 
to  show  that  the  service  was  to  commence  sooner.     Certainly  it  was  not  to 
commence  on  the  day  the  contract  was  made,  for  that  was  entered  into  three 
weeks  before.     If  then  it  was  a  hiring  for  a  year,  the  service  to  commence 
the  week  after  Martinmas,  it  is  clear  that  there  has  not  been  a  service  for  t 
year.    Did  then  the  master  dispense  with  the  service  for  the  last  week,  or 
was  the  original  contract  rescinded?    The  case  states,  that  on  the  same  day 
when  the  servant  arrived  at  his  master's  house,  the  latter  said  to  him,  u  It  is 
not  the  custom  to  hire  servants  in  this  parish  for  more  than  fifty-one  weeks, 
which  I  forgot  to  mention  to  you,  and  therefore,  if  you  have  no  objection,  I 
must  hire  you  afresh  for  fifty-one  weeks,  and  give  you  another  shilling  for 
earnest ;"  when  the  pauper  accepted  the  earnest    I  consider  that  as  a  dis- 
solution of  the  original  contract,  and  the  substitution  of  another.    If  this 
was  a  fraud,  although  I  have  great  difficulty  in  saying  what  is  a  fraudulent 
contract  in  this  respect,)  the  sessions  ought  to  have  found  fraud.    They  ha?* 
not  done  so.    I,  perhaps,  should  not  have  interfered  to  set  aside  the  decision 
of  the  sessions,  if  they  had  drawn  a  contrary  conclusion,  but  I  should  not 
have  been  so  well  satisfied  with  it — Baytey,  J.  I  agree  that  there  may  be  t 
dispensation  at  any  period  of  the  year ;  but  whether  there  is  a  dispensatioo 
or  not,  is  a  question  of  fact  for  the  sessions  to  decide.    If  there  had  been  t 
hiring  here  for  a  year,  to  commence  at  Martinmas,  and  the  contract  had  not 
been  dissolved  by  the  express  consent  of  both  parties,  then  the  sessions  might 
have  drawn  a  conclusion  different  from  what  they  have  drawn.    Suppose 
this  to  have  been  a  hiring  for  a  year,  that  might  be  dissolved.  But  still  that  us 
for  the  sessions  to  decide.    If  there  was  fraud  in  the  case,  that  was  for  their 
decision.     My  own  judgment  is,  that  the  sessions  hare  drawn  the  right  con- 
clusion from  the  facts  stated. — Holroyd,  J.  I  think  it  cannot  be  taken,  from 
the  manner  in  which  the  case  is  stated,  that  this  was  originally  a  hiring  from 
Martinmas.    The  latter  part  of  the  case  removes  all  the  doubt  I  had  enter- 
tained as  to  whether  this  was  to  be  considered  as  a  hiring  for  a  year,  and  t 
dispensation  of  the  first  week's  service ;  for  what  afterwards  takes  place  most 
be  considered  as  a  dissolution  of  the  original  contract  with  the  consent  of 
both  parties. — Littledale,  J.,  concurred. 

Rex  v.  Thistleton,  6  T.  JR.  185 ;  2  Bott,  339 ;  1  Not.  P.  L.  420,  428,463. 
The  pauper  was  hired  to  Mr.  Raworth,  of  Knawston,  from  Martumm  to 
Martinmas,  and  entered  upon  the  service.  Before  the  end  of  the  year  he 
went  to  Billesden  statutes,  and  hired  himself  to  Mr.  Humphreys,  of  BUladtn, 
to  enter  into  his  service  on  the  19th  of  October,  if  Mr.  R.  would  let  bni 
come  then,  and  if  he  was  refused,  he  was  then  to  come  at  the  end  of  his 
year.  The  next  day  the  pauper  asked  his  master  to  let  him  go,  who  said  he 
could  not  spare  him ;  he  must  get  a  new  servant  first :  some  time  after  he 
hired  a  new  servant,  and  then  said,  "  I  have  got  a  new  servant,  you  may 
go  now ;  I  have  not  work  for  you  both."  The  master  then  paid  him  h» 
whole  wages,  and  he  went  away.  This  was  about  a  fortnight  before  Mar- 
tinmas, and  he  entered  into  his  new  service  in  three  days. — Lord  Kenya*, 
C.  J.  The  distinction  between  the  different  cases  upon  this  subject  seems  to 
be  this ;  if  the  pauper  be  absent  from  the  service  with  the  concurrence,  re- 
maining however  subject  to  the  control,  of  the  master,  he  may  acquire  t 
settlement,  because  this  only  amounts  to  a  dispensation  with  his  service; 
but  if  the  master  has  once  parted  with  his  control  over  the  servant,  mere  no 
settlement  is  gained ;  and  the  receiving  of  the  whole  year's  wages  does  not 
make  any  difference.  In  this  case  the  master  had  given  up  all  control  over 
the  servant ;  he  himself  was  instrumental  in  enabling  the  servant  to  make 
another  contract  with  another  master;  and  from  what  passed  between  thoje 
parties,  it  was  evidently  the  intention  of  both  that  the  pauper  should  be- 
come sui  juris,  and  should  be  enabled  to  contract  with  another  matter* 
The  cases,  in  which  it  has  been  determined  that  a  settlement  was  gained, 
notwithstanding  the  sen-ant  was  not  in  actual  service  during  the  whole 


km  in  nusuauury  lor  a  year,  commencing  irom  mamnmas,  {iiw  jyov.) 
iges  were  to  be  about  8/.  with  meat  and  lodging,  in  his  master's 
He  entered  upon  his  service  at  Martinmas,  and  resided  in  his  mas- 
ouse.  In  January  following  he  married,  but  continued  as  a  menial 
it  with  Grenwell  until  May-day  following.  Some  days  before  May- 
Trenwell  and  he  agreed  that  he  with  his  wife  should  go  as  a  hind  to 

on  and  manage  another  farm  which  Grenwell  had  in  the  same  town- 
this  second  agreement  was  for  a  year  from  that  May-day,  and  he  was 
e  5#.  a  week,  the  house  to  live  in  rent-free,  and  some  other  trifling 
isites,  as  persons  in  that  capacity  usually  have :  He  served  as  a  hind 
sars  from  that  May-day,  being  all  that  time  a  married  man. — Lord 
m,  C.  J.  This  case  appears  to  me  not  free  from  difficulty  and  doubt ; 
xm  the  whole,  I  think  that  the  pauper  gained  a  settlement  in  Great 
n.    To  Rex  v.  St.  Giles's,  Reading,  I  perfectly  accede,  but  that  cannot 
!  the  present  case.  There  the  pauper  was  hired  generally,  which  the  law 
lies  to  be  a  hiring  for  a  year,  at  a  time  when  it  was  competent  to  him 
aire  a  settlement  by  hiring  and  service ;  he  was  then  unmarried : 
the  year  expired,  there  was  an  end  of  the  contract ;  by  continuing  in 
i  after  that  time,  the  Court  would  infer  a  second  hiring  for  another 
but  at  the  end  of  the  first  year  he  was  a  married  man,  and  was  dis- 
from  gaining  a  settlement  by  a  service  under  a  contract  entered  into 
;  time.    But  in  the  present  case  the  pauper  was  unmarried  when  he 
the  first  agreement ;  and  though  he  married  in  the  course  of  that 
t  has  been  very  properly  admitted  that  that  alone  did  not  defeat  his 
lent,  if  he  served  out  the  remainder  of  the  year  under  the  original 
dent  made  before  his  marriage     But  it  has  been  contended  that  that 
ct  was  dissolved.     I  admit,  that  if  there  were  an  end  of  the  relation 
ater  and  servant  when  the  second  agreement  was  made,  the  pauper 

not  gain  a  settlement  in  Great  Chilton,  but  I  do  not  think  that  that 
be  cafe.  An  alteration,  indeed,  in  the  man's  situation  took  place: 
pa  it  was  more  convenient  for  him  to  live  with  his  wife  in  a  separate 

than  to  continue  to  live  in  his  master's  family,  and  therefore  it  was 
I  that  he  should  go  to  another  farm  of  his  master's  in  the  same  town- 

But  that  alone  did  not  put  an  end  to  the  former  contract.  If  a 
',  who  had  kept  house,  and  an  establishment  of  servants,  chose  to 
up  housekeeping  in  the  middle  of  the  year,  and  to  put  his  servants 
nd  wages,  tnat  would  not  put  an  end  to  the  relation  between  the 

and  his  servants,  nor  defeat  the  settlements  of  the  latter.  Then  it 
jected  that  the  servant's  employment  after  his  marriage  was  different 


a  second  agree- 
ment for  another 
year,  to  com- 
mence immedi- 
ately, at  different 
wages,  and  for  a 
different  sort  of 
service,  1b  a  dis- 
solution, and  not 
a  mere  variation 
of  the  first  con- 
tract.   (C.  J.  *'«- 
•entiente) 


;ll 
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Fifthly,  Of      disabled  from  gaining  a  settlement  by  hiring  and  service.      I  speak  with 
dissolution.      great  diffidence  on  this  case,  understanding  that  the  majority  of  the  Court 

"""  are  against  my  opinion.    But  it  strikes  me  that  there  was  no  end  of  the 

relation  of  master  and  servant,  even  for  a  moment,  during  the  whole  time 
the  latter  continued  in  the  service ;  and  that  as  the  first  contract  was  not 
dissolved  by  the  subsequent  alteration  of  situation,  the  pauper  gained  a  set- 
tlement in  Great  Chilton  by  serving  more  than  a  year  under  a  yearly  hiring 
entered  into  when  he  was  an  unmarried  man.  Hex  v.  Alton  warrants  this 
opinion,  though  that  indeed  appears  to  be  a  more  doubtful  case  than  the 
present ;  becanse  there,  under  the  second  agreement,  the  pauper  was  to 
work  by  the  piece,  which  seems  to  imply  a  liberty  either  to  work  or  not,  as 
he  pleased. — Ashhurst,  J.  At  first  I  was  inclined  to  think  that  the  tint 
contract  was  not  absolutely  dissolved,  and  that  the  second  was  merely  a  con- 
tinuation and  modification  of  it :  but  on  further  consideration,  I  am  of 
opinion  that  the  first  contract  was  entirely  put  an  end  to  by  the  second. 
This  is  very  distinguishable  from  Rex  v.  Alton,  for  there  the  principal  alte- 
ration was  in  the  terms  of  the  contract  respecting  wages ;  the  servant  was 
to  be  paid  by  the  piece  instead  of  by  the  year.  Whereas  in  this  case  there 
was  a  variation  also  in  other  circumstances.  Under  the  first  contract  the  pau- 
per was  to  live  in  his  master's  house  as  part  of  his  family,  and  was  to  receire 
the  yearly  wages  of  8/.  Under  the  new  contract  the  terms  were  materially 
altered :  the  servant  was  to  go  into  another  farm  of  his  master's,  he  was  to 
receive  weekly  wages,  and  was  to  continue  in  service  for  a  year  from  that 
time.  After  the  second  contract,  if  the  master  had  wished  to  compel  the  servant 
to  return  to  his  own  house,  and  to  live  in  his  family  at  the  former  wages,  the 
latter  might  have  resisted  on  the  ground  of  the  second  contract,  which  shews 
that  the  former  one  was  abandoned,  and  that  the  pauper  was  not  serving  under 
it.  Then  if  the  second  were  a  new  contract,  distinct  from  the  former  one,  the 
services  under  the  two  cannot  be  coupled  for  the  purpose  of  giving  the  pauper 
a  settlement,  because  at  the  time  of  entering  into  the  second  he  was  married. 
— Grose,  J.  I  agree  to  the  Alton  case;  and  here,  if  the  original  agreement 
had  continued  in  force,  the  pauper  would  have  gained  a  settlement  bj 
serving  a  year  under  it  But  the  question  is,  Whether  or  not  there  was 
a  dissolution  of  the  service,  and  of  the  first  contract?  I  cannot  say  that 
the  service  under  the  second  contract  was  a  service  under  the  first,  because, 
on  comparing  the  two  contracts  together,  it  appears  that  there  is  a  difference 
in  the  duration  of  the  term,  in  the  kind  of  service,  and  in  the  wages,  the 
former  of  which  is  most  material ;  and  where  two  agreements  are  totally 
inconsistent,  the  second  must  operate  as  a  dissolution  of  the  first  By  the 
first  contract  the  pauper  was  hired  for  a  year,  to  commence  'at  Martinmas; 
he  served  under  that  till  May  following,  when  he  made  another  agreement 
with  his  master  for  another  year,  to  commence  at  that  day.  Suppose  at  the 
end  of  the  first  year  the  servant  had  said  that  he  would  no  longer  continue 
in  his  master's  service,  for  that  he  had  been  serving  under  the  first  agree- 
ment only,  and  was  not  bound  to  serve  under  the  second;  there  is  bo 
doubt  but  that  the  master  might  have  compelled  him  to  serve  until  the 
May  following,  by  virtue  of  the  second  agreement  This  shows  thai 
the  second  agreement  put  an  end  to  the  first  It  is  not  necessary  to 
lay  so  much  stress  on  the  two  other  instances  of  difference  between  the 
two  contracts,  the  kind  of  service,  and  the  quantum  of  wages;  I  rehf 
most  on  the  alteration  of  the  term  of  service,  which  I  think  is  decisive. — 
Lawrence,  J.  It  seems  to  me  that  in  those  cases  no  question  arises  respect- 
ing the  benefit  of  any  particular  settlement  gained  by  the  pauper,  but  that 
the  Question  must  be  considered  on  the  facts  as  between  the  two  contending 
parishes,  because  if  the  pauper  be  not  settled  in  one,  the  burthen  of  main- 
taining him  and  his  family  tails  on  the  other ;  and  therefore  there  can  be  no 
bias  in  favour  of  one  or  the  other  settlement  In  order  to  gain  a  settlement 
by  hiring  and  service,  there  must  be  a  hiring  for  a  year,  and  a  service  for  a 
year ;  and  the  service  for  the  last  forty  days  must  be  performed  under  a  coo- 
tract  of  hiring  entered  into  when  the  pauper  was  unmarried.  Then  the  ques- 
tion in  the  present  case  is,  whether  or  not  there  was  a  dissolution  of  the  first 
contract?  and  not  whether  there  was  a  discontinuance  of  the  service ;  for  in 
Rex  v.  St.  Giles's,  Reading,  the  pauper  continued  all  the  time  in  the 


L 

t.  Overnorton,  E.  52  Geo.  III. ;  15  East,  347 ;  1  Nol.  P.  L.  367,  2?"5£mE 
)rdeT  of  removal  from  Overnorton  to  Great  Rollright,  discharged.  *  u  on' 
Jn  Monday  after  Michaelmas-day,  the  17th  of  October,  1803,  W. 
taffe,  the  pauper,  was  hired  to  serve  Jolly  of  Overnorton,  for  the  year, 
I.  per  week.  He  served  under  that  hiring",  and  received  the  9*.  6d. 
eel,  either  on  the  Saturday  or  the  Monday  following,  till  the  13th 
ter,  on  which  day,  for  the  last  time,  he  received  9s.  6d.  Three  or 
ys  previous  to  the  13th  of  October,  he  had  a  conversation  with  his 
ana  agreed  to  serve  him  for  another  year,  at  10*.  a- week.  On  the 
October,  he  received  10*.,  concerning  which  no  explanation  took  place 
me,  hut  the  pauper  said,  in  evidence,  that  he  received  it  under  the 
ng.  He  continued  in  the  service  all  that  year,  and  seven  weeks  after, 
married  eight  weeks  after  the  first  hiring.    Mackaness  contended  that  I  (' 

ag  at  so  much  a-week  for  the  year,  must  mean  the  current  year,  i.  e.  \ 

[But  the  Court,  said,  that  the  justices  were  to  determine  what  year  , 

ant,  and  they  had  considered  that  it  was  for  the  space  of  a  year 
ie  hiring.]     He  then  contended  that  the  first  hiring  was  put  an  j 

m  the  13th  of  October  before  that  year  was  expired,  and  then  the 
being  married,  could  not  gain  a  settlement  under  the  second  hiring. 
>,  J.  Whatever  the  decisions  might  originally  have  been  upon  the 
rtion  of  the  statute,  the  rule  of  law  is  now  inveterate,  that  if  the 

find  a  hiring  for  a  year,  and  a  continued  service  for  a  year,  though  - 

ier   the  same  hiring,  that  is   decisive   to   give   a  settlement. —  p  ■ 

\c,  J.  The  sessions  would  have  done  better  not  to  have  found  any  *  { 

case,  for   strictly  sneaking   it    is    a   question    of  fact,  whether  ] 

t  contract  was  intended  to  be  for  the  space  of  a  year,  or  only  to 
I  of  the  current  year.  But  if  they  thought  it  was  only  to  enure 
end  of  the  current  year,  they  would  have  come  to  a  different  de- 
But  however  equivocal  the  expression  might  have  been  at  first, 
tie  master  and  servant,  on  the  13tn  of  October  in  the  following  year, 
tf  a  contract  for  another  year,  that  shewed  that  they  had  originally 
I  a  yearly  hiring.  Then  there  was  clearly  a  continued  service 
same  description  for  a  year. — Bay  ley,  J.  The  sessions  were  the 
udges  to  draw  the  conclusion  as  to  whether  the  original  contract  \ 

solved  before  the  end  of  the  year ;  and  I  cannot  say  they  have 
ong.    There  was  no  reason  for  dissolving  it    Order  of  sessions  con- 
to 
\  Bray.  3M.&S.  20 ;  1  Nol.  P.  L.  422.    Removal  from  Bray  to  JJJ^JJ^J* 
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days  before  the 
end  of  the  year, 
gave  up  his  busi- 
neu  and  dis- 
charged the  ser- 
vant, paying  him 
his  fall  wages, 
and  the  servant 
took  his  wages, 
left  the  boose, 
and  worked  with 
another  person, 
with  the  master's 
knowledge,  dor 
log  the  twenty- 
eight  days :  Held, 
a  dissolution  of 
the  contract. 


Where  a  servant, 
eleven  weeks 
before  the  end  of 
his  year,  in  order 
to  procure  a  dis- 
charge from  his 
master,  engages 
a  man  to  supply 
his  place,  and 
hires  himself  to 
another  for  the 
remainder  of 
year:  It  was  held 
to  l>e  a  dissolu- 
tion. 


$00r— (V.  Settlement  of  the  Poor.) 

Michaelmas,  1806,  hired  himself  at  yearly  wages  for  a  year  to  Hussty,  of 
Cookham,  as  a  servant  in  husbandry,  and  entered  upon  his  service  at  that  time. 
He  lived  with  Hussey  until  twenty -eight  days  before  the  expiration  of  the 
year,  at  which  time  Hussey  gave  up  his  (arming  business,  sold  his  stock,  and 
discharged  the  pauper,  ana  all  the  other  servants  in  husbandry,  paying  them 
their  full  wages ;  and  he  told  the  pauper  and  the  other  servants  that  they 
might  go  where  they  liked.    The  pauper  accepted  his  wages,  took  his  clothes 
and  left  Hu*sey\  holism,  and  worked  with  another  person,  with  Hwunfs 
knowledge,  dunng  the  twenty-eight  days.  Rex  v.  St.  Bartholomew,  Rex  v.  St. 
Andrew,  Holborn,  and  Rex  v.  St.  Mary,  Lambeth,  were  cited.     Lord  Ellen- 
borough,  C.  J.  We  take  it  that  the  sessions  held  this  to  be  a  dispensation ; 
but  then  a  question  occurs,  why  they  did  so  ?    What  is  to  be  the  limit  to 
this  doctrine  of  dispensation  if  it  is  to  be  carried  thus  far  ?     It  should  seem 
as  if  the  master  might,  at  the  end  of  a  day,  or  a  fraction  of  a  day,  if  he  has 
no  longer  occasion  for  his  servant,  send  him  away,  and  thereby  dispense 
with  the  whole  year's  service.    But  is  not  that  absurd  ?     Where,  indeed 
the  relation  of  master  and  servant  continues,  but  the  master  foregoes  the 
benefit  of  actual  service  for  part  of  the  time,  that  has  been  held  a  dispense 
tion  ;  but  here  is  every  thing  which  can  be  predicated  of  a  dissolution  of 
the  contract,  for  the  master  paid  off  and  discharged  the  pauper  with  the  rest 
of  his  servants,  and  the  pauper  left  the  house,  and  engaged  himself  with  an- 
other master  during  the  remainder  of  the  year.     I  cannot  but  say  that  I  am 
sorry  for  some  of  the  cases  on  this  subject,  which  have  created  such  an  arti- 
ficial system  :  1  think  that  not  only  the  decision  of  the  sessions  in  this  case 
is  unreasonable,  but  that  several  of  the  cases  on  which  it  professes  to  stand 
are  unreasonable  also. — Le  Blanc,  J.    Rex  v.  Bartholomew  was  under  spe- 
cial circumstances.    Here  the  pauper,  after  quitting  the  service  of  ffaty 
worked  under  a  distinct  engagement ;  and  though  not  such  an  engagement 
as  would  gain  him  a  settlement,  still  it  was  inconsistent  with  the  conti- 
nuance of  his  former  contract. — Bay  ley,  J.  The  moment  the  pauper  Quitted 
the  service  he  was  to  be  at  full  liberty  to  contract  a  new  relation,  and  be  did 
so. — Dampier,  J.  The  master  pays  him  his  wages,  and  tells  him  to  go  whi- 
ther he  liked,  and  the  pauper  accepts  his  wages,  and  contracts  a  new  rela- 
tion during  the  time.     Order  of  sessions  quashed. 

Rex  v.  Mildenhall,  12  East,  482;  Bott,  140 ;  1  AW.  P.  L.  399,  4«. 
Removal  from  Wilcot  to  MUdeiihall.  Order  confirmed.  Case :  The  pauper. 
W.  Dmrling,  at  Michaelmas,  1803,  agreed  with  J.  Stratum,  of  Wilcot,  to 
serve  him  for  a  twelvemonth,  at  6s.  per  week  in  the  winter,  and  6*.  <W.  in 
the  summer,  and  a  certain  allowance  l>esides.  He  went  into  the  service  at 
Old  Michaelmas,  and  served  his  master  till  July,  within  eleven  *eek  of 
the  expiration  of  the  year.  The  pauper  not  behaving  as  he  ought,  his 
master  and  he  had  a  dispute,  in  consequence  of  which  the  pauper  askei  to 
master  to  discharge  him :  but  he  answered  he  would  not  unless  the  pauper 
would  get  another  man  to  stand  in  his  stead.  The  pauner  got  W.  J&wjf. 
to  whom  he  agreed  to  give  a  guinea  and  a  half  out  of  his  own  pocket,  w 
take  his  place,  besides  his  wages,  which  were  to  be  paid  to  him  by  Stmt*- 
By  the  evidence  of  the  pauper  it  appeared  that  when  he  brought  Jfooflfto 
his  master,  the  master  said,  "If  this  man  does  any  otherwise  than  weU,  I 
can  send  for  you,  and  make  you  serve  your  time  out;"  to  which  the  pauper 
replied,  "  Very  well."  (a).  On  the  contrary,  the  master  stated,  in  evidence, 
that u  he  did  not  recollect  having  said  to  the  pauper  that  he  should  expect 
him  to  return  ;  that  it  was  not  his  intention  to  have  him  back ;  and  that 
they  parted  on  bad  terms.'1  The  guinea  and  a  half  was  paid  by  the  pauper 
to  R.  at  the  time  he  entered  the  service ;  and  R.  also  served  out  the  re- 
mainder of  the  year  with  Stratton,  and  received  the  wages  from  him  for 
that  time.  The  pauper  during  the  remainder  of  the  year  hired  himself  a*  a 
day-labourer,  ana  R.  continued  to  serve  S.  under  a  new  agreement  till  the 


(a)  It  would  seem  that  this  fact  was    power  to  recal  the  servant  seems  a  crHe- 
not  credited,  and  not  that  it  was  imraa-    rion  of  dispensation, 
terial ;   for,  by  Rex  v.   Maidstone,  the 
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m  esdef  the  year.^Bsa^,  J.,  asked  if  there  wu  any  ceae  wim  tbe  paopex  FWlUy,  CfX 
f  bad  bees  Md  to  am  *  esttlement  by  hiring  and  service,  iWi,  erW  iU&iem. " 
1       rearing  his  muter  daring  put  of  tie  year,  he  actually  hired  ttnself  to  ■' 

another  F   Upon  which  Mm  v.  GMdmUme,  (ml*,  SIS),  m  quoted ;  end 
Lord  * Healeree*.  Am  bU,  That  m  an  nam.  ess?  of  d^er-etkm  ef 


servant  might  hare  retained  within  the 


aernca,  ua  a*  miw  migct  ban  returned  within  the  ;««; 
added,  that  then  wen  reasonable  grounds  hem  to  wanaot  tbe  co 
wrdeh  the  sessions  had  <bawn,  that  this  ni  a  dissolution.  HieLonaws 
aleo  and.  Cm  "plj  to  the  argument  that  the  seasons  had  admitted  illegal 
evidence  in  leoamag  the  account  of  tbe  master's  nanswisanj  "  what  Urn 
■  sot  edrinar  evidence  of  tbe  master's  intentions,  but  ia  merely  atated  by 
the  avatar  in  confirmation  of  Ui  aeotnaer  ia  not  recollecting  what  the 
'sad  atated  him  to  have  (aid,  u  if  the  muter  bad  said,  what  con> 
J  ia  eoppoBBg  that  ao  such  conversation  passed,  ia,  that  be  bad  no 
Btataxe  tbe  pauper  hack  again.  The  sessions  evidently  understood 
ieru  eontnufictiBg  the  pauper,  and  can  we  say  they  did  wrong? 
it  ie  aaid  that  the  pauper  ought  bare  returned  at  a  day*!  notice,  I 


5rs»»auss»i»g 

msantion  to  take  tbe  p 


Though 


condition.    And  then  the  sessions,  oon- 


aaaditinn  that  the  pamper  procured  ant 

and  the  pauper  eonplied  with  tbe  eondi 

heating  tbe  matter*  evidence  with  the  pauper's,  hare  concluded  that  he 

was  dkwhamd,  and  die  contract  dissolved,  end  we  cannot  quarrel  with 

that  conclusion  which  it  waa  competent  lbr  them  to  draw.— £e  Blame,  J. 


had  concluded  wrongly,  tl 
■Bat/ley,   J.,  concurred.     Order  c 


k,  1  T.  R.  101  j  %  Bell,  336 ;  1  Not.  P.  L.  417.     Wilium  ??— "T^j. 

jmvifmm  hired  himself  for  a  year,  at  the  wages  of  3t.,  to  Mr.  Creemer,  of  bntservaatawar, 

Beeittm  Regit;  he  entered  upon  his  service,  ana  continued  therein  for  about  «mi  i«  down  Mi 

a  quarter  of  a  year;  and  upon  some  dispute  between  him  and  his  master,  ^SlUU'th""^ 

hie  master  insisted  upon  turning  him  away,  and  threw  down  15t,  which  wi  take,  up 

die  pauper  tool  up,  and  went  away  to  his  father's  house,  where  he  continued  *ud  th<T,  fTju 

for  six  days,  during  which  time  he  looked  upon  himself  he  a  free  mail :  the  ■oiuUon  nod  the 

pauper  then  returned  at  the  requett  of  hit  matter,  and  continued  in  the  ser-  contract  aunot 

vice  to  the  end  of  the  year,  when  he  received  45*.,  being  the  remainder  of  £*  Si ImSn™ 

his  wages  agreed  for  at  the  hiring. — By  I -ord  Sfaatfield,  C.  J.  The  absence  ifinwinu  n- 

of  a  servant  from  his  master's  service  is  an  equivocal  act,  and  therefore  may  S^ffoSna" 

be  explained  by  other  circumstances ;  but  if  it  appears  that  the  contract  has  Saw 
been  once  dissolved,  it  cannot  be  set  up  by  a  new  agreement  In  this  case 
the  contract  was  absolutely  dissolved  I  the  master  insists  upon  turning  him 
away,  and  pays  him  down  all  his  wages  that  were  due ;  the  consent  ou  the 
other  side  is  by  taking  the  money  np :  then  how  does  he  come  back  again  ? 
J  t  ia  upon  the  rartml  of  the  master :  there  is  nothing  by  which  the  absence 
cam  be  explained.  The  meaning  of  purging  an  absence  is  where  the  act 
itself  is  doubtful.  See  Hex  v.  St.  Philip  ia  Birmingham,  and  Bex  v.  Hard- 
Ivor*  witA  Nacto*. 

Rex  v.  CUyhydon,  4  T.  R.   100;    2  Boil.  459.      The  pauper  agreed  irtbcnmnt, 
with  W.  Hodgtt,  in  DmUtenmk,  for  a  year,  at  21.  13s.,  and  served  till  nine  3j"_£jV3S™ 
days  before  the  end  of  the  year,  when  on  a  Sunday  rooming  he  went  away  .»  on  ■  son- 
is.  order  to  get  another  place  when  his  year  should  be  np,  without  mention-  °*r  morning  to 
hag  it  to  bis  master ;  be  returned  on  the  Tvetday  following  about  six  o'clock  &"  wTre.7™ 
in  the  morning,  when  he  asked  bis  master  what  work  he  should  go  about;  111011111  be  op,  and 
the  master  told  him  be  might  go  and  serve  the  master  he  had  worked  for  ffi}^*)"'nn' 
tbe  day  before.     He  saw  his  master  about  an  hour  afterwards,  who  then  moraine,  wfan 
paid  him  his  wages  up  to  that  time  only.     No  conversation  passed.     He  tta  mjsur  pays 
then  went  away,  and  did  not  afterwards  return ;  he  icithed  to  hare  staid  out  BtSTSj 
tie  year,  but  kit  matter  wovld  not  let  him.     The  sessions  quashed  the  order  wulnotkthun 
of  removal  from  Ctayhydon,  being,  it  would  seem,  of  opinion,  that  this  WM  ft*  JataSnT"1' 
a  service  in  Dwtionm&.— laii.  Ktngon,  C.  J.  It  is  now  too  late  to  say  that  bob, 
a  raaafrnrfsce  semes  will  not  confer  a  settlement,  though  I  very  much  doubt 
whether  a  greater  certainty  on  this  subject  would  not  have  been  attained  by 
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Fifthlf.  Of 
dissolution. 


If  a  servant  con  • 
sent  to  quit,  and 
take  the  wages 
for  the  time  he 
had  served,  it  is 
a  dissolution. 


Settling 
the  day  before 
the  year  ended* 
is  a  dissolution : 
the  pauper  by  his 
master's  permis- 
sion slept  that 
night  at  his 
house. 


$0OT— (V.  Settlement  of  the  Poor.) 

attending  strictly  to  the  words  of  the  act;  however,  in  order  to  preserve  an 
uniformity  of  decisions,  we  most  adopt  the  construction  which  has  so 
frequently  been  put  upon  it    But  I  do  not  know  that  it  ever  has  been 
decided  that  a  settlement  was  obtained,  unless  by  construction  the  reUtion 
between  master  and  servant  continued  during  the  whole  year.     Rex  v.  Islip, 
and  Bex  v.  Maddington,  (ante,  pp.  385  &  388,)  which  have  been  relied  on,  do 
not  govern  the  present    In  the  former,  the  servant  did  not  return  untfl  after 
the  expiration  of  the  year,  and  the  facts  of  that  case  left  the  question  open, 
whether  or  not  the  relation  between  the  parties  subsisted  during  the  whole 
year?  The  Court  there  thought  that  the  master  improperly  refused  his  consent, 
and  that  though  the  servant  was  not  in  the  actual  discharge  of  his  duty  in  his 
master's  house,  yet,  as  he  was  liable  to  be  called  into  his  master's  service 
during  the  remainder  of  the  year,  that  he  was  constructively  in  that  service 
down  to  the  end  of  the  year.    But  the  present  case  doners  from  that;  because, 
during  the  continuance  of  a  year,  a  further  act  was  done ;  when  the  servant 
returned  after  his  absencf ,  the  master  not  only  found  fault  with  him,  hut 
refused  to  take  him  again  into  his  service ;  it  is  true  that  the  servant  wished 
to  continue,  but  both  parties  did  that  which  put  an  end  to  the  contract;  the 
one  paid,  and  the  other  received  the  wages.    After  that  period  the  servant 
was  no  longer  under  the  control  of  the  master.    In  Rex  v.  Islip,  the  servant 
was  under  the  master's  control  during  the  whole  year:  he  was  liable  to  be 
called  into  the  master's  service  whenever  the  master  thought  proper;  bat 
here  the  relation  between  the  master  and  servant  was  rescinded  before  the 
end  of  the  year,  by  the  act  of  both  parties;  then  it  is  impossible  to  say  that 
the  pauper  was  constructively  in  the  service  after  that  time.    So  in  the  case 
of  Rex  v.  Moddington,  though  the  servant  left  the  service  three  weeks  befiw 
the  end  of  the  year,  and  went  to  his  friend,  because  he  was  not  able  to  per- 
form his  service,  yet  there  was  no  act  done  during  the  year  to  put  an  cad 
to  the  contract :  afterwards,  indeed,  when  the  master  paid  the  warn  be 
deducted  a  part  of  them ;  but  he  could  not  by  an  act  ex  pott  facto  deprive 
the  servant  of  the  benefit  to  which  he  was  before  entitled.    But  Rex  v. 
Greshom  is  extremely  like  the  present;  there  the  Court  held,  that  by  the 
act  of  accepting  the  wages,  the  servant  agreed  to  put  an  end  to  the  contract 
I  am  therefore  of  opinion  that  there  could  be  no  constructive  service  in  this 
case,  when  the  parties  themselves,  by  mutual  consent,  put  an  end  to  tae 
relation  of  master  and  servant  within  the  year. — Grose,  J.  It  is  clear  dot  at 
the  time  the  wages  were  paid,  both  parties  consented  to  put  an  end  to  the 
contract,  for  it  is  stated  no  conversation  passed  at  the  time ;  and  though  the 
servant  may  have  wished  to  stay  till  the  end  of  his  year,  he  did  not  coom* 
nicate  that  wish  to  his  master.    The  other  fact  stated,  that  he  accepted  a 
sum  short  of  the  whole  year's  wages,  which  shews  that  it  was  understood  by 
both  that  he  intended  to  dissolve  the  contract    Order  of  sessions  quashed. 

Rex  v.  Seograve,  Cald.  247;  2  Bott,  321;  1  Not.  P.  L.  414,  426.  IV 
pauper  was  hired  from  Old  Martinmas  to  Old  Martinmas.  On  Semftmh 
25th  he  told  his  master  he  was  going  to  be  married ;  his  master  made  m 
answer;  he  went  on  Saturday  and  was  married:  upon  his  return,  he  bad 
no  intention  of  quitting  his  service ;  the  master  said  he  would  not  empty 
him  any  longer;  he  said  he  would  go  if  he  would  pay  him  Us  years 
wares ;  the  master  refused,  and  said  he  would  only  pay  him  for  die  time 
he  had  served,  and  asked  him  if  he  would  take  his  wages,  or  go  bete  a 
justice  ?  his  master  set  out  about  his  business  to  his  farm,  when  the  psvf* 
called  him  back,  and  said  he  would  take  the  money  for  the  time  be  had 
served,  and  that  he  parted  with  his  own  consent. — The  Court  thought  that 
the  last  words  of  the  case  were  so  clear  and  unequivocal  a  dissolution  of  the 
contract,  that  they  would  not  permit  it  to  be  argued. 

Rex  v.  Roxby,  10  B.  &  C.  51.  Order  of  removal  of  R.  Farmtery,'  ft . 
from  Roxby  to  Winterton,  quashed.  Case :  The  pauper  was  hired  Watt 
Old  May  day,  1819,  (13th  of  May,)  to  serve  J.  B.  in  WinterUm,  frost  the 
said  Old  May  day  to  Old  May  day,  1820,  as  a  servant  in  husbandrr,  at 
16  pounds'  wages.  He  served  till  the  11th  of  3f ay,  1820,  when,  wtsMtf 
to  visit  his  friends  fifteen  miles  distant,  and  to  attend  some  statutes  oa  1st 
12th  of  May  on  the  way  there,  and  avoid  returning  back  to  his  master,  be 
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requested  Us  muter1!  permission  to  go  altogether:  and  they  settled  the     Fifthly,  Of 
paupei's  wages,  and  pert  was  deductedfor  the  time  he  had  to  serve.    The      dmdutum. 

eaopar  slept  at  his  master's  house,  with  his  permission,  on  the  evening  of  

the  llthof  JhT*?,  and  finally  left  his  master's  on  the  11th.  1830  was  leap- 
The  sesiiofii  considered  this  a  dissolution  of  the  contract — Lord 
fan.  The  question  whether  this  was  a  dissolution  or  dispensation, 
fa  die  sessions,  and  they  have  decided  it  I  should  not  be  disposed  to 
interJorewith  then  judgment,  even  if  I  thought  it  was  wrong,  which  1  do  not 
Older  of  sessions  confirmed.  As  to  the  other  point  in  this  ease,  see  cnls,  360. 

T.  Grantham,  ST.R.  754;  2  Alt,  331;  1  Nol.  P.  L.  394, 437, 444.  tfanrrantte 
Ae  pamper,  was  hired  a  fortnight  after  Martinmas,  1784,  by  N.  £mbTu?L» 
seat,  ofAUinaton,  for  a  year,  and  entered  upon  his  service,  and  con-  tar,  and  refeae  to 
aboutsix  weeks,  when,  with  his  master's  leave,  he  went  to  assist  his  'gy»l«igtf>- 
V  who  was  ill,  where  he  staved  thirteen  weeks;  when  he  returned,  in  £^*£ddL 
nance  of  a  warrant  obtained  against  bim  by  bis  master,  m to  Iris  service  part  contrary  to 
the  original  contract,  and  continued  therein  until  Sunday  evening,  S^Sm!— - 
days  before  the  end  of  the  year,  when  his  msjter  came  home  m  liquor  tvTttisadia. 
and  abused  him,  threw  him  down,  and  afterwards  turned  him  out  of  doom,  sonata. 
Ife  pauper  slept  at  his  lather's  that  night,  and  the  next  morning  Ins  master 
wesud  have  had  him  return  to  his  service,  and  stay  out  the  year,  but  As 
fafsmd  seep  aoaim,  and  threatened,  that  unleMb^psid  him  the  whole  of  his 
wages,  he  would  complain  of  the  ill  usage  he  had  received  to  a  magistrate. 
TW  nweter  then  agreed  to  pay  him  his  rail  year's  wages,  deducting  for  the 
uuvteen  weeks  he  was  with  ms  other;  which  he  took  and  Uien  left  his  ser> 
rice,  contrary  to  the  express  request  of  his  muter. — Lord  Kenyon,  C.  J.  The 
efrenmstance  stated  in  the  case,  mat  this  transaction  happened  only  three 
days  hesbre  the  end  of  the  year,  might  have  led  us  at  first  to  suppose  these 
fraud  intended  on  the  part  of  the  master ;  but  none  is  stated.  It 
rightly  said,  that  an  actual  service  is  not  necessary,  lor  that  a  esn- 
service  is  sufficient  But  the  ouestion  hero  is,  Whether  we  can  say 
mat  then  was  a  constructive  service  for  the  whole  year?  and  whether  the 
lelatsonof  mseter  ajklserrantsubosted  daring  tha^  time?  If  the  absence 
he  fa  a  reasonable  cause,  it  is  immaterial  whether  that  absence  be  at  the 
bea^nsring,  the  middle,  or  at  the  end  of  the  year.  And  it  has  been  argued 
that  this  was  an  absence  for  a  reasonable  cause,  on  account  of  the  ill  treat- 
ment of  the  master ;  but  here  there  was  no  animus  revertendu  which  distin- 
the  present  from  the  class  of  cases  alluded  to.  When  the  servant 
ill  used,  though  he  could  not  have  left  the  service  without  his  master's 
ent,  or  without  applying  to  a  magistrate  to  he  discharged  on  that  account, 
yet  the  master  did  consent  to  the  servant's  leaving  him,  and  both  parties 
agreed  to  put  an  end  to  the  contract.  If  the  master  had  afterwards  com- 
plained of  the  pauper's  not  serving  him  for  those  three  days,  the  latter  might 
have  answered  him  by  saying  that  the  contract  was  dissolved.  And  if  its  being 
absolutely  pat  an  end  to  only  three  days  before  the  expiration  of  the  year  will 
not  defeat  the  settlement,  what  line  can  be  drawn  with  respect  to  the  time  of  the 
service  which  is  necessary  to  give  a  settlement.  If  one  day  or  three  days  may 
be  dispensed  with,  any  other  time  may  be  equally  so.  In  some  cases,  indeed, 
where  it  has  been  equivocal  what  the  transaction  really  was,  and  the  servant 
has  paused  and  considered  whether  he  would  absolutely  quit  the  service  or 
not,  other  circumstances  have  been  admitted  to  explain  the  absence ;  but 
here  was  no  suspense,  no  locus  jxenitentue;  for  both  master  and  servant 
agreed  to  put  an  end  to  the  service. — Ashurst,  J.  Though  the  master  at 
length  consented  to  give  the  servant  his  full  wages,  that  was  not  intended  to 
operate  as  a  dispensation  with  the  remainder  of  the  service,  but  as  a  redemp- 
tion of  his  credit 


:  v.  Unwell,  7  T.  R.  438;  2  Bott,  464.     Sarah  Brown,  the  pauper,  Where  upon  the 
s i  /*   mr*.& f r_  ~ j  _~_.:....~i  :„  «u~  M_:^  ..~«ii    matter  ill-treat- 


hired  at  Michaelmas  lor  a  year,  and  continued  in  the  service  until  J^Se  so^St" 
within  fifteen  days  before  the  next  Michaelmas,  when  her  master  kicked  and  the  requires  to  be 
heat  her:  she  complained  to  her  father  of  this  ill  treatment,  and  required  dtamtoae^aiidbe 
her  master  to  dismiss  her  from  his  service,  under  a  threat  of  applying  to  a  JeSt  wage§, 
lUseisUate  fa  redress;  her  master  then  paid  her  the  whole  of  her  wages,  and  and  tdteherehe 
told  her  she  might  serve  the  remainder  of  the  year,  but  she  refused  so  to  do,  m*y  ***•  *"* 

D  D2 
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Fifthly,  Of  and  immediately  left  the  service.  When  this  case  was  called  on,  the  Court 
dissolution.  said  there  was  no  question  in  it,  for  it  must  he  considered  as  an  agreement 
7~~IZ    IT"       hy  hoth  parties  to  put  an  end  to  the  contract  several  days  before  the  end  of 

but  she  refaaeaT     the  year,  and  consequently  that  the  pauper  had  gained  no  settlement,  and 

it  is  a  diaaoiu-        that  Rex  v.  Grantham  was  decisive  of  the  present 

tton-  Rex  v.  Corsham,  2  East,  303;  2  Bott,  346;  1  Not.  P.  L.  444.    Re- 

moval from  Kington  St.  Michael  to  Corsham.    Order  confirmed.    Case: 
The  pauper's  husband  was  hired  by  Mr.  Dalmer  of  Conham,  at  four 
guineas  per  annum,  with  whom  he  continued  to  serve  till  within  a  fortnight 
or  three  weeks  of  the  expiration  of  the  year,  when  upon  a  dispute  be- 
tween him  and  his  master,  he,  in  consequence  of  his  master's  lri<4nng  hjg^ 
would  not  stay,  but  went  to  his  father's  house.    In  the  following  week,  and 
before  the  end  of  the  year,  he  returned  with  his  father  to  Dalmer's  boose, 
and  received  the  whole  of  his  wages,  and  2s.  6d.  over  for  himself:  his 
master  asked  him  to  stay,  but  he  refused,  and  went  back  to  his  father3! 
house. — Lord  Ellenborough,  C.  J.  The  cases  of  Rex  v.  Grantham,  and  Rex 
v.  Upwell,  have  decided  this.    In  both,  there  was  a  payment  by  the  master 
of  the  whole  year's  wages,  and  a  departure  from  the  service  before  the  end 
of  the  year  against  the  will  of  the  master ;  and  in  both  the  Court  held,  do 
settlement  was  gained.    There  is  nothing  material  to  distinguish  this  case 
from  those,  and  it  is  better  to  abide  by  them.    It  is  indeed  a  question  of  fret, 
but  of  fact  mixed  with  law,  and  the  circumstances  are  stated  that  we  may 
draw  the  proper  legal  conclusion.     Grose,  J.  The  payment  of  the  whole 
year's  wages  was  to  prevent  an  action,  and  argues  no  consent  to  dispense 
with  the  service. 

A  matter  reftised        Rex  v.  King's  Pyony  4  East.  351 ;   2  Bott,  347.     The  pauper,  Aha 

v^bad?!!Sd  Writ*  wa8  nired  to  Mr-  Davies  of  Ki^B  fty**  to  ^ra  him  fiom  Otf 
the  servant  took  May-day,  \§00,  to  Old  May-day  following.  At  the  end  of  eight  monthi 
herwages,  and  she  had  a  dispute  with  her  master,  about  some  burnt  stockings,  and  he &*- 
othoS  Maler  to  m***"*  her  from  his  service.  She  applied  to  a  magistrate ;  and  Miftinrt*  of 
rant,  it  was  neglect  were  stated,  but  denied ;  she  was  desirous  of  continuing  in  her  ser- 

tton  *  diMOla"       vice,  but  her  master  refused ;  and  the  magistrate  ordered  her  master  to  take 

her  back  into  his  service,  or  pay  her  the  whole  of  her  wages ;  he  refused  to 
take  her  again,  but  paid  her  the  whole  of  her  money,  but  not  some  wool 
which  he  had  stipulated  to  give  her  as  part  of  her  wages,  if  she  bekafed 
well.  After  receiving  her  wages,  she  offered  herself  as  a  servant  to  antral 
persons.  The  sessions  thought  this  was  a  dispensation. — Per  Lord  EUetr 
borough,  C.  J.  We  are  not  called  upon  to  say,  whether  the  magistrate  had 
or  had  not  a  right  to  discharge  the  servant  from  her  service ;  it  is  enough 
that  he  proposed  an  option  to  the  master  to  take  the  servant  back,  or  my 
her  the  whole  of  her  wages.  The  master  refused  to  take  her  back,  W 
agreed  to  pay  the  whole  wages,  and  did  pay  them ;  and  the  servant  shewed 
her  assent  to  the  dissolution  of  the  contract  by  taking  the  wages  andoffenag 
her  services  to  other  persons.  Both  parties  gave  the  magistrate  a  power  of 
dissolving  the  contract,  by  shewing  their  assent  to  what  he  directed  in  mat 
respect.  Then,  after  all  this,  could  the  master  or  servant  have  maintaioed 
an  action  againsf  each  other,  the  one  for  not  performing  the  remainder  of 
the  service,  the  other  for  not  employing  her  during  that  time  ?  Ha  is  the 
true  question  to  be  considered.  "  I  should  not  wish  to  cany  the  idea  of 
dispensation  further  than  it  has  already  been  carried,  which  seems  to  me  to 
be  stretched  as  far  as  ingenuity  could  go  upon  the  false  idea  that  a  servant 
has  a  right  to  acquire  in  gaining  a  settlement."  I  do  not  mean  to  dietara 
any  of  the  cases  which  have  been  already  decided ;  but  I  am  not  inclined  to 
carry  the  decisions  further  still  from  the  plain  words  of  the  act  of  8  k  9 
W.  [II.  c.  30. — Lawrence,  J.  Here  is  nothing  like  an  abiding  in  the  service 
for  a  year.  He  then  referred  to  Lord  Kenyon's  judgment  in  Res  v.  Urn- 
tleton,  and  Rex  v.  St.  Peter's  Mancroft,  and  added ;  "  If  the  pauper  he 
absent  with  the  concurrence  of  the  master,  it  is  a  dispensation ;  out  if  the 
master  cannot  resume  the  right  to  the  pauper's  service,  it  is  a  dissolution.1* 
— Le  Blanc,  J.,  agreed. 

to^£antf.,S£-       Rev  v' Maid9tone^  T-  5°  Geo-  HI. ;  12  E**U  MO  ;  I  Not.  P.  L.  333, 414. 
ins;  his  service    *  Removal  of  the  wife  of  G.  Langridge,  who  had  deserted  her,  from  MaUstsm 
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•JUsa.    Older  quashed.    Case :  The  pauper's  husband,  at  Michael-      Fifthly  Of 
17,  hired  himself  at  twelve  guineas  for  a  year  to  S.  T.  of  TkmmMmm,      dusdmtieu. 
him  as  a  waggoner:  and  entered  upon  his  service,  and  continued  ootda  befa^~ * 
October  8,  1798,  on  which  day  he  was  married  to  the  pauper,  ana*  the  eod  of  fato 


er  contented  to  his  leaving  the  service,  and  paid  him  his  wages.    No-  JJ^R*7*  hkm 
as  subtracted  on  account  of  his  leaving  his  master  on  3m  8th  of  ^  to^uraat 

On  the  9th  of  October,  he  hired  himself  to  and  went  into  the  ser-  take*  another 
me  Stone.  Michaehmas-das;  fell  on  the  10th  of  October  mihe  yem  £%J%** 
sd  1798. — Lord  EUenborough,  during  the  argument,  said,  "  The  case 
at  the  master  consented  to  the  servant  leaving  his  service ;  then  upon 
tement  can  we  say  there  is  a  dispensation?"  He  afterwards  added, 
tearly  a  case  at  dissolution;  and  that  he  would  not  extend  the  doc- 
dispensation  any  further  than  it  had  already  gone.  That  here  u  the 
consented  to  his  servant's  leaving  his  service"  and  that  there  could  not 
mger  pka  than  this  by  the  servant  in  an  action  against  him  by  his 
for  deserting  his  service.  Then  he  said,  though  the  opinion  of  parties 
» be  pressed,  yet  their  acts  are  material,  upon  the  question  of  aispen- 
r  dissolution.  And  here  it  is  stated,  that  alter  L.  had  left  his  first 
i  service  on  the  8th,  he  went  on  the  following  day,  and  which  was 
'  before  Michaebnas-day,  and  hired  himself  into  the  service  of  a  new 
Here,  then,  is  an  express  renunciation  on  the  part  of  the  master  of 
its  over  the  servant,  two  days  before  the  end  of  the  year;  and  the 
a  assent  to  this  is  signified  by  his  departure  from  the  service,  and  con- 
;  the  next  day  an  obligation  to  another  master,  into  whose  service  he 

immediately,  subject  to  all  the  rights  of  the  new  master  over  his  tar- 
How  then,  can  I  say  in  the  words  of  the  statute  of  W.,  that  there  was 
wing  and  abiding;  by  the  servant  in  the  same  service  during  the  swace 
whole  year,  when  it  appears  that  that  period  of  service  was  abridged 
last  two  days  of  the  year? — Grose,  J.,  agreed. — Le  Blanc,  J.  I  think 
dons  would  have  been  well  founded  in  finding  as  a  met,  that  this  was 
■nation  of  the  service  on  the  part  of  the  master,  and  not  a  dissolution 
contract ;  for,  according  to  the  cases,  it  is  always  a  question  for  the 
i  to  decide,  whether  the  consent  of  the  master  to  the  servant's  leaving 
rice  a  few  days  before  the  end  of  the  year,  for  a  particular  purpose, 
ring  him  his  whole  year's  wages,  be  a  dispensation  of  the  service  for 
Minder  of  the  year,  or  a  dissolution  of  the  contract  ?  Here  the  servant 
I  to  many,  and  one  entire  day  before  the  end  of  the  year  the  master 
im  leave  to  marry  and  go  away  from  his  service.  It  was  a  fair  and 
ible  conclusion  to  draw,  that  if  the  servant  wished  to  go  away  one  day 
the  end  of  his  service  for  the  purpose  of  marrying,  the  master  would 
to  objection  to  dispense  with  his  service,  and  give  him  a  holiday  for 
ty :  for  the  service  would  have  ended  on  the  9th.  But  the  sessions 
looting  to  draw  this  conclusion  themselves,  which  I  think  they  might 
lone,  send  the  case  to  us  upon  the  dry  facts  stated,  and  have  not  found 
le  master  did  consent  to  give  his  servant  a  holiday,  and  to  dispense 
lis  service  for  the  remaining  day  of  the  year,  but  merely  state  as  a  fact, 
he  master  consented  to  his  leaving  his  service.  Under  these  circum- 
5  I  cannot  say  that  the  sessions  have  done  wrong,  though  I  think  they 

have  drawn  a  different  conclusion. — Bayley,  J.,  said,  The  sessions 
one  right  In  order  to  constitute  a  case  of  dispensation,  I  think  the 
*  should  have  power  to  recal  the  servant  to  his  service  all  through  the 
but  where  the  master  agrees  generally  to  let  the  servant  go  away  from 
Tice,  without  reserving  to  himself  the  right  of  recalling  him,  through- 
ie  whole  year,  I  think  that  puts  an  end  to  the  contract  of  service 
ther. 

p  v.  Leigh,  7  East,  539  ;  1  AW.  P.  L.  420, 433.  John  Brazier  hired 
If  on  the  31st  March,  1795,  as  a  servant  in  husbandry  for  a  year  to  S. 
otLulsley,  for  67.  10#.  He  resided  at  L.  in  J's  service  till  March 
1796,  upon  which  day,  by  his  master's  leave,  he  went  to  the  mop,  a 
ig  for  hiring  servants,  to  seek  a  new  service  for  the  ensuing  year.  He 
ted  to  his  master's  at  three  o'clock  in  the  morning  of  the  26th  of  ortiirtobaraw^ 
h,  with  some  ribbons  in  his  hat.     In  the  course  of  that  morning  hi*  JJJJ,  hiJ^Sio0r 


The  master  in- 
sisting upon  it, 
the  servant  left 
his  master's 
house,  and  after- 
wards  asks  a 
magistrate's 


412 

Fifthly,  Of 
dissolution. 

wages,  and  after' 
wards  enters 
another  service, 
it  is  a  dissolution 


Discharge  by  a 
Justice. 


A  female  servant 
may  be  discharg- 
ed by  her  master 
for  being  preg- 
nant, and  thereby 
loses  her  settle- 
ment. 
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master  came  to  him,  and  observed,  "  He  summed  masters  were  scarce  at 
the  mop,  and  that  he  had  enlisted  for  a  solaier,  and  told  the  pauper,  he 
should  stop  no  longer  in  his  service.11  The  pauper  told  his  master  he  had  not 
enlisted,  (which  was  the  fact,)  and  that  he  wished  to  stop  his  year  out  Bat 
the  master  said  he  would  not  keep  the  pauper  any  longer  in  his  service,  and 
'  at  the  same  time  offered  the  pauper  something  less  than  61.  10*.  as  wages, 
which  he  refused  to  accept.  The  pauper  said  ne  would  have  accepted  die 
full  year's  wages,  if  then  tendered  to  him  by  his  master ;  but  that  he  had 
rather  have  staid  out  his  year.  The  pauper  left  his  master's  house  imme- 
diately in  consequence,  and  never  returned  to  it.  On  the  27th  of  March  a 
summons  having  been  taken  out  by  the  pauper,  he  and  his  master  appeared 
before  a  justice,  and  the  pauper  applied  to  him  to  direct  his  master  either  to 
receive  him  into  his  service  for  the  remainder  of  the  year,  or  to  pay  him  his 
whole  year's  wages;  the  magistrate  verbally  directed  2s.  6d.  to  be  deducted 
from  the  year's  wages  and  retained  by  the  master.  On  the  same  day  the 
pauper  hired  himself  to  and  went  into  the  service  of  a  Mr.  Smith,  About  a 
week  after,  he  went  to  Jones,  for  his  wages,  who  paid  the  full  sum  of  67. 10*. 
Jones  some  days  after  applied  for  a  return  of  the  naif-crown  directed  by  the 
magistrate  to  be  deducted ;  but  it  was  never  returned  to  him. — Lord  Ellew- 
borough,  C.  J.  How  can  there  be  said  to  have  been  a  constant  refusal  of  the 
servant  to  put  an  end  to  the  contract,  when  he  actually  entered  into  another 
service  before  the  time  when  his  first  contract  would  have  expired.  That  is 
an  insuperable  difficulty.  His  not  receiving  his  wages  before  the  year  was 
out  did  not  vary  the  case,  for  he  would  have  received  them  at  any  time,  if 
offered.  Rex  v.  Pyon  is  almost  in  terms  the  same. — Le  Blanc,  J.,  added,  If 
there  was  any  fraud  the  magistrate  must  have  been  parry  to  it. 

Rex  v.  North  Basham,  2  Bott,  323 ;  Cold.  566 ;  1  Nol.  P.  L.  412, 413, 
431.  The  pauper,  in  order  to  avoid  a  settlement  in  East  Basham,hsm% 
three  days  and  a  half  before  the  end  of  the  year  married  a  female  servant 
big  with  child  by  him,  went  with  his  master  before  a  justice,  to  be  by  him 
discharged  from  his  service.  The  master  was  willing  that  the  pauper 
should  oe  settled  in  his  parish,  and  said  so  before  the  justice ;  and  the 
justice,  after  hearing  both  parties,  discharged  the  pauper  from  his  service. 
The  master  paid  him  his  wages,  all  but  for  the  three  days  and  a  half.  And 
Lord  Mansfield,  C.  J.,  said,  This  was  a  discharge  before  a  justice,  and  it 
certainly  was  not  fraudulent  on  the  part  of  the  master,  for  he  had  no  objec- 
tion to  the  settlement  It  was  a  solemn  discharge  by  the  consent  of  both 
parties,  and  as  such,  a  dissolution. 

Rex  v.   Brampton,  Cald.  11;  2  Bolt,  444;  1  NoL  P.  L.  385,  435. 

Hannah  Wright  was  removed  from  Ashover  to  Brampton.    Order  connniefL 

Case :  The  pauper  hired  herself  to  Mr.  Langsdon  for  a  year,  and  served 

till  within  three  weeks  of  the  end  of  the  year,  when  her  master  discovering  her 

to  be  with  child,  turned  her  away,  and  paid  her  her  year's  wages,  and  heJf~€- 

crown  over ;  whereupon  she  went  to  her  father's  at  Ashover,  from  whence 

she  was  removed ;  she  was  willing  to  have  stayed  her  year  out  if  she  might; 

but  that  it  was  not  material  to  her,  as  she  had  received  her  whole  year1! 

wages,  and  not  being  half  gone  with  child,  she  hoped  she  could  have  done 

her  work  to  the  end  of  the  year.    The  case  having  been  argued. — Lord 

Mansfield,  C.  J.,  said,  the  8  &  9  W.  III.  c.  30,  is  an  explanatory  law,  and 

must  not  be  carried  beyond  the  words  by  construction.    It  declares  that 

there  must  be  a  hiring  for  a  year,  and  a  continuance  for  a  year  in  that 

service  to  gain  a  settlement.   With  respect  to  the  hiring  in  ccsiftomity  to 

the  nature  and  object  of  the  act,  the  Court  has  been  critical  and  exact; 

but  service,  from  the  nature  of  the  thing,  admits  often  of  questions  upon 

the  circumstances ;  as,  whether  the  absence  was  with  leave,  from  sickness, 

4rc.  P    But  these  questions  have  always  been  brought  to  this  pointy  whether 

the  contract  was  put  an  end  to  within  the  year  ?    This  cannot  be  done  by 

dismission  of  the  servant  without  good  and  sufficient  cause.     In  Rex  v.* 

Castlechurch,  there  was  a  discontinuance  by  agreement,  and  the  contract 

therefore  determined ;  in  such  case  the  payment  of  the  full  wages,  which 

might  be  mere  benevolence,  could  made  no  difference.    The  question  thea 

is,  is  this  contract  dissolved  within  the  year  ?    The  answer  depends  upon 


i 


Fy&fy-OfStiUmati  by  Hirvtg  *n*  Serm*^ ILTfcwSartm. 

S  hi*  wwA  tor  that      IWj 
«eiled&oml6Pa».       fl-hiri-. 


tdnto,  Uh  the  utM  «om  rijAi  or  xmm  in  dtsobjuging  hit  servant  far  this      WHfU,.  Of 
.     »-"^-«-Wia»^4»wwM.    Tlie  marginal  note  a'*        ' 


.**r.  4SO,  whatever  degree  of  authority  it  may  be  entitled  to,  is  mil  war-    ■ 

*  'a  prineaple.    If  the  matter  agree*  to  the  oootncfi  coma;  oat,  the 

,  ttis  One,  stall  not  take  ber  away  because  she  m  with  child ;  tat 
"  CMfisre  be  bound  to  keep  hex  in  hit  bouse  f    To  do  at 
at  wm  ;  and,  hi  a  family  where  there  an  ymaf  Kr- 
is arrf  dtuajjerous.    Where  a  •errant'*  abaenee  k  Mid  to 
receiving  him  a 
t  the  absence; 
t  generally  be  a 
is  amounting  to  a  dispensation,  and  [herein- sulijeets  the  iiiu?k*r  to  the  pay- 
ment of  the  whole  wages.     Hot  tin-  effect  of  a  positive  act  of  the  master, 
i.  e.    the  dismission    of  his  servant   under  a   erlmiiml  cliaige,    shall    never 
he   done  away  by  an   implication    arising  from  tin:   payment  of  the  whole 
wages.—  With*,  J.  This  caw  diners  from  Rex  v.  Richmond,  nor  is  it  like 
ftrr  v.  Iitip,  where  the  cause  of  the  discharge  was  not  reasonable.     Here,  if 

the  roaster  had  daughters,  it  would   not   lie  tit  that  he  si Id   keep  such  a 

H-nant )  though  I  think  hi;  could  not  avail  himself  of  the  authority  of  a 
magistrate  ;  the  jurisdiction  of  the  justices  being  conlinrd  to  cases  in  hut- 
iupvfry. — AiAhurit,  J.  Same  opinion.  Orders  affirmed.  Rex.  r.  Marl- 
borough,  2  Boll.  12:},   is  td  the  same  effect. 

In  Rex  v.  Wtlford,  2  Boll,  446;  1  Nil.  P.  L.  43»;  where  the  lik« 
ieciraou  was  mndi:,  it  is  added  thai  the  pauper,  a  man-sen  ant.  iuu!d  not  be 
discharged  from  his  sen  ice,  on  account  of  a  uipfnsnt  tiimiiial  intimacy  with 
a  female  terrain  in  die  same  family.      See  tit.  *f  tbatlte,  Vol.  5. 

Rex  x.  Wntuuvn,  CelH.  129;  2   Bolt,  417;    1  Not.   P.  L.  440.      Robert    Whm.tcrraol 
Whit*  was  hired  on  1 1th  October,  1779,  to  John  QMt,  for  I  venr;  he  entered    ™  JfJJ^?*- 
on  the  same  day,  and  continued  in  his  service  till  the  ''ill  <>.-/"/"■>- fullouine;,    iwuM^Jlnd 
•then   he  was  apprehended  by  ii  warrant,  lieing  charged  with  being  the   acMunw  hum 
father  of  a  bastard  child,  then  six  months  old  :   lie  was  carried  to  an  inn,    ^Si^'V1™ 
and  kept  in  custody  hv  the  parish  oliicers  till  the  10th  October  :   liLs  master,    hrl.i  tli»i  lie  >ii.i 
u  6th  October,  settled  with  him  at  the  inn,  saving,  that  he  might  not  ice   P."'  ***?  *  "*- 


I 


n  In  the  pauper'-  yam- 

_  t="  be  did 
ft  assent  to  or  dissent  from  the  pauper' 
pauper,  after  am  being  to  taken,  return  to  Kit  laid  ter 
C.  J .  It  is  not  necessary  to  enter  into  the  question  how  far  this  is  a  crime, 


tug  a  settlement,  yet  perhaps  the  other  farmers  might;"  he  did  not  in  any 
other  manner  assent  to  or  dissent  from  the  pauper's  abaenee :  nor  did  the 
o  taken,  return  to  Kit  laid  termer. — Lord  SfmntjuU, 


because  the  master  has  not  discharged  the  pauper  upon  that  ground :  that 
it  is  wrong  and  an  offence  no  man  will  deny ;  but  whether  to  be  animad- 
verted upon  both  by  the  ecclesiastical  and  common  law,  is  not  material 
here  i  to  be  sure,  it  was  not  punishable  at  a  crime  at  common  law ;  and  the 
statutes  aeon  only  to  go  to  the  punishment  of  the  parents  for  the  purpose  of 
securing  an  indemnity  to  the  pariah.  But  here  this  offence  is  not  assigned 
as  the  reason  for  discharging  the  servant ;  and  if  it  were,  I  bare  no  difficulty 
to  say,  that  I  think  a  master  hiring  a  servant  after  an  offence  committed, 
and  that  not  in  Iris  own  house,  shall  not  at  the  close  of  the  year  discharge 
him  under  this  pretence:  it  is  not  a  debauching  of  his  servant,  or  turning 
his  house  as  it  were  into  a  brothel.  I  do  not  go  on  that  ground,  nor  upon 
the  consent  or  implied  agreement  to  go  before  the  end  of  die  year,  for  there 
was  none :  it  was  against  the  intention  of  both  parties  that  it  should  affect 
the  settlement ;  and  if  the  case  were  to  go  upon  that,  it  ought  to  be  returned 
to  the  sessions  to  hare  that  fact  stated;  there  was  no  fraud  intended, 
because  there  was  no  agreement;  nor  did  the  master  mean  either  to  pre- 
vent or  promote  the  settlement;  but  he  deducts  a  something  to  leave  that 
question  open,  which  it  was  the  object  of  other  persons  who  were  interested 
to  have  discussed.  The  true  point  then  is,  supposing  no  wages  paid  and  no 
igieeinent,  hen  are  four  days  wanting  in  the  service,  and  it  ts  by  means 
of  his  own  act  that  he  becomes  incapable  of  completing  it-  His  conduct 
ban  offence  against  morality  and  the  laws,  in  what  jurisdiction  soever  those 
laws  arc  administered ;  and  the  consequences  of  it  ate  equivalent  to  a 
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Fifihlv,  Of 
dissolution. 


The  servant,  to 
avoid  an  order  of 
bastardy,  ab- 
sconds with  hit 
master's  privity. 
In  nine  days  he 
returns  and 
•greet  to  work 
with  his  master 
again,  and  at  the 
end  of  the  year 
receives  the 
balance  of  the 
whole  wages, 
minus  it.  to.  for 
the  absence.    No 
settlement  was 
gained  thereby. 


If  firand  be  not 
found  by  the 
sessions,  the 
Court  will  not 
act  upon  such  an 
imputation. 
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wilful  absence :  I  therefore  think  he  did  not  gain  a  settlement :  it  is  weD 
put,  that  had  an  action  been  brought  for  his  wages,  he  could  not  have 
recovered  for  these  four  days. 

Rex  v.  North  Cray,  2  Bott,  460;  Cald.  602;  1  NoL  P.  L.  441.  The 
pauper,  who  was  absent  nine  days  before  the  expiration  of  his  service  under 
a  yearly  hiring,  was  charged  on  oath  with  being  the  father  of  a  bastard  child 
not  then  actually  born :  he  was  apprehended  by  warrant,  and  committed 
for  want  of  security,  October  1 1  th ;  the  last  day  of  his  year  he  gave  a  bond 
of  indemnity  to  North  Cray :  his  master  during  all  this  time  was  one  of  the 
overseers :  the  pauper  was  discharged  from  prison  by  an  order  of  magistracy, 
and  the  master  paid  him  all  his  wages,  except  for  the  time  of  his  imprison- 
ment. The  Court  held  that  here  was  no  actual  service,  and  that  the  pauper 
was  absent  through  his  own  fraud. 

Rex  v.  East  Kewnett,  2  Bott,  461 ;  Cald.  602;  1  NoL  P.  L.  443.    The 
pauper  was  serving  under  a  yearly  hiring  from  Michaelmas,  at  71.,  and 
hearing  in  May  following  there  was  a  warrant  out  against  him  for  getting  t 
bastard  child,  told  his  master  he  must  be  off,  and  asked  him  for  money  to 
go  off  with ;  his  master  gave  him  three  guineas  and  a  half;  he  ran  away, 
leaving  some  clothes  and  his  threshing  tackle ;  two  or  three  days  after  he 
was  taken  up,  and  obliged  to  marry  the  woman.    After  nine  days'  absence, 
he  returned  to  his  master's  house  for  his  clothes,  &a :  the  master  said  to  him, 
44  Where  are  you  going  ?"    The  pauper  answered,  M I  do  not  know  ;"  upon 
which  the  master  said,  "  You  may  as  well  work  for  me  again  as  any  other." 
The  pauper  agreed,  and  continued  to  work  there  without  any  fresh  agree- 
ment, and  at  the  expiration  received,  including  the  3/.  13#.  6d\  his  71 
wages,  all  but  half-a-crown,  which  the  master  deducted  for  his  absence. 
The  pauper,  when  he  ran  away,  never  thought  of  going  back  to  him,  bat 
considered  himself  discharged. — Lord  Mansfield,  C.  J.,  adverting  to  the  con- 
cluding part  of  the  case,  said,  it  shewed  the  fact,  though  it  did  not  alter  the 
law.    "  The  servant  desires  to  be  off."    How  off  ?  His  service.    He  received 
his  wages,  and  if  not  the  whole,  it  was  on  account     He  goes  back,  not  on 
the  whole  contract,  but  for  his  clothes,  and  a  new  agreement  takes  place. 
No  settlement  was  gained. 

In  Rex  y.  Kenilworth,  2  T.  R.  598;  1  Not.  P.  L.  434,  441 ;  Sutler,  J., 
said,  The  circumstances  of  the  pauper's  having  been  apprehended  on  a  charge 
of  bastardy,  I  lay  out  of  the  question ;  for  it  was  competent  to  the  master  to 
receive  him  again  after  he  was  discharged  out  of  custody,  if  he  pleased. 

Rex  v.  Preston,  Burr.  5.  C.  69;  1  Not.  P.  L.  413.  A  person  served, 
under  a  hiring,  his  whole  year  within  five  days,  and  then  left  his  master  by 
consent,  the  parish  officers  having  first  given  him  two  guineas  to  leave  the 
parish,  he  being  about  to  be  married.  The  justices  held  this  to  be  no  settle- 
ment, and  stated  the  case  specially.  It  was  objected  that  this  departure 
was  fraudulent. — But  by  the  Court.  The  justices  might,  upon  evidence, 
have  examined  into  that  point;  and  if  they  had  thought  that  his  depaitne 
was  fraudulent,  they  would,  without  question,  have  stated  it  to  have  been 
so;  that  not  being  done,  we  cannot  intend  any  fraud,  nor  that  the  parry  hath 
gained  any  settlement,  it  being  agreed  on  all  sides  that  he  hath  not  served 
his  year.    But  they  decided  the  case  upon  a  defect  in  the  order. 


Thirdly,    Place 
of  Settlement. 


HI.  The  Place  in  which  the  Settlement  is  Acquired,  (a) 

Although  the  law  requires  a  hiring  for  a  year,  and  a  service  for  a  um, 
vet  a  residence  for  forty  days,  in  any  particular  parish  or  place,  daring  suck 
hiring  and  service,  will  complete  the  settlement  But  as  a  servant  may, 
during  a  hiring  and  service  for  a  year,  reside  forty  days  in  several  different 
parishes,  it  is  held  that  the  settlement  will  be  in  that  parish  where  he  last  com- 
pletes a  forty  days'  residence. 

However,  less  than  forty  days'  residence  in  a  parish  will  not  gain  a  •ettfe- 


(a)  See  division  of  this  subject,  ante,  320. 
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ment,  as  was  held  in  Goring  y.  Moltsworth,  Se$$.  C*.  337;  Sett.  $>  Rem.  Thirdly,  Place 
319 ;  1  BcmmriL  436;  1  AW.  P.  L.  433 ;  where  a  person  hired  lor  a  year,  tf  Stttttmtnt. 
and  who  served  die  year  with  a  matter  tiring  at  Goring,  and  who  kept  a  — " 

boat,  which  nancated  from  Goring  to  London,  but  the  servant  was  not  forty  flg***g^ 
days  in  the  whole  year  at  Goring,  but  served  out  the  year  on  board  die  tn  ■  ■mii 
boat — By  the  Court  This  was  no  settlement  at  Goring. 

It  is  not  necessary  that  the  forty  days  should  be  continuous;  Grmmwick  Hmtm4 
t.  Longdon,  Burr.  S.  C.  943;  2  BoU,  396 ;  1  Not.  P.  L.  490.  Goorge  t-autajel 
Wmil  was  hired,  and  served  lor  a  year,  as  a  liverv  servant,  to  Smmm- 
awsoR,  commander  of  a  yacht,  who  had  a  house  and  family  at  Grmnwiek, 
and  resided  mere  when  not  on  the  king's  service.  His  master  made  fre- 
ouent  voyages  to  HolUmd>  and  he  always  attended  him,  and  he  was  never 
forty  days  together  at  Greenwich,  but  during  his  service  he  was  mere  forty 
days  at  different  times. — By  the  Court  It  need  not  be  forty  days  all  toge- 
ther :  it  is  sufficient  if  within  the  year  he  reside  forty  days  in  the  whole. 

Rex  t.  Denhum,  I  M.  $>  S.  231.  Order  confirmed  by  the  sessions  Bati 
for  the  removal  of  Chmrke  Tranter.— Lord  EUenboromghy  C.  J.,  detivered  ****" 
me  judgment  The  question  was,  whether  it  was  necessary  there  should  JSI. 
be  sflrty  days9  residence  within  the  compass  of  a  year,  or  whether,  if  the 
service  were  for  several  yean  uninterruptedly,  a  residence  of  forty  davs 
within  those  several  years  would  he  sufficient?  The  foots  were  these ;  tee 
pamper  was  hired  for  a  Tear  to  Smithy  and  served  that  year ;  at  the  exni- 
laslon  of  which  he  was  hired  to  him  for  another  year,  and  served  half  of  fit; 
and  during  that  year  and  a  half  he  was  resident  in  B.  for  forty  days,  but 
he  did  not  reside  in  B.  for  forty  days,  either  within  the  first  year,  or  within 
me  half  year,  nor  (as  was  admitted)  within  any  one  period  of  a  year  whilst 
he  continued  with  Smith.  The  sessions  were  of  opinion,  that  this  residence 
was  not  sufficient,  and  we  think  their  opinion  right  By  13  &  14  Car.  II. 
e.  13,  a.  1,  poor  persons  coming  to  settle  m  any  parish,  if  likely  to  he  charge- 
able to  the  parish,  may  be  removed  within  forty  days  after  they  so  come  to 
settle  as  aforesaid ;  and  it  is  under  this  act  that  forty  days'  residence  is 
lequired.  By  1  Jas.  II.  c.  17,  s,  3,  the  forty  days9  continuance  shall  be 
accounted  from  the  delivery  of  nonce  in  writing  to  one  of  the  officers  of  the 
parish  to  which  such  poor  person  removes:  which  notice,  by  3  8t  4  W.  &  ML 
c.  11,  s.  3,  is  to  be  read  in  church  the  next  Lord's  day,  and  registered  in 
the  book  kept  for  the  poor's  accounts.  By  the  same  stat,  if  any  unmarried 
person,  not  having  child  or  children,  shall  be  lawfully  "  hired  into  any 
parish  or  town  for  one  year,  such  service  shall  be  adjudged  a  good  settle- 
ment therein,  though  no  such  notice  in  writing  be  delivered  and  published 
as  aforesaid."  And  by  8  &  9  W.  III.  c.  30,  s.  4,  u  No  person,  so  hired  as 
aforesaid,  shall  be  adjudged  to  have  a  good  settlement  m  any  such  parish 
or  township,  unless  such  person  shall  continue  and  abide  in  the  same  service 
during  the  space  of  one  whole  year."  Upon  these  clauses,  settlements  by 
hiring  and  service  now  stand.  It  has  been  decided  that  so  as  there  is  a 
hiring  for  a  vear,  and  service  for  a  year,  it  is  not  necessary  the  whole  of  the 
service  should  be  under  the  yearly  hiring,  but  service  not  under  a  yearly 
hiring  may  be  connected  with  service  under  a  yearly  hiring,  and  both  ser- 
vices, if  uninterrupted,  may  be  taken  into  the  account :  but  it  has  never 
been  decided  that  residences  beyond  the  compass  of  a  year  can  be  connected ; 
and  as  the  legislature,  by  requiring  a  hiring  for  a  year,  and  a  continuance 
and  abiding  in  the  same  service  during  the  space  of  one  whole  year,  seem 
to  have  contemplated  something  which  was  not  to  be  complete  in  less  than 
a  year,  but  was  to  be  complete  within  that  period,  we  think  we  abide  most 
closely  by  the  words,  and  give  effect  to  the  most  probable  intention  of  the 
legislature,  by  holding  that  the  whole  residence  must  be  within  the  compass 
of  a  single  year.  Suppose  the  same  service  to  continue  uninterruptedly  for 
twenty  years,  and  the  servant  to  sleep  twice  in  every  of  such  twenty  years  at 
the  same  inn  in  travelling,  and  to  be  at  that  inn  the  last  night  of  his  service, 
would  it  be  expedient  and  reasonable  that  an  inquiry  extending  over  so  long 
a  period  of  time  at  detached  intervals  should  be  gone  into  for  the  purpose  of 
ascertaining  the  settlement  of  a  pauper  ?  What  notice  could  the  officers  of 
that  parish  nave  had  that  he  was  come  to  settle  there  ?    And  yet  there  his 
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Thirdly,   Place 
of  Settlement. 

The  forty  days' 
residence  need 
not  be  under  the 
same  year's 
hiring. 


If  the  last  forty 
days'  service  be 
indifferent 
parishes,  the  set* 
tlement  is  where 
the  servant  lodge* 
the  last  night 
As  to  the  mean- 
ing; of  this  word, 
see  Rex  v.  Ristg- 
wood,  post. 
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settlement  would  be,  if  we  were  to  hold  that  residence  for  forty  days  beyond 
the  compass  of  a  single  year  would  do. 

Re x  v.  Findon,  4  B.  *•  C.  91 ;  6D.4-R.ll6;  3  D.  $• R.  Mag.  Ceu  144 ; 
William  Steff  was  removed  from  Redgrave  to  Findon.  Order  confirmed. 
Case :  The  pauper  continued  in  Mr.  Ventrie's  service,  under  successive  yearly 
hiring*,  from  the  2nd  November,  1807,  until  the  2nd  November,  181 1,  when 
the  pauper  was  again  hired  by  Ventris  for  another  year.  The  pauper  served 
his  master  at  St.  Peter's  in  the  East,  Oxford,  from  the  2nd  November,  1811, 
until  the  14th  April,  1812.  He  then  accompanied  him  to  several  placet 
until  the  2nd  November,  1812,  when  he  was  again  hired  by  Venirit  for  an- 
other year,  and  he  travelled  about  with  his  master  until  the  20th  December, 

1812,  on  which  day  they  arrived  at  Findon,  (the  appellant  parish),  where 
they  continued  more  than  forty  days,  and  afterwards  he  accompanied  his 
master  to  St.  Peter's  in  the  East,  where  they  continued  up  to  the  2nd  April, 

1813,  a  space  of  thirty-eight  days,  and  on  the  2nd  April,  1813,  left  Oxford 
for  Reeding,  where  they  continued  until  the  2nd  May  following,  thirty  days, 
when  they  parted  by  mutual  consent — Abbott,  C.  J.  The  settlement  of  to* 
pauper  is  clearly  at  Oxford :  he  was  undoubtedly  settled  there  on  the  2nd 
April,  1813,  having  resided  there  more  than  forty  days  within  the  last  year 
of  his  service,  and  gained  no  subsequent  settlement  It  is  not  necessary  that 
the  whole  of  the  residence  should  be  under  the  last  year's  hiring. — Bagtev,  J. 
1  think  this  point  was  in  effect  decided  in  Rex  v.  Denham,  and  Rex  v.  Ham- 
boro\  which  was  before  the  Court  in  1819.  It  has  never  been  decided  that 
the  forty  days'  residence  must  be  under  the  last  year's  hiring.  In  Rex  r. 
Apethorpe,  (ante,  379),  it  was  held  that  part  of  the  residence  must  be  under  a 
contract  of  yearly  hiring. 

Lowes*  t.  Lanstephan-,  Burr.  S.  C.  826;  2 Bott, 404;  1  Not.  P.  L.  468. 
The  pauper  was  hired  for  a  year  to  John  Williams,  of  Lanstephan,  where 
his  master  occupied  his  own  estate.  He  continued  with  his  master  in  Leu- 
stephan  till  some  time  before  St.  Peter's  Tide,  when  his  master  and  famflj 
removed  to  Lowest,  in  which  parish  his  master  rented  another  farm  He 
continued  with  his  master  in  Lowes*  till  the  16th  of  January  following, 
when  his  master  and  family  removed  to  Lanstephan,  and  his  master  after- 
wards constantly  resided  there.  But  the  pauper  was  sent  back  by  his  master 
to  Lowes*,  to  thrash  the  corn,  and  look  after  his  master's  cattle.  The  pauper 
staid  in  Lowe**  two  or  three  nights  and  days,  and  ate  and  lodged  there;  sod 
then  returned  again  to  Lanstephan  in  like  manner  as  aforesaid ;  and  so  con- 
tinued between  the  parishes  to  the  end  of  his  year,  which  was  the  17th  of 
May  following.  The  pauper  never  continued  forty  days  together  in  either 
of  the  two  parishes  after  the  said  16th  of  January,  but  lived  and  resided  as 
aforesaid  more  than  forty  days  in  the  whole,  in  each.  He  believed  he  re- 
sided most  at  the  latter  part  of  his  service  in  Lanstephan,  and  lodged  there 
the  last  night ;  and  went  from  thence  in  the  morning  to  Lowess,  and  took 
some  cattle  of  his  master's  from  thence  to  the  Hay-fair,  where  he  finished 
his  service.    The  Court  held  him  to  be  legally  settled  in  Lanstephan. 

So  in  Rex  v.  Hulland ;  Doug.  667 ;  Cold.  118;  2  Bolt,  288',  1  Nol.P.L 
468.  It  was  held  that  a  person  who  has  resided  part  of  the  year  in  one  pa- 
rish, and  part  in  another,  at  different  times  and  intervals,  making,  when 
added  together,  more  than  forty  days  in  each,  is  settled  in  the  parish  where 
he  lodged  the  last  night 

Rex  v.  Iveston,  Cald.  288 ;  2  Bott,  407;  1  Not.  P.  L.  468.  The  pauper 
was  hired  for  a  year  to  serve  as  a  collier :  he  resided  at  Kyo  from  Martm- 
mas,  when  he  was  so  hired,  till  the  May-day  following,  when  he  married; 
about  fourteen  days  after  his  marriage,  he  took  a  cottage  in  Iveston,  and, 
without  the  privity  of  his  master,  removed  thither  from  Kyo  with  hk  wile, 
where  they  continued  above  forty  days,  and  until  about  fourteen  days  pit- 
ceding  the  expiration  of  his  service,  and  then  they  returned  to  Kyo.— -we 
Court  thought  this  case  similar  in  principle  to  Rex  v.  Hulland,  and  precisely 
to  that  of  Lowess,  and  that  they  ought  to  be  adhered  to ;  and  the  settlement 
was,  therefore,  in  Kyo. 

In  Rex  v.  Great  Bookham,  Cald.  290 ;  2  Bott,  407,  n.,  the  same  point 
was  considered  as  fully  settled. 


tastce  op  tune  ' 
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AaT.  Undt   .■■■>■.'....  T.   R.  387;  2  Bott,  29]  ;    I   Not.  P.  I..  3'J-},  ;!:«(.    TAird/u,     P/a« 
387,  4S8.     Batiioiiil  from  Umlirniillv-k  to  Dalton.     Jnhn  Dixon,  late  hus-      of  Settlement. 

anavi  of  Ae  pevuper,  won  hired  for  a  year,  and  entered  upon  his  service  in 

tmm  bapJMriw^ol  /i/in/,  1783,  and  continued  with  his  matter  till  UnmW  ™t^«  fortj 
faflownag;  Men  his  master,  having  little  to  do  in  the  winter  season,  gave   <].r,  in  L,  then 
mm  leant  ef  absence  for  six  weeks  to  work  for  himself  wherever  he  plea-sed.   «™  .*j*»»  ">"- 
•flown*;  16*.  out  of  his  yearly  wages.     Dixon  then  weut  lu  his  father's  m^  (JtterV° 
Wow  fa  fan;  and  continued  there  seven  weeks,  being  one  week  longer   r>»n-h,  and  there 
Ha  he  had  leave  for.     Ahout  that  time  his  master  contracted  with  one  fart^rtayt"^™ 
JfcwafAsm*-,  tint  he  and  his  servant  Dixon  would  assist   lirnithoniu  in   *..  to  another 
Hbt  MM  fence- walls  iu   Pennington,  where  JHr-ut   continued  working   i*"ih  to».irt 
with  ha  laitM  above  forty  days,  the  same  being  til!  within  ahom  tlirce  or   liVta™"  ttu, 
fanr  days,  of  Ac  end  of  the  term ;  when  he  went  away  again  to  his  hither'-   laws  iut  M 
■owe  IB  8mBfi/,  with  liis  master's  consent;  and  whilst  lie  so  continued  in    Jjjjj,.',"  * J,^" 
faiinf,  th*  war's  service  with  fl«uw.«  expired.     During  the  time  that  heawniawtt'ii: 
Own  inrtln  in  /Vm  mi  •■</'"'■  lie  slept  at  flu  film,  hill   never  Moiled  a  day's    "a™1  "•  "■ 
"  '     vi-..—      When  Dixon  went  the  last  time  to  his  father's  house  in 
u  the  Saturday,  aud  hi?  year's  service  would  not  have 
Tuesday  fuiloMuig.     <  In  (he  Monday  lUnniiiij.-  lit  went  to 
fence-wall  on  his  father's  account  in  San-ret/,  but  »as  taken 
-  i,  and  continued  out  of  health  fur  some  weeks  afterwards, 
s  went  to  his  muster,  "ho  pnid  him  his  «age~.  deducting 
IS*,  Ira-  the  fix  weeks'  absence,  and  'is.  (W.  lot  the  other  week  he  KM  absent 
■m  Abb  agreed  for.     It  was  argued  that  the  residence  in  Snwrei/,  for  the 
laetthaoe  daja,  r.niM  not  lie  connected  with  the  former  service  in  that  place, 
■MUM  Dimm  did  not  irrcr  there  at  alt  during  thine  three  dai/t;  therefore, 
mm  hat  faty  days'  service  was  in  DmmMr—Ltti  Kenyan,  C.  J.   It  has  been 
pnwMrjy  admi£t<  ]  that  the  contract  was  not  dissolved  by  the  servant's  ab- 
«M  for  Kim  weeks,  because  the  master  consented  to  it,  and  received  part 
rfth* «fjfTai>f  1  earnings;  and  as  the  h  r\  iee  coiilmucil,  in  I'lU'eiuphiliou  of 
law,  d-tring  Ac  whole  year,  I   think  the  servant  was  settled  in  Smnf, 
when*)  1m  Slept  the  last  night,  lie  hat  ins,  hefore  that  time,  served  there  forty 
day*  in  th*  course  of  the  year.     For  it  has  been  deei'li  d,  ,-ificr  much  argu- 
matat,  A«t  the  last  day's  service  may  he  connected  with  any  preceding 
service  in  Ae  same  parish,  notwithstanding  any  intervening  service  else* 
where  for  forty  days. 

St.  Ptter'M  t*  Oxford  v.  Chipping  Wyeomb,  1  Stra.  528 ;  Pol.  200 ;  2  Bott,  * 

275 ;  1  Not  P.  L.  469.    The  master  of  Ae  Oxford  stage-coach  hired  a  ser-  , _. 

rant  for  a  year,  to  stay  in  an  inn  in  Wyeomb  where  Ae  coach  baited,  and  wbaratham 
lo  take  care  of  the  horses :  he  lived  Aere  for  Ae  whole  year,  and  Ae  master  """  ■****■ 
all  Ae  while  lived  in  Oxford.  The  question  was,  where  that  servant  gains 
a  settlement,  or  whether  any  by  that  service  7  And  by  Ae  whole  Court,  he 
mined  a  settlement  in  Chipping  Wyeomb,  though  his  master  never  lived 

BUhop',  Httjidd  r.  St.  Ptter';  St.  Alharu,  Fol.  1 97 ;  2  Stra.  794  ;  1  Koi.  PS^SJSStr.1" 
P.  L.  400.    Lcxglcy  was  huntsman  to  Mr.  Arnold,  who  lived  sometimes  lBlt fofl^daTa' 
in  Wettmkutter,  and  sometimes  in  Northamptonshire,  but  Arnold  had  no  set-   wvle^  taonita 
tlement  in  St.  Peter't ;  LnngUy  served  Ae  last  forty  days  of  his  year  in  St.  JSuJlSji'  "* 
Prtev's  wi  A  Arnold-     The  Court  of  K.  B.  held  Lmgkys  settlement  to  be  in 
St.  Petrr't,  by  serving  Arnold  Ae  last  forty  days  of  his  year  Aere,  though 
Arnold  had  no  settlement  Aere. 

JUxr.  Eait  IIdeyt  Bttrr.  8,  C.  722;  2So«,402;  1  Not.  P.L.470.  The  ^'SSSit^ 


pauper  was  hired  for  a  year,  and  so  for  two  years  afterwards,  successively,  to  nuu£saoiMa, 

the  bari  of  Portmore,  to  look  after  his  running  horses  ;  and  during  Ae  three  »nii  n«nr  from 

yean  removed  from  place  to  place  with  Ae  Dorses,  the  last  ten  months  of  ul^^eol™ to 

which  time  he  resided  with  the  tiorses  at  £a*t  ILley,  which  was  a  public  place  them,  wui  s*ia  ■ 


_jv  exercising  and  training  running  horses*,  Ae  earl  had  no  house  in  foil  •  st  (ae 

IttUy,  nor  any  estate  Aere.     The  question  was,  whether  a  groom,  residing  ia* paws,  though 
at  a  public  place,  where  his  master  had  no  house  or  estate,  merely  for  Ae  hi.  muwr  had 
purpose  of  training  running  horses,  should  gain  a  settlement  at  that  public  JSuathen?* ™* 
pvaee  ?     And  Ae  Court  were  unanimous  that  this  was  a  good  settlement. 
Ra  *.  Btik   Ktuum,  Am-.  S.  C.774;   2  Bott,   403.      Thomu  King, 
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Thirdly,  Place    the  pauper,  was  hired  as  a  covenant-servant  for  a  year,  to  Mr.  Robinson, 
of  Settlement,     who  then  resided  at  his  house  at  Bath  Boston,  as  his  only  place  of  general 

— -     residence.     He  entered  upon  the  service,  and  served  the  year  and  some 

SSIride!cmmt  months.  He  served  the  first  part  of  the  year  at  Bath  Boston,  but,  about  the 
with  La  master  latter  end  of  April,  1764,  he  attended  Robinson  with  the  rest  of  his  family 
at  a  sea  bathing  to  Exmouth,  where  Robinson  went  for  sea-bathing.  Robinson  hired  by  the 
dO?Z  SnfSTa  week,  at  fourteen  or  fifteen  shillings  by  the  week,  the  whole  of  a  small 
settlement.  lodging-house  at  Exmouth,  which  belonged  to  an  innkeeper,  who  kept  it 

ready  furnished  solely  for  the  purpose  of  letting  it  to  strangers ;  in  which 
he  stayed  for  the  space  of  ten  weeks ;  during  the  whole  of  which  time  the 
pauper  served  him  there.  Robinson  then  hired,  by  the  week,  lodgings  in 
another  house  in  Exmouth,  being  obliged  to  quit  the  former  on  account  of 
its  being  engaged  to  a  lady  and  her  niece  from  London,  who  came  to 
Exmouth  for  the  same  purpose  of  sea-bathing.  He  stayed  at  the  last- 
mentioned  lodgings,  and  the  pauper  with  him,  tor  the  space  of  two  months, 
except  an  absence  of  about  three  weeks  on  an  excursion  into  Kent,  where 
the  pauper  attended  him ;  after  which  he  returned  to  Exmouth,  and  the 

Sauper  with  him,  who  continued  in  his  service  at  Exmouth  till  his  master 
iscnarged  h:ro,  just  before  his  leaving  that  place,  and  returning  to  his 
residence  at  Bath  Easton;  which  was  when  he  gave  up  the  lodgings  last- 
mentioned,  at  the  expiration  of  the  said  space  of  two  months.  Exmouth 
is  a  place  generally  resorted  to  by  persons  from  Exeter  and  London  for 
sea-bathing :  but  merchants  also  resort  to  it  from  Exeter  as  to  a  village. 
— Lord  Mansfield,  C.  J.  This  was  a  common  hiring  for  a  year:  there  is 
nothing  particular  in  it  And  in  the  case  of  a  common  hiring  for  a  year, 
a  service  with  the  master  gains  a  settlement  to  the  servant  in  the  place 
where  the  last  forty  days  of  such  service  were  performed.  Here  the  service 
with  the  master  for  the  last  forty  days  ended  at  Exmouth.  There  was  no 
continuance  of  service  with  the  master  after  the  master's  return  to  Bath 
Easton.  In  Alton  v.  Elvetham,  there  were  many  particular  circumstances; 
the  servant  was  born  at  Elveiham,  under  a  certificate  from  Alton,  and  could 
not  gain  a  settlement  there  by  his  original  hiring  and  service  in  that  place; 
nor  without  a  discontinuance  of  it,  and  a  new  subsequent  hiring.  But  do 
discontinuance  ever  happened  in  that  case :  the  service  did  not  end  at 
Scarborough :  it  continued.  The  servant  at  Scarborough  proposed  a  new 
agreement  for  another  year:  his  master  said,  it  would  be  time  enough  when 
they  returned  home  to  Elvetham;  whereupon  the  servant  continued  on, 
for  about  six  weeks,  until  they  returned  to  Elvetham,  when  he  was  again 
hired  by  his  master  for  a  third  year,  and  served  it  out  at  Elvetham,  and 
continued  in  his  master's  service  for  seven  years  more  in  Elvetham.  So 
that  it  was  a  continuation  of  the  original  hiring :  the  contract  did  not  end 
at  Scarborough.  The  question,  therefore,  in  that  case  was,  whether  serving 
his  master,  who  resided  at  Scarborough  as  a  sojourner,  for  about  forty  days, 
should  gain  the  servant  a  settlement  there,  when  his  former  hiring  at  Elve- 
tham was  not  discontinued,  nor  ended  at  Scarborough,  but,  on  the  contrary, 
continued  and  went  on  until  and  after  their  return  to  the  master's  general 
residence  at  ElvetJiam;  but  that  case  does  not  lay  it  down  generally,  that 
no  servant  can  gain  settlements  at  places  where  people  go  to  drink  waters, 
though  they  serve  their  masters  or  mistresses  there  for  forty  days :  if  it  does, 
it  is  wrong;  for  no  such  general  rule  ought  to  be  laid  down.  We  are  all 
of  opinion,  that  this  servant  who  went  with  his  master  to  this  place,  and 
j  served  him  there  for  the  last  forty  days  of  his  service,  which  ended  at  mis 

place,  and  was  not  at  all  continued  at  any  further  time  or  place,  is  legally 
settled  there  by  serving  the  last  forty  davs  at  it — Wiltes,  J.,  strongly 
declared  his  assent  to  this  opinion ;  and  added,  that  he  hoped  it  would  be 
understood,  that  serving  a  master  forty  days  at  a  public  place  gains  a 
servant  a  settlement  at  that  public  place  (a).    Rex  v.  St.  Peter's  m  Oxford, 


(a)  The  judgment  in  the  case  of  Alton    considered  as  over- ruled  by  the  shove 
v.  Elvetham,  Bolt,  400,  which  may  be    case,  so  far  as  it  supported  the  doctriot 
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*•«.  $  Rem.  13(t;  Fol.  If)3;  I  Sera.  524  ;  in  to  the  same  effect,  and  will    Tni><iiU,  Plu<* 
be  found  m  its  most  correct  form  in  the  judgment  of  Lord  Ufanifirld  in     "f  Stiilrmnu. 

Allow  v.  EIrrtkam,  infra  note.  

Rex  t.  St.  Andrewt,  Hotborn,  1  Bolt,  408 ;  1  ffiai  P.  L.  403,  4t*4,  467, 


a  watering  place  ami  any  other  place,  is 
as  folio*!.— Lord  Manifitld.  C.  J.  This 
was  an  order  made  for  the  removal  of 
tbe  wife  of  ttie  pauper  from  Ehilham  to 
Alum.  The  sessions,  state  these  facta  i 
Alton,  in  1722,  gave  a  certificate  to  the 
father  of  the  pauper  to  Elttiham  ;  under 
which  the  father  went  to  F.hHham,  and 
a  dwelt  there  ever  since  ;  the  paui 


is,  because  that  will  no 

enl  the  Mr- 

vtini  gaining  a 

MtttlBI 

ul  the  ob- 

jection  here  ii, 

'  to, 

forty  days 

barely  at  a  co, 

at  Etrttham,  or 

a  saw 

•mi 

Sd«  service 

and  otber  children  were  born  there.   The 

pauper,  on  the  29th  of  Jujwi,   1734, 

= — ■  'ot  a  year  as  a  covenant- 

ir  flenr«  ColinorjM.  at  El«- 


was  hired  f 


uon  of  this 


1  served  ths    _ 

y**r.  n<  wot  hired  again  a 
servant  by  him  for  another  year,  and 
served  that  year;  but  it  happened  that 
the  lust  fotly  days  of  the  second  year 
were  at  Scartm-oiigh  in  Yortu/iire ;  that 
he  did  not,  at  the  end  of  the  year,  quit 
the  service,  but  on  the  29th  of  Auguit, 
1736,  he  applied  to  hit  muster  to  make 
a  new  agreement  for  another  year,  when 
the  master  said  it  would  be  time  enough 
when  they  returned  home  to  Eleeihwn  ; 
whereupon  he  continued  for  about  sit 
weeks  with  his  master  at  Searbatmigh, 
when  they  returned  home  to  EIrtiham- 
then  he  was  hired  for  a  third  year,  and 
served  that  year  out  at  Eivelham,  and 
continued  in  his  service  for  seven  years 
more,  and  hit  wages  were  advanced 
every  year ;  and  afterwards  he  quitted 
dial  service,  and  married,  and  had  four 
children,  mentioned  in  the  order.      The 


at  be  could  not  gain 
It  hat  been  con- 
tended that  they  were  in  the  wrong,  Tor 
he  ought  Is  he  considered  ti  having 
gained*  settlement  in  Efwf*Mn,  not- 
withstanding the  certificate.  That  ia 
not  contended  for  directly,  because  ser- 
vice tor  a  year  of  a  certificate  person  will 
not  gain  •  settlement;  therefore  it  is 
-  '---'-  -— *-\  fi.  that  he  bad 
.  Hi*  master  goea 
ly  for  hit  health  )  to  Starberougk, 
nou  napptnt  to  May  there  forty  days  ; 
and  it  i*  contended  that  the  servant 
then  gained  a  settlement  at  Scarborough, 
which  discharged  the  certificate,  and 
then  he  afterward*  gained  a  settlement 
at  Elveiham.  The  general  question  is, 
whether  this  accidental  service  of  forty 
days  at  Scarborough  acquired  a  settle- 


it !    It  ii 


iterial 


il Scarborough?  There  areteveral  cases 
where  a  servant,  though  locally  absent, 
may  yet  be  considered  as  continuing  his 
service  in  the  place  to  which  be  wit 
hired.  So  if  a  servant  was  ill,  and  went 
to  Hath,  by  the  consent  uf  the  muter, 
that  would  be  a  continuation  of  the  set- 
vice.     Therefore  the  consideration  here 

justice  and  injustice,  which  will  have 
great  weight,  unless  there  are  authorities 
which  stand  in  the  way.  1  will  con- 
sider this,  first,  under  the  circumstances 
of  the  case  j  then,  secondly,  I  will  con- 
tider  the  authorities.  The  general  ground 
upon  which  this  must  be  determined,  if 
there  are  no  authorities,  is  Itiis  :  substan- 
tially, the  master  lived  at  Eltnham  ;  he 
hired  his  servant  to  be  a  servant  there  ; 
the  parish  was  jealous  of  the  servant 
coming  in  there,  and  got  s  certificate 
from  Allan,  Sir  Henrii  happens  to  go 
lo  Scarborough,  as  a  sojourner  for  a  par- 
ticular purpose,  not  as  an  inhabitant. 
When  they  are  to  make  an  agreement 
for  a  third  year,  they  both  consider 
themselves  as  absent  from  borne.  It 
would  be  perilous  for  these  public  placet 
of  resort,  if  such  a  service  were  to  gain 
a  selilement.  Besides,  what  fraud  would 
be  brought  upon  parishes,  if  settlements 
might  be  gained  in  this  manner,  when  a 
parish  trusts  to  certificates  1  Suppose  a 
person  in  service  hat  an  accident  upon 
the  road  by  breaking  a  lev,  and  he  stay* 
forty  days  at  a  place,  thall  that  be  a 
settlement!  Suppose  be  stays  forty 
day*  with  his  master  in  a  tea-port, 
being  wind  bound,  would  that  gain  a 
settlement  1  The  matter's  abode  ben 
it  at  Elvtiham,  which  I  lay  great  aire** 
on.  The  domicile  (as  the  civilian*  call 
it)  of  Sir  Henry  was  not  at  Scarborough . 
I  shall  neat  consider  the  authorities 
cited  ;  the  principal  of  which  was,  f?er 
v.  St.  Peter's  in  Oxford,  1  Stro.  5S4. 
Tbe  Court  will  pay  regard  to  former 
determination*  for  the  sake  of  certainty. 
But  if  an  authority  were  single,  and 
plainly  productive  of  inconvenience,  the 
Court  will,  in  such  ease,  over-rule  it. 
But  the  present  authority  does  not  at 
all  contradict  the  doctrine  I  have  been 
laying  down.  This  case  waa  cited  to 
show,  that  a  passage  or  transitory  rati- 
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Thirdly,  Place 
of  Settlement. 

A  hiring  may  be 
in  an  extra-paro- 
chial place,  and  a 
settlement  may 
be  gained  by  a 
service  under  it 
in  a  pariah  or 
township  ?  and  if 
the  matter  and 


•Poor— (V.  Settlement  of  the  Poor.) 

474.  The  pauper,  William  More,  was  removed  from  St.  Andrews,  Holbon, 
to  Aston-juxta-Bridworth.  Order  quashed.  Case:  The  pauper,  about 
1760,  became  a  yearly  hired  servant  to  Mr.  Squire,  an  attorney  in  Furni- 
vaTs  Inn,  London,  with  whom  he  lived  about  eight  yean.  The  usual  place 
of  Mr.  Squire's  residence  was  FurnivaPs  Inn,  but  he  used  frequently  to  go 
to  Bath  for  his  health,  when  the  pauper  always  accompanied  him.  His 
stay,  on  those  occasions,  was  sometimes  four  or  five  months  together.  He 
was  always  in  lodgings  there,  and  generally  on  the  South  Parade,  in  the 
parish  of  St.  James's  in  Bath.  During  the  three  last  years,  Squire  resided 
rather  more  at  Bath  than  at  FurnivaPs  Inn;  and  the  last  time  the  pauper 


dence  might  gain  a  settlement.  I  shall 
state  the  case  as  it  is  in  Strange,  where 
it  is  said,  that  in  the  case  of  Ruffbrd  it 
was  not  doubted,  but  that  hiring  into  an 
extra-parochial  place  would  gam  a  set- 
tlement. And  so  Powell,  J.,  somewhere 
said,  that  if  a  servant  were  hired  for  a 
year  in  Ireland,  and  the  service  were 
performed  here,  it  would  gain  a  settle- 
ment. But  here  I  cannot  but  observe, 
that  it  is  a  great  pity  that  cases  should 
get  abroad  under  the  sanction  of  great 
names,  which  being  taken  from  notes 
that  gentlemen  took  only  for  their  own 
use,  and  not  by  any  public  officer  ap- 
pointed for  that  purpose,  are  incorrect 
often  in  the  state  of  them.  The  present 
case,  as  reported  in  Strange,  is  most 
certainly  misreported.  It  is  stated  that 
the  pauper  was  hired  for  a  year  into 
Christchurch,  without  saying  how  or 
under  what  circumstances  her  mistress 
lived  there ;  and  that  her  mistress  went 
upon  a  visit  to  Fawley-court.  Now  her 
mistress  being  a  single  woman,  could 
not  possibly  have  any  abode  in  Christ' 
church  but  as  a  visitor  or  friend.  And 
it  is  further  said,  that  the  only  doubt 
was,  whether  the  settlement  gained  at 
Christchurch  was  superseded  or  not? 
That  could  not  possibly  be  so.  For  she 
could  by  no  means  gain  a  settlement  in 
Christchurch,  which  was  not  only  an 
extra*  parochial  place,  but  a  single  house 
only,  having  been  once  a  monastery, 
being  in  the  nature  of  one  of  the  king's 
palaces,  which  may  be  extra-parochial. 
1  mention  this,  to  show  the  incorrect- 
ness of  cases,  which  cannot  be  relied  on. 
This  case  is  also  in  Foley,  215,  and 
Cases  of  SettL  139,  reported  differently. 
But  all  of  them  together  may  serve  to 
help  us  to  the  truth,  and  which,  upon 
inquiry,  I  find  to  be  this :  Mrs.  Cook, 
the  mistress  of  the  servant,  had  two 
daughters;  one  married  to  Dr.  Cla- 
vering,  dean  of  Christchurch ;  the  other 
to  Mr.  Freeman,  who  lived  at  Fawley- 
court ;  and  she  lived  alternately  with 
these  two  gentlemen,  her  sons-in-law; 
and  was  as  much  at  Fawley-court  as  at 
Chrutchurch,  and  (as  I  observed  before) 
it  was  not  possible  the  servant  should 
be  settled  at  Christchurch,  because  it 


was  an  extra-parochial  single  house. 
This  was,  I  think,  the  only  material 
case  cited  at  bar ;  but  there  is  another 
which  I  have  had  mentioned  to  roe, 
Bishop's  Hatfield,  v.  St.  Peter's  in  St. 
Albert's,  (Foley,  197,)  where  a  honts- 
man  was  hired  by  one  Mr.  Arnold,  who 
lived  sometimes  in  Westminster,  and 
sometimes  at  Northampton,  and  the  ser- 
vants resided,  where  the  hounds  were 
kept,  at  St.  Alban'% ;  and  the  only  ques- 
tion was,  whether  the  servant  coald 
acquire  a  settlement  there  by  such  ser- 
vice, as  his  master  had  nonet  and  there 
was  no  doubt  but  he  could,  for  he  cane 
exactly  within  the  case  of  a  stage-coach- 
man, who  was  hired  to  serve  at  Wyemb, 
though  the  master  lived  at  Osfsrd; 
where  it  was»held,  thai  the  servant's 
settlement  does  not  at  all  depend  upon 
the  master's.  But  that  case  was  very 
different  from  the  present ;  for  the  ques- 
tion was  not,  whether  there  was  a  con- 
tinuance of  service  with  the  master  is 
Westminster  or  Northampton,  but  he  was 
settled  by  living  in  that  place  with  the 
hounds;  and  the  master,  I  suppose, 
might  be  probably  a  member  of  parlia- 
ment, and  might  have  a  house  to  go  to 
for  hunting  merely,  which  is  a  very 
common  case  in  the  neighbourhood  ot 
London.  However,  there  is  no  pre- 
cision in  the  case,  on  which  the  Cocrt 
can  rely ;  and  upon  the  whole,  I  think 
it  not  at  all  inconsistent  with  our  present 
resolution,  which  is,  that  in  the  present 
case  the  whole  of  the  service  was  only 
a  continuation  of  the  service  at  Eht- 
thorn.  However,  I  would  have  it  ob- 
served in  the  present  case,  that  I  lay 
great  stress  on  both  the  master  and  ser- 
vant considering  Elvetham  as  their  home, 
as  also  upon  the  precedent  and  subse- 
quent service,  and  upon  the  cueum- 
stances  of  the  certificate.  There  was 
another  objection  at  bar,  bat  not  relied 
on  :  that  it  does  not  appear  but  that  the 
husband  may  be  living,  and  ha  is  ast 
removed,  and  may  have  gained  a  sStde- 
ment  since.  But  this  the  Court  wiD 
not  presume.  If  he  be  living,  they 
must  remove  him  after  to  his  family. 
And  both  the  orders  were  confirmed. 


took  another  farm ;  the  servant  continued  with  him  in  Patskall  for 
er  half  year.  By  the  Court :  Here  is  what  the  act  requires,  a  hiring 
«r,  and  service  tot  a  year ;  for  it  is  the  same  service,  and  the  statute 
it  tie  it  down  to  one  place.  If  a  person  is  hired  to  a  master  in  one 
and  goes  with  him  into  another,  and  serves  him  for  one  whole  year, 
ish  he  continues  last  in  for  forty  days  before  the  end  of  his  year  is 
je  of  his  settlement ;  and  the  reason  why  the  forty  days  gain  a  settle- 
t,  because  he  comes  there  with  his  master,  and  you  cannot  remove 
on  his  master;  and  having  continued  with  him  forty  days  unre- 
e,  he  gains  a  settlement 

v.  Whitechapel,  2  Sess.  Ca.  114;  Fol.  146;  2  Bott,  393 ;  1  Nol.  P. 
A  person  was  hired  for  five  years  to  work  at  a  glass-house  in 
hapel,  at  the  rate  of  10*.  a  week ;  but  never  lodged  with  his  master 
louse  at  any  part  of  the  time,  but  at  another  house  in  the  parish. — 
Court :  he  has  gained  a  settlement  there ;  for  being  hired  to  serve 
.  year,  and  having  served  and  resided  in  the  same  parish  pursuant  to 
ring,  he  hath  fully  complied  with  the  statute,  and  it  is  not  material 
le  lodged,  so  that  it  were  within  the  parish. 

v.  Hedsor,  Cold.  51 ;  2  Bott,  405;  1  Nol.  P.  L.  468.  Removal 
ittle  Marlow  to  Hedsor.  The  pauper  was  hired  for  a  year  to  Lord 
and  served  him  as  a  gardener  for  several  years  in  Hedsor;  ninety- 
fs  before  the  end  of  the  4th  year,  he  married  a  woman  of  Little 
»,  and  from  the  time  of  his  marriage  until  the  end  of  that  year's 
he  lodged  with  his  wife  in  Little  Marlow,  forty  nights,  but  not  suc- 
y,  but  did  not  lodge  for  forty  nights  elsewhere  after  his  marriage.  It 
t  appear  that  Lord  Baton  had  any  property  in  Little  Marlow,  nor 
the  pauper  lodged  the  last  night  of  the  year's  service  in  which  he 
i.  It  appeared  that  he  did  not  see  Lord  Boston  within  that  year  in 
he  married,  nor  had  any  consent  to  be  absent  those  forty  nights ;  and 
6  never  performed  any  service  in  Little  Marlow  on  account  of  his 
;  that  he  continued  to  serve  Lord  Boston  several  years  after  his  mar- 
-It  was  urged  if  a  servant  continued  forty  days  in  a  parish  in  his 
t  service,  the  reason  he  gained  a  settlement  was,  his  coming  into  such 
with  his  master ;  but  the  Court  would  not  permit  the  servant  to 
settlement  where  his  master  had  no  property,  and  without  his  con- 
knowledge,  and  clandestinely  with  respect  to  his  master,  and  in  fraud 
wrish,  who  might  not  know  were  he  slept,  and  therefore  could  not 
him.  In  reply,  a  variety  of  cases  where  cited,  to  show  that  a  man  is 
where  he  lodges  the  last  forty  days,  although  not  successive. — Lord 


hiring  wu,  will 
gain  a  settlement 
in  the  last  place. 


It  is  not  neces- 
sary that  the  ser- 
rant  should  lodge 
at  his  master's 
house. 


Where  a  person, 
during  his  ser- 
ylce,  marries, 
and  then  lodges 
with  his  wife  for 
the  last  forty 
days,  in  another 
parish  than  that 
where  his  service 
Is  performed,  he 
neTcrtbeless 
gains  a  settle- 
ment in  the 
parish  where  he 
lodges.  And  this, 
though  it  was 
unknown  to  the 
master,  where  he 
lodged. 
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Thirdly,  Plate  following,  when  bis  father  fetched  him  away  to  his  own  home  at  Bold,  uA 

of  Settlement,  in  two  or  three  weeks  afterwards  he  received  the  wages  of  71.  IQt.,  hut  Mt 

the  5*. ;  and  the  lather  afterwards  kept  him  at  home  as  part  of  his  faaOj 

to*JwrtCh?hid  for  about  ten  years  in  Bold,  where  the  father  died;  the  son  all  that  time,  at 

been  m*  u  a  well  as  since,  continuing  in  the  same  situation.    Order  confirmed. — Lord 

ta"*^™"»  Kenyan,  C.  J.  The  cases  that  have  already  been  decided  on  this  subject  hue 

raided  the  lut  settled  the  principle  on  which  our  judgment  must  proceed  in  this  esse, 

two  month*  of  As  this  is  a  removal  from  Bold  to  Sutton,  all  we  are  called  upon  to  decide 

ttjeyew** con.  *n  g^  case  ^  wnetner  m  not  the  pauper  be  now  settled  in  Sutton ?  tad 

whether  the  settlement  which  he  gained  in  that  place  has  or  has  not  been 
superseded  by  a  subsequent  settlement?  for  any  question  that  may  here- 
after arise  between  Bold  and  Great  Sankey  will  not  affect  this  case.    The 
pauper  was  hired  for  a  year  in  Great  Sankey;  he  continued  in  that  serrice 
as  long  as  he  was  capable  of  performing  it ;  but  in  the  course  of  the  year  he 
was  deprived  of  his  reason,  and  consequently  rendered  incapable  of  dis- 
charging his  duty  to  his  master.    But  in  the  consideration  of  questions  of 
this  lind  it  is  immaterial  whether  the  servant's  incapacity  to  perform  his 
service  proceed  from  an  infirmity  of  body  or  of  mind.     Where  indeed  the 
servant  commits  a  crime,  the  master  may  apply  to  a  justice  to  have  him  dis- 
charged ;  but  if  no  such  application  be  made,  the  relation  of  master  tad 
servant  subsists.    In  this  case,  there  being  no  fault  in  the  servant,  nor  an? 
application  to  a  magistrate  to  discharge  him,  (for  which,  indeed,  there  was 
no  cause,)  I  am  clearly  of  opinion,  that  the  relation  of  master  and  semot 
continued  during  the  whole  year,  and  consequently  that  the  pauper  sc- 

auired  a  settlement  by  that  service.  If  he  baa  recovered  his  reason  before 
tie  expiration  of  the  year,  the  master  might  have  been  compelled  to  re- 
ceive him  again  into  his  house.  It  was  said  by  Lord  Mansfield,  in  Rex  r. 
Christchurch,  Burr.  S.  C.  497,  that  the  absence  of  the  servant  on  account  of 
sickness  will  not  prevent  his  gaining  a  settlement,  and  that  it  is  ;TFi"^^fH 
whether  or  not  such  absence  happen  in  the  middle  or  at  the  end  of  the 
year.  With  regard  to  Rex  v.  Sharrington,  though  it  was  not  argued,  it 
appears  that  the  Court  exercised  their  judgment  upon  it,  and  I  subscribe  to 
the  doctrine  of  it  These  observations  are  sufficient  to  dispose  of  this  case; 
but  there  is  another  question  behind,  and  as  probably  the  magistrates  below 
will  be  called  upon  to  make  another  order,  I  will  beg  to  say  a  few  words 
upon  it  for  the  sake  of  their  information.  That  question  is,  whether  sap- 
posing  the  pauper  gained  a  settlement  by  reason  of  his  service  with  KerfwL, 
ne  is  settled  in  Great  Sankey,  the  parish  where  the  master  lived,  and  where 
the  service  was  in  contemplation  of  law  performed,  or  in  Bold,  where  the 
father  lived  and  received  his  son  for  the  last  forty  days  of  the  year?  And 
upon  this  question  I  have  as  little  doubt  as  on  the  other  point;  being  of 
opinion  that  the  settlement  is  in  Great  Sankey,  where  the  service  was  ii 
law  performed,  though  the  servant  did  not  in  point  of  fact  reside  there  the 
last  forty  days  of  the  year.  In  general  the  servant  is  settled  in  the  parish 
where  he  serves  the  last  forty  days ;  but  I  consider  the  residence  with  the 
father  under  these  circumstances  as  a  residence  in  an  hospital.  We  should 
thwart  our  own  feelings,  and  act  contrary  to  humanity  and  principles  of 
public  policy,  if  we  were  to  determine  that  the  father  in  this  case  brought  a 
burden  on  his  parish  by  receiving  his  son  into  his  house  from  motives  of 
tenderness  and  affection.  And  it  must  be  remembered  that  this  is  not  a 
case  sui  generis ;  there  are  others  that  stand  in  pari  ratione.  In  general a 
bastard  is  settled  in  the  parish  where  he  is  born ;  but  if  he  be  born  in  a 
gaol,  or  house  of  correction,  his  settlement  is  in  his  mother's  parish.  And 
I  think  that  Rex  v.  Sharrington  goes  some  way  to  warrant  my  opinion  is 
this  case ;  for  I  cannot  consider  the  pauper's  residence  with  his  father  as  a 
performance  of  service  with  his  master;  he  was  there  di vena  intuitu  ii 
order  to  recover  from  his  illness,  and  not  for  the  purpose  of  serving  his 
master.  I  am  therefore  clearly  of  opinion  that  the  pauper's  former  settle- 
ment has  been  superseded  by  die  subsequent  one  which  ne  gained  in  Greet 
Sankey.  The  other  judges  concurring,  both  orders  were  quashed. 
£>  *  •jttlement  Rex  v.  Mildenhall,  3B.&A.  374.  Removal  by  order  of  two  justices  foam 
by  Urine  aDd        MildenhaU  to  Newmarket,  All  Saints.    Order  quashed.    Case :  On  the  to* 
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__7,  the  pauper  let  himself  us  a  yearly  servant  to  H.  Bailry  of  Mil-     tlkitf,  1'laci 
and  entered  into  his  sratia  mi  (lie  same  day.     The  pauper  w 


3  saar 


il  by  his  master  every  day  from  the  i-  >tj  in  lp.-ih-<ithii1  of  his 
h  of  .IpriV,  1SI8,  lo  drive  tlie  mail  cart  to  and  from  Xem 
tail.  For  this  purpose  he  started  every  night  from  Mildenhall,  and  »i 
it  Newmarket  about  eleven  o'ch>ck  in  the  ci  cuing;  and  alter  deliver-  Jj 
hog?,  Sic.,  which  generally  occupied  ritiuiit  .in  hour,  went  to  bed  at 
ii  Nemaarhet,  iu  a  bed  hint]  for  him  exclusively  for  a  year,  and  paid 
is  master.  He  slept  until  ihniil  fniir  o'clock  in  the  morning,  when 
1-oouch  arrived  at  Neirmarktt  from  I.-mdon,  mid  llic  pauper  used 
tp  and  receive  tlie  Mildenkall  mail-hags,  and  drive  his  cart  back 
enhall,  where  he  gcnerully  amied  iibniit  six  o'clock.  He  then, 
ttiing  up  his  horse,  8tc.,  went  to  bed  in  a  room  provided  for  him 
laster's  hntlse  al  Mililriihull,  and  slept  two  or  three  hours.  He  was 
rd  during  the  rest  of  the  day  in  Mildenhatl,  as  bis  master  chose,  and 
les,  which  was  aliout  eight  or  ten  times  in  »  month,  be  did  not  go  to 
Jl  at  Mildenhatl.  He  kepi  all  his  chillies,  and  took  all  his  meals  in 
let's  house,  and  the  room  and  bed  in  which  lie  then-  ilcpt  were  ex- 
f  appropriated  to  him,  and  lie  oou-idi  red  lleil  Mil, I,  "hull  was  his 
>nt   that  he  i.ink  his  night's  rest  at  S'-iruuttket.      He  kept  tm  clothes, 

tiling  c!-c  .it  Srirmnrki-t,  and  nllnr  jui-nii-  nceasiiimillv  -lept  in  the 
urn  there  with  him.  From  the  i rub  Aunt,  [SIS,  until  the  1st  of  May, 
t  drove  the  mail-curt  at  nil,  but  lived  wliollv  in  his  master's  service 
enhall.     On  tlie  1st  May,  1»18,  he  quitted  /iVoiVi/s  sit.  ice,— By  the 

Here  the  pauper  was,  by  the  nature  of  his  service,  compelled  to 
ew  hours  in  the  middle  of  the  night  for  the  return  of  the  mail.  During 
le  he  slept  then* ;  bnt  that  sleep  was  not  his  ordinary  and  sufficient 
*  after  he  returned  to  his  master's  house  at  Mitdnihalt  he  went  to 
jis  own  room,  which  was  there  provider!  for  his  exclusive  use.  He 
therefore  a>)  t"  Xrwjiiarlrt  m  lo  his  plucc  of  rest,  mul  unless  that  "ere 
■ijuld  gain  no  settlement  there.  Besides,  it  was  for  the  respondents 
i  establish  affirmatively  a  set  tie  me  lit  ill  New>narhet,  and  if  that  is 
btfu],  the  Court  "ill  no!  quash  the  order  of  sessions.  Itut  here,  in 
ildenliall  appears  to  have  been  the  place  of  rest  of  the  pauper  during 
ice.     Order  confirmed. 

o  theeridence  relating  to  this  branch  of  Settlement,  lee  poit,  Chapter 
tenee.] 


(Sixthly)— ©f.  i&tttlrmtnt  bv  9nrjntitict-3f)tp.  (a) 

■•abject  of  settlements  by  Apprenticeship,  is  susceptible  of  the  fol-       Sixthly,  Of 
■  divisions,  under  which  it  will  he  treated  I —  tettttmtnt  by 

apprtntitmhfy. 


tftie  Statutes  relating  to  Apprentice!  and  their  Settlement. 

f  the  Instrument  of  Binding. 

lie  Partia  to  the  Binding. 

'he  Execution  of  the  Instrument. 

Tie  Term  of  Yean. 

f  the  Premium  and  Duty  thereon,  and  Statement  thereuf 

'f  the  Stamp  on  Indenture  without  regard  to  the  Premium. 

"He  other  Essentials  of  the  Contract. 

>f  Inrolling  the  Indentures. 
*f  the  Service  and  Residence. 
\f  Serving  different  Masters. 
>f  Vacating  the  Apprenticeship. 

)  See  general  division  of  the  uubject  of  settlement,  nit l«,  373.  and  a 
Vol.  I.  tit.  apprcntttf i  ;  and  Chitty  on  Apprentices. 
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Sixthly,  Of 

settlement  by 

apprenticeship. 

l.  Of  the  statutes 
relating;  to  settle- 
ment by  appren- 
ticeship. 


5  Eli  7..  0.  4. 


6  Eliz.  c.  5. 
Who  may  take 
apprentices. 


Must  be  by  in. 
denture,  arid  en- 
rolled. 


41  Eliz.  c.  2. 
Binding  parish 
apprentices. 


1 .  Of the  Statute*  relating  to  Apprentice's  Settlement. 

5  Eliz.  c.  4,  5;  43  Eliz.  c  2;  7  Jac.  I.  c.  3;  3  Car.  I.  a  40;  13  &  14 
Car.  II.  c.  12;  3  W.  &  M.  c.  11 ;  8  &  9  W.  III.  c.  30;  2  &  3  Ana. 
c.  6 ;  8  Ann.  c.  9 ;  9  Ann.  c.  21 ;  12  Ann.  st  1,  c.  18;  13  Geo.  II.  c.  17; 
18  Geo.  II.  c.  22;  20  Geo.  II.  c.  19;  22  Geo.  II.  c.  45;  31  Geo.  II.  c  11; 
20  Geo.  III.  c.  36;  28  Geo.  III.  c.  48;  32  Geo.  III.  c.  57;  42  Geo.  HI. 
c.  46;  50  Geo.  III.  c.  108;  51  Geo.  III.  c.  80;  54  Geo.  III.  c.  96;  64 
Geo.  III.  c.  107;  55  Geo.  III.  c.  184;  56  Geo.  III.  c.  139;  1  &  2  Geo. 
IV.  c.  32;  3  Geo.  IV.  c.  126;  4  Geo.  IV.  c.  25,  29,  34,  95;  6  Geo.  IV. 
c.  16,  107;  7  &  8  Geo.  IV.  c.  56 ;  and  Annual  Mutiny  Act. 

The  earlier  enactments  upon  this  division  of  the  poor  laws,  relate  chiefly 
to  the  manner  in  which  pauper  children  should  be  placed  out  as  appren- 
tices, and  the  duty  imposed  upon  overseers,  &c,  in  this  respect,  with  a  view 
to  the  relief  of  parishes,  and  the  permanent  benefit  of  the  paupers  (a).    The 
only  statute  which  expressly  provides  that  a  settlement  may  be  acquired 
by  apprenticeship  is  tne  3  W.  &  M.   c.  11,  s.  8,  (post,  245).     But  the 
13  Sc  14  Car.  II.  c.  12,  s.  1,  by  authorising  two  justices  to  remove  xnj  ap- 
prentice into  the  parish  where  he  last  resided  forty  days,  unless  he  found 
security,  &c,  impliedly  made  a  residence  by  an  apprentice  for  forty  day  in 
any  one  parish  a  sufficient  settlement;  and  see  31  Geo.  II,   c.  11,  s.  1, 
(post,  430.)     There  are  other  provisions  regulating  the  mode  in  which  the 
relation  of  master  and  apprentice  must  be  created,  particularly  in  the  cue 
of  parish  apprentices,  the  observance  or  neglect  of  which  frequently  form  the 
matter  of  dispute.    The  statutory  provisions  on  the  subject  are  as  follows:— 

The  5  Eliz.  c.  4,  s.  25—48,  contained  various  regulations  respecting  ap- 
prentices ;  and  prohibiting  persons  who  had  not  served  seven  years  from  setting 
up  in  any  craft,  mystery,  or  occupation.  It  also  contained  many  regulation 
respecting  the  qualifications  of  persons  entitled  to  take  apprentices,  and  the 
term  of  years  for  which  apprentices  should  be  bound,  and  as  to  the  mode  of 
binding.  These  enactments  were  for  the  most  part  repealed  by  54  Geo.  III. 
c.  96,  {post,  444.) 

The  5  Eliz.  c.  5,  s.  12,  enacts,  "That  from  henceforth  it  shall  be  lawful  to  ill 
and  every  owner  and  owners  of  ships  or  vessels,  and  to  every  householder 
using  and  exercising  the  trade  of  the  seas  by  fishing  or  otherwise,  and  to 
every  gunner  or  gunners,  commonly  called  cannoneers,  and  to  every  ship- 
wright, to  take  and  keep  one  or  more  apprentice  or  apprentices  to  be  brought 
up  in  the  said  trade  or  trades,  every  of  the  same  apprentice  or  apprentice! 
to  be  to  them  bound  for  ten  years  or  under :  and  every  apprentice  so  taken, 
being  above  seven  years  of  age,  shall  be  by  the  same  covenants  bound, 
ordered,  and  used  to  all  intents  according  to  the  custom  of  the  city  of 
London;  so  that  the  same  covenant  or  bond  of  apprenticeship  be  made  by 
writing  indented,  and  enrolled  in  the  town  where  the  same  apprentice  shau 
be  then  inhabiting,  if  it  be  a  town  corporate ;  and  if  the  town  be  not  incor- 
porate, then  to  be  enrolled  in  the  next  totvn  incorporate  to  the  habitation  of 
every  such  apprentice :  and  that  the  officers  of  every  such  town  corporate 
shall  take  for  every  such  enrolment  not  above  twelve  pence ;  any  lav, 
statute,  or  other  matter  whatsoever,  to  the  contrary  notwithstanding." 

The  43  Eliz.  c.  2,  s.  5,  enacts,  "  That  it  shall  and  may  be  lawful  for  the  said 
churchwardens  and  overseers,  or  the  greater  part  of  them,  by  the  assent  of 
any  two  (b)  justices  of  the  peace  aforesaid,  to  bind  any  such  children  (c)  as 
aforesaid,  to  be  apprentices  where  they  shall  see  convenient,  till  such  mia 
child  shall  come  to  the  age  of  twenty-four,  and  such  woman  child  to  the 
age  of  twenty-one  years,  or  the  time  of  her  marriage;  (a)  the  stone  to  be  as 


(a)  See  Vol.  I.  tit.  SpprmtUerf.  shall  not,  by  the  said  churchwarden 

(6)  One   of  them  must   be  of  the  and  overseers,  or  the  greater  part  of 

quorum.    2  Stra.  1110.  them,   be   thought  able   to   keep  sad 

(c)  This,  with  reference  to  the  first  maintain  their  children." 

section    of  the   act,  ante,  29,  means,  (d)  Burr.  S.  C.  248,  pest. 

"  children  of  all  such,  whose  parents 
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ctnal  to  all  purposes,  as  if  audi  child  woe  of  fall  age,  and  by  indenture      Sixtklm,  Of 
orenant  bound  Dim  or  herself"  mtimmnt  Iv 


lie  7  Jas.  I.  c.  3,  enacts,  bow  money  given  lor  the  binding  out  of  poor    apprenticeship 

dren  apprentices,  shall  be  employed,  and  by  whom,  and  within  what  ,  ntmm0m^tr~ 

i  the  money  shall  be  put  outs  and  contains  a  profision  that  if  there  be  ftc.     ***** 

fit  persons  in  the  parish  to  be  bound  apprentice,  then  poor  children  of  7  jAe*  >•«•«• 

of  the  next  adjoining  parishes  shall  be  bound  apprentices,  and  then 

cts  what  poor;  children  shall  be  so  bound,  and  contains  regulations  to 

eat  the  misapplication  of  money. 

he  3  Car.  I.  c.  40,  s.  22,  contains  a  further  provision  as  to  overseers  put-  s  Car.  i.e.  <#. 

out  apprentices. 

y  13  &  14 Car.  II.  c.  12,8.1,  "It  shall  and  may  be  lawful,  upon  isftMCar.s, 

plaint  made  by  the  churchwardens  or  overseers  of  the  poor  of  any  c* **» 

m,  to  any  justice  of  peace,  within  forty  days  after  any  such  person  or 

ma  coming  so  to  settle  as  aforesaid,  in  any  tenement  under  tne  yearly 

e  of  ten  pounds,  for  any  two  justices  of  the  peace,  whereof  one  to  be  of 

fuorutn,  of  the  division  where  any  person  or  persons  that  are  likely  to  be 

gamble  to  the  parish  shall  come  to  inhabit,  by  their  warrant  to  remove 

convey  such  person  or  persons  to  such  parish  where  he  or  they  were  last 

Hy  settled,  either  as  a  native,  householder,  sojourner,  apprentice  or 

tnt,  for  the  space  of  forty  days  at  the  least,  unless  he  or  they  give  suffi- 

;  security  for  the  discharge  of  the  said  parish,  to  be  allowed  by  the  said 


ie3W.  &  M.c.  ll,s.  8,  (before  alluded  to,  ante,  424,)  enacts,  "Out  if  £*£*»"* 
tenon  shall  be  bound  an  apprentice  by  indenture,  and  inhabit  in  any  town  »~™t, , 
risk,  such  binding  and  inhabitation  shall  be  adjudged  a  good  settlement, 
at  no  such  notice  in  writing  be  delivered  and  published  at  aforesaid,  (a) 
has  been  correctly  observed  in  these  statutes,  that  nothing  more  was 
ired  by  13  &  14  Car.  II.  c.  12,  to  settle  an  apprentice  duly  bound,  than 
tdence  of  forty  days;  and  the  3  W.  St  M.  c.  11,  exempts  him  from  the 
mtj  created  by  different  statutes,  of  giving  notice  of  his  inhabitancy. 
Am,  P.  L.  285, 493. 

le  8  &  9  W.  III.  c.  30,  s.  fi, after  reciting, that  under  the 43  Eli*,  c  2,  jJZlXhfl9** 
1  been  doubted  whether  the  persons  to  whom  children  were  bound,  were  tJlepwShaV0 
tellable  to  receive  such  children  as  apprentices,  enacts  and  declares,   prentice. 
it  where  any  poor  children  shall  be  appointed  to  be  bound  apprentices,  „    ,. 

tant  to  the  saia  act,  the  person  or  persons,  to  whom  they  are  so  appointed    **  -v  •"*  - 
bound,  shall  receive  and  provide  for  them,  according  to  the  indenture    ". ., :.T .-  >  .,•'.-  - 
d  and  confirmed  by  the  two  justices  of  the  peace,  and  also  execute  the       „    "  ' 
part  of  the  said  indentures ;  and  if  he  or  she  shall  refuse  so  to  do,  oath 
5  thereof  made  by  one  of  the  churchwardens  or  overseers  of  the  poor, 
«  any  two  of  the  justices  of  the  peace  for  that  county,  liberty,  or  riding, 
r  she,  for  every  such  offence,  shall  forfeit  the  sum  of  ten  pounds,  to  be 
d  by  distress  and  sale  of  the  goods  of  any  such  offender,  by  warrant  / 

rr  the  hands  and  seals  of  the  said  justices,  the  same  to  be  applied  to  the 
*f  the  poor  of  that  parish  or  place  where  such  offence  was  committed ; 
g  always  to  the  person,  to  whom  any  poor  child  shall  be  appointed  to 
Hind  an  apprentice  as  aforesaid,  if  he  or  she  shall  think  themselves 
eved  thereby,  his  or  her  appeal  to  the  next  general  or  quarter  sessions 
5  peace  for  that  county  or  riding,  whose  order  therein  shall  be  final, 
onclude  all  parties."  (And  see  construction  in  Rex  v.  Fleet,  Cold.  31 ; 
ee  20  Geo.  111.  c.  36,  post, 430-1.) 

e  2  &  3  Anne,  c.  6,  s.  6,  altered  by  4  Anne,  c.  19,  s.  16,  provides,  "  That  s  &  s  Anne,  c. «. 
i  boys  bound  apprentices,  may  be  turned  over  to  the  sea  service  as  8e*  "cnri<*- 
n  mentioned ;   and  contains  regulations  relative  to  such  apprentices 
heir  musters." 

e  8  Anne,  c.  9,  contains  regulations  as  to  duties  to  be  paid  on  premiums  s  Anne,  c.  is. 
with  clerks  and  apprentices.    The  32,  33  &  34  sections  related  to  the  SKm!*1  *""" 

Such  notice,"  &c.  This  refers  to  the  third  section.    See  1  Nolan,  P.  L.  286, 
where  the  reason  of  this  enactment  is  explained. 

££2 
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Sixtkh.  Of 

settlement  fry 

apprenticeship. 

1.  The  statutes, 
lice. 

8  Anne,  c.  9. 
Sixpence  for 
eTrry  twenty 
shillings  for  fifty- 
pounds  or  under, 
and  twelre  pence 
for  every  sum  of 
abore  fifty 
pounds,  to  be 
paid  for  every 
clerk  or  appren- 
tice pat  oat,  for 
five  years,  wtmde 
•erpe/M/JyO 
Anne,  e.  SI.  s.  ". 
To  be  paid  by  the 
master. 

Thi*  duty  to  be 
under  the  ma- 
nagement of  the 
commissioners  of 
the  stamp  duties. 


Premiums  to 
be  paid  to  the 
Receiver-Gene- 
ral of  the  stamp 
duties,  and  by 
him  into  the  Ex- 
chequer, weekly . 


The  premium 
to  be  inserted 
in  the  indenture, 
ttc,  on  forfeiture 
of  double  the 
sum. 


$tor— (V.  Settlement  of  the  Poor.) 

amount  of  duty;  and  were  afterwards  consolidated  by  44  Geo.  III.  c. 98,  s.  1, 
and  which  was  again  altered  by  the  55  Geo.  III.  c.  184,  {post,  446,)  as 
regards  the  amount  of  duty. 

Sect  32.  "  That  there  shall  be  throughout  the  kingdom  of  Great  Bri- 
tain^ raised,  collected,  and  paid  to  her  Majesty,  her  heirs  and  successors 
the  further  rates,  duties,  and  sums  of  money  following,  that  is  to  say,  the 
duty,  rate,  or  sum  of  sixpence  for  every  twenty  shillings,  for  every  sum  of 
fifty  pounds  or  under,  and  the  duty,  rate,  or  sum  of  one  shilling,  of  every 
twenty  shillings,  of  all  and  every  sum  and  sums  amounting;  to  more  than 
fifty  pounds,  which  shall,  at  any  time  or  times,  from  and  after  the  first  day 
of  Mai/,  one  thousand  seven  hundred  and  ten,  and  during  the  term  of  five 
years  from  thence  next  ensuing,  be  given,  paid,  contracted,  or  agreed  for, 
with  or  in  relation  to  every  clerk,  apprentice,  or  servant,  which  shall  be, 
within  the  kingdom  of  Great  Britain,  put  or  placed  to  or  with  any  master 
or  mistress  to  learn  any  profession,  trade,  or  employment,  and  propordonably 
for  greater  or  lesser  sums;  which  said  duties,  rates,  and  sums,  shall  be  paid 
by  the  said  masters  or  mistresses  respectively." 

Sect.  33.  "  That  for  the  better  and  more  effectual  levying,  collecting 
and  paying  unto  her  Majesty,  her  heirs  and  successors,  the  said  duties 
after  the  rates  of  sixpence,  and  one  shilling  for  every  such  respective  sum  of 
twenty  shillings,  as  aforesaid,  the  same  shall  be  under  the  government, 
care,  and  management  of  the  commissioners  for  the  time  being  appointed  to 
manage  her  Majesty's  duties  on  stamp  vellum,  parchment,  and  paper; 
and  the  same  commissioners  shall  employ  and  appoint  such  inferior  officers 
as  shall  be  necessary  for  managing  and  collecting  the  duties  last  mentioned, 
and  hereby  granted,  and  for  keeping  accounts  thereof,  and  for  stamping  all 
such  indentures  and  other  writings,  which  are  hereby  reauired  to  be  stamped, 
as  herein  after  is  mentioned,  and  otherwise  to  act  in  ana  relating  to  the  same 
duties,  as  her  Majesty's  service  in  this  behalf  shall  require ;  and  to  can* 
such  sum  and  sums  of  money  to  be  expended  and  paid,  from  time  to  time, 
out  of  the  duties  last-mentioned,  and  hereby  granted,  for  salaries,  and  other 
incident  charges,  as  shall  be  necessary  in  and  for  the  receiving,  collecting, 
levying,  or  managing  the  same  duties  during  the  said  term ;  any  thing  in  tins 
act  contained  to  the  contrary  notwithstanding." 

Sect.  34.  "  That  the  duties  last-mentioned,  and  hereby  granted,  shall 
be  all  paid  or  transmitted,  from  time  to  time,  as  this  act  directs  into 
the  hands  of  the  receiver-general  for  the  time  being  of  the  said  duties  on 
stamp  vellum,  parchment,  and  paper,  who  shall  keep  a  separate  and  distinct 
account  thereof,  and  pay  the  same  into  the  receipt  of  the  Exchequer  of  ber 
Majesty,  her  heirs  and  successors,  weekly,  on  Wednesday  in  every  week, 
unless  it  be  a  holy-day,  and  then  the  next  day  after  which  shall  not  be  a 
holy-day,  for  the  purposes  in  this  act  expressed,  and  under  the  like  penalties 
forfeitures,  and  disabilities,  as  are  to  be  inflicted  by  this  act,  for  diverting 
or  misapplying  any  monies  by  this  act  appropriated  or  appointed  for  repay- 
ment of  loans,  or  satisfaction  of  interest  monies  as  is  herein-after  mentioned/' 

Sect.  35.  "That  the  full  sum  or  sums  of  money  received,  or  in  any- 
wise directly  or  indirectly  given,  paid,  agreed,  or  contracted  for,  during  tie 
term  aforesaid,  with  or  in  relation  to  every  such  clerk,  apprentice,  and  ser- 
vant, as  aforesaid,  shall  be  truly  inserted  and  written  in  words  at  length,  ta 
some  indenture  or  other  writing,  which  shall  contain  the  covenants,  article*, 
contracts,  or  agreements,  relating  to  the  service  of  such  clerk,  apprentice,  of 
servant  as  aforesaid,  and  shall  bear  date  upon  the  day  of  the  signing,  seal- 
ing, or  other  execution  of  the  same ;  upon  pain  that  every  master  or  mistress, 
to  or  with  whom,  or  to  whose  use,  any  sum  of  money  whatsoever  shall  be 
given,  paid,  secured,  or  contracted,  for  or  in  respect  of  any  such  clerk, 
apprentice,  or  sen  ant,  as  aforesaid,  which  shall  not  be  truly  and  fuDy  so 
inserted  and  specified  in  some  such  indenture,  or  other  writing,  shall,  for  every 
such  offence,  forfeit  double  the  sum  so  given,  paid,  secured,  or  contracted 
for ;  the  one  moiety  of  which  forfeitures,  shall  be  to  her  Majesty,  her  heirs 
and  successors ;  and  the  other  moiety,  with  full  costs,  to  any  person  or  persons 
who  shall  inform  and  sue  for  the  same,  by  action  of  debt,  bill,  plaint,  or 
information,  in  any  court  of  record  at  Westminster,  or  in  the  Exchequer  of 
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Scotland,  at  anytime  after  the  executing,  making,  or  signing  of  any  such      Sixthly,  Of 

indenture  or  writing,  or  making  any  such  contract  or  agreement,  and  within  ittUmma  If 

one  year  after  the  time  limited  or  appointed  for  the  service  of  any  such  apprenticeAtp. 

elerk,  apprentice,  or  servant,  to  or  with  such  master  or  mistress,  shall  be  \,rbm 


Sect  36.  "That  the  said  commissioners  for  managing  the  said  duties  on  s  abm,  cj. 
stamp  vellum,  parchment,  and  paper,  shall  provide  two  new  stamps  to  be  J^  motSSl 
nsedm  pursuance  of  this  act,  (over  and  besides  the  stamps  heretofore  requisite  ax.    "**"*—• 
for  or  in  respect  of  such  indenture,  or  other  writing,  dy  virtue  of  the  sta- 
tutes in  that  case  made,)  the  one  of  which  new  stamps  snail  denote  the  said 
duty  of  sixpence  in  the  pound,  and  the  other  of  the  said  new  stamps  shall 
denote  the  said  duty  of  one  shilling  in  the  pound ;  and  that  all  such  inden? 
turns,  or  other  writings,  containing  the  sums  truly  given,  paid,  agreed,  or 
contracted  for,  as  aforesaid,  which  shall,  within  or  during  the  said  term  of 
five  Tears,  be  entered  into,  executed,  or  signed,  within  the  cities  of  London 
or  Westminster^  or  within  the  limits  of  the  bills  of  mortrtity,  shall  be  brought  to 
ike  head  office  for  stamping  or  marking  of  vellum,  parchment,  and  paper,  (a) 
and  the  duties  hereby  charged  and  payable  for  the  sums  therein  to  oe 
inserted,  as  aforesaid,  shall  be  paid  to  the  receiver-general  for  the  time 


being,  of  the  said  duties  on  stamp  vellum,  parchment,  and  paper ;  and  upon 
such  payment  thereof,  the  same  shall  be  stamped  with  one  or  the  said  new 
stamps,  as  the  case  shall  require,  within  one  month  after  the  respective  dates 
thereof." 

Sect  37.    "That  all  the  said  indentures,  and  other  writings,  which  indentureetobe 
shall  or  ought  to  contain  the  whole  sum  truly  riven,  paid,  agreed,  or  con-  JjJjjJjJJ^?*** 
tracted  for,  as  aforesaid,  which  shall,  within  or  during  the  said  term  of  five  •&, tntvro 

Era,  be  entered  into,  executed,  or  signed,  in  any  part  of  Great  Britain,  ■"■**■  ■*** 
being  within  the  limits  of  the  said  weekly  bills  of  mortality,)  shall  (at  **"<"> 
option  of  the  party  concerned)  be  brought  or  sent,(a)  either  to  the  head 
office  within  the  limits  of  the  said  weekly  bills,  or  else  to  some  of  the  col- 
lectors, appointed  or  to  be  appointed  for  her  Majesty's  duties,  upon  stamp 
vellum,  parchment,  and  paper,  who  shall  reside  without  the  limits  of  the 
said  weekly  bills,  in  England,  Wale*,  or  the  town  of  Berwick  upon  Tweed, 
or  to  some  of  the  officers  to  be  appointed  for  the  duties  by  this  act  granted  in 
Scotland,  within  two  months  after  the  date,  execution,  or  signing  of  every 
such  indenture,  or  writing  respectively ;  and  upon  producing  of  every  such 
indenture  or  writing,  either  at  the  said  head  office,  or  to  such  collector,  or 
other  officer,  as  aforesaid,  her  Majesty's  duties  hereby  granted  shall  be  paid, 
either  to  the  said  receiver-general  at  the  said  head  office,  or  to  such  collector  and  there  the 
or  other  officer  as  aforesaid;  and  in  case  the  said  payment  shall  be  made  to  Jod^indenture1 
the  immediate  hands  of  the  receiver-general  in  the  said  head  office,  for  her  stamped,  &c,  or 
Majesty's  use,  then  the  indenture  or  writing,  for  which  such  payment  shall  ?%^^ect°i  *?.* 
be  made,  shall  be  forthwith  stamped  with  one  of  the  said  new  stamps,  as  the  ate.       *  *"* 
case  shall  require ;  and  in  case  such  payment  shall  be  made  to  the  hands  of 
such  collector,  or  other  officer,  without  the  limits  of  the  said  weekly  bills,  the 
same  collector  or  other  officer  is  hereby  required  to  endorse  on  such  inden- 
ture or  other  writing,  a  receipt  for  the  monies  so  paid,  in  words  at  length, 
bearing  date  the  day  on  which  such  payment  shall  be  made,  and  to  subscribe 
his  name  thereto,  (to  the  intent  that  he  may  thereby  be  charged  with  every 
sum  so  paid  to  him,)  and  forthwith  deliver  back  the  said  indenture  or  writing 
so  endorsed  to  the  bringer  thereof." 

Sect.  38.   "That  every  such  indenture  or  writing  so  endorsed  (in  case  Within  what  time 
the  same  be  entered  into,  executed,  or  signed  within  the  space  of  fifty  {jj2£peVi^ 
miles,  to  be  computed  from  the  limits  of  the  said  weekly  bills  of  mortality) 
shall,  within  three  months  after  the  date  or  making  thereof,  and  if  the  same 
be  entered  into,  executed,  or  signed  in  any  part  of  Great  Britain  at  a  greater 
distance  from  the  limits  aforesaid,  shall,  within  six  months  after  the  date  or 

(a)  This  is  virtually  repealed  by  the  before  the  stamp  duty  is  executed. 
55  Geo.  III.  c.  184  (po*tt  446),  requir-  There  is  now  only  one  stamp ;  see  5 
ing  the  stamp  duty  to  be  impressed    B.  $  A.  i\2,  post. 
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Sixthly,  Of 

settlement  by 

apprenticeship, 

l.  The  statutes, 
he. 

8  Anne,  c.  9* 
Indentures,  in 
which  the  full 
sum  received,  is 
not  charged,  &c* 
void,  (a) 


And  clerk,  &c^ 
incapacitated. 


Parish  or  public 
charities  not 
charged. (a) 


forging  new 
stamps  felonr. 


Commissioners 
to  be  sworn. 


The  oath. 


$00r— (V.  Settlement  of  the  Poor.) 

making  thereof,  be  brought  or  sent  to  the  said  head  office,  where  the  same 
(being  produced  with  the  said  receipt  endorsed)  shall  be  immediately  stamped 
with  one  of  the  said  new  stamps,  as  the  case  shall  require,  by  the  officer 
appointed,  or  to  be  appointed,  for  that  purpose." 

Sect.  39.  "That  all  such  indentures  or  writings,  as  aforesaid,  wherein 
shall  not  be  truly  inserted  and  written  the  full  sum  and  sums  of  money 
received,  or  in  any  wise  directly  or  indirectly  given,  paid,  secured,  or  con- 
tracted for,  with  or  in  relation  to  such  clerk,  apprentice,  or  servant,  as 
aforesaid,  or  whereupon  the  duties  payable  by  this  act  shall  not  be  duly  paid 
or  lawfully  tendered,  or  which  shall  not  be  stamped,  or  lawfully  tendered  to 
be  stamped,  according  to  the  tenor  and  true  meaning  of  this  act,  within  the 
respective  times  herein  for  that  purpose  severally  and  respectively  limited, 
shall  be  void,  and  not  available  in  any  court  or  place,  or  to  any  purpose 
whatsoever;  (a)  and  the  clerk,  apprentice,  or  servant,  whom  the  same  shall 
concern  or  relate  to,  shall  in  such  case  be  utterly  incapable  of  being  free  of 
any  city,  town,  corporation,  or  company,  and  of  following  or  exercising  the 
intended  profession,  trade,  or  employment;  any  charter,  law,  or  custom  to 
the  contrary  notwithstanding."  (a) 

Sect  40.  "  That  nothing  in  this  act  contained  shall  be  construed  to  ex- 
tend to  charge  any  master  or  mistress  with  the  payment  of  any  of  the  said 
duties,  in  respect  of  any  money  by  him  or  her  received  with  any  apprentice 
or  servant,  who  shall  be  put  or  placed  out  at  the  common  or  public  charge 
of  any  parish  or  township,  or  by  or  out  of  any  public  charitv,  or  to  require 
the  stamping  with  any  such  new  stamp,  as  aforesaid,  of  any  indenture,  arti- 
cles, covenant,  agreement,  or  contract  relating  to  such  apprentice  or  ser- 
vant as  last-mentioned ;  any  thing  herein  contained  to  the  contrary  notwith- 
standing." 

Sect.  41.  "That  if  any  person  shall  forge  or  counterfeit  the  said  new 
stamps  to  be  provided  in  pursuance  of  this  act,  or  either  of  them,  or 
impress  any  vellum,  parchment,  or  paper  with  any  such  counterfeit  stamp, 
or  counterfeit  any  receipt  for  any  monies  payable  by  virtue  of  this  act,  eTefr 
such  person,  being  convicted  of  any  of  the  offences  before-mentioned,  shall 
be  adjudged  a  felon,  and  suffer  as  in  cases  of  felony,  without  benefit  of 
clergy." 

Sect.  42.  "  That  every  commissioner  and  officer,  who  shall  act  in  or 
about  the  managing  or  collecting  the  duties  last-mentioned,  and  hereby 
granted,  shall,  before  he  shall  act  in  or  about  the  same,  take  the  oath  follow- 
ing ;  that  is  to  say, 

I,  A.  B.,  dti  swear,  that  1  will  faithfully  execute  the  trust  reposed  in  me  pursuant 
to  the  act  of  parliament,  intituled.  An  act  for  laying  certain  duties  upon  candles, 
and  certain  rates  upon  monies  to  be  given  with  clerks  and  apprentices,  towards 
raising  her  Majesty's  supply,  for  the  year  one  thousand  seven  hundred  and  tea, 
without  fraud  or  concealment;  and  shall  from  time  to  time  true  account  make  vf*l 
doings  therein,  and  deliver  the  same  to  such  person  or  persons  as  her  Majesty,  hsr 
heirs  and  successors,  shall  appoint  to  receive  such  account ;  and  shall  take  no  fit, 
reward,  or  profit  for  the  execution  or  performance  of  the  said  trust,  or  ths  bmmm 
relating  thereto,  from  any  person  or  persons,  other  than  such  as  shall  be  paid  #r 
allowed  by  her  Majesty,  her  heirs  and  successors,  or  some  other  person  or 
under  her  or  them  to  that  purpose  authorized. 


(a)  And  no  settlement  gained,  Bex  v. 
Edgtworth,  3  T.  R.  323 ;  5  B.  *  A. 
412;  8  Taunt.  495;  ante,  Vol.  I.  tit. 
gnprtntftt,  and  post,  {6th  head.)  But 
a  premium,  given  by  pansh  officers  upon 
the  binding  out  of  a  poor  apprentice, 
need  not  be  set  out  in  the  indenture, 
such  indenture  being  exempted  from 
duty  by  8  Anne,  c.  9,  s.  40,  and  the 
insertion  of  the  premium  being  required 
for  no  other  purpose  but  to  ascertain  the 


amount  of  the  duty.  Rex  v.  Oadbv,  I 
B.  &  A.  ATI  ;  and  see  55  Geo.  ill. 
c.  184,  Schedule,  tit  Sjlprattfct,  *•*. 
446 ;  and  18  Geo.  II.  c.  22,  s.  23,  U\ 
and  22  Geo.  II.  c.  45.  An  iodentan 
of  apprenticeship  executed  before  44  Geo. 
111.  c.  98,  and  not  properly  stamped 
with  the  premium  stamp,  could  not  after- 
wards be  properly  stamped  ;  autre  as  to 
an  indenture  executed  since  that  act ;  5 
B.^ii.414. 


Sixthly— Of  Settlement  Ay  Apprenticeship.— 1.  The  Statutes,  Sic.  42it 

Which  oath  shall  ami  may  be  minimis!,  ml  hy  any  two  or  more  of  the  cum-       Siithty.  Of 
missioners  last  mentioned,  or  any  j  ustiee  of  the  peace."  iMmtM  h 

Sect-  43.    "That    no  indenture   or  III  Wig  inmrtTad  by  this  act  to  he    *pprtntieahip. 
stanijicd,  ax  aforesaid,  shall  be  pi*cn  or  admitted   in  evidence  in  any  suit  to    , .  The  auto.  1*1 
be  brought  by  any  of  the  parties   thereuntil,  unless  sueli   ]«irty,  on  whose   &c. 
behalf  the  same  shall  1*  given  or  admitted  in  evidence,  do  lii-it  make  oath,   Nn  indmiuif  1.1 
tltat   to  the  best  of  his  or  her  knowledge,  the  sum  or  sums  therein  for  that  JJJJ***  '." 

Surpose  inserted  or  mentioned  was  or  were  really  and  truly  all  that  was  «u1'^iru,'if'iu't 
irectly  or  indirectly  given,  paid,  secured,  or  contracted  lor,  nn  behalf  or  in    nuiu  r™ilr  nud, 
respect  of  such  clerli,  apprentice,  or  servant,  to  or  tor  the  benefit  of  thetnasW  "  **"" 
or  mistress  to  or  with  whom  such  clerk,  apprentice,  or  servant  was  put  I 

Sect  44.    "That  the  said  commissioners  for  managing;  the  said  duties  commuwii 
on  stamp  vellum,  parchment,  and  paper,  and   all  other  officers  who  shall   ' 
be  employed  in  ur  aliont  the  Collecting  or  managing  of  the  duties  last- men - 
tinned,  ami   hereby  gran ted,  shall,  in    and  for  the  better  execution  of  their 
several  offices  and  trusts,  observe  und  perform  Mich  rule-.,  methods,  and  urdeis, 
as  they  respect  is  els  shall    from    time  to   time   receive  from   the  Lord    High 
Treasurer  now  being,  or  the  Lord  High  Treasurer  of  the  Exchequer,  or  com- 
missioners of  the  treasury  for  the  time  being ;  ami  thai  no  fee  or  reward 
shall  be  demanded  or  taken  by  any  of  her  Majesty's  ntliecrs,  relating  to  the 
said  stamp  duties,  from  any  of  her  Majesty  V  subjects,  for  auy  matter  or 
thing  to  lie  done  in  pursuance  of  tin's  act  ;  and  in  cFtse  any  officer  entrusted, 
or  to  be  entrusted,  in  the  execution  of  this  act,  in  relation  to  the  said  stamp 
duties,  shall  refuse  or  neglect  to  perform  auy  II nihil  or  thing  by  this  act    Q*J|  J*  g  i  A 
required  to  he  done  or  performed  by  him,  whereby  any  of  her  fctajwly1)   mSumu 
subjects  shall  or  nuiy  sustain  any  damage  whatsoever,  such  ollicer  so  offend-    inhic  nau. 
ing  shall  lie  liable,  ijy  any  action  to  be  founded  on  this  statute,  to  answer  to 
the  party  grieved  all  such  damages  with  Ireblc  owls  of  suit." 

Sect.  46.  "That  during  the  said  live  years,  where  any  thing  »t  thing*,  M    Y'i'i'i  ""l  "!"' 
not  being  lawful  money  of  Great  Britain,  shall  directly  or  indirectly  lie   *'*  „'':.,"'!',',' 
iriven,  assigned,  conveyed,  delivered,  contracted  for,  or  secured,  to  or  for  the    in  inn  monry. 
use  or  benefit  of  any  master  or  mistress,  with  or  in  respect  of  any  such    jjj  ' 

clerk,  apprentice,  or  servant,  for  whom  a  duty  is  chargeable  by  this  act;    ,„',.., ,, -in. , 

the  dulit-  herebv  grunted  ami  la-t-meiitiomd  shall  be  answered  and  paid  <1bUm. 
for  the  full  value  or  values  of  such  thing  or  thing*,  («)  and  the  same  duties 
for  the  said  values  shall  be  secured  and  answered  in  the  same  manner  and 
tana,  and  under  the  like  pains,  penalties,  forfeitures,  and  incapacities,  as  are 
before  in  this  act  provided  for  securing  the  said  rates  upon  monies  given  or 
paid,  or  agreed  to  be  given  or  paid,  with  such  clerks,  apprentices,  or  servants, 


OF 


The  9  Anne,  c.  21,  renders  perpetual  the  duties  anil  regulations  of  8  Anne,  «Anm,c.ii. 
c  9,  and  the  words  "  or  other  coruideratiww,"  are  substituted  for  "  thing  or 
things"  in  the  prior  act. 

The  12  Anne,  suit.  l,c.  18,  s.  2,  enacts, "  that  if  any  person  whatsoever,    M  Asm,  it.  i,  ■ 
who  shall  be  an  apprentice,  bound  by  indenture  to,  or  shall  be  a  hired    panon  bound 
■errant  to  or  vita  any  person  whatsoever,  who  did  come  into,  or  shall  apprentice,  or 
reside  in,  any  parish,  township,  or  place,  in  that  part  of  (rival  Britain   JjJSJi'JJ^, 
called  England,  by  mtant  or  licence  of  each  certificate,  and    not  after-    who  came  into 
wards  having  gained  a  legal  settlement  in  such  parish,  township,  or  place,   Jjjj*  hLS"" 
such  apprentice,  by  virtue  of  such  apprenticeship,  indenture,  or  binding ;    pSaai lettle- 
and  such  servant,  by  being  hired  by  or  serving  as  a  servant  as  afore-   meat 
said  to  sack  person,  shall  not  gain,  or  be  adjudged  to  have,  any  settlement 
in  such  parish,  township,  or  place,  by  reason  of  such  apprenticeship,  or 
binding,  or  by  reason  of  such  hiring  or  serving  therein ;  but  every  such 
apprentice  and  servant  shall  have  his  and  their  settlements  in  such  parish, 
township,  or  place,  as   if  he  or  they  bad  not  been  bound  apprentice  or 
apprentices,  or  had  not  been  a  hired  servant  or  servants  to  such  person  as 
aforesaid  ;  any  act  or  acts  of  parliament  to  the  contrary  notwithstanding." 
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Sixthly,  Of 

settlement  by 

apprenticeship. 

l .  The  statutes, 

tec. 

is  Geo.  S,  c.  17. 

18  Geo.  2,c  32. 

20  Geo.  2,  c.  19. 
Justices,  upon 
complaint  of 
apprentices, 
to  summon  the 
master,  &c 
and,  upon  satis* 
factory  proof,  to 
discharge  the 
apprentice. 


Jinsticc*,  upon 
complaint  of 
masters  against 
apprentices,  and 
proof  upon  oath, 
to  punish  the 
offender  by  com- 
mitment, ftc. 


Persons  aggriev. 
ed  may  appeal. 

Exception. 


Costs  not  to 
exceed  forty 
shillings. 


No  certiorari. 


Stannaries  not 
included. 

22  Geo.  2,  c.  45. 


31  Geo.  2,  c.  11. 
Person  bound 
apprentice  by 
deed,  Ace,  though 
not  indented, 
being  first  duly 
stamped,  is  en- 
titled to  a  settle, 
ment  where  ap- 
prenticed. 


2  Geo.  3,  c.  15. 


20  Geo.  3,  c.  36. 


iPoor— (V.  Settlement  of  the  Poor.) 

The  13  Geo.  IT.  c.  17,  8.  2,  enacts  "  That  every  person  who  not  having 
before  used  the  sea,  shall  bind  himself  apprentice  to  serve  at  sea,  shall  be 
freed  and  exempted  from  being  impressed  for  the  full  space  of  three  years, 
to  be  computed  from  the  time  of  his  binding  himself  apprentice  as  afore- 
said." 

The  18  Geo.  II.  c.  22,  s.  23,  24,  enacts,  "  That  if  the  master  shall  negket 
to  pay  the  duties,  he  shall,  besides  all  other  penalties,  forfeit  double  duty." 
The  20  Geo.  II.  c.  1 9,  s.  3,  enacts,  "That  it  shall  and  maybe  lawful  to  and 
for  any  two  or  more  such  justices,  upon  any  complaint  or  application  by  anr 
apprentice  put  out  by  the  parish,  or  any  other  apprentice,  upon  whose  bind- 
ing out  no  larger  a  sum  than  five  pounds  of  lawful  British  money  was  paid, 
touching  or  concerning  any  misusage,  refusal  of  necessary  provision,  crueltr , 
or  other  ill-treatment  of  or  towards  such  apprentice,  by  his  or  her  master  or 
mistress,  to  summon  such  master  or  mistress  to  appear  before  such  justice*, 
at  a  reasonable  time  to  be  named  in  such  summons ;  and  such  justices  shall 
and  may  examine  into  the  matter  of  such  complaint;  and  upon  proof 
thereof  made,  upon  oath,  to  their  satisfaction  (whether  the  master  or  mis- 
tress l>e  present,  or  not,  if  service  of  the  summons  be  also,  upon  oath,  proved) 
the  said  justices  may  discharge  such  apprentice,  by  warrant  or  certificate 
under  their  hands  and  seals ;  for  which  warrant  or  certificate  no  fees  shall 
be  paid." 

Sect.  4.  u  That  it  shall  and  may  be  lawful  to  and  for  such  justices, 
upon  application  or  complaint  made,  upon  oath,  by  any  master  or  mistress, 
against  any  such  apprentice,  touching  or  concerning  any  misdemeanor,  mis- 
carriage, or  ill-behaviour,  in  such  his  or  her  service  (which  oath  such  jus- 
tices are  hereby  empowered  to  administer),  to  hear,  examine,  and  determine 
the  same,  and  to  punish  the  offender  by  commitment  to  the  house  of  correc- 
tion, there  to  remain  and  be  corrected,  and  held  to  hard  labour  for  a  reason- 
able time,  not  exceeding  one  calendar  month ;  or  otherwise  by  discharging 
such  apprentice,  in  manner  and  form  before  mentioned." 

Sect.  5.  "  That  if  any  person  or  persons  shall  think  himself,  her- 
self, or  themselves  aggrieved  by  such  determination,  order,  or  warrant  of 
such  justice  or  justices  as  aforesaid,  (save  and  except  any  order  of  commit- 
ment), he,  she,  or  they  may  appeal  to  the  next  general  quarter  sessions  of 
the  peace  to  be  held  for  the  county,  riding,  liberty,  city,  town  corporate,  or 
place  where  such  determination  or  order  shall  be  made ;  which  said  next 
general  quarter  sessions  is  hereby  empowered  to  hear  and  finally  determine 
the  same,  and  to  give  and  award  such  costs  to  any  of  the  respective  pernios, 
appellant  or  respondent,  as  the  said  sessions  shall  judge  reasonable,  not  ex- 
ceeding forty  shillings;  the  same  to  be  levied  by  distress  and  sale,  ia 
manner  before  mentioned." 

Sect.  6.  "  That  no  writ  of  certiorari,  or  other  process,  shall  issue  or  be 
issuable  to  remove  any  proceedings  whatsoever,  had  in  pursuance  of  this  act, 
into  any  of  his  Majesty's  courts  01  record  at  Westminster." 

Sect.  7.  "  That  nothing  in  this  act  contained  shall  extend  to  the  stanna- 
ries in  the  counties  of  Devon  and  Cornwall" 

The  22  Geo.  II.  c.  45,  s.  5,  6,  7, 8,  contains  important  provisions  enabling 
the  master  or  apprentice,  on  certain  terms,  and  on  payment  of  double  duty, 
to  render  the  indenture  valid,  even  within  two  years  after  the  terminatioB  of 
the  apprenticeship.    (See  these  clauses,  post,  sixth  head.) 

The  31  Geo.  II.  c.  11,  s.  1,  enacts,  "  That  no  person  who  shall  have  been 
bound  an  apprentice,  or  who  shall  hereafter  be  bound  an  apprentice,  by  any 
deed,  writing,  or  contract,  not  indented,  being  first  legally  stamped,  shall  be 
liable  to  be  removed  from  the  town,  parish  or  place,  where  he  or  she  shall 
have  been  so  bound  an  apprentice,  and  resident  forty  days,  by  virtue  of  any 
order  of  removal,  granted  by  two  justices  of  the  peace  of  any  county,  riding, 
division,  city,  borough,  town  corporate  or  place ;  or  by  virtue  of  any  order 
of  the  justices  at  their  general  or  quarter  sessions,  by  reason  or  on  account 
of  such  deed,  writing  or  contract,  not  beiug  indented  onlv."  See  U»  *• 
Ditchingham,  4  T.  R.  770. 

The  2  Geo.  III.  c.  15,  s.  22  and  23,  was  repealed  by  50  Geo.  III.  c.  106» 
8.  1. 

The  20  Geo.  III.  c.  36,  intituled,  "  An  act  for  obviating  doubts,  toQckmg 
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»  binding  and  receiving  of  poor  children  apprentices,  in  pursuance  of      Sixthly,  Of 

weal  acta  of  parliament  made  for  the  relief  of  the  poor  within  particular     mtlmmt  sy 

eorpotated  hundreds  or  districts ;  and  for  aacertaining  the  settlement  of  ajsweartewatp. 

latard  children  born  in  the  houses  of  industry  within  such  hundreds  or    t  Tfrrimt^— ~ 

strict*,"  enacts,  u  That  the  respective  persons  to  whom  any  poor  chil-  a*. 

tea  shall  be  appointed  to  be  bound  apprentices,  in  pursuance  of  any  anjpsaoasto 

st  or  acta  of  parliament  made  and  passed  for  the  better  relief  and  em-  JSTaJK^S^ 

leymeut  of  the  poor  in  any  particular  incorporated  hundreds  or  districts,  pointed  to  1m 

ithinthat  part  of  Great  Britain  called  ^nWam*,  shaU,  and  they  are  hereby  j""**** 

quired  to  receive  and  provide  for  such  children,  according  to  the  inden-  ££* 

nes  to  be  executed  by  the  directors  and  acting  guardians  of  the  poor  for 

ten  respective  hundreds  or  districts,  for  the  binding  of  such  poor  children, 

i  like  manner  as  persons  are  now  obliged  br  the  laws  in  being  to  receive 

ad  provide  for  poor  children  appointed  to  be  bound  apprentices  by  church- 

fnsue&a  and  overseers  of  the  poor  with  the  assent  of  two  justices  of  the 

eace,  and  also  to  execute  the  counterpart  of  such  indentures  respective!?: 

uid  if  any  person,  to  whom  any  poor  child  shall  be  appointed  to  be 

oauftd  apprentice,  in  pursuance  of  any  such  act  of  parliament  as  aforesaid, 

hall  reruse  or  neglect  to  recehre  and  provide  for  such  poor  child,  or  to 

Beente  the  counterpart  of  the  indenture  for  binding  such  child  as  aforesaid, 

very  person  so  refusing  or  neglecting,  upon  proof  of  such  refusal  or  neglect 

ctng  made,  by  the  oath  of  one  of  the  directors  or  acting  guardians,  or  of 

one  other  credible  witness,  before  any  two  justices  of  the  peace,  acting  in 

aid  for  the  county,  liberty,  or  place,  within  which  the  incorporated  hundred 

sr  district  to  which  such  child  belongs  shall  be  situate,  shall  forfeit  and  pay 

o  the  directors  and  acting  guardians  of  the  poor  for  such  incorporated 

ansdred  or  district,  or  to  their  treasurer  or  appointee,  to  be  applied  to  the 

diaf  of  the  poor  within  the  same,  the  sum  of  ten  pounds;  sucn  penalty  or 

SoafoHnre  to  be  levied,  by  distress  and  sale  of  the  goods  of  the  person  refusing 

a*  neglecting  as  aforesaid,  by  warrant  under  the  hands  ana  seals  of  such 

l— tiff*;  saving  always  to  the  person,  to  whom  any  poor  child  shall  be  so 

yyohited  to  be  bound  an  apprentice,  his  or  her  appeal  to  the  next  general  or 

■slarter  sessions  of  the  peace  for  that  county,  liberty,  or  place,  whose  order 

herein  shall  be  final."     (See  8  &  9  W.  III.  c.  30,  s.  5,  ante,  425). 

Sect.  2.  "  Provided  always,  that  nothing  in  this  act  contained  shall  be 
construed  to  compel  any  person  to  take  any  such  poor  child  apprentice  as 
■foresaid,  unless  such  person  shall  be  an  inhabitant  and  occupier  of  lands, 
tenements,  or  hereditaments,  in  the  parish  to  which  such  child  belongs;  and 
that  all  bastard  children  born  or  to  oe  born  in  the  house  of  industry  within 
any  such  incorporated  hundred  or  district,  shall  be  deemed  to  belong  to  the 
parish  or  place  where  the  mother  of  such  bastard  child  was  legally  settled." 

The  28  Geo.  III.  c.  48,  intituled  "  An  Act  for  the  better  Regulation  of  ss  Geo.  s,  c  4s. 
Chimney-Sweepen  and  their  Apprentice*,"  enacts, "  That  from  and  after  the  SKwSsswtf 
fifth  day  otJuty,  one  thousand  seven  hundred  and  eighty-eight,  it  shall  and  the  poor,  with 
may  be  lawful  to  and  for  the  churchwardens  and  overseers  of  the  poor,  for  PJJJJJJf  oftwo 
the  time  being,  of  the  several  and  respective  parishes,  townships,  or  places,  {SS^JT' 
within  the  kingdom  of  Great  Britain,  by  and  with  the  consent  and  appro-  chMgeable,  &c, 
bation  of  two  or  more  of  his  Majesty's  justices  of  the  peace,  acting  in  and  ^^*^e,to 
for  any  county,  riding,  city,  town  corporate,  borough,  or  division,  within 
Great  Britain,  (such  consent  and  approbation  to  be  signified  by  such  justices 
in  writing,  under  their  hands,  according  to  the  form  prescribed  by  the 
indenture  contained  in  the  schedule  hereunto  annexed),  to  bind  or  put  out 
any  bov  or  boys,  who  is,  are,  or  shall  be  of  the  age  of  eight  years  or 
upwards ;  and  who  is,  are,  or  shall  be  chargeable,  or  whose  parents  are  or 
shall  become  chargeable  to  the  parish  or  parishes,  or  places,  where  they  shall 
so  be ;  or  who  shall  beg  for  alms ;  or  by  and  with  the  consent  of  the  parent 
or  parents  of  such  boy  or  boys,  to  be  apprentice  and  apprentices  to  any  person 
or  persons  using  or  exercising  the  trade,  business,  or  mystery  of  a  chimney- 
sweeper, for  so  long  time,  and  until  such  boy  or  boys  shall  attain  or  come  to 
the  age  of  sixteen  years ;  and  such  binding  out  any  such  apprentice  and  ap- 
prentices, shall  be  as  effectual  in  the  law,  to  all  intents  ana  purposes,  as  if 
such  boy  or  boys  was  or  were  of  full  age,  and  by  indenture  had  bound  him- 
self or  themselves  an  apprentice  or  apprentices/' 
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98  Geo.  3,  c.  48. 
Ttae  age  of  the 
apprentice  to  be 
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Reference  to  the 
form  of  the  In- 
denture in  the 
schedule. 
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churchwardens. 
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termine com- 
plaints between 
masters  and  ap- 
prentices. 


$oor— (V.  Settlement  of  the  Poor.) 

Sect  2.  "  And,  to  the  end  that  the  time  of  the  continuance  of  the  service 
of  such  apprentice  or  apprentices  may  plainly  and  certainly  appear;  be  it 
further  enacted,  That  the  age  of  every  such  boy  or  boys,  so  to  be  bound  ap- 
prentice or  apprentices,  shall  be  mentioned  and  inserted  in  such  indenture, 
Being  taken  truly  from  the  copy  of  the  entry  in  the  register  book,  wherein 
the  time  of  his  or  their  being  baptised  is  or  shall  be  entered  (where  the  same 
can  or  may  be  had) ;  which  copy  shall  be  given  and  attested  by  the  minister, 
vicar,  or  curate  or  such  parish  or  parishes,  or  places  wherein  such  boy  or 
boys'  baptism  shall  be  registered,  without  fee  or  reward,  and  may  be  written 
upon  paper  or  parchment,  without  any  stamp  or  mark ;  and  where  no  such 
copy  of  such  boy  or  boys  being  baptized  can  be  had,  such  justices  of  the 
peace  shall,  as  fully  as  they  can,  inform  themselves  of  his  or  their  age  or 
ages,  and  from  such  information  shall  insert  the  same  in  the  said  indenture; 
and  the  age  of  such  boy  or  boys,  so  inserted  and  mentioned  in  the  said  in- 
denture (in  relation  to  the  continuance  of  his  or  their  service)  shall  be  taken 
to  be  his  and  their  true  age  and  ages,  without  any  further  proof  thereof." 

Sect  3.  "  And,  to  the  end  and  intent  that  there  may  be  no  doubt  or  un- 
certainty as  to  the  form  of  the  indenture,  by  which  such  boy  or  boys  shall 
be  bound  apprentice  or  apprentices  as  aforesaid,  and  that  the  stipulations 
and  agreements  to  be  made  and  entered  into  by  the  said  master  or  mistress 
may  plainly  and  fully  appear ;  be  it  enacted  by  the  authority  aforesaid,  That 
such  indenture  shall  be  made  and  written  out  according  to  the  form  in  the 
schedule  hereunto  annexed,  and  that  the  same  shall  not  be  charged  with,  or 
liable  to,  the  payment  of  any  higher  or  other  stamp  duty,  than  is  now 
charged  upon  indentures  for  binding  out  poor  children  by  their  respective 
parishes  or  places ;  any  law  or  statute  to  the  contrary  notwithstanding." 

Sect  4.  "  That  all  indentures,  covenants,  promises  and  bargains,  here- 
after to  be  made,  or  taken,  of  or  for  the  having,  taking,  employing, 
retaining,  or  keeping  of  any  boy  or  boys,  as  or  in  the  nature  of  an  appren- 
tice or  apprentices,  or  servant  or  servants  employed  in  the  capacity  of  t 
climbing  boy  or  chimney-sweeper,  who  shall  be  under  the  age  of  eight 
years  as  aforesaid,  than  is  by  this  act  limited,  ordained,  and  appointed, 
shall  be  absolutely  void  in  the  law  to  all  intents  and  purposes:  and  that 
every  person  who  shall  from  henceforth  have,  take,  employ,  retain,  or  keep, 
any  such  boy  or  boys,  as  or  in  the  nature  of  an  apprentice  or  apprentices,  or 
servant  employed  in  the  capacity  of  a  climbing  boy  or  chimney-sweeper  as 
aforesaid,  who  shall  be  under  the  age  of  eight  years  as  aforesaid,  contrary  to 
the  tenor  and  true  meaning  of  this  act,  and  being  convicted  thereof,  as 
hereinafter  mentioned,  shall  forfeit  and  pay  for  every  such  apprentice  or 
servant,  so  by  him  or  her  had,  taken,  employed,  retained,  or  kept,  any  sob 
not  exceeding  ten  pounds,  nor  less  than  five  pounds." 

Sect  5  "  And  whereas,  in  many  large  parishes  within  this  realm,  there 
are  several  townships  or  villages,  and  overseers  of  the  poor  are  chosen  and 
appointed  within  and  for  each  such  township  or  village  respectively;  be  it 
therefore  further  enacted  by  the  authority  aforesaid,  That  tne  overseers  of 
the  poor  of  every  such  township  or  village  shall  and  may  from  time  to  tine, 
within  every  such  township  or  village,  do,  perform,  and  execute  all  and 
every  the  acts,  powers,  and  authorities  hereby  enacted  or  directed  to  be  done, 
performed,  or  executed,  by  the  churchwardens  or  overseers  of  the  poor  of  a 
parish  or  place ;  anything  herein,  or  in  any  other  law  or  laws,  contained  to 
the  contrary  in  anywise  notwithstanding." 

Sect  6.  "That  it  shall  and  may  be  lawful  for  one  or  more  such 
justice  or  justices,  and  he  or  they  shall  have  full  power  and  authority,  and 
is  and  are  hereby  authorised  and  empowered  to  inquire  into  and  examine, 
hear,  and  determine,  as  well  all  complaints  of  hard  or  ill  usage  from  the 
several  and  respective  masters  or  mistresses,  to  whom  such  apprentice  and 
apprentices  shall  be  so  bound  as  aforesaid,  as  alio  all  complaints  of  such 
boys  as  already  have,  or  who  shall  at  any  time  hereafter  voluntarily  pot 
themselves  apprentices  to  such  trade,  business,  or  mystery  of  a  chimney- 
sweeper as  aforesaid ;  and  in  like  manner  also  to  inquire  into  and  examine, 
hear,  and  determine  all  complaints  of  masters  or  mistresses  against  such 
apprentice  and  apprentices,  and  to  make  such  orders  therein  respectively, 
as  he  or  they  is  or  are  now  enabled  by  law  to  do  in  other  cases  between 
masters  and  apprentices." 
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Sect  7.  "That  no  person  or  persons  using  or  exercising  the  trade, 
business,  or  mystery  of  a  chimney-sweeper,  shall  retain,  keep,  or  employ  any 
more  than  six  apprentices  at  one  and  the  same  time ;  and  that  the  name  of 
erery  person  so  taxing  or  receiring  an  apprentice  or  apprentices  as  aforesaid, 
and  also  the  place  of  his  or  her  abode,  shall  he  marked  or  pat  upon  a  brass 
plate,  to  he  set  or  affixed  in  the  front  of  a  leathern  cap,  which  every  master  or 
mistress  shall  provide  for  each  such  apprentice,  and  which  he  shall  wear  when 
oat  upon  his  auty ;  and  that  every  master  or  mistress  shall  forfeit  for  every 
apprentice  so  retained,  kept  or  employed  by  him  or  her  beyond  the  number 
banted  by  this  act,  or  for  neglecting  to  provide  each  such"  apprentice  with 
snch  leathern  cap,  and  brass  plate  to  be  so  affixed  thereupon,  and  marked 
with  his  or  her  name  and  place  of  abode  as  aforesaid,  contrary  to  the  true 
intent  and  meaning  of  tnis  act,  any  sum  not  exceeding  the  sum  of  ten 
pounds,  nor  less  than  five  pounds." 

Sect.  8.  "That  if  any  such  master  or  mistress  shall  misuse  or  evil 
treat  his  or  her  apprentice,  or  that  the  said  apprentice  shall  have  any  just 
cause  to  complain  of  the  forfeiture  or  breach  of  any  of  the  covenants, 
clauses,  or  agreements,  to  be  expressed  and  contained:  in  such  indenture, 
made  and  written  out  according  to  the  form  in  the  schedule  hereunto 
annexed,  on  the  part  or  behalf  of  such  master  or  mistress,  then,  and  in  such 
case,  snch  master  or  mistress,  being  convicted  thereof  in  manner  hereinafter 
mentioned,  shall  forfeit  and  pay,  for  every  such  offence,  any  sum  not  ex- 
ceeding ten  pounds,  nor  less  than  five  pounds." 

Sect.  9.  uThat  no  person  or  persons  using  or  exercising  the  trade, 
business,  or  mystery  of  a  chimney-sweeper,  shall  let  out  to  hire,  or  lend  by 
the  day  or  otherwise,  to  any  other  person  for  the  purpose  of  sweeping  chim- 
neys, any  boy  or  boys  that  are  already  apprentice  or  apprentices,  or  that 
shall  hereafter  be  bound  apprentice  or  apprentices,  under  the  directions  of 
this  act,  nor  shall  cause  such  boy  or  bovs  to  call  the  streets  before  seven  of 
the  clock  in  the  morning,  nor  after  twelve  of  the  clock  at  noon,  between 
Michaelmas  and  Lady-day,  nor  before  five  of  the  clock  in  the  morning,  nor 
after  twelve  of  the  clock  at  noon,  between  Lady-day  and  Michaelmas ;  and 
that  if  any  master  or  mistress  shall,  after  the  passing  of  this  act,  offend  in 
any  of  the  cases  aforesaid,  he  or  she  shall  forfeit  and  pay,  for  every  such 
offence,  any  sum  not  exceeding  ten  pounds,  nor  less  than  five  pounds."" 

Sect.  10.  "  That  all  convictions  for  penalties  and  forfeitures  by  this  act 
imposed  for  any  offence  against  the  same,  shall  be  made  before  one  or 
more  justice  or  justices  of  the  peace,  acting  for  the  county,  riding,  city, 
town,  borough,  or  division,  where  such  offence  was  committed,  either  by 
confession  of  the  offender,  or  upon  the  oath  of  one  or  more  credible  witnos 
or  witnesses;  and  for  that  purjwsc  it  shall  be  lawful  for  one  or  more  such 
justice  or  justices,  upon  complaint  made  to  him  or  them  thereof,  to  summon 
the  person  or  persons  so  offending  before  him  or  them  to  answer  to  such 
complaint  in  such  manner  as  he  or  they  is  and  are  authorised  to  do  in  any 
other  matter  cognizable  before  a  magistrate." 

Sect  11.  "That  all  penalties  and  forfeitures  by  this  act  imposed  for  any 
offence,  neglect,  or  default  against  the  same,  and  all  costs  and  charges  to  be 
allowed  and  ordered  bv  the  authority  of  this  act,  shall  be  levied  by  ditrcss 
and  sale  of  the  goods  and  chattels  of  the  offender,  or  person  liable  or 
ordered  to  pay  the  same  respectively,  by  warrant  under  the  band  and  seal  of 
one  or  more  such  justice  or  justices  of  the  peace  acting  for  the  county,  riding, 
city,  town,  borough,  or  division,  where  such  offence,  neglect,  or  default  shall 
happen  ;  and  such  order  for  payment  of  such  costs  or  charges  shall  be  made, 
Tendering  the  overplus  of  such  distress  and  sale  (if  anv)  to  the  party  or  parties, 
after  deducting  the  charges  for  making  the  same ;  which  warrant  such  j  ustiec 
or  justices  is  and  are  hereby  empowered  and  required  to  grant,  upon  convic- 
tion of  the  offender,  by  confession,  or  upon  the  oath  of  one  or  more  credible 
witness  or  witnesses,  or  upon  order  made  as  aforesaid  ;  and  the  penalties  and 
forfeitures,  costs  and  charges,  when  so  levied,  shall  be  paid,  the  one  half  to 
the  informer,  and  the  other  half  to  the  overseers  of  the  poor  of  the  parish, 
township,  or  place,  where  the  master  or  mistress  of  such  apprentice  shall  dwell 
and  inhabit;  and  incase  such  distress  cannot  l>c  found,  and  such  penalties  and 
forfeitures,  ot  the  said  costs  or  charges,  shall  not  be  forthwith  paid,  it  shall 
and  may  be  lawful  for  such  justice  and  justices,  and  he  aud  they  is  and  are 
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hereby  authorised  and  required,  by  warrant  under  bis  or  their  hand  and  seal, 
or  hands  and  seals,  to  commit  such  offender  or  offenders,  or  person  or  persons 
liable  to  pay  the  same  respectively,  to  the  common  gaol  or  house  of  correc- 
tion of  the  county,  riding,  city,  town,  borough,  or  division,  where  the  offence 
shall  be  committed,  or  such  order  as  aforesaid  shall  be  made,  for  any  time 
not  exceeding  three  months,  unless  the  said  penalty,  forfeiture,  costs,  or 
charges,  shall  respectively  be  sooner  paid." 

Sect.  12.  "  Provided,  nevertheless,  That  no  warrant  of  distress  shall  be 
issued  for  levying  any  penalty  or  forfeiture,  costs  or  charges,  until  six  days 
after  the  offender  shall  have  been  convicted,  and  an  order  made  and  served 
upon  him  or  her  for  payment  thereof." 

Sect  13.  "  That  where  any  distress  shall  be  made  for  any  sum  or  sums 
of  money,  to  be  levied  by  virtue  of  this  act,  the  distress  itself  shall  not 
be  deemed  unlawful,  nor  the  party  or  parties  making  the  same  be  deemed  a 
trespasser  or  trespassers,  on  account  of  any  default  or  want  of  form  in  any 

Sroceedings  relating  thereto;  nor  shall  the  party  or  parties  distraining  be 
eemed  a  trespasser  or  trespassers  ab  initio,  on  account  of  any  irregularity 
which  shall  be  afterwards  done  by  the  party  or  parties  distraining;  but  the 
person  or  persons  aggrieved  by  such  irregularity  may  recover  a  full  satisfac- 
tion for  the  special  damage  in  an  action  on  the  case." 

Sect.  14.  "  That  no  plaintiff  or  plaintiffs  shall  recover  in  any  action  for 
any  such  irregularity,  trespass,  or  wrongful  proceedings,  if  tender  of  such 
amends  shall  be  made  by  or  on  the  behalf  of  the  party  or  parties  who 
shall  have  committed,  or  caused  to  have  been  committed,  any  such  irre- 
gularity or  wrongful  proceedings,  before  such  action  brought ;  and  in  case 
no  such  tender  shall  have  been  made,  it  shall  and  may  be  lawful  for  the 
defendant,  in  any  such  action,  by  leave  of  the  court  where  such  action  shall 
depend,  at  any  time  before  issue  joined,  to  pay  into  court  such  sum  of  money 
as  he  or  they  shall  see  fit,  whereupon  such  proceedings  or  orders  and  judg- 
ments shall  be  had,  made,  and  given,  in  and  by  such  court,  as  in  other actkw 
where  the  defendant  is  allowed  to  pay  money  into  court." 

Sect.  15.  "  That  where  any  oath  is  hereby  required  and  directed  to  be 
taken,  the  justice  or  justices  of  the  peace  of  the  county,  riding,  city,  town, 
borough,  or  division,  where  the  offence  shall  be  committed,  shall  adminif- 
ster,  and  he  or  they  is  and  are  hereby  respectively  empowered  to  adminirtg 
the  same." 

Sect.  16.  "That  if  any  person  shall  think  himself  or  herself  aggrieved 
by  any  thing  done  by  any  justice  or  justices  of  the  peace,  in  pursuance  of  uni 
act,  such  person  may  appeal  to  the  justices  of  the  peace  at  the  next  general 
or  quarter  sessions  of  the  peace  to  be  holden  for  the  county,  riding,  eta, 
town,  borough,  or  division,  wherein  the  cause  of  such  complaint  shall 
arise,  having  first  entered  into  a  recognizance,  with  sufficient  surety,  befbit 
such  justices,  to  prosecute  and  abide  by  the  order  or  orders  that  shall  be  mad* 
on  such  appeal,  and  also  giving,  or  causing  to  be  given,  to  the  justice  by 
whose  act  or  acts  such  person  shall  think  himself  or  herself  aggrieved,  notkt 
in  writing  of  his  or  her  intention  to  bring  such  appeal,  ana  of  the  nutter 
thereof,  within  six  days  after  the  cause  of  such  complaint  shall  have  arisen-" 

Sect  17.  "That  this  act  shall  be  deemed,  adjudged,  and  taken  to  he  a 
public  act ;  and  be  judicially  taken  notice  of  as  such  by  all  judges,  justices, 
and  other  persons  whomsoever,  without  specially  pleading  the  same."  (See 
also  56  Geo.  HI.  c.  139,  post,  447.) 


Form  of  inden- 
ture to  a  chim- 
ney-sweeper. 


The  Schedule  to  which  the  Act  refers. 

This  Indenture,  made  the  day  of  in  the  year  of  the  reifp 

of  our  sovereign  Lord,  George  the  Third,  by  the  grace  of  God,  of  Great  Britaia, 
France,  and  Ireland,  King,  Defender  of  the  Faith,  Afc,  and  in  the  year  of  ear  Lsri 
between  A.  B.  and  C.  D.,  churchwardens  and  overteers  of  the  poer  of  (** 
parish  of  in  the  county  of  [or,  E.  F.,  the  father  or  next  friend  *f 

the  boy  to  be  placed  out,  as  the  case  may  be  J,  of  the  one  part,  and 
of  the  parish  of  in  the  county  of  chimney-sweeper,  of  the  ether  fart* 

witnesseth,  That  the  said  churchwardens  and  overteers  of  the  poor  for,  the  soid  £.  ft 
as  the  case  may  be],  by  and  with  the  consent  and  approbation  ofQ,  II.  end  I.  &• 


*•»«£  »r«o  wiu  ici  m  .    /inu    tne  WKi  111  COIMMieiKICIOft  Of  KIM 

U  which  he  [or  lAe]  hath  and  beareth  towards  the  said  apprentice,  and  of  the 
service  to  to  be  performed  by  him,  doth  hereby  covenant,  promise,  and  agree 
tmid  churchwardens  and  overseers  of  the  poor  [or,  the  said  E.  F.  as  the  case 
|,  that  he  [or  she],  the  said  his  [or  her]  said  apprentice, 

rt  and  mystery  of  a  chimney-sweeper,  which  he  [or  she]  now  uselh,  shall  and 
eh  and  instruct,  or  cause  to  be  taught  and  instructed,  in  the  best  manner  that 
he]  can,  and  shall  and  will  provide  and  allow  unto  the  said  apprentice,  during 
said  term,  competent  and  sufficient  meat,  drink,  washing,  lodging,  apparel, 
other  things  necessary  for  the  said  apprentice:  And  that  the  said 

ertcutors,  administrators,  or  assigns,  shall  not  nor  will  assign  over  this 
indenture,  or  the  apprentice  to  be  bound  thereby,  without  the  consent  and 
'ion,  in  writing  of  two  or  more  such  justices  of  the  peace  to  be  signified  according 
rrm  of  the  approbation  hereunder  written.  And  whereas,  from  the  nature  of 
lessor  employment  of  a  chimney-sweeper,  it  is  necesiaryfor  the  boys,  employed 
ing,  to  have  a  dress  particularly  suited  to  that  purpose,  which  dress  is  only  Jit 
part  of  the  occupation  ;  the  said  doth  hereby  also  covenant, 

and  agree  to  and  unth  the  said  churchwardens  and  overseers  of  the  poor  [or, 
E.  F.,  as  the  case  may  be],  to  find  and  allow  such  suitable  dress  for  the  said 
ce,  as  often  as  need  or  occasion  shall  be  and  require,  and  provide  for,  and 

0  the  said  apprentice,  once  in  every  year  at  least,  during  the  term  aforesaid, 

1  above  the  said  dress  proper  for  climbing,  one  whole  and  complete  suit  of 
,  with  suitable  linen,  stockings,  hats,  and  shoes :  And  further,  that  the  said 

shall  and  will,  at  least  once  in  every  week,  cause  the  said  appren- 
to  thoroughly  washed  and  cleansed  from  soot  and  dirt,  and  shall  and  will 
the  said  apprentice  to  attend  the  public  worship  of  God  on  the  Sabbath  day, 
mit  and  allow  him  to  receive  the  benefit  of  any  other  religious  instruction  ;  and 
said  apprentice  shall  not  wear  his  sweeping  dress  on  that  day :  And  that  the 
shall  not  nor  will  compel  or  oblige  the  said  apprentice  to  call 
At,  or  any  other  places,  before  seven  of  the  clock  in  the  morning,  nor  after 
ftkeelock  at  noon,  between  Michaelmas  and  Lady-day,  nor  before  Jive  of  the 
l  the  morning,  nor  after  twelve  of  the  clock  at  noon,  between  Lady-day  and 
hnas :   And  that  the  said  shall  not,  nor  will  at  any  time 

the  said  term,  let  out  his  [or  her]  said  apprentice  for  hire  by  the  day,  night,  or 
te,  to  any  other  person  or  persons  exercising  or  using  the  said  trade,  nor  shall 

or  any  person  or  persons  whomsoever  by  his  [or  her]  direc- 
fwbre  or  force  him,  the  said  apprentice,  to  climb  or  go  up  any  chimney  which 
actually  on  fire,  nor  make  use  of  any  violent  or  improper  means  to  force  him 
or  go  up  any  such  chimney  ;  but  shall  in  all  things  treat  his  [or  her]  said 
cm  with  as  much  humanity  and  care  as  the  nature  of  the  employment  of  a 
^sweeper  will  admit  of.     In  witness,  tyc.  .    w_. 
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Proviso  to  that 
effect  to  be  an- 
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nant,  but  if 
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Sixthly,  Of  thousand  seven  hundred  and  ninety-two,  in  case  of  the  death  of  any  master 
settlement  fry  or  mistress  of  any  parish  apprentice,  daring  the  term  of  such  apprenticeship, 
apprenticeship.    upon  fae  binding  out  of  which  apprentice  no  larger  sum  than  fire  pounds 

i.  The  statutes,    nas  been  or  8n&U  **  P^»  sucn  covenant  as  is  before  mentioDed  lor  the 
&c.  maintenance  of  such  apprentice,  inserted  in  the  indenture  of  apprenticeship, 

for  maintenance    by  which  such  apprentice  shall  hare  been  or  shall  be  bound,  shall  not  con- 

rfc?«  'with  whom  ^nue  an(*  ^  m  *orce  f°r  an(^  during  any  longer  time  than  for  three  calen- 
no  more  than        dar  months  next  after  the  death  of  such*  master  or  mistress,  and  that  during 
^^and?  •haU    such  three  calendar  months  such  apprentice  shall  continue  to  live  with  and 
tinne^forceno"  serve,  as  an  apprentice,  the  executors  and  administrators  of  such  master  or 
longer tiianthree  mistress,  some  or  one  of  them,  or  such  person  or  persons  as  such  executors 
~ """    ^     or  administrators,  some  or  one  of  them,  shall  appoint ;  and  the  master  or 
mistress  whom  such  apprentice  shall  accordingly  serve  during  the  said  three 
calendar  months,  and  also  such  apprentice  shaU  during  that  time  be  subject 
and  liable  to  all  the  laws  which  are  or  shall  be  in  force  for  the  better 
government  and  regulation  of  masters  and  parish  apprentices ;  and  that  in 
all  such  parish  indentures  of  apprenticeship  as  aforesaid,  which  shall  be 
made  from  and  after  the  first  day  of  /u/y,  one  thousand  seven  hundred  and 
ninety-two,  there  shall  be  annexed  to  the  covenant  in  such  indentures  to  be 
entered  into  on  the  part  of  the  master  or  mistress  of  such  apprentice,  for 
such  maintenance  as  aforesaid,  a  proviso  declaring,  that  sucn  a  covenant 
shall  not  be  made  to  continue  and  be  in  force  for  any  longer  time  than  for 
itted  th  tDrec  ca^en^ar  months  next  after  the  death  of  such  master  or  mistress,  in 

covenant  to  con-  case  sucn  master  or  mistress  shall  die  during  the  term  of  such  apprentice- 
tin  iic  no  louger     ship ;  which  proviso  may  be  in  the  form  or  to  the  effect  mentioned  in  the 

schedule  hereunto  annexed,  marked  with  the  letter  A ;  and  in  case  such 
proviso  shall  happen  to  be  omitted  in  any  such  indenture,  the  covenant 
therein  contained  on  the  part  of  the  master,  for  the  maintenance  of  the 
apprentice,  shall  be  deemed  and  taken  to  continue  and  be  in  force  tar  no 
longer  time  than  for  three  calendar  months  next  after  the  death  of  such 
master  or  mistress,  in  case  such  master  or  mistress  shall  die  during  the  tern 
of  such  apprenticeship ;  any  thing  in  any  such  covenant  to  the  contrary 
notwithstanding." 

•Sect  2.  u  That  within  such  three  calendar  months  after  the  death  of  such 
master  or  mistress,  it  shall  and  may  be  lawful  for  any  two  justices  of  the 
peace  of  the  county,  city,  town,  riding,  division,  or  place,  where  such  master 
or  mistress  shall  have  died,  on  application  made  to  them  by  the  widow  of 
such  master,  or  by  the  husband  of  such  mistress,  or  by  any  son  or  daughter, 
brother  or  sister,  or  by  any  executor  or  executrix,  administrator  or  admini*- 
Xc^ewrkSonf  tratrix,  of  such  master  or  mistress,  by  indorsement  on  any  such  indenture  of 
herein  specified,  apprenticeship,  or  the  counterpart  thereof,  or  by  any  other  instrument  in 
011  application,      writing,  (which  indorsement  or  instrument  may  be  in  the  forms  or  to  the 

effect  mentioned  in  the  schedule  hereunto  annexed  marked  with  the  letters 
B.  and  C),  to  order  and  direct  that  such  apprentice  shall  serve  as  an  ap- 
prentice any  one  of  such  persons  so  making  such  application  as  aforesaid 
(such  person  having  lived  with,  and  having  been  part  of  the  family  of,  such 
master  or  mistress  at  the  time  of  his  or  her  death)  as  the  said  justices  shaU 
in  their  discretion  think  fit,  for  aud  during  the  residue  of  the  term  mentioned 
in  such  indenture  of  apprenticeship ;  and  the  person  obtaining  such  order 
shall  declare  his  acceptance  of  such  apprentice,  by  subscribing  his  or  her 
name  to  such  order ;  and  that  from  and  after  such  order  shall  be  made,  the 
executors  and  administrators,  and  the  personal  assets,  estate,  and  effects 
of  the  master  or  mistress  so  dying  as  aforesaid,  shall  be  released  and  dis- 
charged of  and  from  any  promise  or  covenant  whatsoever,  contained  in  any 
such  indenture  of  apprenticeship,  on  the  part  of  such  master  or  mistress,  hi 
<r  her  executors  or  administrators,  to  be  done  and  performed;  and  the 
person  obtaining  the  same  shall  be,  and  be  deemed  and  taken  to  be,  the 
master  or  mistress  of  such  apprentice,  in  like  manner  as  if  such  apprentice 
had  been  originally  bound  to  such  master  or  mistress ;  and  that  such  haft- 
mentioned  master  or  mistress,  his  or  her  executors  and  administrator!,  each 
and  every  of  them,  shall  be  held  and  bound  by  the  several  promises  and 
covenants  contained  in  any  such  indenture  of  apprenticeship  on  the  part  of 
the  master  or  mistress  therein  named,  his  or  her  executors  or  administrators, 
to  be  done  and  performed,  in  like  manner  as  if  such  master  or  inistress  ob- 


Within  three 
months  after  the 
death  of  a  mas- 
ter, two  Justices 
may  order  ap- 
prentices to 
serve  the  residue 
of  their  terras 


b  indenture  of  apprenticeship." 

4.  u  That  in  case  no  such  application  shall  he  made  as  aforesaid 
hree  calendar  months  next  after  the  death  of  such  master  or  mistress, 
le  such  two  justices,  to  whom  any  such  application  as  aforesaid  shall 
;n  made,  shall  not  think  fit  that  such  apprenticeship  should  he  con- 
lien  the  said  apprenticeship  shall  be  determined,  and  the  indenture 
mticeship  and  covenants  therein  contained  shall  be  at  an  end,  in 
iner  as  they  would  have  been  at  the  expiration  of  (he  term  therein 
ed." 

5.  "  That  nothing  hercin-before  contained  shall  extend,  or  be  con- 
j  extend,  to  any  parish  apprentice,  but  to  such  only  as  shall  be 
ith,  and  shall  make  part  or  the  family,  or  shall  be  in  the  actual  em- 
t,  of  such  original  master  or  mistress,  or  of  any  subsequent  master  or 
appointed  under  and  by  virtue  of  the  several  provisions  of  this  act  at 

of  the  death  of  any  such  masters  or  mistresses  respectively ." 
8.  "  That  in  case  any  such  original  master  or  mistress  as  aforesaid, 
naster  or  mistress  appointed  under  or  by  virtue  of  this  act,  shall, 
he  term  of  any  such  parish  apprenticeship  as  aforesaid,  or  if  the 
•s  or  administrators  of  such  masters  or  mistresses,  any  or  either  of 
tying  assets,  shall,  during  such  three  calendar  months  as  aforesaid, 
•  neglect  to  maintain  and  provide  for  any  such  apprentice,  according 
rms  of  such  covenant,  it  shall  and  may  be  lawful  lor  any  two  justices 
sace  of  the  county,  city,  town,  riding,  division,  or  place  in  which  the 
r  place  shall  lie,  to  which  such  apprentice  shall  belong,  on  com- 
f  such  apprentice,  or  of  the  churchwardens  and  overseers  of  the 
such  parish  or  place,  by  warrant  under  their  hands  or  seals,  to  levy 
!«s  and  sale  of  the  personal  estate  and  effects  or  assets  of  such  master 
ess  respectively,  such  sum  or  sums  of  money  as  shall  be  necessary 
maintenance  and  clothing  of  such  apprentice,  and  as  shall  also  be 
j  to  reimburse  to  the  churchwardens  and  overseers  of  the  poor  of 
risk  or  place,  any  sum  or  sums  of  money  that  shall  have  been  rea- 
expenaed  by  them  for  that  purpose." 

7.  "  That  it  shall  and  may  be  lawful  for  any  master  or  mistress  of 
i  parish  apprentice  as  aforesaid,  by  indorsement  on  the  indenture  of 
oeship,  or  by  other  instrument  in  writing,  by  and  with  the  consent 
ustices  of  the  peace  of  the  county,  city,  town,  riding,  division,  or 
lere  such  master  or  mistress  shall  dwell,  testified  by  such  justices 
eir  hands,  to  assign  such  apprentice  to  any  person  who  is  willing  to 

h  suinrenticft  for  the  residue  of  the  term   mentioned  in   such  in- 


If  no  application 
be  made,  or  the 
Justices  should 
not  think  lit  that 
the  apprentice- 
ship should  be 
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end. 


Act  to  extend  to 
such  parish  ap- 
prentices only  as 
shall  be  living 
with  the  master. 
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Sixthly,  Of      assignment  shall  be  made,  to  all  intents  and  purposes  whatsoever,  and  so 

settlement  bit      from  time  to  time,  as  often  as  it  shall  be  necessary  or  conTenient  for  any 

apprenticeship.    8Uch  subsequent  master  or  mistress  to  part  with  any  such  apprentice ;  and 

The  statutes,     °^  justices  of  the  peace  shall  have  the  like  power  and  authority,  in  the 

&c.  several  cases  last  mentioned,  with  respect  as  well  to  the  subsequent  mister 

or  mistress,  masters  or  mistresses,  as  to  the  apprentice,  as  such  justices  shall 
then  have  by  any  law  for  the  better  regulation  of  parish  apprentices.'1 
justices  may  Sect.  8.  "  That  it  shall  and  may  be  lawful  for  two  justices  of  the  peace  of 

^"^Sces  whose  ^e  coullty»  c*tv>  town,  riding,  division,  or  place,  where  any  such  master  or 
masters  cannot  mistress  shall  live,  on  the  application  of  such  master  or  mistress  requesting 
employ  or  main-  that  any  such  apprentice  may  be  discharged,  for  the  reasons  aforesaid,  to 
tain  them.  enquire  into  the  matter  of  such  allegations,  and  to  discharge  anv  such  ap- 

prentice from  his  apprenticeship,  in  case  the  said  two  justices  shall  find  such 
allegations  to  be  true." 
Not  to  extend  to  Sect.  9.  "  That  nothing  herein-before  contained  shall  extend,  or  be  con- 
aihomnnweThan  8trueo^  to  extend,  to  the  indenture  made  on  the  binding  of  any  apprentice, 
five  pounds  shall  by  the  churchwardens  or  overseers  of  the  poor  of  any  parish  or  place,  or  the 
be  given.  major  part  of  them,  under  and  by  virtue  of  the  powers  given  to  them  by  the 

statute  made  in  the  forty-third  year  of  the  reign  of  Queen  Elizabeth,  in  the 
case  of  any  such  binding,  where  a  larger  sum  than  five  pounds  shall  be 
given,  but  that  such  binding  shall  be  subject  and  liable  to  the  like  rules  and 
regulations  as  they  would  have  been  subject  and  liable  to  in  case  this  act  had 
not  been  made." 
No  indorsement        Sect.  10."  That  no  indorsement  or  indorsements  on  any  parish  indenture  of 
turesto  be"uabie   apprenticeship  herein-before  mentioned,  made  or  executed  in  pursuance  of 
to  stamp  duty,       this  act,  shall  be  charged  or  chargeable  with  any  duty  imposed  upon  stamped 
'Sim0  ^^be1"    Te^um'  parchment,  and  paper,  but  the  same  shall  be,  and  are  hereby  de- 
charged  higher      clared  to  be  exempted  therefrom,  and  that  no  other  instrument  or  instrt- 
than  the  duty  on  ments  in  writing  herein-before  mentioned,  shall  be  charged  or  chargeable 
parish  inden-        wj^  anv  higner  duty  than  with  the  duty  imposed  or  to  be  imposed  on  pariA 

indentures  of  apprenticeship." 
justices dis-  Sect.  11.  "That  in  every  case  where  any  parish  apprentice  whatsoever 

charging  any  dhal\  be  discharged  from  his  apprenticeship  by  two  justices,  under  and  bf 
the  test  recited "  virtue  of  the  said  last  mentioned  act,  it  shall  and  may  be  Lawful  for  such 
act,  may  order      two  justices  to  order  such  master  or  mistress  to  deliver  up  to  such  apprentice 

d^verwfup?and  n*s  or  ner  c^otnes  ^d  wearing  apparel,  and  also  to  pay  to  such  church- 
a  sum  not  ex-       wardens  and  overseers  of  the  poor  of  the  parish  or  place  to  which  sod 
CCedl^tohe Dftid  v^V^^c*  sna^  belong,  some  or  one  of  them,  a  sum  not  exceeding  lei 
Uieparish officers  pounds,  to  be  applied  by  them,  some  or  one  of  them,  under  the  order  d 
for  placing  him      such  justices,  for  the  again  placing  and  binding  out  such  apprentice* 
out  again,  &c ;     discharged  as  aforesaid,  or  otherwise,  for  his  or  her  benefit,  as  to  such  jus- 
tices shall  seem  meet ;  and  also  to  pay  a  sum,  not  exceeding  five  pound*,  i> 
case  such  master  or  mistress  shall  refuse  to  deliver  up  such  clothes  aid 
wearing  apparel ;  and  in  case  such  master  or  mistress  shall  refuse  to  psj 
the  sum  so  ordered  by  the  said  justices  to  be  paid  as  aforesaid,  or  either  d 
them,  or  any  part  thereof,  it  shall  and  may  be  lawful  for  such  two  justice*, 
by  warrant  under  their  hands  and  seals,  to  levy  the  same  by  distress  and 
sale  of  the  goods  and  chattels  of  such  master  or  mistress,  together  with  the 
and  may  compel    reasonable  expences  of  such  distress ;  and  also,  that  it  shall  and  may  he 
the  parish  officers  lawful  for  such  two  justices,  if  they  shall  so  think  fit,  to  compel  sat* 
comi«Ince<toe      churchwardens  and  overseers  of  the  poor,  some  or  one  of  them,  to  enter  into 
prosecute  mas-      a  recognizance  for  the  effectual  prosecution  by  indictment  of  such  master  or 
tcrs  for  iii-treat-    mistress  for  such  ill  treatment  of  any  such  apprentice  so  discharged  a» 
Sees,  °kcappren '    aforesaid,  and  also  to  order  that  the  costs  and  expences  of  such  proxcotiot 

shall  be  paid  and  discharged,  or  reimbursed  to  such  person  or  persons  enter- 
ing into  such  recognizance  as  aforesaid,  one  moiety  thereof  out  of  the  poor- 
rates  of  the  parish  or  place  to  which  such  apprentice  shall  belong,  ana  the 
other  moiety  thereof  out  of  the  common  stock  of  the  county  in  which  soft 
parish  or  place  shall  lie ;  and  in  case  the  churchwardens  and  overseers  of 
the  poor  of  such  parish  or  place,  for  the  time  being,  shall  refuse  to  pay  sat* 
their  moiety  as  aforesaid,  it  shall  and  may  be  lawful  for  such  two  justices 
by  warrant  under  their  hands  and  seals,  to  levy  the  same  by  distress  and  sdf 
of  the  goods  and  chattels  of  such  churchwardens  and  overseers  of  the  poor,  an; 
or  either  of  them,  together  with  the  reasonable  expences  of  such  distress " 
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Sect.  12.  "That  in  every  case  where  any  pariah  apprentice  shall  have  Sixthly,  Of 
been  so  discharged  from  any  master  or  mistress  as  albresaid,  onto  and  by  mttUmtta  6y 
virtue  of  the  said  last  mentioned  act,  and  such  master  and  mistress  shall    •ppr*ntie*kip. 


nave  been  convicted  of  such  offence,  in  consequence  of  such  piosecotion  by   ]a1te 
fadjctment  as  aforesaid,  or  shall  have  been  found  guilty  thereof  in  any  See. 


brought  at  the  suit  of  the  party  injured,  it  shall  not  be  lawful  for  the  Justices  mar 
aharchwardens  and  overseers  of  the  poor  of  any  parish  or  place,  or  the  major  2*muZ££m 
fart  of  them,  to  bind  any  other  apprentice  upon  such  person ;  but  mat  SawSmIiS 
ohtsiernr  such  person  ought  or  would  be  compellable  to  take  a  parish  netted  aetwhai 
apprentice,  it  shall  and  may  be  lawful  for  any  two  Justices  of  the  peace  of  ^S^mS^ 
the  county,  city,  town,  riding,  division,  or  place,  where  such  person  shall  SoeTto  pe?to 
■aide,  upon  application  made  to  them  by  the  churchwardens  and  overseers  ttepartAoOean 
of  the  poor  of  such  parish  or  place,  to  order  and  direct  that  such  person  tSSagtm 
snail  pay  into  the  hands  of  such  churchwardens  and  overseers  of  the  poor,  {"•»*•»  "j**"* 
some  or  one  of  them,  a  sum  not  exceeding  the  sum  of  ten  pounds,  nor  less  gtatproSf* 
ihan  five  pounds,  for  the  purpose  of  binding  out  the  child  (intended  to  be  of  Mndffoat 
bead)  an  apprentice,  with  the  approbation  of  such  two  justices;  and  in  t*»okM,*e. 
ease  each  person  shall  refuse  to  pay  such  sum  as  aforesaid,  then  mat  it 
tlall  and  may  be  lawful  for  such  two  justices,  by  warrant  under  their  hands 
and  semis,  to  levy  the  same  by  distress  and  sale  of  the  goods  and  chattels  of 
snob  person,  together  with  the  reasonable eapenoes  of  suot  distress:  provided 
always,  that  it  shall  and  may  be  lawful  for  such  master  or  mistress  as  afore-  Marfan  may 
arid,  from  whom  any  parish  apprentice  shall  be  discharged  under  and  by  ljgAtilSf1,M 
shtise  of  the  act,  made  in  the  twentieth  year  of  the  reign  of  King  George  13?^^^^ 
«!•  8econd,  to  appeal  against  the  order  made  forsuchdischsdrs^asaforessso, 
and  also  against  any  such  order  made  for  his  or  her  payment  of  any  such 
sssm  or  sums  of  money  in  consequence  thereof  as  aforesaid,  or  for  his  or  her 
sayrnent  of  any  sum  or  sums  of  money  in  lieu  of  a  subsequent  binding,  onaotfeeef 
inslay  and  br  virtue  of  the  provisionsof  this  act,  to  the  next  general  quarter  •^■ft«'t»* 
Sanson*  of  the  peace  of  the  county,  city,  riding,  division,  or  place,  where  aSattUate 
Snen  orders,  any  or  either  of  them,  shall  be  made,  and  upon  such  appeal  tfasyaartsr 
mo  amid  court  of  general  quarter  sessions  shall  finally  determine  the  same,  ssuawne. 
in  their  discretion,  allow  to  all  parties  their  reasonable  costs;  and  no 
listless  for  enforcing  the  payment  of  any  such  sum  or  sums  of  money 
last  mentioned,  shall  be  taken  until  after  the  general  quarter  session 
of  the  peace  to  be  holden  next  after  any  such  order  as  aforesaid  shall  be 
made,  in  case  the  person  who  is  ordered  to  pay  the  same  shall,  within  seven 
days  after  notice  given  to  him  or  her  of  such  order  being  made,  give  notice 
to  such  churchwardens  and  overseers  of  the  poor,  some  or  one  of  them,  of 
jay^li  intended  appeal ;  and  in  case  such  person  shall  fail  to  appear  in  sup-  Forty  shilling* 
port  of  bis  appeal  at  such  general  quarter  session,  then  the  sum  of  forty  ^^JSLjf " 
gfrfflingpi  shall  be  added  to  the  expences  of  the  distress  before  directed  to  be  appeal. 
taken,  and  levied  accordingly.'' 

Sect.  13.  "That  in  all  cases  where  any  parish  apprentice  shall  be  dis-  Apprentices  dis- 
charged by  two  justices,  under  and  by  virtue  of  the  said  last  mentioned  act,  Sehavtourmav 
from  his  or  her  apprenticeship,  on  account  of  any  misdemeanour,  mis-  be  sent  to  the  i 
carriage,  or  ill  behaviour  on  the  part  of  such  apprentice,  that  it  shall  and  bouse  of  correc- 
Snar  be  lawful  for  such  two  justices,  if  they  think  proper,  by  warrant  under 
their  hands  and  seals,  to  punish  such  offender  by  commitment  to  the  house 
of  correction,  there  to  remain  and  be  corrected,  and  kept  to  hard  labour,  for 
a  reasonable  time,  not  exceeding  three  calendar  months,  as  to  such  justices 
shall  seem  meet'' 

Sect.  14.  **  That  if  any  person  shall  be  aggrieved  by  any  matter  or  thing  parties  aggrieved 
done,  or  omitted  to  be  done,  by  any  churchwarden  or  overseer  of  the  poor,  SJ7QJJrt«»w- 
or  by  any  of  his  Majesty's  justices  of  the  peace,  or  by  any  other  person  or  gions. 
mens  whomsoever,  under  and  by  virtue  of  this  act,  besiaes  such  matters 
dungs  for  which  an  appeal  is  herein-before  specially  given,  it  shall  and 
_ay  be  lawful  for  such  person  or  persons  to  appeal  to  the  next  general 
Quarter  sessions  of  the  peace,  where  the  same  shall  be  heard  and  finally 
determined ;  and  such  court  may  award  reasonable  costs  and  expences  to 
either  party  before  them." 
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Schedule  referred  to  in  this  Act. 

(A.)  Form  of  Proviso  to  be  added  to  the  Covenant  for  Maintenance. 
"Provided  always,  That  the  said  last  mentioned  covenant  on  the  part  of  the  said 
F.  M.  [the  master],  his  executors  and  administrators,  to  be  done  and  performed, 
shall  continue  and  he  in  force  for  no  longer  time  than  for  three  calendar  months  next 
after  the  death  of  the  said  F.  M.,  in  case  he,  the  said  F.  M.,  shall  happen  to  die 
during  the  continuance  of  such  apprenticeship,  according  to  the  provisions  of  an  act 
passed  in  the  thirty-second  year  of  the  reign  of  King  George  the  Third,  intituled, 
[Here  set  forth  the  title  of  the  act]. 

(B.)  Form  of  the  Order  of  two  Justices,  directing  a  Parish  Apprentice  to 
continue  with  the  Widow  [or  as  the  case  may  MJ  of  his  deceased  Master, 
by  indorsement  on  the  Indenture  or  counterpart  thereof;  on  which 
binding  no  more  was  paid  than  the  sum  for  that  purpose  mentioned  in 
this  act 

County  of]  Whereas,  F.  M.  [the  master],  within  named,  late  of  the  parish  ef 
\  in  the  said  county,  died  on  the  day  of  being 

within  three  calendar  months  now  last  past,  we,  two  of  his  Majesty  s  justices  of  the 
peace  for  the  county  aforesaid,  whose  names  art  hereunto  subscribed,  on  the  appbee- 
Hon  and  at  the  request  of  A.  M.,  widow  [or  as  the  case  may  be],  of  the  said  F.  M., 
living  with  and  being  part  of  the  family  of  the  said  F.  M.,  at  the  time  of  his  death, 
do  hereby  order  and  direct,  that  A.  P.,  the  apprentice  within-named,  who  was  m  tk 
service  and  actual  employment  of  the  said  F.  M.,  at  the  time  of  his  death,  shall  stm 
the  said  A.M.  as  such  apprentice,  for  the  residue  of  the  term  of  such  apprentice**} 
within-mentioned,  according  to  the  provisions  of  an  act  passed  in  the  thirty-sstsmi 

{tear  of  the  reign  of  King  George  the  Third,  intituled,  An  act  for  the  farther  infl- 
ation of  parish  apprentices.     Witnets  our  hands,  this  day  of 

I,  the  above-named  A.  M.,  do  hereby  declare,  That  the 
above  order  is  made  at  my  request,  and  that  I  do  accept 
the  said  A.  P.  as  my  apprentice,  according  to  the  terms 
and  covenants  contained  in  the  said  indenture,  and 
according  to  the  provisions  of  the  said  act.  Witness 
my  hand,  the  day  and  year  above  written. 


(C.)    Form  of  the  like  Order,  by  a  separate  Instrument 

County  of  )  Whereas  it  appears  unto  us,  two  of  his  Majesty's  justices  of  the  setts/* 
I      the  said  county,  That  A.  P.  [the  apprentice],  was  bound  anemm- 
tice,  by  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  (•  F .  K* 

[the  master],  late  of  the  said  parish,  and  that  the  said  F.  M./M 

on  day  of  being  within  three  calendar  months  now  last  past :  see 

we,  the  said  two  justices,  on  the  application  and  at  the  request  of,  e)e.  [then  tetfet 
end,  as  before,  mutatis  mutandis.] 


D. 


(D.)    Form  of  the  Assignment  of  such  a  Parish  Apprentice,  with  the  cm- 
sent  of  two  Justices,  by  indorsement  on  the  Indenture  or  counterpart 

County  of  >  Be  it  remembered,  that  the  within  named  F.  M.  [the  matter],  by  ami 
$  with  the  consent  and  approbation  of  I.  P.  and  K.  P.,  two  ef  kit 
Majesty' s  justices  of  the  peace  for  the  said  county,  whose  names  are  subscribed  ts  the 
consent  hereunder  written,  doth  hereby  assign  A.  P.,  the  apprentice  within  named, 
unto  N.  M.  [the  new  master],  to  serve  him  during  the  residue  of  the  term  tritaa* 
mentioned ;  and  that  he,  the  said  N.  M.,  doth  hereby  agree  to  accept  and  tabs  fist 
said  A.  P.  as  an  apprentice  for  the  residue  of  the  said  term,  and  doth  hereby  edusm 
ledge  himself,  his  executors  and  administrators,  to  be  bound  by  the  agreements  end 
covenants  within 'mentioned  on  the  part  of  the  said  F.  M.  to  be  done  and  performed, 
according  to  the  due  intent  and  meaning  thereof ',  and  pursuant  to  tkejpreeuiemtsfem 
act  passed  in  the  thirty -second  year  of  the  reign  of  King  George  the  7mtrd,intkumJ, 
An  act  for  the  further  regulation  of  parish  apprentice*.  I*  witness  whereof,  me,  the 
said  F.  M.  and  N.  M.,  have  hereunto  set  our  hands,  this  day  of 

We,  two  of  his  Majesty's  justices  of  the  peace]   »  p 
above-mentioned,  do  consent  thereto.    Witness  >  v   r> 
our  hands,  this  day  of  J    «••  r. 
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CeiMiy  •/)  Whoroatit  appoanunto  u$,  I.  P.  enrfK.  P.,  (w^AttJfinWijtutJNt    epprfat/tttAfe. 
|     of  t*e  pomco  for  the  taid  county,  whom  namot  are  MttemW  to  the 


hereunder  wntton,  that  A.  P.  wa$  bound  an  apprentice  by  the  churchwardens  l.Tlwitatuta* 
no*ntf  tho  poor  of  the  parish  of  to  T.M.,  of  the  same  perish,  *°- 

by  indenture  bearing  date  on  or  about  the  day  of  until         ■• 

tko  mdd  A.  P.  should  attain  hit  ago  of  twont y-one  yawn.    Now  be  it  romemberod, 
that  tho  said  F.  M.,  by  and  with  tho  content,  b)c.  [and  so,  to  the  end,  as  before, 


The 42  Geo.  III.  a  46,  intituled  "  An  act  to  require  overseers  and  guardians  4*  Geo.  s,  c  «. 


at*  die  poor,  to  keep  a  register  of  the  several  children  who  shall  be  hound  or  °fi*!**A!f!rthe 
----*  ««*»  umJi  Beep  a 


w     i  by  them  as  apprentices ;  and  to  extend  the  pro  visioiis  of  an  act,  &^  fo  ent3nf 
passed  in  the  twentieth  year  of  the  reign  of  his  present  Majesty,  to  the  the  wane  of 


mting;  of  apprentice*  by  houses  of  indus^,  or  eetabliflhments  for  the  poor,  SSoSbv^ 
which  have  been  authorised  so  to  do  by  suo^  then,  end  each 

ovuiauais  of  the  poor  of  every  parish,  township,  or  place  appointed  by  virtue  SSTJtf1.^, 
ef  die  said  recited  act,  passed  in  the  forty-third  year  of  the  reign  of  Queen  SSoe^eoootti 


BBzabeth,  shall,  from  and  after  the  first  day  oi  June,  and  they  are  hereby  tngtoTbeiom 
nquired  to  provide  and  keep  a  book  or  books,  at  the  expence  of  the  said  lnth**fltadnte« 
pariah,  township,  or  place,  and  to  enter  or  cause  to  be  entered  therein,  the 
name  of  erery  child  who  shall  be  bound  out  by  them  respectively  as  an 
sppignUm,  together  with  the  sereral  other  particulars,  in  manner  and  form 

*ied  by  this  act,  according  to  the  schedule  hereunto  annexed ;  and  erery 

entry,  when  made  in  the  said  register,  shall  be  produced  and  laid 
9  the  two  justices  of  the  peace,  who  shall  signify  their  assent  to  the 
■denture  of  apprenticeship  of  erery  such  child,  at  the  time  when  such  in- 
denture shall  be  hid  before  such  justices  for  their  assent,  as  required  by  the 
said  recited  act ;  and  each  entry  in  die  said  register  shall,  if  approved  of  by 
anch  justices,  be  signed  by  them  according  to  the  fonn  marM  in  the  schedule 


Sect  2. u  That  if  any  overseer  ororerseers  of  the  poor  shall  refuse  or  FeneMv  ftr  not 
neglect  to  proride  and  keep  such  book  or  books,  or  to  make  such  entry  ESkot^mtoet* 
therein  aa  before  directed,  or  shall  destroy  or  permit,  buffer,  or  cause  to  be  Sgto nekeeach 
destroyed,  any  such  book  or  books,  or  shall  wilfully  and  knowingly  obliterate,  entries  therein, 
deface,  or  alter  any  such  entry,  so  that  the  same  shall  not  be  a  true  entry  of  t^flr?  pound** 
tike  sereral  particulars  hereby  required,  or  shall  wilfully  and  knowingly  leviable  by  dis- 
noake  a  false  entry  therein,  or  shall  so  permit,  suffer,  or  cause  the  same  to  be  ******  *c« 
done,  or  shall  not  produce  or  lay  such  oook  or  books  before  such  justices  as 
arfbreseid  for  their  signatures,  or  shall  not  deliver  or  tender,  or  cause  to  be 
delivered  or  tendered,  such  book  or  books  to  his,  her,  or  their  successor  or 
rocewwoxs  in  office,  within  fourteen  days  after  the  appointment  of  such  suc- 
cessor or  successors ;  or  if  any  such  successor  or  successors  shall  refuse  or 
neglect  to  receive  die  same  when  offered  or  tendered  to  him  or  them  by  his 
or  their  predecessor  or  predecessors  in  office,  then  and  in  every  such  case, 
erery  such  person  so  offending  shall,  for  every  such  offence,  on  being  convicted 
thereof  before  any  two  justices  of  the  peace  for  the  county,  city,  or  place 
where  the  offence  shall  be  committed,  on  the  oath  of  any  credible  witness 
(which  oath  such  justices  are  hereby  empowered  and  required  to  administer), 
or  on  the  voluntary  confession  of  the  party  or  parties,  forfeit  and  pay  a  sum 
not  exceeding  Owe  pounds,  to  be  recovered  by  distress  and  sale  of  the  goods 
chattels  of  the  offender  or  offenders,  by  warrant  under  the  hands  and 
of  the  justices  before  whom  the  offender  or  offenders  shall  be  con- 
wmgms*dt  and  the  overplus  (if  any)  of  the  money  arising  from  such  distress  and 
aale,  snail  be  returned  upon  demand  to  the  owner  or  owners  of  such  goods 
and  chattels,  after  deducting  the  costs  and  charges  of  making,  keeping,  and 
selling  such  distress ;  and  such  penalties  and  forfeitures  shall  be  applied 
tor  the  use  of  the  poor  of  the  parish,  township,  or  place,  for  which  such 
offiender  or  offenders  shall  be  overseer  or  overseers ;  and  in  case  sufficient 
distiess  cannot  be  found,  or  such  penalties  and  forfeitures  shall  not  be  paid 
forthwith,  it  shall  and  may  be  lawful  to  and  for  such  justices,  by  warrant 
under  their  hands  and  seals,  and  they  are  hereby  required  to  commit  every 
such  offender  to  the  common  gaol  or  house  of  correction  of  the  county,  city, 
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1.  The  statutes, 
&c. 

Books  may  be 
inspected,  and 
shall  be  deemed 
eridence. 


Form  of  cowrie- 
tion. 


When  appren> 
tices  shall  be 
assigned  under 
33  Geo.  3,  c.  57,  a 
like  entry  thereof 
shall  be  made  In 
the  said  book. 


This  act  extended 
to  persons  harms; 
like  powers  as 
orcr  seers. 


Appeal  may  be 
made  to  quarter 
sessions. 


The  powers  of  SO 
Geo.  3,  c.  96, 
shall  extend  to 
poor  children 
bound  appren- 
tices under  the 
authority  of  any 
subsequent  act. 


$00T— (V.  Settlement  of  the  Poor.) 

or  place  where  the  offence  shall  be  committed,  there  to  remain  without  bail 
or  mainprize,  for  any  time  not  exceeding  one  calendar  month,  unless  such 
penalties  and  forfeitures  shall  be  sooner  paid  and  satisfied." 

Sect  3.  "That  it  shall  and  may  be  lawful  for  any  person  or  persons,  at  ill 
seasonable  hours  to  inspect  such  book  or  books  in  the  hands  of  the  said 
overseer  or  overseers,  and  to  take  a  copy  of  such  entry  in  such  book  or  books, 
upon  payment  of  the  sum  of  sixpence,  except  in  case  of  any  of  his  Majesty's 
justices  of  the  peace  acting  in  and  for  the  said  county,  who  shall  be  entitled 
at  all  such  times  to  inspect  such  book  gratis ;  and  every  such  book  shall  be 
and  be  deemed  to  be  sufficient  evidence  in  all  courts  of  law  whatsoever,  in 
proof  of  the  existence  of  such  indentures,  and  also  of  the  seveial  particulars 
specified  in  the  said  register  respecting  such  indentures,  in  case  it  shall  be 
proved  to  the  satisfaction  of  such  court  that  the  said  indentures  are  lost  or 
nave  been  destroyed." 

Sect  4.  "  That  the  justices  of  the  peace  before  whom  any  person  shall 
be  convicted  by  virtue  of  this  act,  shall  and  may  cause  the  conviction  to  be 
drawn  up  in  the  following  form ;  (videlicet). 

Be  it  remembered,  that  on  the  day  of  in  the  year  of  our  L>rd 

A.  B.  is  convicted  before  us,  two  of  his  Majesty' s  justices  of  the  }*act 
for  the  [specifying  the  offence,  and  the  time  and  place  when  and  where 

committed,  as  the  case  may  be]  contrary  to  an  act  made  in  the  forty-second  v«w  «j 
the  reign  of  King  George  the  Third,  intituled,  [here  set  forth  the  title  of  this  act] 
Given  under  our  hands  and  seals  the  day  and  year  above  mentioned.*' 

Sect.  5.  u  That  whenever  any  such  apprentice  shall  be  assigned  or  bound 
over  to  any  other  master  or  mistress  by  virtue  of  an  act,  passed  in  the 
thirty-second  year  of  the  reign  of  his  present  Majesty,  intituled  an  act  fir 
the  further  regulation  of  parish  apprentices,  then  and  in  every  such  case, 
the  overseer  or  overseers,  party  or  parties  to  the  assignment  of  such  appren- 
tice, shall  insert  the  name  and  residence  of  the  master  or  mistress  to  whan 
such  apprentice  shall  be  assigned  or  bound  over  as  aforesaid,  together  wim 
the  other  particulars,  in  the  book  or  books  herein  directed  to  be  provided 
and  kept  by  such  overseer  or  overseers ;  and  for  non-performance  thereof 
every  such  overseer  or  overseers  shall  be  liable  to  the  pains,  penalties,  and 
forfeitures  incurred  by  this  act,  in  like  manner  as  if  such  apprentice  had 
been  originally  bound  to  such  master  or  mistress." 

Sect  6.  "  And  whereas  by  different  acts  of  parliament  the  like  powers  aie 
given  to  certain  persons  therein  named,  for  binding  out  parish  apprentices, 
as  are  given  to  the  overseers  of  the  poor ;  be  it  therefore  enacted,  that  such 
several  persons  shall  be  subject  to  the  like  pains,  penalties  and  forfeitures 
for  non-compliance  with  the  several  provisions  and  directions  in  this  act  con- 
tained, for  registering  any  parish  apprentice  bound  out  or  assigned  by  the* 
respectively,  to  which  overseers  of  the  poor  are  subject  and  liable  by  virtue 
of  this  act,  for  non-compliance  with  such  provisions  and  directions." 

Sect  7.  "  That  if  any  person  or  persons  shall  think  himself,  herself,  01 
themselves  aggrieved  by  any  thing  done  in  pursuance  of  this  act,  it  shall 
and  may  be  lawful  to  and  for  such  person  or  persons  to  appeal  to  the  justices 
at  the  first  general  quarter  sessions  of  the  peace  to  be  holden  for  the  county 
or  place  where  the  cause  of  appeal  shall  arise,  within  four  calendar  months 
next  after  the  cause  of  appeal  shall  have  arisen,  on  giving  to  the  person  or 
persons  appealed  against  ten  days'  notice  of  such  appeal,  ana  of  the 
matter  thereof;  and  the  justices  at  such  sessions  are  hereby  authorized  and 
required  to  hear  and  determine  the  matter  of  such  appeal  in  a  summary 
way,  and  to  grant  such  costs  and  expences  to  either  party  as  to  them  shall 
seem  reasonable. 

Sect.  8.  "  And  whereas  by  an  act,  passed  in  the  twentieth  Tear  of  Us 
present  Majesty,  the  powers  which  were  given  by  several  preceding  acts  of 
parliament  to  bind  poor  children  apprentices  are,  by  the  said  act  of  tk 
twentieth  year  of  his  Majesty,  extended  as  to  the  power  of  oompeffiat 
persons  to  receive  and  provide  for  such  poor  children  as  should  be  appointed 
to  be  bound  apprentices  to  them  in  pursuance  of  the  said  prior  acts:  tad 
whereas  since  that  time  several  acts  have  passed  by  which  houses  *f 
industry,  or  establishments  for  the  poor,  have  been  authotiied  to  foi 
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xs  ;   and  doubls  have  arisen  whether  tin*  powers  niid  provisions  in        ISittkty.ty 
act  of  the  twentieth  of  his  Majesty,  will  extend  to  the  case  of    w"i™»«<  *y 

X6  so  bound  out  under  the  authority  of  Midi  subseiguent  acts  ;  he    apprtiMmhtp. 

ire  enacted  by  thi-  anLli.iiity  .'ifon'said.    that  thp  several  powers  and     ~  jbt^^^~ 

is  in  ill.:  said  recited  act  "f  the  twentieth  of  hi-  Majesty    contained,    itc. 

cud  and  are  hcrclij    extendi ■•],   and   shall  have  full  effect,  to  pool 
bound  apprentices  under  (he  authority  or  any  acts  passed  since  Hie 

led  act,  in  tin1  same  man  Tier  a.s  il"  such  nils  bad  parsed  prior  to  tlie 

led  act  of  the  twentieth  of  his  Majesty." 
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1 

50  Geo.  III.  c.  108,  relates  to  apprentices  in 

51  Geo.  III.  c.  SO,  intituled  an  act  to  rcmlei 

binding  of  parish  apprentices.     "Whereas  by  ai  «lu„„™  »■-.,- 

lird  year  of  the  reign  of  Her  late  Majesty  Queen  Elizabeth,  intituled  torore  •t*ot4  tar 

for  the  relief  of  the  poor,  it  is  enacted,  '  That  the  churchwardens  twopenmoolr.. 
y  parish,  and  four,  three,  or  two  substantial  householders  there,  as 
e  thought  meet,  ruling  respect  to  the  proportion  and  greatness  of  the 
■aristi  and  parishes,  to  be  nominated  yearly  in  Batter  week,  or  within 
nth  after  Batter,  in  the  manner  therein  directed,  shall  be  ' 
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settlement  by 

apprenticeship. 

I.  The  statutes, 

acting  as  church- 
wardens,  Ac, 
valid.(a) 


The  act  not  to 
affect  prior 
decisions. 


64  Geo.  3,  c.  90. 

Repeals  5  Eliz.c. 
4,  s.  3 1, which  pro- 
hibited persons 
who  had  served 
a  seven  years' 
apprenticeship 
from  setting  up 
or  being  em- 
ployed to  work 
in  a  trade. 


Repeals  5  Ellz.  c. 
4,  s.  25,  so,  4],  as 
to  qualification  of 
persons  to  take 
and  become 
apprentices,  and 
enables  all  per- 
sons to  do  so. 
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the  poor  of  the  same  parish ;  and  that  it  shall  be  lawful  for  the  said  church- 
wardens and  overseers,  or  the  greater  part  of  them,  by  the  assent  of  two  jus- 
tices of  the  peace,  to  bind  the  children  of  such  parents  as  shall  not  by  the 
said  churchwardens  and  overseers,  or  the  greater  part  of  them,  be  thought  able 
to  maintain  their  children,  to  be  apprentices :  And  whereas  in  divers  small 
parishes  two  persons  only  have  been  annually  appointed  to  act  in  the  capacity 
of  churchwardens  as  well  as  overseers  of  the  poor :    And  whereas  divers 
indentures  for  the  binding  of  parish  apprentices,  and  certificates  of  the  set- 
tlements of  poor  persons,  have  been  executed  and  signed  by  such  two  persons, 
purporting  to  be  the  churchwardens  and  overseers  of  such  parishes ;  but,  by 
reason  that  the  said  indentures  and  certificates  have  not  been  signed  by  dis- 
tinct persons  as  churchwardens,  and  other  distinct  persons  as  overseers,  such 
Indentures  and  certificates  have  been  or  may  be  deemed  to  be  void.    Be  it 
therefore  enacted,  that  all  indentures  for  the  binding  of  varish  apprentices, 
and  all  certificate*  of  the  settlement  of  poor  persons,  whicn  have  been  here- 
tofore executed  and  signed  by  two  persons  only,  acting  or  purporting  to  act 
in  the  capacity  of  churchwardens  as  well  as  of  overseers  of  the  poor,  and 
also  such  indentures  and  certificates  as  shall  hereafter  be  so  signed,  shall  be 
considered  as  good,  valid  and  effectual,  as  if  the  same  had  been  executed 
and  signed  by  distinct  persons  as  churchwardens,  and  distinct  persons  as 
overseers  of  the  poor,  according  to  the  said  recited  act;  any  thing  therein  or 
in  any  other  act  contained  to  the  contrary  thereof  notwithstanding."  (a) 

Sect.  2.  "  Provided  always,  that  nothing  in  this  act  contained  shall  extend 
to  do  away  or  alter  any  decision  which  may  have  taken  place  in  any  court 
of  law,  respecting  the  binding  of  any  parish  apprentice,  or  the  settlement  of 
any  poor  person  before  the  passing  of  this  act. 

The  54  Geo.  III.  c.  96,  intituled  "An  act  to  amend  an  act,  passed  in  the  fifth 
year  of  Queen  Elizabeth,  intituled  an  act  containing  divers  orders  for  artifi- 
cers, labourers,  servants  of  husbandry  and  apprentices.  '  Whereas  by  an 
act  passed  in  the  fifth  year  of  the  reign  of  her  late  majesty  Queen  Elizabeth, 
intituled  an  act  containing  divers  orders  for  artificers,  labourers,  servants  tf 
husbandry  and  apprentices,  it  was  enacted,  That,  from  and  after  the  first 
day  of  May  then  next  coming,  it  should  not  be  lawful  to  any  person  or 
persons,  other  than  such  as  did  then  lawfully  use  or  exercise  any  art,  mys- 
tery, or  manual  occupation,  to  set  up,  occupy,  use  or  exercise  any  craft, 
mystery,  or  occupation  then  used  or  occupied  within  the  realm  of  Eng- 
land or  Wales,  except  he  shall  have  been  brought  up  therein  seven  yean  at 
least  as  an  apprentice ;  nor  to  set  any  person  on  work  in  such  mystery,  art  or 
occupation,  not  being  a  workman  at  that  day,  except  he  shall  have  bees 
apprentice  as  aforesaid,  or  else  having  served  as  an  apprentice  as  aforesaid, 
shall  become  a  journeyman,  or  hired  by  the  year,  upon  pain  that  every  per- 
son willingly  offending,  or  doing  the  contrary,  shall  forfeit  and  lose  forever/ 
default  forty  shillings  for  every  month :  And  whereas  it  is  expedient  that  so 
much  of  the  said  act  should  be  repealed;1  Be  it  enacted,  that  so  much  of 
the  said  recited  act  shall  be  and  the  same  is  hereby  repealed,  and  declared 
to  be  null  and  void  to  all  intents  and  purposes  whatsoever." 

Sect.  2.  "  *  And  whereas  by  the  said  statute,  divers  rules  and  regulation* 
were  enacted  respecting  the  qualification  of  persons  entitled  to  take  and 
become  apprentices,  and  the  term  of  years  for  which  such  apprentices  should 
be  bound,  and  as  to  the  mode  of  binding  such  apprentices ;  and  it  was  aho 
enacted  by  the  said  statute,  that  all  indentures,  covenants,  promises,  and 
bargains,  of  and  for  the  having,  taking,  or  keeping  of  any  apprentice,  other- 
wise thereafter  to  be  made  or  taken,  than  is  by  the  said  statute  limited, 
ordained,  and  appointed,  should  be  clearly  void  in  the  law  to  all  intents  and 
purposes ;  and  that  every  person  that  should  from  thenceforth  take  or  newiy 
retain  any  apprentice  contrary  to  the  tenor  and  true  meaning  of  the  saii 
act,  should  forfeit  and  lose  for  every  apprentice  so  by  him  taken  the  sum  at 


(a)  This  enactment  obviates  the  ob-  in  that  case,  per  Bay  ley,  J.,  3  B.  Ir  A. 

jecUons  to  the  settlement  taken  in  Rex  202.    And  see  construction  of  the  ads 

v.  All  Saints,   Derby,    13  East,    143;  in  Rex  w.  St.  Margaret's,  Leicester,  2  *• 

and    was  suggested    by    the   decision  b)  A.  200,  post.    Parish  Apprentum. 


"That  this  act,  or  any  thing  herein  contained,  shall  not  ex- 
construed  to  extend  to  defeat,  alter,  or  prejudice  the  custom 
f  the  city  of  London  concerning  apprentices,  or  the  ancient  cus- 
t,  privileges,  or  franchises  of  the  said  city,  or  of  any  other  city, 
ration,  or  company  lawfully  constituted,  or  the  citizens  and  free- 
f ;  or  any  bye-law  or  regulation  of  any  corporation  or  company 
istituted." 

Geo.  III.  c.  107,  intituled  "  An  act  to  render  valid  certain 
for  the  binding  of  parish  apprentices,  and  certificates  of  the 
)f  poor  persons,"  after  reciting,  that  churchwardens  sworn  into 
chole  parish,  have  acted  as  churchwardens  of  townthipt  within 
without  being  sworn  to  act  in  the  latter  capacity,  enacts,  "  That 
es  for  the  binding  of  poor  apprentices,  and  all  certificates  of 
»nts  of  poor  persons,  which  nave  been  heretofore  signed  and 
r  which  shall  hereafter  be  signed  and  executed  by  a  person 
who  at  the  time  of  his  or  their  signing  and  executing  such 
>r  certificate  of  settlement,  adted  as  churchwarden  or  church- 
lapel  warden  or  chapelwardens,  of  the  township,  hamlet,  or 
naing  such  poor  apprentice,  or  granting  such  certificate  of 
(hall  be  deemed  and  taken  to  be  as  good,  valid,  and  effectual 
une  had  been  signed  and  executed  by  a  person  or  persons 
jtu  into  the  office  of  churchwarden  or  chapelwarden  of  such 
unlet,  or  chapelry :  provided  always,  that  such  person  or  persons 
been  duly  sworn  into  the  office  of  churchwarden  of  the  parish 
township,  hamlet,  or  chapelry,  binding  such  poor  apprentice,  or 
:h  certificate,  be  contained,  or  into  the  office  of  churchwarden  or 
m  of  such  township,  hamlet,  or  chapelry." 
'That  all  indentures  for  the  bindmgof  poor  apprentices,  and 
tes  of  the  settlement  of  poor  persons,  which  shall  have  been 
igned  and  executed,  or  which  may  hereafter  be  signed  and  exe- 
ae  overseers  of  the  poor  of  any  township,  hamlet,  chapelry,  of 
the  churchwarden  or  churchwardens,  chapelwarden  or  chapel- 
ting  for  or  appointed  in  respect  of  such  township,  hamlet,  cba- 
ce,  or  the  major  part  of  them,  shall  be  deemed  and  taken  to  be 
id,  and  effectual  as  if  the  said  indentures  and  certificates  had 
and  executed  by  such  overseen  and  the  churchwardens  of  the 
sin  such  township,  hamlet,  chapelry,  or  place  is  situate,  or  the 
rfthem." 
"That  nothing  herein  contained  shall  be  construed  to  alter, 


Proviso  far  cus- 
toms of  London, 
ftc. 


54  Geo.  8,  c.  i#7. 
Indentures  and 
certificates  of 
settlements  valid, 
although  church- 
wardens, tic., 
not  sworn  in 
townships,  etc. 


Proviso. 


Indentures  and 
certificates  valid, 
if  executed  by 
overseers  of  the 
poor  of  any 
township,  &c. 


Proviso  for  set' 
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SCHEDULE.     Part  I. 


APPRENTICESHIP  and  CLERKSHIP.— Indenture  or  other 
instrument  or  writing;  containing  the  covenants,  article*  or 
agreements,  for  or  relating  to  the  service  of  any  apprentice,  (a) 
clerk  or  servant,  who  shall  be  put  or  placed  to  or  with  any 
master  or  mistress,  to  learn  any  profession,  trade  or  employ- 
ment whatsoever ;  except  articles  of  clerkship  to  attornies  and 
others,  hereinafter  specifically  charged. 

If  the  sum  of  money,  or  the  value  of  any  other  matter  or 
thing  which  shall  be  paid,  given,  assigned  or  conveyed, 
or  be  secured  to  be  paid,  given,  assigned  or  conveyed, 
to  or  for  the  use  or  benefit  of  the  master  or  mistress,  with 
or  in  respect  of  such  apprentice,  clerk  or  servant,  or  both 
the  money  and  value  of  such  other  matter  or  thing  shall 
not  amount  to  90/. 

If  the  same  shall  amount  to  30/.  and  not  amount  to    50/. 

If  the  same  shall  amount  to  50/.  and  not  amount  to  100/. 

If  the  same  shall  amount  to  100/.  and  not  amount  to  200/. 

If  the  same  shall  amount  to  200/.  and  not  amount  to  300/. 

If  the  same  shall  amount  to  300/.  and  not  amount  to  400/. 

If  the  same  shall  amount  to  400/.  and  not  amount  to  500/. 

If  the  same  shall  amount  to  500/.  and  not  amount  to  600/. 

If  the  same  shall  amount  to  600/.  and  not  amount  to  800/. 

If  the  same'shall  amount  to  800/.  and  not  amount  to  1,000/. 

And  if  the  same  shall  amount  to  1,000/.  or  upwards 

And  where  there  shall  be  no  such  consideration  as  afore- 
said, moving  to  the  master  or  mistress ;  if  the  indenture 
or  other  instrument  shall  not  contain  more  than  1,080 
words     ......  . 

And  if  the  same  shall  contain  more  than  that  quantity 

APPRENTICESHIP  and  CLERKSHIP.— Indenture,  or 
other  instrument  or  writing,  containing  the  covenants,  articles, 
or  agreements  for  or  relating  to  the  service  of  any  such 
apprentice,  clerk  or  servant,  as  aforesaid,  who  shall  be  put 
or  placed  to  or  with  a  new  master  or  mistress,  either  by 
assignment,  transfer  or  turn-over,  or  upon  the  death,  absence 
or  incapacity  of  the  former  master  or  mistress,  or  otherwise ; 
or  any  writing  whatever,  whereby  any  such  assignment,  trans- 
fer or  turn-over  may  be  effectuated  or  ascertained. 

Where  there  shall  be  any  such  valuable  consideration  as 
aforesaid,  moving  to  the  new  master  or  mistress,  exclu- 
sive of  any  part  of  the  consideration  to  the  former  master 
or  mistress,  which  may  be  returned,  or  given,  or  trans- 
ferred to  the  new  master  or  mistress  • 

And  where  there  shall  be  no  such  new  consideration  ;  if  the 
indenture,  or  other  instrument  or  writing  shall  not  con* 
tain  more  than  1 ,080  words 
And  if  the  same  shall  contain  more  than  that  quantity 
And  where  there  shall  be  duplicates,  or  two  parts,  of  any 
such  indenture  or  other  instrument  or  writing,  relating 
to  any  such  apprentice,  clerk  or  servant  as  aforesaid; 
each  part  shall  be  charged  with  the  duty  before  men- 
tioned, in  all  cases  where  the  same  shall  not  exceed 
thirty-five  shillings ;  and  where  the  same  shall  exceed 
that  sura,  only  one  part  shall  be  charged  with  the  said 
ad  valorem  duty,  or  duty  in  proportion  to  the  considera- 
tion, and  the  other  part  shall  be  charged  with  a  duty  of 

Note. — And  the  part,  bearing  the  ad  valorem  or  higher 
duty,  shall  belong  to  and  be  kept  by  the  apprentice, 
clerk  or  servant,  or  some  person  on  his  or  ber  behalf, 


Duty. 


X  *.  d. 


1 

0 

0 

2 

0 

0 

3 

0 

0 

6 

0 

0 

12 

0 

0 

20 

0 

0 

25 

0 

0 

30 

0 

0 

40 

0 

0 

50 

0 

0 

60 

0 

0 

1 

0 

0 

1 

15 

0 

Such  aadtsc 
like  doty,  in 
propartk«» 


deration  oslr> 
as  is  before 
charged  as 

any  oris**] 
indenture  of 
apprentice- 
ship. 

1    0    0 
1  15    0 


1  15    0 


(a)  See  ante,  428. 
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upon  bit  or  ber  being  first  placed  out ;  and  in  cue  of  any 
subsequent  placing  out,  by  assignment  or  otherwise,  the 
part  bearing  the  ad  valorem  duty  on  that  occasion  (if 
any)  shall  belong  to  and  be  kept  by  the  former  master  or 
mistress,  or  his  or  her  representatives,  or  by  the  appren- 
tice, clerk  or  servant,  or  some  person  on  his  or  her 
behalf ;  and  in  each  of  the  said  cases,  the  other  part, 
bearing  the  lower  duty  hereby  charged  thereon,  shall 
belong  to  and  be  kept  by  the  original  master  or 
mistress,  or  the  new  master  or  mistress,  as  the  case  may 
be ;  and  the  same  shall  be  respectively  received  in  evi- 
dence accordingly. 

'atmpliomfrom  the  preceding  and  all  other  Stamp  Duties,  (a) 

Indentures  or  other  instruments  for  placing  out  poor  child- 
ren apprentices,  by  or  at  the  sou  charge  of  any  parish 
or  township,  or  by  or  at  the  sole  charge  of  any  public 
charity,  or  pursuant  to  the  act  of  the  thirty-second  year 
of  bis  Majesty's  reign,  for  the  further  regulation  of  pariah 
apprentices,  (a) 

And  all  assignments  of  such  poor  apprentices;  provided 
mere  shall  be  no  such  valuable  consideration  as  afore- 
said riven  to  the  new  master  or  mistress,  other  than  what 
may  have  been  or  shall  be  {riven  by  any  parish  or  town- 
ship, or  by  any  public  chanty,  (a) 


Sixthly  Cf 

settlement  hti 

ejpswwicjessMS). 


l.Tha 
«ce. 

u  Om.  S,  c.  1M. 


Hie  66  Geo.  III.  c.  139,  enacts,  "That  from  and  after  the  first  day  of  0Woo«r, 
the  year  of  our  Lord  one  thousand  eight  hundred  and  sixteen,  before  any 
\d  shah  be  bound  apmntice  to  theoverteertofthepoorofanyparuh,town~ 
p,  or  place,  such  child  shall  be  carried  before  two  justices  of  the  peace  of 
county,  riding,  division,  or  place,  wherein  such  parish,  township,  or  place 
11  be  situate,  who  shall  enquire  into  the  propriety  of  binding  such  child 
>rentice  to  the  person  or  persons  to  whom  it  shall  be  proposed  by  such 
iseers  to  bind  such  child ;  and  such  justices  shall  particularly  enquire 
I  consider  whether  such  person  or  persons  reside,  or  have  his,  her,  or 
ir  place  or  places  of  business  within  a  reasonable  distance  from  the  place 
which  such  child  shall  belong,  having  regard  to  the  means  of  commu- 
sation  between  such  places,  or  whether  any  circumstances  shall  make  it 
,  in  the  judgment  of  such  justices,  that  such  child  should  be  placed 
prentice  at  a  greater  distance ;  and  if  the  father  or  mother  of  such 
dd  shall  be  living,  and  shall  reside  in  or  near  the  place  to  which 
;h  child  shall  belong,  such  justices  shall  (if  they  see  fit)  examine  such 
her  or  mother,  or  either  of  them,  and  shall  particularly  enquire  as  to  the 
tance  of  the  residence  or  place  of  business  of  the  person  or  persons  to 
om  it  shall  be  proposed  to  place  such  child,  and  the  means  of  comrouni- 
ion  therewith ;  and  such  justices  shall  also  enquire  into  the  circumstances 
1  character  of  such  person  or  persons ;  and  if  such  justices  shall,  upon 
:h  examination  and  enquiry,  think  it  proper  that  such  child  should  be 
ind  apprentice  to  such  person  or  persons,  such  justices  shall  make  an 
er,  declaring  that  such  person  or  persons  is  or  are  fit  person  or  persons  to 
om  such  child  may  be  properly  bound  as  apprentice,  and  shall  thereupon 
ler  that  the  overseer  or  overseers  of  the  place  to  which  such  child  shall 
ong,  shall  be  at  liberty  to  bind  such  child  apprentice  accordingly :  which 
ler  shall  be  delivered  to  such  overseer  or  overseers,  as  the  warrant  for 
iding  such  child  apprentice  as  aforesaid,  and  such  order  shall  be  referred 
by  the  date  thereof,  and  the  names  of  the  said  justices  in  the  indenture  of 
prenticeship  of  such  child ;  and  after  such  order  shall  have  been  made, 


so*  Geo,  a,  e.  lag. 
HowpafWs  ap- 
prentices shea  be 
bound. 


Justices  to  en- 
quire into  certain 
matters. 


May  examine  the 
parents. 


In  what  case  Jos- 
tices  to  make  an 
order  that  over- 
seers bind  the 
child  apprentice. 


(a)  See  ante,  428,  note  (a);  and  32  Geo.  III.  c.  57,  s.  10,  ante,  438, 
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such  justices  shall  sign  their  allowance  of  such  indenture  of  apprenticeship, 
before  the  same  shall  be  executed  by  any  of  the  other  parties  thereto :  pro- 
vided always,  that  no  such  child  shall  be  bound  apprentice  to  any  person  or 
persons  residing  or  having  any  establishment  in  trade,  at  which  it  is  intended 
that  such  child  shall  be  employed  out  of  the  same  county,  at  a  greater  dis- 
tance than  forty  miles  from  the  parish  or  place  to  which  such  child  shall 
belong,  unless  such  child  shall  belong  to  some  parish  or  place  which  shall 
be  more  than  forty  miles  from  the  city  of  London  ;  in  which  case  it  shall  be 
lawful  for  the  justices  who  shall  authorize  the  apprenticing  of  such  child  to 
make  a  special  order  for  that  purpose,  in  which  order  such  justices  shall  dis- 
tinctly specify  the  grounds  on  which  they  shall  think  fit  to  allow  of  the 
apprenticing  of  such  child  to  a  person  or  persons  residing  or  having  an 
establishment  in  trade,  at  a  greater  distance  than  forty  miles  from  the  parish 
or  place  to  which  such  child  shall  belong." 

sect.  2.  u  That  in  all  cases  where  the  residence  or  establishment  of 
business  of  the  person  or  persons  to  whom  any  child  shall  be  bound,  shall 
be  within  a  different  county  or  jurisdiction  of  the  peace,  from  that  within 
which  the  place  by  the  officers  whereof  such  child  shall  be  bound  shall  be 
situated,  and  in  all  other  cases  where  the  justices  of  the  peace  for  the  dis- 
trict or  place  within  which  the  place  by  the  officers  whereof  such  child  shall 
be  bound  shall  be  situated,  and  who  shall  sign  the  allowance  of  the  inden- 
ture by  which  such  child  shall  be  bound,  shall  not  have  jurisdiction,  eroy 
indenture  by  which  such  child  shall  be  bound  at  any  time  after  the  said  first 
day  of  October,  shall  be  allowed  as  well  by  two  justices  of  the  peace  for  the 
county  or  district  within  which  the  place  by  die  officers  of  which  such  child 
shall  be  bound,  shall  be  situated,  as  by  two  justices  of  the  peace  for  the 
county  or  district  within  which  the  place  shall  be  situated  wherein  such 
child  shall  be  intended  to  serve :  provided  always,  that  no  indenture  shall  be 
allowed  by  any  justice  of  the  peace  for  the  county  into  which  such  child 
shall  be  bound,  who  shall  be  engaged  in  the  same  business,  employment,  or 
manufacture,  in  which  the  person  to  whom  such  child  shall  be  bound  is 
engaged ;  and  notice  shall  be  given  to  the  overseers  of  the  poor  of  the  parish 
or  place  in  which  such  child  shall  be  intended  to  serve  an  apprenticeship, 
before  any  justice  of  the  peace  for  the  county  or  district  within  which  such 
parish  or  place  shall  be,  shall  allow  such  indenture ;  and  such  notice  shall 
be  proved  before  such  justice  shall  sign  such  indenture,  unless  one  of  such 
overseers  shall  attend  such  justice,  and  admit  such  notice." 

Sect.  3.  uThat  the  allowance  of  two  justices  of  the  peace  for  the 
county,  within  which  the  place  in  which  such  child  shall  be  intended  to 
serve  an  apprenticeship  shall  be  situated,  shall  be  valid  and  effectual,  al- 
though such  place  may  be  situated  in  a  town  or  liberty  within  which  any 
other  justices  of  the  peace  may  in  other  respects  have  an  exclusive  juris- 
diction." 

Sect.  4.  u  Aud  whereas  there  are  several  cities  and  boroughs  which  are 
counties  of  themselves,  and  several  districts  situated  without  the  limits  of  ike 
county  to  which  such  districts  respectively  belong ;  be  it  enacted,  That  the 
distance  to  which  parish  apprentices  may  be  bound,  shall  not  be  construed* 
to  be  limited  to  such  cities  and  boroughs  being  counties,  but  shall  extend  to 
the  county  in  which  any  such  city  and  borough,  and  any  such  district, 
though  belonging  to  another  countv,  shall  be  locally  situated." 

Sect.  5.  "  That  no  settlement  snail  be  gained  by  any  child  who  skafl 
be  bound  by  the  officers  of  any  parish,  township,  or  place,  by  reason  of 
such  apprenticeship,  unless  such  order  shall  be  made,  and  such  allow- 
ances of  such  indenture  of  apprenticeship  shall  be  signed  as  herdn-befas 
directed." 

Sect.  6.  "That  in  case  any  overseer  or  overseers  shall  bind  an  ap- 
prentice to  any  person  or  persons,  without  having  obtained  such  order  ana 
such  allowances  as  hereinbefore  required,  and  in  case  any  person  or  persons 
shall  receive  any  such  apprentice  as  so  bound,  without  such  order  and  allow- 
ances having  been  first  obtained,  the  said  overseer  or  overseers,  and  the  said 
person  or  persons,  shall  each  respectively  forfeit  the  sum  of  ten  pounds,  fer 
each  apprentice  so  bound,  to  be  recovered  as  the  penalties  hereinafter  gins 
arc  directed  to  be  recovered." 


ie  in  such  place  under  certificate ;  and  in  that  case  such  persons 
;  the  like  notice  to  die  churchwardens  or  overseers  of  the  poor  of  the 
Tie  such  apprentice  shall  then  he  legally  settled,  and  which  church- 
ind  overseers,  and  also  the  master  or  masters,  mistress  or  mistresses, 
pprentice,  shall  cause  such  apprentice  to  appear  before  two  of  his 
justices  of  the  peace  for  the  county  or  district  within  which  such 
e  shall  be  then  serving,  who  shall  enquire  whether  it  may  be  fit  and 
it  such  apprentice  should  continue  in  the  service  of  such  person  or 
t  be  discnarged  therefrom,  or  bound  or  assigned  over  to  any  other 
persons ;  and  shall  thereupon  make  order,  either  for  the  continuance 
pprentice  with  such  person  or  persons,  or  for  the  discharge  of  such 
e,  or  for  the  binding  or  assigning  of  such  apprentice  to  any  other 
;  to  them  in  their  discretion  shall  seem  meet ;  and  if  they  shall  see 
also  require  the  person  or  persons  so  giving  notice  of  removal,  to 
mount  of  the  premium  received  with  such  apprentice,  or  such  por- 
ts to  them  shall  seem  meet,  for  the  expence  of  assigning  or  binding 
entice  to  any  other  person,  to  be  approved  by  the  said  justices :  and 
i  or  persons  to  whom  such  apprentice  shall  be  so  bound  or  assigned, 
rubject  to  the  same  rules  ana  regulations  as  the  person  or  persons 
such  apprentice  shall  be  originally  bound ;  and  in  case  any  such 
masters,  mistress  or  mistresses,  shall  remove  as  aforesaid,  and  shall 
such  apprentice  to  any  other  place,  without  such  order  as  aforesaid, 
ilfully  abandon  and  leave  any  such  apprentice,  without  giving  such 
aforesaid,  every  person  so  offending  shall  forfeit  the  sum  of  ten 
r  every  such  apprentice,  to  the  churchwardens  and  overseers  of  the 
e  parish,  township,  or  place,  wherein,  at  the  time  of  such  removal 
the  apprentice  shall  have  been  legally  settled,  for  the  use  of  the 
e  same  parish,  township,  or  place ;  provided  an  information  shall 
ted  for  such  offence  within  three  calendar  months  next  after  the 
on  of  the  same." 

.  "And  whereas  it  maybe  expedient,  that  those  to  whom  parish 
es  are  bound  or  assigned,  should  be  empowered  to  place  out  or  as- 
such  apprentices  to  others,  and  it  is  proper  that  such  placing  out  or 
nts  should  in  all  instances  be  under  the  inspection  and  control  of 
trates;  and  it  is  fit  that  the  person  to  whom  such  putting  out  or 
it  shall  be  made,  and  also  the  apprentice,  shall  be  made  subject  to 
uy  jurisdiction  of  justices  of  the  peace,  with  respect  to  masters  and 
irentioes ;  and  it  is  inexpedient  that  any  master  or  mistress  should 
v  discharge  or  dismiss  from  his  or  her  service,  any  parish  apprentice 
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or  transfer  any  parish  apprentice  to  another,  or  who  shall  in  any  way  discharge 
or  dismiss  from  his  or  ner  service  any  parish  apprentice  without  such  consent 
as  aforesaid,  shall  forfeit  a  sum  not  exceeding  ten  pounds  for  every  appren- 
tice so  transferred." 

Sect.  1 1.  "  And  whereas  the  salutary  provisions  enacted  by  an  act  passed 
in  the  forty-third  year  of  the  reign  of  her  majesty  Queen  Elizabeth,  intituled 
An  act  for  the  relief  of  the  poor,  are  frequently  evaded  in  the  binding  out  of 
poor  children,  and  the  premium  of  apprenticeship,  or  a  part  thereof,  is  clan- 
destinely provided  by  parish  officers,  who  are  thus  enabled  to  bind  out  such 
poor  children  without  the  sanction  of  justices  of  peace :  be  it  further  enacted, 
That  after  the  said  first  day  of  October,  no  indenture  of  apprenticeship  by 
reason  of  which  any  expence  whatever  shall  at  any  time  be  incurred  by  the 
public  parochial  funds,  shall  be  valid  and  effectual,  unless  approved  of  by 
two  justices  of  the  peace,  under  their  hands  and  seals,  according  to  the 
provisions  of  the  said  act,  and  of  this  act" 

Sect.  12.  "  That  all  penalties  and  forfeitures  hereby  imposed  for  any 
offence  against  this  act,  shall  and  may  be  recovered  by  information 
before  any  two  justices  of  the  peace  of  the  county  or  district  where  such 
offence  shall  be  committed." 

Sect  13.  "  That  it  shall  and  may  be  lawful  to  and  for  the  justices 
before  whom  any  such  penalty  shall  be  recovered,  to  direct  such  penalty, 
after  deducting  the  necessary  costs  and  charges  attending  any  information, 
and  the  proceedings  thereon,  to  be  paid,  applied,  and  distributed,  either  to 
the  person  or  persons  giving  information  of  the  offence  for  which  such 
penalty  shall  be  incurred,  or  to  the  overseer  of  the  poor  of  the  parish  or 
township  in  which  offence  shall  have  been  committed,  or  by  the  officca 
whereof  such  apprentice  shall  have  been  bound,  for  the  use  of  the  poor  of 
such  parish  or  township,  or  in  the  binding  of  the  apprentice,  respecting 
whom  such  offence  shall  be  committed,  to  any  other  person,  or  to  be  dis- 
tributed and  applied  for  any  one  or  more  of  such  purposes,  as  to  such 
justices  shall  seem  meet" 

Sect.  14.  "  That  in  case  of  non-payment  of  any  penalty  hereby  im- 
posed, the  same  shall  be  levied  by  distress  and  sale  of  the  offender's 
goods  and  chattels,  by  warrant  under  the  hands  and  seals  of  the  justices 
before  whom  such  offender  shall  have  been  convicted,  or  of  any  other  two 
justices  of  the  peace  of  the  same  county  or  district ;  and  for  want  of  such 
distress,  such  offender  shall  be  committed  to  the  common  gaol  or  house  of 
correction  for  any  period  not  less  than  one,  nor  more  than  six  months,  to  be 
appointed  by  the  justices  before  whom  such  offender  shall  be  convicted." 

Sect  15.  "  That  the  conviction  of  all  offences  against  this  act,  shall  be 
in  the  form  following,  that  is  to  say, 

.Be  it  remembered.  That  on  the  day  of  in  the  year  of  our  L&i 

is  convicted  before  us  of  his  Majesty* s  Justin*  $ 

the  peace  for  the  county  of  upon  the  information  of  f* 

that  [here  state  the  offence]  contrary  to  the  form  of  the  statute  passed  in  thejifif 
sixth  of  the  reign  of  his  Majesty  King  George  the  Third,  intituled,  An  Act  to  ref- 
late the  binding  of  parish  apprentices,  and  for  which  offence  we  do  adjudge  tket  tk 
said  shall  forfeit  and  pay  the  sum  of  to  be  paid  e*A 

applied  as  follows  [here  state  the  application  of  the  penalty],  and  in  east  swA 
penalty  shall  not  be  paid  by  the  said  or  levied  by  distress  uses 

goods  and  chattels,  within  days  from  the  dots  sftkst 

conviction,  we  adjudge  that  the  said  shall  be  imprisoned  in 

for  the  space  of  Given  under  our  hands  and  teals  tk 

day  and  year  first  above  mentioned** 


Sect  16.  "  That  in  case  any  person  convicted  for  any  offence  .^ 

this  act  shall  not  pay  the  penalty  imposed  by  such  conviction  within 

calendar  month  next  after  such  conviction  shall  take  place,  it  shall  be 
lawful  to  and  for  the  justices  making  such  convictions,  or  for  any  two  other 
justices  of  the  county  or  district,  to  issue  their  warrant  for  the  apprehemhaf 
and  imprisoning  of  such  offender,  notwithstanding  such  offender  may  bait 
goods  or  chattels  whereby  such  penalty  might  have  been  levied." 

Sect  17.  "That  any  person  or  persons  who  shall  be  dissatisfied  with 


t 


•i 
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ad  may  be  lawful  to  and  for  the  justices  at  such  sessions  to  hear  and 
ine  the  matter  of  such  appeal,  and  to  award  costs  therein,  as  they  in 
iscretion  shall  think  fit ;  and  all  such  appeals  shall  be  to  the  sessions 
county  within  which  the  act  appealed  against  shall  have  taken  place, 
t  to  any  district  or  liberty  within  the  same." 

.  18.  "  That  the  provisions  and  penalties  herein  contained,  respect- 
siseers  of  the  poor,  shall  be  deemed  to  extend  to  all  churchwardens 

the  power  and  authority  of  overseers  of  the  poor;  and  that  all 
►visions  herein  mentioned  and  contained  respecting  any  parish  or 
shall  extend  to  any  incorporated  or  other  district  for  the  maintenance 
poor ;  and  that  the  officers  of  any  such  district,  having  power  to  bind 
dees,  shall  be  subject  to  all  the  rules,  regulations,  and  penalties, 
mentioned  and  contained  respecting  overseers  of  the  poor." 

1  &  2  Geo.  IV.  c.  32,  intituled  an  act  for  declaring  valid  cer- 
dentures  of  apprenticeship,  and  certificates  of  settlements  of  poor 
.,  in  England,  enacts,  "  That  all  indentures  for  the  binding  of 
apprentices,  and  certificates  of  the  settlement  or  settlements  of 
ersons,  which  have  been,  previous  to  the  passing  of  this  act, 
?d  or  signed  by  one  churchwarden  or  chapel  warden,  acting  or  pur- 
'  to  act  m  the  capacity  of  churchwarden  or  churchwardens,  chapel- 
i  or  chapelwardens,  for  any  parish,  township,  hamlet,  chapelry  or 
a  England,  for  which  two  churchwardens  or  chapelwardens  had  for- 
>een  appointed,  shall  be  deemed  and  taken  to  be  as  good  and  effectual 
stents  and  purposes  as  if  the  same  indentures  or  certificates  had  been 
*d  by  one  or  more  churchwarden  or  chapelwarden,  churchwardens  or 
wardens,  legally  appointed;  any  law,  statute,  usage  or  custom  to  the 
y  notwithstanding. 

.  2.  Provided  always,  "  That  nothing  in  this  act  contained  shall  be 
ed  to  affect  or  set  aside  any  decision  or  judgment  made  or  given  in 
art  of  judicature  respecting  any  such  indentures  or  certificates,  or  to 
mpeach  or  affect  the  settlement  of  any  person  for  whose  removal  any 
*f  justices  shall  have  been  duly  made,  previous  to  the  passing  of  this 
to  legalize  or  make  valid  any  indentures  or  certificates  to  be  signed  or 
ed  as  hereinbefore  mentioned,  after  the  passing  of  this  act." 
1  Geo.  IV.  cap.  126,  s.  51 ,  enacts,  "That  no  collector  or  person  renting 
ills,  or  residing  in  such  toll  house  as  aforesaid,  and  no  apprentice  or 
of  any  such  collector  oi  person,  shall  thereby  gain  a  settlement  in  any 
wr  place  whatsoever ;  ana  that  no  tolls  to  be  taken  at  any  gate  erected 
j  erected  by  the  trustees  or  commissioners  of  any  turnpike  road,  nor 
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m  requires  the  master  of  any  ship  trading  to  his  Majesty's  colonies  and  plan- 
tations in  the  West  India,  to  hare  on  board  an  apprentice  or  apprentices 
shall  be  and  the  same  is  hereby  repealed." 

Sect  2.  "  That  from  and  after  the  first  day  of  January,  one  thousand 
eight  hundred  and  twenty-four,  all  and  every  master  and  masters  of  any 
merchant  ship  or  merchant  ships,  exceeding  the  burthen  of  eighty  tons, 
shall  have  on  board  his  or  their  ship  or  ships,  at  the  time  of  such  shrp  or 
ships  clearing  out  from  any  port  of  the  united  kingdom  called  Great  Brioria, 
one  apprentice  or  apprentices,  in  the  following  proportion  to  the  number 
of  tons  of  her  admeasurement,  according  to  the  certificate  of  registry;  that 
is  to  say,  for  every  ship  or  vessel  exceeding  eighty  tons  and  under  two  hun- 
dred tons,  one  apprentice  at  least;  for  every  ship  or  vessel  of  two  hundred 
tons  and  under  four  hundred  tons,  two  apprentices  at  least ;  for  ever?  ship 
or  vessel  of  four  hundred  tons  and  under  five  hundred  tons,  three  apprentices 
at  least;  for  every  ship  or  vessel  of  five  hundred  tons  and  under  seven  hin- 
dred  tons,  four  apprentices  at  least;  for  every  ship  or  vessel  of  seven  hun- 
dred tons  and  upwards,  five  apprentices  at  least ;  who  shall,  at  the  period  of 
being  indentured,  respectively  be  under  the  age  of  seventeen  years :  pro- 
vided that  every  apprentice  so  to  be  employed  on  board  any  ship  or  vesad, 
as  above  described,  shall  be  duly  indentured  for  at  least  four  years ;  and  the 
indenture  or  indentures  of  every  such  apprentice  shall  be  duly  enrolled  with 
the  collector  and  comptroller  at  the  custom  house  of  the  port  from  whence 
any  such  ship  or  vessel  shall  first  clear  out,  after  the  execution  of  such  inden- 
ture or  indentures." 

Sect.  3.  "  That  nothing  in  this  act  contained  shall  extend  or  be  con- 
strued to  extend  to  alter  lor  in  anywise  affect  any  act  now  in  force,  and 
not  amended  or  repealed  by  this  act ,  whereby  any  ships  or  vessels  are  re- 
quired to  have  on  board  apprentices,  and  that  such  apprentices  as  shall  be 
on  board  any  ships  or  vessels  conformably  to  the  rules  and  regulations  of  any 
such  act,  shall  be  counted,  deemed  and  reckoned  in  the  number  required  by 
this  act 

Sect  4.  "  That  every  apprentice  so  enrolled  shall  be  and  is  hereby  ex- 
empted from  service  in  his  Majesty's  navy,  until  he  shall  have  attained 
the  age  of  twenty-one  years,  provided  he  is  regularly  serving  his  time  either 
with  his  first  master  or  ship  owner,  or  some  outer  master  or  ship  owner  to 
whom  his  indentures  shall  have  been  regularly  transferred ;  and  all  and 
every  owner  or  owners,  or  master  or  masters,  neglecting  to  enrol  such  in- 
denture or  indentures  as  aforesaid,  or  who  shall  suffer  any  such  apprentice 
to  leave  his  service,  except  in  case  of  death  or  desertion,  sickness  or  other 
unavoidable  cause,  to  be  certified  in  the  log  book,  after  the  vessel  shall  have 
cleared  outwards  on  the  voyage  upon  which  such  ship  or  vessel  may  be 
bound,  shall  for  every  such  offence  forfeit  and  pay  the  sum  of  ten  pounds, 
to  be  paid  in  manner  following, — that  is  to  say,  one  moiety  by  the  owner  or 
owners  of  such  ship  or  vessel,  and  the  other  moiety  by  the  master  or  mattes 
thereof,  to  be  levied,  recovered  and  applied  in  manner  hereinafter  men- 
tioned." 

Sect.  5. "  That  every  person  to  whom  such  apprentice  shall  have  bees 
bound,  may  employ  him  at  any  time  in  any  vessel  of  which  such  pew* 
may  be  the  master  or  owner,  and  may  also  with  the  consent  of  such  ap- 
prentice, if  above  the  age  of  seventeen,  and  if  under  that  age,  with  the 
consent  of  his  parents  or  guardians,  transfer  the  indentures  of  such  appren- 
tice, by  endorsement  thereon,  to  any  other  person  who  may  be  the 
or  owner  of  any  registered  ship  or  vessel." 

Sect.  6.  "  Tnat  no  stamp  duty  shall  be  charged  on  any  such 
by  endorsement." 

The  4  Geo.  IV.  c  29,  intituled,  An  act  to  increase  the  power  of  magis- 
trates, in  cases  of  apprenticeships.  "  Whereas  by  an  act  made  in  the 
twentieth  year  of  the  reign  of  His  Majesty  King  George  the  Second, 
intituled,  An  act  for  the  better  adjusting  and  more  easy  recovery  of  tie 
wages  of  certain  servants,  and  for the 'd  better  regulation  of  suck  servants,  sW 
of  certain  apprentices,  it  is,  among  other  things,  enacted  and  provided,  thai 
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ich  warrant  or  certificate  no  fees  shall  be  paid;  and  it  is  also  enacted, 
■hall  and  may  be  lawful  to  and  for  such  justices,  upon  application  or 
lint  made  upon  oath,  by  any  master  or  mistress  against  any  such  ap- 
se, touching  or  concerning  any  misdemeanour,  miscarriage  or  ill  be- 
x  in  such  his  or  her  service,  (which  oath  such  justices  are  hereby  cm- 
5d  to  administer,)  to  hear,  examine  and  determine  the  same,  and  to 
i  the  offender  by  commitment  to  the  house  of  correction,  there  to  re- 
ind  be  corrected  and  held  to  hard  labour  for  a  reasonable  time,  not 
ling  one  calendar  month,  or  otherwise  by  discharging  such  apprentice 
nner  and  form  before  mentioned :  and  whereas  by  another  act  made 
thirty-third  year  of  the  reign  of  His  late  Majesty  King  George  the 
intituled  An  act  to  authorize  justices  of  the  peace  to  impose  fines 
constables,  overseers,  and  other  peace  and  pprish  officers,  for  neglect  of 
md  on  masters  of  apprentices  for  ill  usage  of  such  their  apprentices,  and 
•  make  provision  for  the  execution  of  warrants  of  distress  granted  by 
rates,  it  is  enacted,  That  it  shall  and  may  be  lawful  for  any  two  or 
of  his  Majesty's  justices  of  the  peace,  assembled  at  any  special  or 
leasions  of  the  peace,  upon  complaint  made  to  them  upon  oath,  by 
the  behalf  of  any  apprentice  to  any  trade  or  business  whatsoever, 
sr  bound  apprentice  by  any  parish  or  township,  or  otherwise,  (provided 
ot  more  than  the  sum  of  ten  pounds  be  paid  upon  the  binding  of 
pprentice,)  against  his  or  her  master  or  mistress,  of  any  ill  usage  of 
pprentice  by  such  master  or  mistress,  (such  master  or  mistress  having 
uly  summoned  to  appear  and  answer  such  charge  or  complaint,)  to 
,  upon  conviction,  any  reasonable  fine  or  fines  not  exceeding  the  sum 
r-fihilKngs  upon  such  master  or  mistress  respectively,  as  a  punishment 
sh  ill  usage ;  and  by  warrant  under  the  hands  and  seals  of  any  two 
e  of  such  justices  assembled  at  any  such  special  or  petty  sessions  as 
id,  to  direct  such  fine  or  fines,  if  not  paid,  to  be  levied  by  distress  and 
the  goods  and  chattels  of  the  person  or  persons  so  offending,  render- 
e  overplus  (if  any),  after  deducting  the  amount  of  such  fine  or  fines, 
ie  charges  of  such  distress  and  sale,  to  such  offender  or  offenders. 
vhereas  it  is  expedient  that  the  provisions  of  the  said  act  should  be 
led  to  apprentices  upon  whose  binding  out  a  larger  sum  than  five 
i  or  ten  pounds  respectively,  as  mentioned  in  the  said  acts,  was  paid : 
therefore  enacted,  that  from  and  after  the  first  day  of  August,  one 
id  eight  hundred  and  twenty-three,  the  provisions  of  the  said  re- 
cta, so  far  as  the  same  relate  to  apprentices,  shall  extend  and  be 
i  and  construed  to  extend  to  all  apprentices,  upon  whose  binding 
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l.  The  statutes, 

Utc. 

If  not  refunded. 

Levied  under 
warrant. 


If  not  sufficient 


Imprisonment. 

lo  Geo.  %  c.  19, 
S3  Geo.  3,  c.  55, 
continued. 
(Exception.) 

4  Geo.  4,  C.  34. 


4  Geo.  4,  c  95. 
Toll  collectors, 
&c.,  residing  in 
any  noose  erect- 
ed by  the  trus- 
tees, not  to  gain 
a  settlement. 


6  Geo.  4,  c.  16. 
Apprentices 

discharged  from 
indentures  by 
master's  bank- 
ruptcy. 

Commissioners 
may  order  any 
sum  to  be  paid 
in  respect  of  ap- 
prentice fees. 


6  Geo.  4,  c.  107. 
No  person  deem- 
ed an  apprentice 
under  4  Geo.  4, 
c  36,  until  in- 
denture enrolled 
with  collector. 


7  &  8  Geo.  4,  c 

55. 

Stamps  on  sea 

indentures,  tec, 

reduced. 


•gtor— (V.  Settlement  of  the  Poor.) 

prentice  or  apprentices  to  refund  all  or  any  part  of  the  premium  or  premiums 
which  may  have  been  or  shall  he  paid  upon  the  binding  or  placing  out  of 
such  apprentice  or  apprentices,  as  such  justices  in  their  discretion  shall  see 
fit ;  and  in  case  any  sum  or  sums  of  money  which  shall  he  so  ordered  to  be 
refunded  by  such  master  or  mistress,  shall  he  neglected  to  be  paid  to  the 
person  or  persons  directed  in  any  such  order  to  receive  the  same,  it  shall  and 
may  be  lawful  for  such  two  or  more  justices,  in  petty  sessions,  by  warrant 
under  their  hands  and  seals,  to  levy  the  same  upon  the  goods  and  chattels 
of  such  master  or  mistress,  with  the  cost  and  charges  of  levying  such  dis- 
tress, rendering  the  overplus  of  the  sale  of  such  goods  and  chattels,  upon 
demand,  to  such  master  or  mistress ;  and  in  case  there  shall  not  be  sufficient 
goods  and  chattels  whereon  to  levy  the  same,  then  it  shall  and  may  be  law- 
ful for  such  justices  to  commit  such  offender  or  offenders  to  the  house  of 
correction  for  any  time  not  exceeding  two  months,  unless  the  sum  or  sums 
ordered  to  be  refunded,  with  all  costs,  shall  be  sooner  paid  and  satisfied." 

Sect  3.  "  And  be  it  further  enacted,  that  the  said  recited  acts,  and  aD  and 
every  of  the  powers  and  provisions  thereof  (save  and  except  such  parts  thereof 
as  are  varied,  altered  or  repealed),  shall  be  as  good,  valid  and  effectual,  for 
earring  this  act  into  execution  as  if  the  same  had  been  repeated  in  this  act 

The  4  Geo.  IV.  c.  34,  is  "  an  act  to  enlarge  the  powers  of  justices  in  de- 
termining complaints  between  masters  and  servants,  and  between  mastes, 
apprentice*,  artificers  and  others." 

The  4  Geo.  IV.  c.  95,  s.  31,  enacts, "  That  no  collector  or  receiver  of  anr 
tolls  or  penalties  for  overweight,  residing  in  any  house  or  building  erected 
or  used  by  the  trustees  of  any  turnpike  road  for  the  residence  or  accom- 
modation of  persons  appointed  for  weighing  any  waggons  or  other  carriages, 
and  no  apprentice  or  servant  of  any  such  collector  or  receiver,  shall  thereby 
gain  a  settlement  in  any  parish  or  place ;  and  that  no  tolls  or  penalties  for 
overweight  to  be  taken  at  any  house  or  weighing  machine  erected  or  to  be 
erected,  or  adjoining  to  any  turnpike-road,  nor  any  person  whatsoever  in  re- 
spect of  such  tolls  or  penalties,  or  any  house  or  building  as  aforesaid,  shall 
be  rated  or  assessed  towards  die  payment  of  any  poor's  rates,  or  any  othe? 
public  or  parochial  rate  or  levy  whatsoever."  (See  3  Geo.  IV.  c.  126,  «•*, 
451.) 

By  the  6  Geo.  IV.  c.  16,  s.  49,  it  is  enacted  "  That  where  any  person  shall 
be  an  apprentice  to  a  bankrupt  at  the  time  of  issuing  of  the  commisskB 
against  him,  the  issuing  of  such  commission  shall  be  and  enure  as  a  com- 
plete discharge  of  the  indenture  or  indentures  whereby  such  apprentice  v» 
bound  to  such  bankrupt ;  and  if  any  sum  shall  have  been  really  and  heal 
fide  paid,  by  or  on  the  behalf  of  such  apprentice  to  the  bankrupt,  as  an  ap- 
prentice fee,  it  shall  be  lawful  for  the  commissioners,  upon  proof  thereof,  to 
order  any  sum  to  be  paid  to  or  for  the  use  of  such  apprentice  as  they  shall 
think  reasonable,  regard  being  had,  in  estimating  such  sum,  to  the  amount 
of  the  sum  so  paid  by  or  on  behalf  of  such  apprentice  to  the  bankrupt,  tad 
to  the  time  during  which  such  apprentice  shall  have  resided  with  the  bank- 
rupt previous  to  the  issuing  of  the  commission." 

The  6  Geo.  IV.  c.  107,  s.  138,  enacts,  "That  no  person  shall  bedeemei 
to  be  an  apprentice  for  the  purposes  of  an  act  passed  in  the  fourth  year  of 
the  reign  of  his  present  majesty,  intituled  An  act  for  the  regulating  the  num- 
ber of  apprentices  to  be  taken  on  board  British  merchant  vessels,  and  far  in- 
venting the  desertion  of  seamen ;  unless  the  indenture  of  such  apprentice  snail 
have  been  enrolled  with  the  collector  and  controller  of  the  port  from  which 
any  such  apprentice  shall  first  go  to  sea  after  the  date  of  such  indenture,  of 
in  default  of  such  enrolment,  until  the  same  shall  have  been  enrolled  at  some 
port  from  which  the  ship  in  which  such  apprentice  shall  afterwards  go  to  m* 
shall  be  cleared." 

The  7  &  8  Geo.  IV.  c.  56,  s.  17,  "and  for  the  greater  encouragement  of 
navigation,"  enacts, u  That  no  higher  duty  of  stamps  than  two  shilling*  shall 
be  charged  upon  the  indenture  of  any  apprentice  bound  to  serve  at  sen 
in  the  merchant  service,  nor  upon  any  memorandum  or  agreement  made 
between  the  master  and  mariners  of  any  ship  or  vessel,  for  wages  or  service 
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Person  bound 
apprentice  by 
deed,  &c,  though 
not  indented,  i* 
entitled  to  a  set- 
tlement. 


The  agreement 
must  be  by  deed. 


rf,-  and  under  that  statute  it  was  necessary  that  the  deed,  being  a 
sealed  and  delivered  by  the  parties,  should  be  actually  indented. 
MeUingham,  2  Bott,  492.  But  the  formality  of  indenting  has  long 
inecessary,  it  having  been  provided  by  the  31  Geo.  II.  c.  11,  s.  1, 
subject,  "  That  no  person  who  shall  have  been  bound  an  apprentice, 
deed,  writing,  or  contract,  not  indented,  being  first  legally  stamped, 
e  liable  to  be  removed  from  the  town,  parish,  or  place  where  he  or 
11  have  been  so  bound  an  apprentice,  and  resident  forty  days,  by  virtue 
order  of  removal,  granted  by  two  justices  of  the  peace  of  any  county, 
division,  city,  borough,  town  corporate,  or  place,  or  by  virtue  of  any 
f  the  justices  at  their  general  or  quarter  sessions,  by  reason  or  on  ac- 
f  such  deed,  writing,  or  contract  not  being  indented  only  (ante,  430.) 
the  binding  must  still  be  by  deed,  though  indenting  is  no  essential 
it. 

r.  Ditchingham,  4  71  R.  769  ;  2  Bntt,  377.  Tlie  pauper,  //.  Cook, 
1  years  of  age  was  placed  out  by  the  parish  officers  of  J?.,  to  a 
>ner,  under  the  following  agreement,  which  was  written  on  the  leaf 
tarish  book,  together  with  several  other  agreements  of  the  same  sort, 
iugust  7,  1774.  At  a  general  parish  meeting,  held  this  day,  it  is 
that  R.  Fiiher  shall  take  H.  Cook  and  maintain  her  after  the 
'  of  an  apprentice,  with  washing,  lodging,  clothing,  <Scc,  from  this 
H  Michaelmas,  1780 ;  R.  Fisher  to  have  20/.  with  her,  and  at  the 
on  of  the  time,  to  double  clothe  her :  witness  my  hand,  R.  Fisher." 
Teement  was  not  stamped. — The  Court  said,  that  although  a  modern 
parliament  had  dispensed  with  the  necessity  of  having  the  deed  of 
iceship  indented,  still  the  binding  must  be  by  deed.  [See  also  Rex 
man,  Burr.  S.  C.  290.] 

3.  The  Parties  to  the  Binding,  (b) 

ifl  be  perceived  by  the  cases  on  this  subject,  that  the  relation  of  JnT£m5£k!e,to 
and  apprentice  maybe  contracted  as  freely  as  that  of  master  and  ser-      e  *' 

■ee«aJf,320  to  331 ,)  though  it  is  usual  for  the  parent  to  be  an  executing 

0  the  deed  and  to  covenant  for  his  good  conduct ;  and  in  the  case  of 
apprentices,  the  law  imposes  certain  duties  upon  the  parish  officers 
tghbouring  magistrates,  the  observance  of  which  is  essential  to  the 

of  the  contract;  and  the  56  Geo.  III.  c.  139,  s.  7,  prohibits  parish 
from  binding  any  child  as  a  parish  apprentice  until  such  child  has 

1  the  age  of  nine  years  (ante,  447.) 

mend,  however,  an  infant  mav  bind  himsplf  to  serve  an  annrentioe- 
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8.  The  parties  to 
the  binding. 

An  infant  may 
bind  hinuelf 
apprentices? 
indenture,  be- 
cause it  is  for  his 
benefit. 


An  infant  may 
bind  himself. 


Infants  of 
seven  years  may 
be  bound. 


$COT— (V.  Settlement  of  the  Poor.) 

Arundel  to  Ferring.  Order  quashed.  Case :  The  pauper  was  bound  ap- 
prentice to  one  Barber,  by  indenture,  in  the  usual  form  (a),  having  a  thhty- 
shilling  stamp,  and  regularly  executed  by  Barber  and  the  pauper,  but  not 
signed  by  any  of  the  parish  officers  of  Arundel,  or  assented  to  by  any  of  the 
justices ;  and  the  question  was,  whether  the  signature  of  the  parish  officers, 
and  the  assent  of  the  justices,  were  necessary  to  the  validity  of  this  inden- 
ture, under  the  circumstances :  The  pauper  was  a  cripple  settled  in  Arm- 
del ;  his  mother,  in  the  first  instance,  applied  to  Barber,  expressing  a  wish 
that  her  son  might  be  placed  with  him  as  an  apprentice.  The  pauper, 
when  the  indenture  was  executed,  was  eighteen  years  of  age,  and  had  been 
for  about  a  year  before,  and  was  then,  in  the  Arundel  workhouse,  from 
whence  he  went  to  the  attorney's  office,  where  the  indenture  was  executed, 
and  there  met  his  father  and  the  parish  officer ;  and  it  was  agreed,  beueea 
Barber  and  the  parish  officer,  that  the  pauper  should  go  into  the  service  ef 
Barber,  and  tliat  the  parish  should  pay  the  sum  of  40/.,  which  wai  paid 
accordingly  out  of  the  fund  belonging  to  Arundel.  The  pauper's  father  wat 
preseut  when  the  indenture  was  executed,  and  it  was  read  over  at  the  time. 
The  pauper  had  not  been  previously  consulted,  and  it  was  not  with  his  good 
will  that  he  went  into  the  service,  but  he  never  expressed  to  any  one  tit 
objection  to  being  bound.  Barber  lived  at  Patching  at  the  time  of  tar 
binding,  and  afterwards  removed  to  Ferring,  where  the  pauper  confined 
with  his  master,  under  the  indenture,  for  nearly  a  year.  After  beariaf 
Courthope,\n  support  of  the  order,  and  D'Ovly,  contra,  Lord  Ellenbunmjk 
C.  J.,  said,  This  indenture  must  be  considered  clearly  as  for  the  mnit'i 
benefit,  and  not  having  been  vacated,  it  must  be  considered  as  binding, »  ai 
to  confer  a  settlement  on  him  by  reason  of  his  service  under  it-  This  *» 
not  the  binding  of  a  parish  apprentice,  it  was  to  a  person  not  residing  ■ 
the  parish ;  and  all  that  the  parish  officers  did  was  the  advancing  of  40f.  * 
the  premium.  As  to  any  supposed  controlling  influence  of  the  parish  ofioat 
I  do  not  see  how  we  can  enter  upon  that  subject,  nothing  being  stated  est- 
eeming it  in  the  case.  The  influence,  however,  seems  to  have  been  that  of 
the  mother ;  the  parish  officers  make  the  advance,  and  the  pauper  execute* 
the  indenture.  1  think  the  binding  was  undoubtedly  for  his  benefit,  aid 
therefore  valid. — Bay  ley,  3.  The  pauper  executed  the  deed  without  objec- 
tion, and  there  was  not  any  compulsion  used  at  that  time.  Order  of  sesoov 
quashed. 

Newbury  v.  St.  Mary's  in  Beading,  Fol.  154 ;  And.  373;  2  Bott,  381 
A  poor  boy,  of  fourteen  years  of  age,  bound  himself  apprentice,  for  level 
years,  to  a  weaver.  It  was  argued  that  this  was  not  a  binding  according  « 
the  statute,  and  therefore  did  not  gain  a  settlement ;  and  that  the  indentmr 
was  void,  because  an  infant  could  not  bind  himself.  But  bv  the  Court: 
It  did  gain  him  a  settlement :  for  an  infant  may  make  an  indenture  for 
his  own  benefit. 

In  Rex  v.  Saltren,  Cald.  444;  1  Bott,  717;  where  the  infancy  of  the 
apprentice  was  also  made  an  objection  to  the  validity  of  the  bmdiafi 
tvilles,  J.,  said,  No  age  is  specified  in  the  43  Eliz.,  under  which  ta» 
binding  is  made,  or  in  the  8  &  9  W.  III.,  which  compels  the  master  » 
receive  the  apprentice  and  gives  the  appeal.  Still,  it  is  said  that,  aider 
5  Eliz.  c.  4,  it  is  necessary  that  the  apprentice  should  be  above  ten  vetrs  of 
age,  and  that  all  the  subsequent  statutes  are  in  pari  materia.  6ut  tkat 
statute  relates  only  to  husbandry,  which  may  require  more  bodily  ftreafta 
than  most  other  occupations;  and  that  statute  cannot  be  connected  »tA 
43  Eliz.,  which  was  made  for  the  maintenance  of  the  poor.  The  preheat 
case  is  that  of  a  female  child  bound  to  housewifery.    In  other  instances,  tkf 


(a)    The  indenture   began,    ««  This  Barber,  of  Patching,  cordwainer,  &C 

indenture  witnesseth,  that  G.  Slater,  of  for  four  years,  &c. ;    and  the  said  C. 

Arundel,  in  the  county  of  Sussex,  aged  Barber,  in  consideration  of  the  samcf 

nearly  eighteen  years,  of  his  own  Free  40/.  to  him  in  hand  paid,  &c.u 
will  doth  put  himself  apprentice  to  C. 
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mttts  respect  is  matter  of  consideration  and  chscmtioa  ta  the  magis-  9mTh9  mttimta 
And  Atkmnt  and  Ifcifbr,  Js.,  agreed,  that  the  statute  does  not  tbeMa5at> 
ajntes  say  precise  age,  and  that  the  whole  consideration  of  JUmm  is  in  the 
~  a  of  the  parish  officers  and  the  magistrates,  who  are  the  proper 
tor  such  ea*miriea. 
r,  a  modern  statute  (98  Geo.  III.  e.  48,  s.  4,  ante,  431,)  has 
provided,  that  children  under  the  age  of  eight  yean  shall  not  he 
to  eAamnsjHNoaflMra  (enle,  431.) 
i,8B.&C.  466;  \  M.  j-  H  Mag.  Co. 


474.    JE.  Miller  Butabovmnto 
from  Morpe*  to  HipewelL    Order  confirmed.    Case:  The  yjgyg 


husband,  Jmejk  Miller,  son  of /ens,  the  win  of  Tkcmat  Salkeld,  boaadapprattice 
av*  tAts^^/wMftct^boimo^byTftM  Wright,  toacMstaejr. 

tsshaiiiTc  Mffnripi;  by  an  indentnre  made  the  2 1st  day  of  Jf«jr9  1604,  SSSSn  farroU 
tosses  T.  &,  yeoman, 'and  pauper's  husband,  his  son,  and  W.  Wright,  byssa«o.a, 
sainfij  mrrnncii     The  pauper's  husband,  of  Ins  own  tree  will,  and  with  jAi^S* 
fc  Cttsmeut  of  his  lather,  bound  himself  apprentice  with  W.  W.,  after  die  SuSSSS'S!* 
nmaer  of  an  apprentice,  to  dwell  with  and  scire  him,  from  the  date  thereof 
remsmm  yean.   And  W.  W.  covenanted  with  the  apprentice,  that  he  would 
feaii  Mm  die  trade  of  a  chimney-sweeper,  which  the  master  used ;  and 

Knuld  provide  him  with  meat  and  dethes.  In  the  case  of  die  master's 
the  apprentice  might  choose  a  master  for  himself.  The  pauper's 
smmad  served  under  it  as  an  apprentice  to  W.  W.,  during  the  dme  spemV 
ifc  the  indentoje.--£ay&y,  J.  The  title  of  38  Geo.  HI.  o.  46,  is  general, 
better  regulation  of  chimney-sweepers  and  their  apprentices." 
tble  states,  **  that  the  laws  in  being,  respecting  masters  and  an- 
as* not  sufficient  to  prevent  the  complicated  miseries  to  which 
H  in  climbing  chimneys  are  liable.*  The  1st  sect  empowers 
to  bind,  under  certain  circumstances,  The  2nd  sect  contains 
applicable  to  parish  apprentices.  The  3rd  sect  enacts  that  a 
form  of  indenture  shall  oe  adopted,  equally  applicable  whether 
»  Waning  is  br  the  parish  officers  or  the  parents.  It  is  not,  however, 
aasaary  to  decide  whether  those  clauses  apply  to  all  bindings ;  because  the 
nth  and  several  other  sections  clearly  extend  to  all  cases  of  bindings, 
ether  by  parish  officers  or  parents,  and  reach  all  bindings  or  contracts  of 
prenticeship  or  service.  Tne  former  branch  of  the  4th  sect  enacts,  that 
indentures,  &c,  for  binding  any  boy  under  eight  years  of  age  as  an 
prentice  to  a  chimney-sweeper,  *•  than  is  by  this  act  limited,"  shall  be 
til  In  law  to  all  intents  and  purposes.  The  words, "  than  is  by  this  act 
lited,*  am  not  sensible;  but  the  object  of  the  legislature  is  manifest, 
mery,  to  render  void  every  indenture  by  which  a  child  under  eight  years 

Xis  bound  apprentice  to  a  chimney-sweeper.  If  the  former  part  of  the 
left  any  doubt  upon  this  subject,  it  would  be  removed  by  the  latter 
it,  the  meaning  of  which  is  perfectly  clear ;  "  that  every  person  who  shall 
Boefbrth  have,  take,  employ,  retain,  or  keep  any  6uch  boy  or  boys  as  or  in 
l  nature  of  an  apprentice  or  apprentices,  or  servant,  employed  in  the 
[MM  U J  of  a  climbing-boy  or  chimney-sweeper  as  aforesaid,  who  shall  be 
ate  tbe  age  of  eight  years  as  aforesaid,  contrary  to  the  tenor  and  true 
mm  lie  of  vtU  met,  and  being  convicted  thereof,  as  hereinafter  mentioned, 
ill  forfeit  and  pay  for  every  such  apprentice  or  servant  so  by  him  or  her 
d,  taken,  employed,  retained,  or  kept,  any  sum  not  exceeding  10/.,  nor 
s  than  5/."  But  it  is  said,  that  void  has  been  sometimes  held  to  mean 
dmble  only ;  and  where  the  provision  is  introduced  for  the  benefit  of  the 


[«)  From  J.  Holroyd'*  judgment  in    service  will  confer  a  settlement.    This 
xw.Stoke,  TB.ifC.6ll,  it  seems,  that    point  is  not  noticed  by  the  report  of  the 
is  indenture  is  voidable  only,  and  the    same  case  in  1  M.  $  K.  458. 
ties  at  any  time  avoid  it,  no  previous 

G  G2 
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Sixthly,  Of 

settlement  by 

apprenticeship. 

3.  The  parties  to 
the  binding. 


An  adult  may 
bind  himself. 


The  master  may 
also  be  an  infant. 


The  master** 
condition  is  im- 
material. 


So  the  mastermay 
hare  no  right  to 
take  an  appren- 
tice (a). 

A  parish  inden- 
ture was  duly 
executed  and 
allowed,  bat  the 
master  was  frau- 
dulently imposed 
upon  the  jus- 
tices: This  does 
not  prevent  a 
settlement. 


^oor— (V.  Settlement  of  the  Poor.) 

parties  only,  such  a  construction  may  be  right ;  bat  where  it  is  introduced 
for  public  purposes,  to  protect  those  who  were  incapable  of  protecting  them- 
selves, it  should  receive  its  full  force  and  effect.     It  would  be  contrary  to 
the  spirit  of  the  act,  to  consider  the  indenture  in  this  case  as  voidable  oily; 
the  consequence  is,  that  no  settlement  has  been  acquired  by  service  under 
it — Littledale,  J.  The  4th  sect,  at  it  stands,  is  certainly  not  very  intelligi- 
ble, nor  can  it  be  rendered  so,  without  either  inserting  or  rejecting  some 
words.    By  either  of  those  means  it  may.    By  inserting  the  words  "  or 
otherwise,1"'  the  sense  is  rendered  complete ;  by  rejecting  the  words  "  Una  is 
by  this  act  limited,"  the  same  result  is  produced ;  and  the  rejection  of  those 
words  gives  effect  to  the  enactment.    The  4th  sect  thus  considered,  most 
clearly  comprehends  this  case,  and  the  indenture  is,  therefore,  void. 

It  is  clear,  from  many  of  the  cases,  and  from  the  language  of  several  of 
the  statutes,  that  a  person  of  the  full  age  of  twenty-one  may  bind  himself  to 
serve  as  an  apprentice.  But  a  boy  should  not  be  bound  to  serve  a  chiamcy- 
sweeper  after  the  age  of  sixteen.   28  Geo.  III.  c.  38,  s.  1,  (ante,  431.) 

Rex  v.  St.  Petrox  in  Dartmouth,  4  T.  R.  196.  The  father  of  the  panWi 
husband  agreed  with  Mary  Hayne,  widow,  to  bind  his  son,  then  aged  am 
eight  years,  an  apprentice  to  K.  H.,  son  of  M.  H.,  who  was  then  betwea 
the  ages  of  fourteen  and  fifteen,  and  was  then  resident  in  his  mothers  how 
as  a  part  of  her  family,  and  had  no  habitation  or  business  of  his  owe.— 
Lord  Kenyan  said,  it  has  been  properly  admitted  that  this  indenture  vat  a* 
absolutely  void,  but  only  voidable,  on  account  of  the  infancy  of  the  paitie; 
and  that  unless  there  were  some  other  objection,  the  pauper  is  entitled  t» 
the  benefit  of  the  apprenticeship. 

A  female  may  be  bound  apprentice  by  the  parish  to  a  day  labourer,* 
learn  housewifery ;  and  it  will  be  good,  unless  it  is  found  to  be  frindalett 
Rex  v.  St.  Margaret's,  Lincoln,  Burr.  S.  C.  728;  1  Bott,  713.  The  bifida! 
may  be  to  two  masters,  to  learn  two  distinct  trades.  Rex  v.  Louth,  (pMJ,47D.) 
Anon.  T.  9  Anne.  If  an  apprentice  be  bound  to  a  master  who  has  v 
right  to  take  an  apprentice,  yet  a  settlement  will  be  gained  by  service  vDSff 
such  an  indenture  (a). 

Rex  v.  Great  Sheepy,  8  B.  $•  C.  74 ;  2  M.$  /?.  266 ;  1  M.&R.  Me*.  ft. 
252.  Order  of  removal  of  E.  Burton,  &c.  from  Great  Barford  to  Gn* 
Sheepy,  confirmed.  Case:  The  pauper  was  bound  apprentice  by  the  pan* 
on  the  28th  day  of  April,  1807,  (the  pauper  being  then  aged  seven  years  ff 
thereabouts),  to  George  WiUtins,  of  Deddington,  butcher,  with  him  to  dael 
and  serve  till  he  should  be  twenty-one.  The  father  of  the  pauper,  what 
settlement  was  at  Great  Sheepy,  had  died,  and  his  widow  had  gone  to  reaat 


(a)  Gyev.Felton,  4  Taunt.  876.  In 
an  action  for  harbouring  an  apprentice, 
it  was  proved  that  the  plaintiff;  to  whom 
the  boy  had  been  apprenticed,  was  not 
twenty- four  years  of  age  when  the  in- 
denture was  executed,  in  1809  ;  was  not 
a  housekeeper,  as  required  by  5  Eliz. 
c.  4,  s.  26;  and  carried  on  no  trade 
mentioned  in  the  statute. — Mansfield, 
C.J.,  delivered  the  judgment: — Upon 
looking  into  the  statute,  which  is  a  great 
and  comprehensive  law,  and  probably, 
at  the  time,  a  very  wise  one,  to  prevent 
there  being  idle  persons,  it  appears  that 
apprentices  are  obliged  to  be  bound  :  but 
with  respect  to  the  words  of  sect.  41,  on 
which  the  present  question  arises,  cer- 
tainly they  at  first  startle  one, — it  says, 
"  all  indentures,  made  otherwise  than  is 
by  this  statute  appointed,  shall  be  clearly 
void  to  all  intents  and  purposes/1  Many 
cases  have  been  cited,  which  say,  that 


indentures,  not  conformable  to  At  at. 
shall  he  only  voidable,  and  not  void.  If 
"  voidable"  was  applied  to  adults  o*H> 
it  would  be  extremely  strange.  IT* 
respect  to  infants,  if  applied  to  thtm,*1 
can  understand  it.  In  all  that.eue 
tlie  question  arose  with  respect  to  vfi* 
apprentices ;  but  there  has  been  no  eaw 
cited  where  the  doctrine,  that  the  eta- 
tract  is  voidable  and  not  void,  b  ansia! 
to  the  case  of  a  master.  The*  »  • 
ground  which  makes  it  impossible  fifffti 
plaintiff  to  recover,  for  it  is  farts*  p» 
vided,  that  every  person  who  shall  tali 
an  apprentice,  contrary  to  this  act,  thai 
forfeit  10/.,  making  it  not  only  void,  bat 
unlawful ;  and  if  snch  a  taking  is  iUefsl, 
it  is  impossible  that  the  master  c* 
recover  damages  for  the  violation  of  a 
supposed  right,  originating  only  is  ■ 
contract  which  the  law  forbids.  Rah 
for  nonsuit  absolute. 
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fits  hor  lather,  George  Wilkin,  at  Deddington;  Great  Sheepy  relieving  the  Sixthly,  Of 
ridow  tOl  the  pamper  was  seven  years  old.  The  parish  then  proposed  to  the  **ttl*m**t*hy 
dother  to  pot  the  pauper  apprentice  to  Measham  cotton  works,  and  told  her  iy»*fe*»A«>» 
bey  shofila  no  longer  relieve  her  unless  the  pauper  was  appren deed.  Upon  9.TbovrtLmtQ 
***-  die  mother  requested  the  officers  to  hind  the  p*uper  to  her  father,  in  tbebtndtof. 
r  dint  the  boy  might  not  he  removed  from  her.  The  officers  consulted 
lector,  (a  magistrate),  and  baring  received  his  sanction,  they  and  the 
w,  and  Witkuu,  met  together,  and  went  before  the  justices  without 
he  pauper,  for  the  purpose  of  binding  him.  The  justices  allowed  the 
fading,  and  the  indenture  was  executed  by  all  parties*  and  a  premium  of 
lH  was  paid  to  Wiikuu  by  the  parish  officers.  There  was  notning  in  the 
jspeaiame  of  Wilkitu  to  excite  any  suspicion  that  he  was  an  improper 
anon,  and  there  was  not  any  fraud  or  collusion  on  the  part  of  the  magistrates, 
r  of  the  parish  officers.  The  pauper  continued  to  dwell  with  Wttkins,  in 
MfMyfcm,  after  the  execution  of  the  indenture,  running  on  errands,  and 
loing  whatever  he  was  bidden  to  do,  till  after  he  was  nine  years  of  age, 
i  he  left  his  grandfather,  and  never  afterwards  returned  to  him ;  but 
the  binding  he  continued  to  go  to  school  by  day  as  he  had  gone  before, 
he  never  knew  that  he  had  been  bound  apprentice,  neither  did  he 
ire  any  instruction  in  the  trade  of  a  butcher;  and  although  WUkhu 
■d  been  a  butcher,  it  did  not  appear  that  he  ever  killed  meat  after  the 
falling,  and  he  was  a  man  of  needy  circumstances.  The  sessions  found 
hat  the  pauper  and  the  grandfather  had  colluded  together  and  fraudulently 
tamed  the  grandfather  upon  the  parish,  as  a  proper  master  for  the  child, 
ma  on  the  ground  of  this  fraud  alone  held  that  no  settlement  was  gained 
snier  the  indenture,  though  they  acquitted  the  parish  officers  of  all  paiuci- 
■Hon  in  the  fraud,  and  round  that  they  had  acted  bank  fide  in  the  matter. 
^-Ixnd  Tenterden.  The  sessions  have  found  that  a  fraud  was  committed, 
snt  not  by  the  parish  officers.  It  appears  that  an  imposition  was  practised 
■  them  by  the  master.  If  it  were  competent,  after  a  great  lapse  01  time,  to 
ifjim  into  the  met,  whether  fraud  had  been  committed  in  the  binding  out 
sf  an  apprentice  by  any  of  the  parties  to  the  indentures,  a  vast  number  of 
■tdemeuts  might  be  disturbed  and  great  expence  incurred.  The  law,  by 
njnirinir,  in  the  case  of  a  parish  apprentice,  that  the  master  shall  be 
ipprovea  by  two  justices,  has  endeavoured  to  provide  that  there  shall  be  a 
neper  master,  and  that  every  thing  shall  be  done  correctly.  Where  the 
mtices  have  sanctioned  a  binding,  and  there  has  been  no  fraud  in  the 
Muriah  officers,  the  safest  course  for  as  is  to  say,  that  service  under  such  a 
finding  confers  a  settlement,  although  the  master  may  have  imposed  upon 
he  justices.  The  sessions  have  mistaken  the  effect  of  the  fraud  found  by 
bem.  Even  supposing  that  they  were  right  in  finding  such  fraud,  still  it 
will  not  prevent  a  settlement    Order  of  sessions  quashed. 

Rex  v.  Louth,  8  B.  $•  C.  247.     An  indenture,  by  which  an  apprentice  May  be  bound  to 
was  bound  for  seven  years,  to  serve  A.  B.  for  the  first  four  years,  and  his  SaShSyf1*  *U<> 
own  father  for  the  last  three,  to  learn  two  different  trades,  is  valid,  and  one 
stamp  is  sufficient    More  fully  stated,  post,  470. 

Rex  v.  Chesterfield,  1  Bott,  &2o ;  2  Salk.  479.     A  servant  was  put  out  by   The  apprentice 
Ins  late  master  to  a  barber,  who  was  to  teach  him  to  shave  and  make  peri-  JJl{Je ^a/-r'y 
wigs,  for  which  he  was  to  have  51.    The  servant  was  no  party  to  the  cove-   though  an 
■ants  between  his  master  and  the  barber.     And  the  Court  adjudged  it  not 
to  make  a  settlement,  because  it  was  no  service,  and  the  servant  was  no 
more  than  a  boarder  there  for  his  education,  which  was  no  service  to  make 
a  settlement 

Rex 
the 

tow 

fire  years.    The  following  indenture  was  executed  by  the  master  and  the  intervention,  no 

Gather  of  W.  //.,  but  not  by  W.  II.  himself.     "  This  agreement,  made  the   gained  Sereby. 

1st  day  of  May,  1796,  between  A*.  A',  weaver,  and  J.  II.  miner;  the  said 

Y.  A'." shall  teach  W.  II.,  the  sou  of  J.  II.,  the  art  and  mystery  of  weaving, 

Sec,  in  the  best  way  he  can,  for  five  years  from  the  date  above ;  and  that 


infant. 
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Sisthlu,  Of 

itttlewtent  by 

apprenticeship, 

6.  Of  the  pre. 
mium,  &c. 


An  indenture  of 
apprenticeifhip, 
executed  before 
the  44  Geo.  3, 
c.  96,  must  be 
stamped  with  the 
piemium  stamp 
within  the  time 
prescribed  by  8 
Anne,  c.  9 ;  and 
where  such  an 
indenture  was 
stamped  at  the 
time  of  its  being 
produced  in  evi- 
dence, with  the 
stamp  required 
by  55  Geo.  3, 
c.  184,  but  not 
within  the  time 
prescribed  by  8 
Anne:  Held,  that 
the  indenture 
was  altogether 
void,  and  that 
the  pauper  gained 
no  settlement  by 
serving  under  it. 


$00t—  (V.  Settlement  of  the  Poor.) 

murrer  was,  whether  an  indenture  of  apprenticeship,  where  64.  is  mentioned 
to  he  the  sum  given  with  the  apprentice,  was  void  for  want  of  the  duty 
being  paid  for  that  sum.  By  the  Court :  no  duty  was  ever  intended  to  be 
paid  for  so  insignificant  a  sum,  there  being  no  coin  in  England  small 
enough  to  pav  it.     And  by  the  act  no  stamp  is  required  for  less  than  20». 

Rex  v.  Yarmouth,  H.  28  Geo.  II.;  Burr.  S.  C.  379.  The  P»npcT.  If. 
Jackson,  was  bound  and  served  a  seven  years'  apprenticeship  in  $L  JnuWt, 
Norwich.  But  it  appeared  that  the  apprenticeship  was  in  consideration  of 
6d.  given  to  the  master  with  the  apprentice,  and  no  duty  was  proved  to  be 
paid  for  the  same  :  the  point  was  given  up,  on  the  authority  of  Baxter  t. 
Famlam,  (ante,  463.) 

Rex  v.  Chipping  Norton,  5  B.  <$*  A.  412.  Removal  of  Jane  Eeiy  fan 
Aynho  to  Chipping  Norton.  Order  confirmed.  Case:  By  indenture  of 
the  30th  October,  1794,  William  Eely,  the  late  husband  of  the  pauper, 
bound  himself  to  serve  R.  Phillips,  of  Chipping  Norton,  as  an  apprentice, 
for  seven  years,  and  Phillips,  in  consideration  of  25/.,  the  sum  given  wha 
the  apprentice,  covenanted  to  instruct  him  in  the  business  of  a  cooper.  The 
indenture  was  duly  stamped,  with  a  stamp  denoting  the  payment  of  the 
several  duties,  amounting  in  the  whole  to  (It.,  imposed  by  different  statute 
upon  the  indenture  itself;  but  it  was  not  stamped  with  any  stamp  in  respect 
of  the  premium,  as  required  by  8  Anne,  c.  9,  within  the  time  required  br 
that  statute,  nor  until  the  makin?  of  the  order  of  removal,  and  after  the 
entering  of  the  appeal.  Before  the  hearing  of  the  appeal,  the  indent©? 
was  stamped,  upon  the  payment  of  5/.  penalty,  and  of  1/.,  with  a  stamp 
denoting  payment  of  a  duty  of  1/.,  being  the  ad  valorem  duty  stamp  used  to 
denote  the  payment  of  such  duty  under  55  Geo.  III.  c.  184,  and  W-,  being 
the  duty  payable  under  that  statute,  in  respect  of  a  premium  of  25/.  girei 
with  an  apprentice.  The  duty  payable  in  respect  of  the  like  premrani 
under  8  Anne,  c.  9,  was  12*.  (£/.  only ;  the  duties  payable  under  both  tk 
last  mentioned  statutes,  were,  after  they  were  paid  into  the  exchequer, 
applicable  to  the  same  purposes.  The  stamps  used  by  the  commissioner?, 
under  55  Geo.  III.  c.  184,  are  of  a  different  sort  from  those  which  were 
required  to  be  procured  and  used  by  8  Anne,  c.  9,  which  were  ponndft 
stamps.  These  stamps  were  used  until  the  passing  of  44  Geo.  III.  c.  W, 
which  imposed  an  ad  valorem  duty,  and  the  poundage  stamps  were  disused, 
and  the  dies  with  which  they  were  formed  were  then  broken  up,  and  aw 
not  now  in  existence.  Eely  served  under  the  indenture  seven  yens.— 
Abbott ,  C.  J.  I  am  of  opinion  that  this  indenture  was  void,  not  having  beet 
stamped  within  the  time  required  by  law ;  and,  consequently,  that  the  pat- 
per  gained  no  settlement  by  serving  under  it.  By  8  Anne,  c.  9,  s.  32,  • 
premium  stamp  is  imposed,"  and  by  sect  36,  indentures  signed  within  the 
limits  of  the  weekly  bills  of  mortality,  were  required  to  be  stamped  within 
one  month  after  the  date,  and  by  sect.  37,  every  indenture  entered  into 
elsewhere  in  Great  Britain,  shall  be  either  stamped  within  two  months « 
brought,  within  that  time,  to  some  collector  or  officer  appointed  for  tk 
management  of  these  duties,  who  shall  indorse  a  receipt  for  the  duty  paid, 
bearing  date  on  the  day  of  payment  By  sect.  38,  indentures  executed 
within  fifty  miles,  to  be  computed  from  the  limits  of  the  weekly  buls  of 
mortality,  shall  be  stamped  within  three  months ;  and  if  at  a  greater  dis- 
tance, within  six  months  after  the  date  or  making  thereof.  By  sect  39,  afi 
indentures  not  stamped  within  the  respective  times  for  that  purpose  limited 
by  the  act,  are  declared  void,  and  not  available  in  any  court  or  place,  or  to 
any  purpose  whatsoever.  Here,  therefore,  the  legislature  expressly  require* 
that  the  instrument  shall  be  stamped  within  the  prescribed  time,  and  de- 
clares that,  in  case  of  omission,  it  shall  be  void  to  all  intents  and  purports; 
and  that  forms  a  distinction  between  this  case  and  those  that  have  been 
cited  in  argument  (a).     Order  of  sessions  quashed. 

Rex  v.  Oadby,  1  B.  fr  A.  477.    A  poor  child  by  indenture,  executed  by 

{a )  Evidence  of  its  contents  would  be    had  expired.    Bousfald  v.  Gpdfrry,  A 
admissible,  it  seems,  if  it  had  been  lost     Bing.  418. 
before  the  time  for  affixing  the  stamp 
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bis  father  and  master,  bound  himself  an  apprentice.    The  parish      Sixthly,  Of 
the  expence  of  binding,  and  gave  the  master  a  premium  of  one     mtlnmm  b$ 
The  premium  was  not  mentioned  in  the  indenture.    Was  It  void   ssyswifastfcip, 
omission  ? — The  Court  thought  that  the  act  was  entirely  a  revenue  ^ofttwate" 
contains  no  provisions  but  those  relating  to  duties.    Its  title  is, "  for  mtum,  ftc:    ' 
ertain  duties  on  candles,  and  certain  rates  on  monies  paid  with  clerks  The  pnmtnm 
irentices."    It  had  been  urged,  that  the  premium  should  appear,  as  gven^gw 
had  a  jurisdiction  when  the  sum  paid  did  not  exceed  6/.,  ana  might  J^Sth?iSSS«« 
estorationof  part    But  the  Court  thought  there  was  not  in  general  oatof*  poor  ap. 
xmury  of  words  in  statutes,  that  if  that  had  been  the  intention,  it  jJ55|j!Jit,5Jf  m 
lot  have  been  expressed  in  some  comer  of  some  clause^ — Bauley,  J.,  the  indenture  in 
jush  sect  39,  in  terms,  requires  the  sum  paid  to  be  inserted,  yet  it  words  in  fail 
y  for  the  purpose  of  raising  a  duty.    When,  therefore,  sect  40  ex-  {jSS^J^SJfcy 
arish  indentures  from  the  duty,  it  entirely  supersedes  the  necessity  of  exempted  from 
i  the  sum  paid ;  and  the  reason  of  thepfovudon  ceasing,  the  provi-  JS!?^**7  * 
•if  ceases  to  be  necessary. — Abbot,  J.    The  Court  ought  not,  without  utetosertkiaf 
ts  way  clearly,  to  hold  this  to  be  a  good  objection,  for  it  may  involve  tiwprawinm 
is  of  considerable  importance ;  such  as  the  freedom  of  a  corporation,  S^tTSSrddii 
following  of  a  profession.  the  anoint  of 

r.  St.  MaUkeu?*,  Bethnal  Green,  Burr.  S.  C.  674 ;  1  Boil,  641.  tkodotj. 
inserted  in  the  indenture  as  given  with  the  apprentice,  and  was  paid  ^Ejftjfej^JP1 
laster,  and  the  indenture  had  no  stamp  denoting  the  duty  of  6a.  in  SSpSonThSi 
nd  being  paid.    This  sum  was  paid  out  of  a  voluntary  annual  sub-  tobea^pwhtto 
i  for  putting  out  children  apprentices, brought  up  at  the  charity  eft*1*?" 
if  the  parish  of  St.  John,  Waoping;  and  trustees  are  appointed 
v  for  managing  the  charity,  ana  a  treasurer.    It  was  objected,  that 
tng  a  private  and  not  a  permanent  charity,  and  consequently  not 
the  exception  of  the  act  of  parliament  as  to  trnbUe  charities,  the  m- 
,  therefore,  not  being  stamped,  was  void.    But  by  Lord  Mansfield 
Court     It  is  a  public  charity,  and  a  very  laudable  one.    It  is  not 
ty  that  it  should  be  a  permanent  charity.    The  reason  of  the  distrao- 
ween  a  public  and  private  charity  is  obvious :  a  private  oharity  might 
ulated  to  evade  the  act ;  a  public  one  cannot  be  supposed  to  have 
.    But  upon  payment  of  the  duty  and  penalty,  and  a  receipt  thereof 
le  stamp  office  produced  in  evidence,  the  writing  is  made  good. 
Mod.  365.] 

v.   Clifton  upon  Dunsmore,  Burr.  S.  C.  697;    1  Bott,  641.     G.   A  bequest  of 
mdy  about  thirteen  years  of  age,  was  bound  apprentice  by  indenture  Su^ifapprw^' 
1  with  a  treble  sixpenny  stamp,  to  W.  TV.  oi  Stoinfora,  for  seven  Uces,  is  a^pnb- 
The  consideration  money  in  the  indenture  (being  7/.)  received  by  the  {J^^*/"  Wtth" 
was  mentioned  in  the  indenture  to  be  paia  by  J.  Bailey  of  Clifton, 
httrity  money  left  by  C.  B.,  widow.    The  indenture  was  not  stamped 
ay  stamp  denoting  6d.  in  the  pound  to  have  been  paid,  nor  any  ap- 
e  duty  paid.     One  item  of  the  will  was,  "  to  Clifton  50/.  to  be  given 
Wother  thinks  fit ;  some  of  it  to  put  out  children  apprentices.1' — The 
held  this  to  be  a  public  charity,  and  that  therefore  the  duty  was  not 
i  on  the  apprentice  fee. 

V.  North  Owram,  Burr.  S.  C.  145  ;    1  Bott,  462.     The  mother  of  S.  Where  money  is 
-,  the  pauper,  proposed  to  put  him  apprentice  to  a  master  at  North  ™S«?sgrand- 
,  who  refused  to  take  him  because  he  wanted  clothes ;  but  proposed  father  to  the  ma* 
him  if  they  would  clothe  him,  or  give  him  money  to  clothe  him  {J^j^^e1* 
The  grandfather  of  the  boy  said  he  would  do  so.     And  it  was  agreed,  enters  upon  his 
;  grandfather  should  pay  30s.  to  the  master  to  clothe  the  boy,  and  apprenticeship  i 
5  master  should  take  him  as  an  apprentice.     In  pursuance  of  that  J^j^^on  as 
ent,  the  master  did  lay  out  30*.  in  clothing  for  the  boy.    Afterwards  the  statute  re- 
nture  was  executed  by  the  master  and  the  apprentice :  the  30#.  was  vgwjjj  ^^Seii- 
the  grandfather  to  the  master.     The  apprentice  served  under  such  txae% 
ire  for  six  years  in  North  Ouvram.     In  the  indenture  a  covenant  was 
or  the  master  to  find  clothes  for  the  apprentice  during  the  term, 
mention  was  made  of  the  30*.,  neither  was  any  duty  paid  for  the 
ior  was  the  indenture  stamped  with  the  additional  stamp  required 
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Sixthly,  Of      by  the  8  Anne,  c.  9,  to  denote  such  sum  given  with  the  apprentice.    By  the 

settlement  by     Court     The  not  inserting  in  words  at  length  the  full  sum  received  or  con- 

apprenticeship.    tracted  for,  subjects  the  master  to  a  forfeiture,  but  doth  not  make  the  inden- 

— ~T  ture  void.     And  upon  the  state  of  the  case,  the  master  is  to  be  looked  upon 

niium,  oc^6  m  n0  other  condition  than  if  he  had  been  a  stranger  employed  as  an  agent 

by  the  grandfather  to  clothe  the  boy :  and  the  grandfather  was  obliged  to 
repay  him,  and  did  repay  him.  This  clothing  was  before  the  binding,  so 
that  it  amounts  to  no  more  than  putting  a  boy  apprentice  ready  clothed. 
It  is  not  a  premium  received  by  the  master.  The  statute  means  money  given 
for  the  benefit  of  the  master.  But  he  has  no  benefit  from  this  30*.  He  was 
not  obliged  to  clothe  the  boy  before  he  was  his  apprentice ;  and  this  agree- 
ment was  executed  before  the  indenture  was  sealed.  And  adjudged  that 
the  apprentice  gained  a  settlement 
Consideration  R?x  v.  St.  Petrox  in  Dartmouth,  4  T.  R.  196.    J.  Handling,  the  father  of 

money  given  the  pauper's  husband,  deceased,  having  been  told  by  the  parish  officers  of 
ticebyJpftr£hCD  Towns  tall,  they  would  give  him  20*.  to  bind  out  his  son  an  apprentice,  did  so 
officers  is  not  bind  him  out :  and  the  agreement  between  H.  the  father,  and  M.  Haynrt,  a 
iiinoeld  by  i*0*7  w*d°w>  an(*  t^ie  mother  of  an  infant,  to  which  infant  the  boy  was  to  be 
Annexe.  9,  s.  35,  bound,  was,  that  he  should  pay  M.  H.  20s.  as  a  consideration  for  such 
even  though  the  apprenticeship.  It  did  not  appear  that  she  knew  of  any  promise  made  by 
Sr^^YttLe1*11"  the  overseers  to  Hambling  respecting  such  advance  of  money.  HamMi*g 
party  receiving  afterwards  received  from  them  the  20*. ;  he  paid  6*.  of  that  sum  to  M.  H. 
^(Slri^toSe*  an^  procured  the  remainder,  but  applied  it  to  his  own  use.  The  indenture 
n^pnvy  ^^  no  stamp  fQT  tjie  consideration  money. — Lord  Kenyon,  C.  J.     We 

must  consider  this  to  be  a  fair  binding  to  the  son,  because  the  sessions  have 
not  stated  it  to  be  fraudulent.  Then,  if  it  were,  as  it  professed  to  be,  a 
binding  to  the  son,  and  not  colourably  to  the  mother,  the  statute  requires 
no  duty  for  the  consideration  money,  even  though  the  money  were  not 
raised  at  the  charge  of  the  parish.  The  act  of  parliament,  taking  it  alto- 
gether, undoubtedly  imposes  the  duty  on  money  paid  to  the  master  or  mis- 
tress only  ;  for  it  says,  "  that  every  master  or  mistress  to  or  with  whom,  or 
to  whose  use  any  sum  shall  be  given,  paid,  secured,  or  contracted  for  or  in 
respect  of  any  such  apprentices,  &c.  Now  here  the  master  did  not  receive 
the  money  which  was  given  with  the  apprentice,  but  for  reasons  (not  here 
stated)  the  mother  received  it ;  and  it  is  not  stated  that  she  received  it  *f 
agent  for  her  son.  But  even  supposing  that  the  master  had  received  or  con- 
tracted for  the  consideration  money,  it  was  not  subject  to  the  duty  imposed 
by  the  statute  of  Anne,  because  it  was  money  raised  at  the  common  and 
public  charge  of  the  parish  of  T,  and  as  such  it  comes  within  the  proviso  in 
that  act.  "  It  was  assumed  in  argument,  that  there  can  be  no  binding  of  a 
parish  apprentice  within  the  meaning  of  this  proviso,  unless  it  be  compulsory 
under  43  Eliz.,  with  the  concurrence  of  two  magistrates.  But  that  cannot 
be  the  construction  of  the  statute,  for  one  of  the  purposes  of  raising  rates  for 
relief  of  the  poor,  was  to  put  out  children  apprentices  at  the  expence  of  tbe 
parish — that  is,  not  restrained  to  a  compulsory  binding,  which  is  under  a 
subsequent  clause.  The  object  of  the  act  is  as  well  answered  by  a  binding 
with  the  consent  of  the  parents,  as  by  a  compulsory  binding  without  their 
interference.  All  that  is  required  is,  that  it  should  be  obligatory  on  the 
children.  If  the  parents  discharge  their  duty,  there  is  no  necessity  for  tbe 
interference  of  the  magistrates  or  parish  officers ;  but  if  they  neglect  it,  or 
are  not  able  to  procure  masters,  the  parish  officers  are  bound  to  interfere, 
and  they  stand  "  loco  parentis. — Askurst  J.,  giving  no  opinion  on  the  ob- 
jection that  the  payment  had  been  made  to  the  master  of  the  apprentice, 
and  not  to  the  mother,  said  that  the  money  having  been  paid  out  of  tbe 
public  fund  of  the  parish,  was  decisive. — Grose,  J.,  agreed. 
The  father  pro.  -ft«r  v-  Portsea,  Burr.  S.  C.  834.     An  indenture  of  apprenticeship  co- 

vidlng  lodging,  venanted  "  thut  sufficient  meat,  apparel,  physic,  and  lodging,  and  all  other 
the^prentice,  necessaries,  during  the  term,  should  be  provided  for  the  apprentice  by  th* 
and  the  master  to  father ;  for  which  purpose  the  master  was  to  allow  him  4*.  per  week."  TTiere 
pay  four  fthiiHng8  was  a  covenant  for  deduction  from  this  payment  in  case  of  absence  or  los 
S!theretorth«         oftime.     It  was  objected  that  the  duty  had  not  been  paid  for  the  lotyy 
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physic,  covenanted  to  be  fnmd  by  the  father.    And  it  was  answered,      SlxtklyfOf 
that  the  4s.  per  week  was  an  equivalent,  and  the  additional  stamp  unne-     seulemeut  kg 
pessary.    And  the  Court  held  that  this  answer  was  sufficient ;  as  there  was    sjawsafisartfr 
nothing  before  them  to  shew  that  4s.  per  week  was  not  an  equivalent ;  and  ^  wtfce  ^ 
they  were  not  to  presume  it  was  not  an  equivalent ;  (t.  e.  that  it  was  not  mtum,  a*, 
equal  to  the  amount  as  cost  of  the  board,  &c;  if  it  were  less  than  that  cost,  mmm%  ao< 
then  the  overplus  paid  for  by  the  father,  would  be  a  benefit  to  the  master,  *— jj 
he  being  at  common  law  bound  to  provide  for  his  apprentice: — as  to  this  nmmm  *• 
obligation,  see  Rex  v  Leighton,  (infra.).    And  Aston,  J.,  hinted  that  the 
8  Anne,  c.  9,  s.  45,  which  says,  "  that  where  any  thing  or  things,  not  heme 
lawful  money  of  G.  B.  shall  directly  or  mdirecthr  be  given,"  means  suck 
other  equivalents  as  a  horse,  or  other  valuable  thing  of  that  sort ;  not  such 
an  agreement  as  mis  is,  "  to  provide  necessaries  for  a  son." 

Rex  t.  Walton  in  Le  Dale,  3  T.  R.  616.    R.  Cunliffe  was  removed  wkswanap. 
from  Walton  in  Le  Dele  to  Kirhham.    The  pauper  bound  himself  by  an  iitJilSS^ 
indenture  of  apprenticeship  to  Croft  and  Hall,  calico-printers,  for  seven  nimnif  mat, 
years :  The  indenture  contained  a  covenant  on  the  port  of  the  pauper,  tkmt  ffMgdatntt 
he  would  provide  for  himself meat,  lodging,  apparel,  and  physic,  during  the  {£lisi  imwiiin 
term  ;  and  his  master  covenanted  to  paw  him  5s,  per  week  for  the  three  first  to  pay  M» 
fears  ;  6s.  per  weeh  for  the  fourth  and  fifth  years}  and  7s.  per  week  for  the  JSu£sT& 
sixth  and  seven  years.    There  was  a  proviso  that  the  pauper  should  not  be  wmm  not  aa 
entitled  to  any  wages  during  sickness  or  neglect  of  his  work.     And  in  •'fejS&E11 
case  he  was  not  employed  at  the  business  for  which  he  was  bound,  then  his  umtteite  tbe 
masters  should  be  at  liberty  to  reduce  one  half  of  his  wages  for  two  months  tuSwitaw  far 
yearly.    The  pauper  served  under  mis  indenture,  which  was  written  upon  J2^J^ap,°" 
the  proper  stamp,  but  no  additional  duty  was  paid  according  to  8  Anne,  c. 
9.  (a)    It  was  insisted  that  the  indenture  was  inadmissible  in  evidence,  and 
void,  not  only  for  want  of  a  stamp  for  the  additional  duty,  but  also  on 
account  of  the  nature  of  the  contract  and  the  clauses  contained  in  the  in- 
denture; but  the  sessions  thought  otherwise,  and  reversed  the  order. — 
Lord  Kenyan,  C.  J.  Pennington  v.  Sudatt,  1  Bott,  661,  n.  which  has  been 
cited,  cannot  be  taken  as  an  authority  deciding  any  thing.    If  we  were  to 
infer  any  thing  from  that  case,  it  would  rather  be  the  reverse  of  that  which 
has  been  supposed ;  because  the  case  went  off  on  an  agreement  to  admit 
the  apprentice  to  his  freedom,  which  could  only  have  been  done  under  the 
idea  that  he  had  served  a  legal  apprenticeship.    The  principal  question, 
relative  to  the  additional  stamp  duty,  cannot  be  decided  on  this  case,  as  it 
is  now  stated.     I  believe  it  is  the  practice  at  the  stamp  office  to  set  a  value 
on  these  sorts  of  benefits  as  a  matter  of  course,  when  the  indentures  are 
carried  to  them.    Now  here  the  apprentice  stipulated  to  provide  himself 
with  certain  things,  which  it  is  said  the  master  is  bound  by  law  to  provide 
for  him,  and  for  which  it  is  contended  an  additional  stamp  duty  ought  to 
hare  been  paid,  because  it  is  a  benefit  to  the  master :  but  on  the  other  hand, 
the  master  was  to  make  certain  weekly  payments  to  the  apprentice.    Then 
how  can  we  say  that  those  payments  were  not  equivalent  for  the  maintenance, 
Sec.  ?    J  believe  they  are  much  more.    But  before  we  can  decide  the  ma- 
terial question,  the  justices  must  find  the  fact,  whether  those  payments  were 
or  were  not  an  equivalent     I  therefore  studiously  avoid  giving  any  opinion 
on  the  general  Question :  and  it  is  enough  for  me  to  say  at  present,  that  it 
does  not  appear  but  that  the  master  gave  an  equivalent  for  the  benefit  which 
he  received. — Bullet,  J.  I  do  not  see  any  thing  like  a  benefit  to  the  master, 
for  which  an  additional  duty  ought  to  have  been  paid.  The  master  cove- 
nanted to  paythe  apprentice  so  much  per  week ;  that  clearly  is  not  within 
the  statute.    Then  it  was  provided  that  in  case  the  apprentice  should  be  ill, 
and  be  unable  to  perform  his  business,  or  neglect  to  do  it,  he  should  not 
receive  any  wages ;   but  this  was  no  benefit  to  the  master :  it  was  only  an 
agreement  that  he  should  not  pay,  but  not  that  he  shttuld  receive  any  thing. 

Rex  v.  Leighton,   4  T.  R.732;    1   Bott,  556.     J.  Price  was  removed 


(a)  It  was  admitted,  but  not  stated  in  the  case,  that  the  wages  were  equivalent  to 
the  board,  whilst  the  apprentice  was  employed  as  a  printer. 
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Sixthly,  Of  from  Leighton  to  Church  CoppenhalL   Order  quashed.     Case :  The  pauper 

tettlemettt'by  was  bound  apprentice  by  his  father,  to  R.  Lindrop  of  Church  CoppenhaU, 

apprenticed ip.  shoemaker,  under  an  indenture  for  four  years,  to  learn  the  trade  of  a  shoe- 

maker,  in  which  was  a  covenant  by  the  father  thai  he  would,  at  hit  nm 

mium,  Ac**  charge,  provide  for  hit  ton,  sufficient  meat  and  lodging,  on  every  Sunday 

If  the  friend*  of  during  the  term,  and  wouldprovide  him  with  apparel  (except  working  aprons 

an  apprentice  and  shoes)  and  trashing.    There  was  a  covenant  on  the  part  of  the  master 

nrtntatnbim  on  to  P101^  for  the  apprentice  meat  and  lodging,  (except  on  Sundays)  daring 

every  Sunday,  the  term.    The  indenture  was  on  a  5*.  stamp.    The  pauper  served  the  four 

•nd  JjyKjS*  years  for  six  days  and  nights  in  each  week,  and  went  to  his  father's  every 

thS  knot  rech*a  Sunday,    The  father  expended  5/.  and  upwards  in  clothing  his  son,  and  in 

benefit  as  is  liable  providing  meat,  &c.,  for  him  on  Sundays  during  the  term;  for  this  no 

£V?,£iIIipo8ed  additional  duty  was  paid.  Lord  Kenyan,  C.  J.  This  has  been  cerate  ouzrfw 
by  8  Anne.  ¥    *  F        „„  •TT,  *-.  ,         .  .    .         .     *  . 

ever  since  I  came  into  Westminster  Hall;  and  various  opinions  have  been 
entertained  upon  it     It  is  true  that  if  an  indenture  be  taken  to  the  stamp 
office,  they  will  set  their  value  upon  every  supposed  benefit  to  the  master 
for  the  sake  of  the  revenue  :  but  that  is  by  no  means  decisive.    The  ques- 
tion depends  on  8  Anne,  c.  9,  s.  32, 45 ;  the  former  section  imposes  a  duty 
on  all  sums  of  money  given  with  any  apprentice,  &c.  and  the  latter  enacts, 
that  where  any  thing,  not  being  money,  shall  be  given,  contracted  for,  or 
secured  to  or  for  the  use  or  benefit  of  the  master,  the  duty  shall  be  paid  for 
the  full  value  of  such  thing,  in  such  manner,  &c.    The  latter  provision  ra 
inserted  for  the  purpose  of  protecting  the  revenue  from  any  fraud  which 
might  otherwise  be  practised  by  the  parties  giving  something  in  lieaof 
money.     For  if,  as  in  the  case  put  by  Aston,  J.,  a  horse,  or  other  valuable 
thing  of  that  sort,  be  given  by  the  friends  of  the  apprentice  to  the  master, 
that  must  be  considered  to  be  a  benefit  to  the  master  for  which  a  dorr 
should  be  paid.    It  occurred  to  me  early  in  the  argument  that,  in  order  to 
see  what  would  or  what  would  not  l>e  considered  as  a  benefit  to  the  master, 
it  was  necessary  to  enquire  what  were  the  duties  that  resulted  from  the 
bare  relation  of  master  and  apprentice.    And  I  think  that  the  8&9W.  III. 
c.  30,  s.  5,  throws  a  great  deal  of  light  upon  that  point ;    because  if,  from 
the  time  of  the  statute  of  Eliz.  to  that  time,  masters  could  not  be  compelled 
to  provide  for  parish  apprentices,  and  that  law  was  made  for  the  purpose, 
it  shows  that  the  obligation  of  providing  for  apprentices  did  not  result  from 
the  mere  relation  of  master  and  apprentice ;   for  if  it  had,  that  part  of  the 
statute  of  W.  III.  was  unnecessary.    The  case  of  parish  apprentices  is  the 
only  one  where  an  apprentice  can  be  put  out  nolens  volens  ;  all  the  others 
depend  on  the  express  stipulation  to  be  made  by  the  parties  interested.    It 
has  never  been  held  that  the  obligation  of  the  master  extended  to  the  pro- 
viding clothes  for  the  apprentice,  and  yet  I  cannot  distinguish  that  from  the 
obligation  to  provide  sustenance ;  for  the  former  are  equally  necessary  with 
the  latter :  and  in  other  cases  than  those  of  parish  apprentices,  clothes  ate 
generally  provided  by  the  friends  of  the  apprentice.    But  if  every  thing  is 
to  be  valued,  and  a  duty  set  upon  it,  from  which  a  benefit  arises  to  the 
master,  it  might  be  equally  said  that  the  earnings  of  the  apprentice  should 
be  liable  to  the  duty.  The  argument,  therefore,  that  every  benefit  which  die 
master  derives  from  the  apprentice,  by  proving  too  much,  proves  nothiag. 
The  authority  oi  Aston,  J.,  is  in  all  cases  worth  resorting  to,  but  paruculanv 
so  in  cases  of  sessions'  law,  in  which  he  was  remarkably  conversant    Anl 
his  opinion  in  the  case  alluded  to  is  very  strong  to  this  point.    I  think, 
therefore,  that  the  clear  meaning  of  the  statute  of  Ajane  is,  that  where  mom, 
or  money's  worth,  is  given  to  the  master,  by  the  friends  of  the  apprentice  by 
way  of  premium,  a  duty  ought  to  be  paid  for  it ;  but  where  meat,  dothes,  fc. 
are  to  be  provided  for  the  apprentice,  no  duty  it  payable,  because  there  is  ntt 
any  thing  given  to  the  master. — BullerJ.    The  terms  of  the  s.  32  refer  to 
something  which  is  given  to  the  master  or  contracted  for,  and  only  apply  t* 
cases  where  the  master  is  to  derive  a  benefit  from  the  friends  of  the  appren- 
tice, independent  of  the  benefit  to  be  derived  from  the  apprentice  himself; 
and  therefore,  whatever  is  given  for  the  advantage,  benefit,  and  accommo- 
dation of  the  apprentice,  does  not  fall  within  the  clause.— Grose,  J.,  con- 
curred.    Order  of  sessions  quashed. 


J 
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Beat  t.  fttnftyr,  1  Bast,  601 ;  1  Bolt,  M9.    The  pauper,  71  &«««*,  was  ShtklytCff 

oad  aafiontke  to  a  ropemaker,  lor  seven  Tears.    The  indentures  were  mttiemmt  ff 

at,  but  it  appeared  that  fa  paper  was  to  £md  himself  in  elothes,  board  and  amnaatiotmlp. 
idging;  the  master  was  to  allow  him  roll  journeyman's  wages,  but  was  to 


ave  44.  out  of  every  shilling  of  the  pauper's  earning;.    The  indentures  mi£m,    **' 
-ere  stamped,  but  no  duty  was  paid  for  any  consideration  reserved  to  the  a  —*■!  dip ■ 
leaser^ — Lord  Kenton,  C.  J.,  said,  It  was  impossible  to  argue  that  a  part  toMarfarfytcf 
f  At  apprentice's  earnings  reserved  to  the  master,  was  a  benefit  to  him  JL^KEJtfJlS 
fchm  the  ineaimigrf  the  stamte,  when  bvUwte  ■  fwiSfciiiuM 

ad  might  be  rather  considered  to  have  given  up  that  part  which  he  did  not  wttfcinmtstn- 
starve,  than  to  have  acquired  any  thing. 

Jfer  t.  iftyiutan,  6  East,  300;  1  Boll,  560.    The  pauper,  in  October,  W£«» tkoita 
*1,  was  bound  apprentice  for  seven  years,  to  J.C.,  at  Attk.    Fire  guineas  t£££J£L 


791,  _ 

agreed  to  be  paid  by  the  father  to_the  master  as  a  premium,  and  was  for,  an*  that  mo* 


le  sum  inserted  in  the  indenture.    The  only  sum  naid  was  the  sum  of  {j^"gy>l> 
sir  guineas,  which  was  paid  at  the  time  of  executing  the  indenture.—  ttuogna  Seas 
fcaar,  J.  We  must  attend  to  the  intention  of  the  legislature,  which  was  to  J^i     SS-117 
oae  a  revenue ;  for  this  purpose  the  act  requires,  (s.  35),  "  that  the  full  Slltt«!\tuftke 
aw  of  money  recehed,  or  in  anywise  directly  or  indirectly  given,  paid,  ££■*■»!• 
peed,  or  contracted  for,  with  the  apprentice,  shall  be  fndW  inserted,"  t^^M*yrrtce 
ader  a  certain  penalty.  By  s.  39,  the  indenture  is  avoided,  "if  the  sum  setuesntat     * 
oeived,  jfiven,  paid,  secured,  or  contracted  for,"  be  not  so  truly  inserted. 
j  requiring  the  fuM  turn  to  be  inserted,  it  meant  that  not  leu  than  the  sum 
son  which  the  duty  was  really  payable,  should  be  inserted.    Here,  not 
aly  the  fidl  neat,  but  more  than  the  sum  for  which  the  duty  was  payable, 
ss  been  inserted,  and  the  duty  paid  upon  such  larger  sum.    Then,  more 
am  the  act  required  has  been  comphea  with. — Lawrence,  J.,  observed,  that 
s  saw  no  reason  why  the  master  might  not  recover  the  remainder  of  the 
reguineas  in  an  action.  [See  Rexr.  Quainten,  2  M.  &S.  338,  jpssf,  480.] 
J&xr.  Bradford,  lM.fr  S.  151.    Removal  of  T.  Holgate,  from  Bradford  V^fS^J** 
i  Thornton.  Order  discharged.  Case :  The  pauper, being  twenty-two  years  of  ^uowSa  muter 
re,  by  indenture  of  the  3d  of  April,  1805,  bound  himself  apprentice  to  2).  two  ■hilling*  a 
Msuftt,of  Bradford*,  for  three  years  and  twenty-one  weeks  l^r  an  indenture.  JSSSmBct  S* 
he  pauper  agreed  to  allow  his  master 2*. per  week,  and  to  have  (leaving  a  narawara and 
ana)  wages,  and  to  provide  for  himself  for  the  term.    The  pauper  served  p«>Tide lor  him 
is  master  for  the  term  in  Bradford,  and  the  2*.  a-week  were  deducted  out  ^q^ireUieMi- 
'  the  wages  he  received  during  his  service.    The  indenture  was  upon  a  dittonai  stamp. 
to.  stamp,  and  it  was  objected,  that  the  44  Geo.  III.  c.  98,  required  a  stamp 
•  1/.  10s.,  and  therefore  the  indenture  was  void. — Lord  Ellenborouyh,  C.  J. 
1  the  words  of  the  covenant  were  transposed,  they  would  run  thus :  the 
inner  to  have  wages  and  to  allow  his  master  2s.  per  week ;  and  then  there 
ouid  be  no  doubt  of  their  meaning  an  allowance  out  of  the  wages 
mply ;  and  what  difference  does  the  order  in  which  they  now  stand  make 
i  the  sense?  It  therefore  can  never  be  considered  as  a  boon  to  the  master, 
ho,  instead  of  having  the  labour  of  his  apprentice  for  nothing,  which  he 
as  entitled  to  have,  agrees  to  pay  him  wajjes,  deducting  2s.  per  week  out 
r  them. — Le  Blanc,  J.  The  master  had  a  right  to  the  whole  of  the  earnings, 
it  allows,  by  way  of  wages,  such  a  sum  as  they  are  computed  at,  minus  2s. 
r  week,  on  account  of  his  providing  for  himself. 

Rex  v.  Bowton^uponrDunsmore,  9  B.  fr  C.  872.     Order  of  removal  of  A  step-father 
r.  Webb,  &c,  from  Stretton-vpon-Dutwnote  to  Bourton-upm-Dunsmore.  {Ju^undMiB 
affirmed.   Case:  The  pauper  resided  in  a  third  parish  more  than  forty  days,  premium  >  the 
ader  an  indenture  of  apprenticeship :  it  was  contended  that  this  was  void  J^SeJS^ 
Mm  this  evidence.     The  mother  of  the  pauper,  (who  was  illegitimate,)  ten  pounds  was' 
as  deserted  by  her  husband,  not  the  father  of  her  child  :  he  gave  a  pre-  inserted  in  the 
ium  of  10/.  and  no  more ;  the  master  required  20/. ;  this  the  mother  JjSJSSt! : 
fused,  but  they  came  to  a  private  understanding,  that  he  should  receive 
mething  besides  the  10/.,  but  the  particular  sum  did  not  appear.     It  was 
freed  that  10/.  should  he  inserted  in  the  said  indenture,  which  was  done ; 
«e  step-father  paid  the  10/.,  and  the  mother  paid  him  further  two-and-a-half 
lineas ;  neither  the  apprentice  nor  the  step-father  knew  of  the  private 
nderstanding,  and  never  knew  that  a  greater  sum  than  10/.  had  been  paid, 
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Sixthly,  Of      but  the  master  was  not  aware  that  the  agreement  of  the  mother  was  without 

settlement  by     the  privity  of  her  husband.    The  indenture  had  the  proper  stamp  for  any 

apprenticeship,    sum  not  exceeding  30/. — Bay  ley,  J.  The  sum  really  and  bona  fid*  paid 

6  Oftheprel —   an<*  contracted  for,  was  inserted  in  the  indenture     There  was  no  binding 

mium,  &c.  agreement  for  any  sum  beyond  that  amount;  the  promise  made  by  the  feme 

covert,  did  not  bind  her. — Littledale,  J.  Assuming  that  the  contract  «as 
binding,  there  was  no  contract  to  pay  a  specified  sum,  so  that  it  was  impos- 
sible to  insert  in  the  indenture  the  sum  paid. — Parke,  J.  The  Stamp  Act 
attaches  on  the  specific  sum  given,  paid,  secured,  or  contracted  for.  As  soon 
as  the  master  executed  the  indenture,  he  became  bound  to  take  the  appren- 
tice. 10/.  was  the  only  sum  given,  contracted,  or  agreed  for.  The  promise 
to  pay  the  extra  sum  was  a  mere  honorary  agreement  Order  of  sessions 
quashed. 


7  The  stamp 
duty ,  &c 

The  indenture 
roust  be  stamped, 


otherwise  it  is 
not  admissible  in 
evidence. 


An  apprentice, 
ship  to  two  mas- 
ters, to  serve 
them  consecu- 
tively in  two  dis- 
tinct trades,  is 
valid,  and  re- 
quires  only  a 
single  stamp. 


7.  The  Stamp  Duty  on  the  Deed,  without  regard  to  the  Premium  (a). 

Rex  v.  Llanvair  Duffryn  Clwud,  Burr.  S.  C.  236 ;  1  Bott,  647.  /.  Ed- 
wards, an  infant,  was,  by  his  father,  bound  apprentice  by  indenture,  but  the 
indenture  was  not  stamped.  And  it  was  ruled,  that  the  indenture,  not 
being  stamped,  could  not  be  given  in  evidence  at  all,  being  absolutely  void 
to  all  intents  and  purposes. 

Rex  v.  Holheck,  Burr.  S.  C.  198;  2  Bott,  864.  P.  Orange,  the  pauper, 
was  bound  a  parish  apprentice  by  indenture ;  but  the  indenture  was  not 
stamped.  The  5  &  6  W.  $c  M.  c.  21,  s.  11,  lays  a  duty  of  tW.  upon  the 
indenture  of  a  parish  apprentice ;  and  enacts,  that  such  indenture  snail  not 
be  given  in  evidence,  nor  be  available  in  any  court,  till  the  duty  and  also  t 
penalty  of  51.  be  paid,  and  the  parchment  or  paper  stamped.— By  the 
Court.  This  indenture  was  necessary  evidence  to  make  out  the  proof  of 
a  binding  by  indenture ;  for  that  binding  could  be  no  otherwise  proved  bat 
by  the  indenture,  and  the  indenture,  being  unstamped,  could  not  be  admitted 
as  evidence,  and  the  justices  ought  to  have  paid  no  regard  to  it 

The  stamp  formerly  must  have  been  of  the  proper  kind  as  well  as  value; 
even  though  the  stamp  used  was  higher  than  that  required,  and  applicable 
to  the  same  kind  of  instrument  But  by  55  Geo.  III.  c  184,  s.  10,  all 
instruments  upon  which  any  stamp  shall  have  been  used  of  an  improper 
denomination  or  rate  of  value,  but  of  equal  or  greater  value  than  the  regular 
stamp,  shall  be  valid,  unless  the  stamp  is  specifically  appropriated  to  ant 
other  instalment  by  having  its  name  on  the  face  thereof. 

Rvx  v.  Louth,  SB.frC.  247.  The  pauper,  Benjamin  Furnish,  was,  in  I7M, 
bound  apprentice  to  his  father,  Thomas  F.,  a  woolcomber,  and  to  J.  Gnc*r, 
a  weaver,  not  co-partners,  by  indenture  duly  executed  by  all  parties,  op" 
which  there  is  only  one  5s.  stamp.  The  indenture  was  made  between  Giror, 
weaver,  Furnish,  woolcomber,  and  the  pauper.  The  pauper  of  his  ounfrt 
mil,  and  with  the  consent  of  his  parents,  bound  himself  apprentice  *id 
Grozer  and  Furnish,  and  with  them,  as  apprentice,  to  dwell  and  serve  fan 
the  date  thereof,  for  seven  years ;  the  apprentice,  his  said  masters  well  ani 
faithfully  would  serve ;  hurt  to  masters  shall  not  do ;  the  goods  of  his  aid 
master  shall  not  waste ;  nor  from  his  masters'  service,  at  any  time,  abseat 
himself;  but,  as  a  true  apprentice,  shall  behave  himself  towards  his  sui1 
masters  and  all ;  and  a  just  account  of  all  his  masters*  goods,  committed  fc> 
his  charge,  faithfully  should  give  his  said  masters:  and  Grozer  did  covenatf 
with  the  pauper  that  Grozer  and  Furnish,  his  executors,  &c,  should  teaci 
him  in  the  trade  of  stuff-weaving  and  woolcombing,  which  the  said  wmsttn 
then  used ;  and  also  should  provide  for  the  apprentice  sufficient  meat,  ati 
John  Grozer  to  provide  him  meals  and  lodgings  for  the  first  four  rear*;  (* 
and  not  exceeding  eight  hanks  per  day,  and  to  have  four  hanks  allowed  it 
looming;  to  have  three  days  each  year  for  himself,  and  to  have  four  sbittmp 
for  a  low  count,  if  he  works  any  over-work,  and  so  in  proportion;)  the  ap- 
prentice to  serve  the  latter  three  years  with  T.  Furnish ;  (and  not  to  ew«d 


(« )  See  division  of  the  subject,  ante,  423,  and  the  last  head,  ante,  4C3. 
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pound  acr  day;)  the  said  apprentice  to  receiTe  one  drilling  jmt  year  ^utAfe.Qf 
•;  and  Grozer  to  be  absolutely  free  from  the  apprentice,  at  the  end  of  attlmmt  tor 
fean  from  the  date  thereof;  and  the  said  apprentice  not  to  hare  above  ■ffntwfisenfc 
days  if  he  should  have  to  stand  for  wori.  The  pauper  served  and  y  W|N 
ad  under  such  indenture  at  Leeds  for  four  years  and  three  months,  and  *c. 
removed  to  Louth* — Bcyley,  J.  It  was  formerly  supposed  that  under 
tatute  of  the  6  Elix.  c  4,  an  apprenticeship  for  less  than  seven  years' 
raid.  The  effect  of  that  statute  was,  that  certain  benefits  attached  on  a 
i  year's  binding  before  57  Geo.  III.  But  the  indentures  are  voidable 
at  the  election  of  the  parties,  and,  therefore,  a  binding  for  four  years 
teen  held  to  confer  a  settlement  It  appears  to  me  that  this  is  a  valid 
iture,  to  constitute  the  party  an  apprentice  for  seven  years.  There  is 
Inly  a  degree  of  peculiarity  about  it  In  ordinary  cases,  the  party  is  bound 
wen  years,  to  serve  one  master  and  learn  one  trade.  In  seven  years,  a 
may  have  time  to  learn  two  distinct  trades ;  and  the  acquisition  of 
nay  materially  assist  the  partr  in  practising  the  other.  The  father,  of 
e,  is  anxious  that  his  son  shall  learn  as  much  as  possible,  and  that  he 
also  be  under  proper  control.  The  object  was  to  acquire  instruction, 
father  prevails  upon  a  master  to  take  his  son  for  less  than  seven  years; 
it  the  same  time,  he  wishes  to  provide  a  person  who  shall  stand  m  the 
on  of  master  to  his  son  during  the  remainder  of  that  period.  He 
1  not  wish  to  take  an  assignment  This  is  nothing  more  tnan  a  stipu- 
i,  and,  in  my  opinion,  a  reasonable  one,  that  there  shall  be  an  appren- 
rip  for  seven  years,  during  which  the  apprentice  shall  be  learning  two 
s;  and  that  one  period  shall  be  fixed  for  learning  one  trade,  and  another 
notner.  The  whole  is  one  transaction,  and  requires  only  one  stamp, 
ag  the  argument,  Boyley,  J.,  observed  that  M  the  circumstance  of  the 
ng  being  for  seven  years,  was  important'9 — Hohoyd,J.  The  contract  is 
certain  period,  though  the  apprentice  was  to  serve  two  masters,  who 
sd  on  different  trades.  It  will  be  a  pood  contract  if  the  apprentice  is 
1  to  two  masters,  to  learn  successively  two  different  trades.  The  next 
ion  is,  whether  the  indenture  is  rendered  void  by  the  stamp  act  I  am 
inion  that  it  is  not  void,  unless  it  be  shewn  that  the  parties  adopted 
serticular  form  to  evade  the  payment  of  duties,  which  by  law  they 
I  otherwise  be  bound  to  pay.  Unless  that  be  shewn,  I  think  we 
d  construe  the  indenture  so  as  not  to  avoid  it.  Now  if  it  was  bonk  fide 
A  between  the  father  and  first  master,  that  his  son  should  have  the 
Et  of  a  seven  years'  apprenticeship,  that  the  father  should  take  him  at 
nd  of  the  first  four  years,  he  would  take  him  under  the  indenture,  and 
•w  stamp  would  be  necessary.  The  duty  is  imposed  on  every  indenture, 
rith  reference  to  the  number  of  masters,  or  the  number  of  trades.  No 
1  being  found,  I  think  this  is  but  one  binding  and  one  indenture, 
re  may  have  been  two  bindings,  as  far  as  the  masters  are  concerned, 
so  far  as  the  apprentice  is  concerned,  there  was  but  one ;  he  was  bound 
n  indenture,  to  serve  one  master  for  four  and  another  for  three  years. — 
ledole,  J.  Suppose  that,  before  the  5  Eliz.,  a  parent,  intending  that  his 
should  learn  two  trades,  (connected  or  unconnected,)  and  had  agreed 
two  persons  that  each  should  teach  him  a  trade,  tnere  would  be  no 
rtion,  at  common  law,  to  the  two  persons  taking  the  apprentice  succes- 
j.  The  statute  confers  privileges  on  persons  who  serve  for  seven  years, 
t  does  not  render  other  contracts  void.  By  the  stamp  act,  a  duty  shall  be 
on  every  indenture,  not  a  distinct  duty  in  respect  of  each  master  or 
trade.  This  instrument  does  not  operate  as  two  indentures,  or  as  an 
rture  and  assignment  so  as  to  require  two  stamps.  There  was  no 
tlon  to  evade  the  stamp  duties.  It  relates  to  one  transaction.  And  if 
s  originally  agreed  that  the  father  should  take  the  apprentice  at  the 
if  the  four  years,  he  took  him  by  virtue  of  the  indenture,  and  not  of  the 
nment 

le  7  &  8  Geo.  IV.  c.  56,  s.  17,  (ante,  453,)  enacts,  that  only  two  shillings 
be  charged  upon  the  indenture  of  any  apprentice  to  serve  at  sea,  in 
merchant  service. 
)L.  IV.  II  H 
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^OOr— ( V.  Settlement  of  the  Poor.) 

8.  Of  the  other  Essentials  of  the  Contract,  and  that  an  Imperfect  Ap\  rraftV 
ship  cannot  operate  as  a  Hiring  and  Service,  {a) 

Where  parties  intend  to  create  the  relation  of  master  and  apprentice,  the 
contract  entered  into  between  them  for  that  purpose,  can  have  no  force  with 
reference  to  the  law  of  settlements,  but  as  a  contract  of  apprenticeship ;  and 
therefore  if  their  contract,  from  any  defect  of  form  or  substance,  falls 
short  of  what  it  purports  to  be,  it  is  not  available  as  a  contract  of  hiring  tad 
service.  If  it  has  not  all  the  legal  requisites  of  an  apprenticeship,  it  is  an  abso- 
lute nullity;  and  the  ingredients  to  constitute  a  hiring  for  a  year,  or  a  term 
of  years,  cannot  be  picked  out  of  such  a  contract,  so  as  by  a  service  under  it 
to  entitle  the  party  to  a  settlement  (ante,  371). 

The  defects  of  form  which  are  fatal  to  the  right  of  settlement  by  apprea- 
ticeship,  have  been  exhibited  in  the  preceding  cases :  it  remains  to  be  sea 
in  what  manner  the  contract  itself  will  be  insufficient  to  establish  a  settle- 
ment of  this  description. 

Salford  v.  Storeford,  2  Barnard.  39;  2  Bott,  363.  Order  of  remoral 
confirmed.  Case :  Lineacre  had  been  bound  an  apprentice  by  indentse, 
and  served  his  master  the  last  two  years  of  his  apprenticeship  at  Salfird; 
the  indenture  was  not  stamped.  The  justices  judged  this  to  be  a  good  settle- 
ment by  way  of  service,  though  not  as  an  apprenticeship.  Bat  the  Coat 
held  this  to  be  no  settlement,  on  the  authority  of  Cuerden  v.  Leutsmd,  (ask, 
463),  and  quashed  the  order. 

Rex  v.  Whitchurch  Canonicorum,  Burr.  S.  C.  450 ;  2  /fell,  368.  The  pin- 
ner, being  of  the  age  of  twenty-two  years,  agreed  with  a  stone-mason  thai 
he  should  take  him  apprentice  for  six  years,  to  teach  him  the  trade,  and  that 
the  indentures  should  be  executed  accordingly.  He  went  and  served  lit 
years,  when  they  parted  by  consent :  no  indentures  were  executed.  It  ** 
contended  that  this  was  good  as  a  hiring  and  service. — By  the  Cc*l 
Here  is  no  hiring,  expressed  or  implied.  A  binding  as  an  apprentice,  tad  a 
hiring  as  a  servant,  cannot  be  converted  one  into  the  other.  Rex  v.  & 
Mary  Kalendar,  Winchester,  was  mentioned  as  in  point. 

Rex  v.  All  Saints  in  Hereford,  Burr.  S.  C.  666 ;  2  Bott,  37a  The 
pauper,  Abraham  Lewis,  when  a  boy,  together  with  his  father,  entered  its) 
an  agreement  in  writing,  not  stamped,  with  Mrs.  Tringham  of  AU  Saints, 
reciting,  that  u  whereas  the  boy,  with  the  consent  of  his  father,  is  to  be 
bound  apprentice  to  her  for  seven  years ;"  she  agrees  to  pay  the  boy  2A#,  tk 
first  year,  the  four  following  years  60*.  each,  the  sixth  year  St.,  and  tk 
seventh  year  4/.  He  served  her  two  years,  and  received  the  money  agreed 
on  for  the  time,  then  left  his  mistress ;  no  indenture  was  executed. — By  tk 
Court.  An  apprenticeship  was  certainly  the  thing  in  view  ;  but  no  indeatae 
was  executed ;  nor  could  the  agreement  be  esteemed  to  supply  the  want  af 
it,  as  it  was  not  stamped.  Nor  can  it  be  considered  in  tne  nature  of  a 
service ;  for  in  that  case  there  must  be  a  hiring  for  a  year,  and  a  service  kt 
a  year  under  such  hiring.  And  the  binding  as  an  apprentice  cannot  k 
converted  into  the  hiring  as  a  servant 

Rex  v.  Margram,  3  T.  R.  378 ;  2  Bott,  378.  The  pauper's  mother  had  uade 
an  agreement  with  Mr.  Tyler,  agent  for  the  English  copper  company,  vk 
lived  in  Margram,  for  him  to  serve  seven  gears  as  an  apprentice ;  and  k 
served  in  the  copper  works  for  eight  years,  and  learned  the  trade  of  a  re- 
finer, and  received  weekly  wages ;  as  also  20*.  a  year,  as  a  refiner,  and  k 
conceived  himself  serving  as  an  apprentice,  but  he  signed  no  indenture  or 
agreement  whatsoever,  nor  was  any  signed  by  any  other  person  on  Vi 
behalf,  or  to  his  knowledge.  The  Court,  without  hearing  any  mrgnjaeat, 
were  clearly  of  opinion  that  this  servitude  as  an  apprentice,  could  not  te 
converted  into  a  service  under  a  hiring. 

Rex  v.  Highnam,  2  Bott,  371.  The  pauper,  at  seventeen  years  of  aft, 
went  to  W.  Evans,  of  St.  Mary  de  Crespt,  in  Gloucester,  carpenter,  for  the 
purpose  of  being  his  apprentice  for  four  years,  to  learn  the  trade  of  a  car- 

(a)  See  the  division  of  the  subject,  ante,  423,  and  as  to  imperfect  apprenticeship* 

not  operating  as  a  hiring,  ante,  371. 


n  to  serve  me  inree  yean  10  leain  tne  Dusiness  oi  a  carpenter;  tne  first  tract  of  appren. 
i  have  Is.  2d.  per  day ;  the  second  year  to  have  If.  Gd.  per  day ;  the  JJfSJjJSSf  JJto 
ear  to  hare  1*.  lOd.  per  day :  witness  my  hand,  J.  Claydtm,  J.  if  an-  a  contract  of  Mr. 
Witness,  Robert  Beles."    The  pauper  proved  that  at  the  time  of  in*  and  service, 
;  the  agreement,  he  agreed  to  give  Mander  the  sum  of  three  guineas  J^  "enUceY »et*  K 1 

emium  (a)  to  teach  nim  the  said  trade,  and  paid  Mander  \l.  15>.,  Uement  K  r 

with  1/.  8*.  due  for  wages  during  the  month  of  trial,  made  the  three  B  * 

s ;  and  that  he  was  not  to  he,  and  was  not  employed  in  any  other 
lan  that  of  a  carpenter.  The  pauper  worked  with  and  served  Mander 
Jus  agreement  the  whole  three  years,  and  slept  the  last  forty  nights 
\  Horndon,  and  considered  himself  as  an  apprentice  under  the  agree- 
but  he  thought  himself  at  liberty  to  leave  nis  master  if  he  used  him 
be  parol  evidence,  explanatory  of  the  agreement,  was  objected  to,  but 
d. — Lord  Kent/on,  C.  J.  The  justices  who  made  this  order,  and  the 
i  who  confirmed  it,  were  of  opinion  that  the  pauper  was  not  hired  to 
fonder  as  a  yearly  servant,  but  that  the  relation  which  was  created 
a  them,  was  that  of  master  and  apprentice.  The  opinions  of  the 
aates  ought  not  indeed  decidedly  to  influence  our  judgment,  as  they 
Jerred  the  case  to  us ;  but  when  a  certain  opinion  has  gone  abroad, 
1  on  the  decisions  of  this  Court,  upon  which  magistrates  have  been 

it  ought  not  lightly  to  be  departed  from.  The  first  question  that 
i  this  case  is,  on  the  admissibility  of  the  parol  evidence.  This  parol 
«  was  not  offered  to  contradict  the  written  agreement,  but  to  ascer- 

independent  fact ;  and  I  think  it  was  properly  received  in  evidence, 
eing  so,  the  case  appears  to  be  shortly  this :  in  consideration  of  three 
i  paid  by  the  pauper,  the  master  undertook  to  teach  him  the  business 
rpenter,  and  tne  pauper  was  to  serve  three  years.  I  am  sorry  that 
sanctions  were  ever  taken  in  the  determination  of  cases  on  this  sub- 
bmt  notwithstanding  those  little  differences,  we  must  consider  the 
dssa  of  decisions  on  this  point,  and  extract  the  principle  from  them. 
bsJttsd  in  all  of  them,  that  if  two  persons  intend  to  enter  into  the  re- 
sf  master  and  apprentice,  and  owing  to  sotne  circumstance  the  relation 
•     i  •   ^  not  duiy  constituted,  as  if  the  indentures  be  not  stamped, 


mil  not  change  the  condition  of  the  parties ;  if  they  cannot  avail  them- 
/  the  consequence*  of  the  condition  in  which  they  intended  to  stand, 
mil  not  be  put  into  another  condition  in  which  they  did  not  mean  to 
umtohes.  But  when  it  is  urged  that  this  relation  can  only  be  formed 
lg  the  term  "  apprentice,"  it  may  be  observed  that  the  argument 
lead  to  an  absurd  consequence :  for  then  if  the  word  "  clerk"  were 
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of  master  and  servant  be  created  by  the  contract  of  the  parties,  though  they  do  art 
use  the  very  words  tantamount,  it  is  sufficient.  In  this  case,  a  premium  was 
paid  by  one  man  to  another  who  engaged  to  teach  him  a  trade :  now,  what 
is  that,  hut  an  apprenticeship  ?  The  term  "  apprentice"  is  taken  from  the 
French  word  apprendre,  to  learn.  Unfortunately,  Lord  Mansfield  did  not  ad- 
here to  his  first  opinion  in  Rex  v.  Little  Bolton  ;  but  even  when  he  gave  his 
second  opinion  in  that  case,  he  took  it  for  granted,  that  the  rule  remained 
unshaken  ;  that  if  the  parties  intended  to  create  the  relation  of  master  and 
apprentice,  and  it  were  not  legally  created,  so  that  the  apprentice  could  not 
gain  a  settlement  as  such,  he  could  not  acquire  a  settlement  as  a  yearly 
servant :  and  in  Rex  v.  Highnam,  I»rd  Mansfield  adopted  the  opinion  he 
had  first  given  in  Rex  v.  Little  Bolton,  conformably  to  all  the  other  caw. 
Therefore,  we  may  rely  on  this  last  case,  and  if  it  be  not  distinguishable 
from  that  of  Rex  v.  Little  Bolton,  it  is  sufficient  to  say  that  it  is  subsequent 
to  it,  and  that  Rex  v.  Little  Bolton  is  an  anomalous  case.  When  we  find  tbr 
current  of  authorities  one  way,  I  should  be  sorry  that  a  little  inadvertence  in 
the  Court,  in  the  decision  of  one  case  only,  should  be  supposed  to  break  b 
upon  the  general  rule.  For  Rex  t.  CoUishall,  which  has  been  cited,  is  dis- 
tinguishable from  this  class  of  cases ;  there,  by  the  agreement  of  the  partiex, 
the  pauper  was  to  do  any  work  that  the  master  set  him  about.  I  am,  there- 
fore, most  clearly  of  opinion,  that  in  this  case  the  parties  intended  to  has 
the  relation  of  master  and  apprentice ;  and  that  as  that  relation  was  not 
legally  constituted  so  as  to  rive  the  latter  a  settlement  as  an  apprentice,  (be 
relation  cannot  be  converted  into  that  of  master  and  servant,  so  as  to  gwe 
him  a  settlement  as  a  yearly  servant  And  I  think  we  should  do  inflate 
mischief,  if  we  were  to  overturn  that  which  has  been  so  long  a  settled  rale. 
— Lawrence,  J.  The  first  point  is,  that  the  sessions  ought  not  to  haven- 
ceived  the  parol  evidence,  because  it  contradicted  the  written  agrtcmeat; 
but  it  was  not  offered  for  that  purpose,  but  to  ascertain  a  fact  collateral » 
the  written  instrument,  in  order  to  explain  the  intention  of  the  parties,  the 
instrument  being  in  some  measure  equivocal.  The  fact  being  wtaWitW, 
the  case  was  this :  on  the  one  hand,  the  pauper  paid  a  premium  to  die 
master,  and  was  to  receive  certain  wages;  and  on  the  other  hand,  the 
master  engaged  to  teach  him  the  business  of  a  carpenter;  then  the  qnestMi 
is,  whether  or  not  by  this  agreement  the  parties  were  to  stand  in  the  it- 
lation  of  master  and  apprentice,  of  which  I  think  no  doubt  can  be  enter- 
tained. In  Rex  v.  Little  Bolton,  Lord  Mansfield  only  went  thus  far;  dot 
it  must  be  collected  from  the  words  of  the  instrument,  whether  or  not  the 
party  is  to  serve  as  an  apprentice ;  his  lordship  could  not  mean  to  sit  that 
a  contract  oi  apprenticeship  could  not  be  formed,  so  as  to  give  a  settlaneat 
to  the  party  serving  under  it,  without  the  introduction  of  the  word  "ap- 
prentice." With  regard  to  the  instance  put  at  the  bar,  of  servants  at  urns, 
it  is  to  be  remembered  that  they  do  not  pay  their  money  in  order  to  lean 
a  trade,  but  as  a  premium  to  the  master  to  let  them  have  the  perquisites  rf 
that  situation :  but  in  the  case  of  a  trade,  the  relation  of  apprenticeship  * 
created  for  the  very  purpose  of  the  party  being  instructed  in  that  trade: 
the  two  cases  do  not  bear  the  smallest  resemblance  to  each  other.  There- 
fore, there  does  not  appear  to  me  to  be  any  reason  for  shaking  the  au- 
thority of  Rex  v.  Highnam,  especially  as  the  great  body  of  cases  support  h. 
It  is  much  to  be  lamented,  that  settlement  cases  should  ever  have  beea 
determined  on  nice  distinctions ;  it  would  be  better  to  decide  them  on  sose 
general  rule,  that  every  person  who  reads  may  understand  it — he  Bine, 
J.  If  the  master,  in  consideration  of  a  premium,  engage  to  teach  the 
other  his  trade,  it  is  the  same  as  if  he  agree  in  express  words  to  receive 
him  as  an  apprentice  and  teach  him  his  trade.    Orders  confirmed. 

Rex  v  Rainham,  1  East,  531  ;  2  Butt,  383.  Order  of  removal  of  Mmes 
Smith,  from  Rainham  to  Eltham;  quashed.  Case:  The  pauper  on  die 
8th  of  November,  1784,  entered  into  the  following  agreement  with  /rtfla, 
a  sawyer,  living  in  Eltham.  "  An  agreement  made  the  8th  of  November, 
1784,  between  J.  Hills,  sawyer,  and  M.  Smith;  viz.  Smith  doth  agree 
with  J.  Hills  to  serve  him  for  three  years  from  the  date  of  the  agreemeat; 
viz.  for  the  first  year  10*.  per  week;  for  the  second  year  11*.;  and  for 
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the  third  year  12*.  per  week ;  and  /.  Hilts  doth  agree  and  promise  to  Sixthly  Of 
learn  M.  Smith  die  art  of  a  sawyer,  which  he  now  follows:  and  it  is  •  ttlamemt fry 
■md  that  if  Smith  shell  wilfully  lose  any  time  to  the  prejudice  of   epmemtienkip. 


invests 
KnVon 


he ^agrees  to  pay  to  Hilts  3s.  per  day  for  all  such  neglect*  It  Smith  8>ortbo 


of  wis  agreement  before  the  time  expires,  he  promises  to  pay  Hitts 
on  demand;  or  if  Smith  is  sick,  or  by  any  disorder  or  misfortune 
incapable  of  work,  not  to  receire  any  pay  from  Hilts."  The 
"was  signed  and  sealed  by  both  parties,  and  stamped:  no  pre* 
_\  paid  by  the  pauper  to  Hub.  The  pauper  immediately  went  to 
Saw,  and  resided  with  him  in  BUhmn  for  two  yean  and  a  half.— Lord 
C.  J.  The  sessions  hare  stated  the  deed  and  the  service  under  it, 
leaving  mis  Court  to  draw  the  conclusion :  and  that  can  oulybe 
in  one  way,  namely,  mat  this  was  a  contract  of  apprenticeship.  The 
lent  was  under  seal,  and  need  not  be  indented.  It  has  been  deter- 
that  the  party  serving;  need  not  be  retained  eo  nowdne,  as  an  appren* 
flee:  \n&ihMXUueme*gh,  if  the  purpose  of  the  contract  U,  that  the  one  shall 
mm^  rnU  the  other  learn  the  trade.  That  is  the  case  here;  lor  the  master 
to  learn,  i.*.  to  teach  the  pauper  the  art  and  mystery  of  a  sawyer: 
object  of  the  pauper  was  to  be  taught  the  business.  No  tectoieal 
aae  ncocamry  to  constitute  the  relation  of  master  and  apprentice;  nor 
fafc  nccenury  that  there  should  be  any  premium  given  to  the  master. 
r .  Bex  t.  Bslherough,  IB.&A.  116.  Where  by  a  parol  contract  the  mas- 
Inr  agreed,*)  teach  the  pauper  to  make  stockings  during  the  year,  for  which  Jbt^LewaJto  * 

% to  receive  two  guineas,  and  the  pauper  was  to  have  his  earnings,  t-~*a  wanes* 

his  master  for  the  use  of  the  fame,  &c,  and  the  pauper  went  to  *OT"2*2rf 
the  business,  and  continued  in  die  service  a  year  and  a  half:  it  was  SfpSfoTttS1 
■  that  the  pauper  did  not  gain  a  settlement  by  hiring  and  service.—  pMpwto  work, 
BUenhorough,  C.  J.,  said,  In  this  case  the  pauper  never  contracted  to  JJJL 


the  master;  the  only  agreement  was,  that  the  master  should  tsmeh  the  jsoswti  taste  t» 

Ear  for  a  year.    In  Bex  v.  Burbach,  there  was  an  agreement  on  the  ewBsertiss.  * 
of  the  pauper  to  work  for  two  years ;  that  forms  an  essential  distinction 
earn  the  two  eases. 
l  .  Mem  v.  MomdsorreL,  2  M.f  S.  460.    Order  of  removal  from  Mount-  JJjViSGT* 
mhntt  to  Quomdon ;  quashed.    Case :  When  G.  Swain,  the  husband,  was  Jjjj Ms Sfcr 
about  thirteen  years  old,  his  father  made  an  agreement  with  one  Rawlins  of  six  yean,  to 
Quormdon,  that  R.  should  take  his  son  for  six  years,  to  teach  him  the  trade  of  *****  **■  {■*■ 
a  framework-knitter,  and  he  was  to  allow  R.  9s.  per  week  for  the  first  three   to  allow  it.  gTT 
n,  for  teaching  him,  and  his  board  and  lodging.     G.  Swain  served  R.  week  for  the  first 
years  in  the  whole,  in  Quomdon.  The  Court  distinguished  this  case  from  ^^^  Us 
.  v.  Little  Bolton,  inasmuch  as  by  this  contract  the  son  was  entitled  to  This  was  held  a 
of  his  earnings,  and  instead  of  receiving  wages  from  his  master,  his  J^S^Jf6  oon" . 
er  was  to  receive  wages  from  him  as  the  price  of  teaching  him  :  it  was  tteesMpTiKf11" 
a  hiring  of  the  master  to  teach  the  apprentice.    The  whole  contract  with  gave  no  settle- 
the  father  was  bottomed, 'and  had  for  its  object,  the  instruction  of  the  son,  ment° 
and  nothing  else.    Order  of  sessions,  quashing  the  removal,  confirmed. 

Jferv.  Combe,  SB.  $  C.  82;  2  M.  fr  R.  30;  1  M.^  R.Mag.  Ca.  283.  Paoperwas 
Order  ot  removal  of  Joseph  Davies  from  Presteign  to  Combe,  confirmed.  ^Ic^a  Srpen- 
Caee :  The  pauper's  father,  when  the  pauper  was  about  fourteen  years  of  age,  ter, "  to  learn  bis 
was  about  to  put  him  out  to  service,  and  took  him  to  Presteign  with  the  in-  J^*" an^ W1* 
tention  of  hiring  him,  but  he  did  not  hire  him.    Shortly  afterwards,  one  work  Swell  Si 
John  Cote,  a  carpenter,  residing  in  Presteign,  and  the  brother  of  the  pau-  that  of  a  carpen- 
ter's mother,  suggested  that  it  was  better  for  the  pauper  to  go  and  learn  his,  Jjj^  ^^35? 
Colo's,  trade  of  a  carpenter,  instead  of  going  to  service.    At  length  Cote  part  of  his  food 
hired  the  pauper,  from  his  mother,  to  learn  his  trade.     The  pauner  was  to  and  do*h*°?«J"lt 
do  any  other  work,  as  well  as  that  of  a  carpenter.     Cole  was  to  fina  the  pau-  wKhhis  aSher? 

apart  of  his  food  and  part  of  his  clothing,  but  he  was  to  be  lodged  at  his  Pauper  served 
er*s  house.    The  pauper  went  to  Cole,  and  served  him  for  five  years,  J^J tnrtm 
lodging  in  Presteign  with  his  parents,  who  provided  part  of  his  clothing  and  At  the  end  of  two 
victuals.     During  the  five  years,  the  pauper  did  any  work  Cole  put  him  to  J22twa£p,°" 
do,  as  well  as  working  at  the  trade  of  a  carpenter.     In  the  second  and  third  {£tatue**to  °P 
year  after  the  pauper  nad  entered  upon  his  service,  a  conversation  took  place  exempt  pauper 
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Sixthly,  Of 

settlement  by 

apprenticeship. 

8.  Of  the  other 
essentials  of  the 
contract. 

from  the  militia  j 
but  none  ever 
were  drawn  up : 
Held,  that  this 
wan  not  a  con- 
tract of  hiring' 
and  service,  bat 
an  imperfect  con- 
tract  of  appren- 
ticeship, and  that 
service  under  it 
conferred  no  set- 
tlement. 
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between  the  parties,  about  indentures  being  drawn  to  bind  the  pauper  to  Cub 
until  the  age  of  twenty-one,  in  order  to  exempt  the  pauper  from  the  mOitn. 


An  an  adult,  with 
his  father,  agreed 
to  serve  B.  as  an 
articled  servant, 
to  learn  bis  trade, 
and  be  consider- 
ed an  oat  appren- 
tice, to  do  any 
work;  wages  to 
be  deducted  dar- 
ing* illness  or  ab- 
sence.  B.  agreed 
to  teach  him : 
Held,  an  imper- 
fect apprentice- 
ship. 


The  indenture  was  to  be  drawn  to  bind  the  pauper  till  he  was  twenty- 
but  it  was  understood  that  he  was  to  be  free  at  the  end  of  fire  years,  to  be 
computed  from  the  time  of  the  original  contract.  No  indenture  was  draws 
nor  any  thing  afterwards  said  upon  the  subject.  At  the  expiration  of  the 
fbe  years,  (that  being  understood  by  the  parties  to  be  the  termination  of  die 
original  contract,  whatever  was  the  nature  of  it,)  the  pauper  agreed  to  work 
with  his  uncle,  Cole,  as  a  journeyman  carpenter,  under  a  weekly  hiring,  and 
to  be  paid  weekly  wages,  the  pauper  boarding  and  clothing  himself;  and  W 
was  at  liberty  to  go  away  at  the  end  of  any  week.  He  continued  with  Cole, 
under  those  terms,  except  upon  one  or  two  occasions  Tarying  the  amount  of 
the  weekly  wages,  for  nine  or  ten  years. — Judgment  was  delivered  by  Lord 
Tenter  den,  C.  J.  The  question  in  this  case  was,  whether  the  pauper  send 
in  Presteign,  as  servant  or  apprentice.  It  is  clearly  established,  that  if  n 
apprenticeship  only  was  contemplated  by  the  parties,  and  there  was  an  im- 
perfect contract  of  apprenticeship,  the  service  will  not  give  a  settlement  lie 
case  of  Rex  v.  King's  Lynn,  was  relied  on  in  that  case,  and  the  judgment  of  my 
Brother  Holroyd  appears  to  me  to  apply  to  this.  (He  then  quoted  it  at  nrf, 
477.)  We  are  of  opinion  that  all  the  circumstances  of  this  case  also  wsi 
fairly  to  the  conclusion,  that  the  parties  intended  to  constitute  the  lehmn 
of  master  and  apprentice.  The  parents  at  first  proposed  to  send  the  pssfer 
out  to  service  j  but  the  uncle  suggested  that  it  would  be  better  that  he  skew 
go  and  learn  his  trade.  The  obi  ect,  therefore,  clearly,  from  that  moment  wm 
to  put  the  pauper  with  his  uncle  as  a  pupil  and  apprentice,  and  not  ss  i 
servant ;  and  his  service  with  his  uncle  was  certainly  not  under  any  thmg 
like  an  express  contract  of  hiring,  but  under  an  imperfect  contract  of  appro* 
ticeship.  We  are,  therefore,  of  opinion  that  the  pauper  acquired  no  settle* 
ment  in  Presteign,  and  that  the  order  of  sessions  ought  to  be  confirmed. 

Rex  v.  Tipton,  9  B.  $•  C.  888.    Order  of  removal  of  James  Smilt\ 
&c,  from  Birmingham  to  Tipton,  confirmed.    Case :  The  pauper  made  s 
written  agreement  with  J.  Thompson,  glazier,  of  King's  Norton,  to  mis  elect 
An  agreement  made  in  1822,  between  the  pauper  of  one  part,  too  d 
Jacob,  and  Thompson  of  the  other.    Jacob  and  James  severally  agreed,  tkst 
James  should  serve  Thompson  as  an  articled  servant  for  four  years,  to  ksn 
his  art  or  trade  of  glazier,  &c,  at  the  wages  of  6s.  a-week  in  the  first  Year, 
with  a  progressive  increase.   It  was  agreed  that  James  should  be  oonsieWt 
as  em  out  apprentice,  and  James  and  Jacob  were  to  provide  James  with  feed 
and  clothing.    James  was  to  do  gardening,  or  any  other  work  his  nmsttf 
should  set  him  about.    In  case  James  was  unable  to  work,  or  was  absent,  at 
wages  for  the  time  were  to  be  paid.    James  was  faithfully  to  do  all  his  mat- 
ter's business,  and  Thompson  agreed  to  teach  and  instruct  him  in  the  tnde 
of  a  glazier,  &c.    This  agreement  was  signed  and  attested,  bat  not  sealed  e? 
stamped.  The  pauper  served  under  it  more  than  a  year.  On  a  subsequent  dsr, 
Baytey,  J.,  delivered  the  judgment  The  character  in  which  the  pauper  ww 
to  act,  is  described  both  as  that  of  an  articled  servant,  and  of  an  apprentice. 
We  must,  therefore,  look  to  the  whole  of  the  instrument  to  see  what  remtioa 
the  parties  contemplated.    Now  first,  it  was  not  usual  for  a  father  to  ke  a 
party  to  a  contract,  whereby  his  son  (of  full  age)  contracts  to  serve.   Iks 
fact  of  the  pauper  having  contracted  to  do  gardening,  or  any  other  work, 
does  not  necessarily  shew  that  the  parties  contemplated  a  mere  hiring.    la 
Rex  v.  Combe,  the  pauper  was  to  do  any  other  work  beside  that  o£  a  car- 
penter ;  and  yet  that  contract  was  considered  to  be  an  imperfect  contract  at 
apprenticeship.    So  the  stipulation  to  pay  wages,  does  not  necessarily  hmfrj 
that  the  parties  contemplated  the  relation  of  master  and  servant.    Toea  me 
master  undertook  to  teach  his  trade  to  the  pauper.    Learning  the  trade,  these- 
fore,  was  one  great  object  of  the  contract    There  is  a  provision  in  the  imm- 
inent, that  if  the  pauper  should  be  ill,  the  master  should  not  pay  him  wt^es. 
That  is  not  an  improper  stipulation  in  a  bargain  for  an  apmrnthesmp  •' 
but  the  law  imposes  on  the  master  the  obligation  of  providing  for  a  terras! 
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aresouieclicumstaiices  tending  to  show  that  the  par-  9nale,Qf 

lea  contemplated  a  contract  of  apprenticeship,  and  others  that  they  oontem-  atftlfmirie 

listed  a  contact  of  hiring.    But  on  the  whole,  as  it  appears  that  the  main  w»»"«»*fr* 

d^^pan^erahoiildleain  thetra^ofai^mbeT,  and  as^  ^^ 


sight  have  thomght  the  wages  too  low  for  a  servant,  we  think,  easeuakef 
the  eeae  admits  of  great  doubt,  that  this  was  an  imperfect  oontraot 
tfuMsjtmtieeatte.    Older  confirmed. 


KiiwUj,  2B.tC.750;4D.  <J-J?.309;  2D.fR.  Wheie.br  a  sa- 
iby.Ce. 301.  WUMmm wae removed bom  KUtwtUy,\o  Um^devibi.  Order  "»«»*•**» 


win  Us  lather  in  Su  Itkmmei,  and  being  desirous  of  being  appren-  SowSarte 


mufimiiw,  ma  miner  agreea  wiua  a  neignDour,  namea  J.  tvctoawwmi 

ihoemshrrm  the  mine  parUh,  to  give  hto  fcrwMcfctne 

ttAtiade  of  a  shoemaker  for  twelve  months;  the  mther  finding  the  SSveTawiatei 

lodging  and  every  thing  else  during  that  time.    IT*  pauper  served  dwnaiari 

twelve  months  under  that  agreement.    There  was  no  indentore  or  JSSJSSSS!^ 

lag,  but  the  pauper  considered  it  as  an  apprenticeship,  and  his  mther  tZJfSaSSmS' 

Mar  treated  and  spoke  to  him  as  an  apprentice  during  the  twelve  tfcfi  J™*?** 

and  both  told  him  there  was  a  guinea  paid  for  teaching  him  the  nf'SSnSmm 

The  pauperis  lather,  at  the  end  of  the  year,  came  to  an  agreement  SSettEa 

J.  neater,  mat  die  pauper  should  work  with  him  for  twelve  months,  P***f"ff7f 

—  slMesatMeernu^thenrnth^  £■■£  ftiiiwSui 


half  year.  The  pauper  worked  with  /.  Thomm  about  six  months 
pur  »et agreement,  ana  then  went  away  and  worked  at  several  places,  ZSmmrmSr 
MB  his  marriage,  which  happened  in  1785.  He  soon  afterwards  went  to  CeMntifywu; 
%Mmy<—B*fa  J.  There  »  in  this  ease  a  contract  of  hiring  In  the  **SfSKl<< 
Jewmi  metance,  and  if  the  service  under  it  can  be  connected  with  the  SSSmhtM 


of  the  preceding  year,  a  settlement  was  gained.    In  order  to  gain  a  y»,aa*etn>s 
a  by  hiring  and  service,  I  take  it  that  the  service  must  be  under  SewttrttST* 
tract  cresting  the  relation  of  master  and  servant    Here  the  first  lervSaE 
ereated  the  relation  of  teacher  and  scholar,  and  the  service  under  fiSftS;  "*» 
t  be  coupled  with   the  subsequent  service.    Rum  v.  Before***,  1^  a  oanm*«t 
■  eJittsahorilT  in  point    There  the  pauper's  lamer  agreed  with  one  Smith  Mrtacwdew- 
int  he  should  teach  the  pauper  to  make  stockings  during  the  year  next  %£&ZSL 
enuring,  and  should  receive  the  sum  of  two  guineas  for  such  instruction ;  ant. 
sad  it  wee  further  agreed  that  the  pauper  should  have  his  earnings,  and 
pay  Smith  for  the  use  of  his  frame,  needles,  and  other  utensils,  and  for 
ing  such  stockings  as  the  pauper  should  make.    The  pauper  stayed  a 
and  a  half;  and  therefore  if  that  was  a  relation  of  which  it  could  be 
that  there  was  service  performed  in  the  character  of  servant,  it 
would  have  been  sufficient  to  confer  a  settlement :  but  the  sessions  thought 
there  wae  no  settlement,  and  a  case  being  reserved,  this  Court  confirmed 
their  derision,  on  the  ground  that  the  relation  between  the  pauper  and  his 
was  merely  that  of  teacher  and  scholar,  and  not  that  of  master  and 
.    In  this  case,  there  was  no  obligation  on  the  part  of  the  pauper  to 
;  he  was  only  to  be  taught ;  the  master  could  not  have  punishea  him 
far  neglecting  to  serve.    Although  service  under  different  barings  may  be 
xmnected,  the  whole  of  the  several  services  constituting  the  year  s  service, 
■ant  be  under  a  contract  creating  an  obligation  to  serve.    Therefore,  inas- 
nuch  ae  in  this  case  there  was  no  relation  of  servant,  and  no  obligation  to 
nrve  until  the  hiring  for  a  year  commenced,  and  there  being  only  a  ser- 
rice  for  half  a  year  under  that  hiring,  no  settlement  was,  in  my  opinion, 
nSme&-—LittieiaU,  J.,  concurred. 

R*x  t.  St.  Marpcret's,  King's  Lynn,  6B.  $•  C.  97;  4  D.  £  R.  Mtg.  Co.  **Sfi3E*°- 
100.   Order  of  removal  of  John  Cotton,  &c.,  from  St.  Margaret's,  in  King's  {nattierof*p*u. 
Lgmn,  to  Woiferton ;  quashed.    Case :  Headley,  a  shoemaker,  a  friend  of  per* » |wy»  to 
he  psmper's  mother's  family,  applied  to  her,  and  offered,  if  she  would  agree  h£  bw£««      ° 
ohm  proposal,  that  he  would  take  her  son,  then  a  boy,  to  learn  his  business;  Tbeboy  mi  to 
sit  there  were  no  indentures,  on  account  of  her  poverty.    The  pauper  was  JJJ^SJJS^jJd 
o  serve  for  four  years,  to  board  and  lodge  with  his  mother  in  St.  Margartt%  lodge  with  hit 
tnd  to  have  half  what  he  earned.    The  pauper  entered  upon  this  service ;  mother,  and 
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Sixthly,  Of  worked  in  the  shop  with  the  apprentices;   did  not  stay  with  his  master  on  a 

$etttement  by  Sunday,  and  was  not  required  to  do  any  work  but  in  the  shop.    The  pao- 

opprenticeship,  per  continued  in  the  service  four  years,  hoarding  and  lodging  in  St.  Mar- 

heother  gareCz.     Some  time  after  entering  upon  the  serrice,    Heniley  sent  the 

essentials  of  the  following  writing  by  the  pauper  to  his  mother,  which  was  neither  stamped 

contract.  nor  signed : — u  An  agreement  drawn  up  between  Mrs.  Cotton  and  Tkemat 

to  have  half  what  Head  ley,  that  the  said  Thomas  Headley  is  to  find  her  son,  John  Cotton, 

mother  consent  wor^  ^nr  ^our  J®*15*  an(^  ne  is  to  have  half  what  he  earns  all  the  four  years; 
ed,  and  the  hoy  and  Mrs.  Cotton  is  to  find  her  son,  John  Cotton,  every  thins;  else  during  die 
seized  four  years  four  years." — Bay  ley  J.  I  am  of  opinion  that  this  was  a  defective  contract 
XTndenturea11**  of  apprenticeship,  and  not  a  contract  of  hiring.  Every  case  of  this  na- 
were  executed,  ture  must  be  determined  with  reference  to  its  own  peculiar  circumstances. 
pw^i^qftke iht  Where  it  appears  from  all  the  circumstances  that  the  parties  at  the  time  of 
mother;  and  no  making  the  contract,  contemplated  the  relation  of  master  and  apprentice, 
PJJ™ia™eJj"  the  contract  must  be  construed  as  one  of  apprenticeship ;  and  then  if  it  is 
Sis  Was  not  a  a  defective  apprenticeship,  no  settlement  can  be  gained  by  service  under  it 
contract  of  hiring  Where,  on  the  other  hand,  it  appears  that  the  parties  contemplated  the 
adefectiT?con'  Nation  of  master  and  servant,  the  contract  must  be  coustrued  as  one  of 
tract  of  appren-  hiring,  and  a  settlement  will  be  gained  by  service  under  it.  The  payment 
ticeship, andthat  0f  a  premium  is  strong  evidence  to  show  that  an  apprenticeship  wat  in- 
edeno  settlement  tended ;  hut  it  is  not  decisive :  and  still  less  is  the  absence  of  a  premiim, 
by  serrice  under  evidence  to  show  that  a  contract  of  hiring  was  intended.  The  written  anee- 
***  ment,  not  having  been  signed  or  stamped,  must  be  laid  out  of  oonsiaea- 

tion,  and  we  must  look  to  the  original  bargain  between  the  master  and  the 
pauper's  mother,  to  ascertain  the  intention  of  the  parties.  The  proposal, 
and  consequently  the  purpose  of  the  master,  was  to  teach  the  pauper  hs 
trade ;  and  the  pauper  was  to  serve  four  years  for  that  purpose,  to  have  half 
what  he  earned,  and  to  board  and  lodge  with  his  mother.  In  ordinary  esses, 
indentures  of  apprenticeship  are  executed,  but  here  they  were  not  executed 
on  account  of  the  poverty  of  the  mother.  The  fact  that  the  execution  of 
indentures  was  thought  of,  though  not  realised,  shews  clearly  that  the  parties 
did  not  contemplate  the  mere  relation  of  master  and  servant,  but  did  con- 
template the  relation  of  master  and  apprentice.  Rex  v.  Little  Bolton, 
comes  very  near  the  present.  There  the  pauper  proposed  to  the  master,  whs 
was  a  weaver,  to  teach  him  to  work  counterpanes ;  but  although  the  object 
of  the  pauper  was  to  be  taught  a  trade,  the  master  agreed  to  teach  him  only 
upon  the  condition  that  he  should  work  for  a  given  time.  In  man?  cases 
the  object  of  the  party  who  hires  himself  is  to  learn  a  particular  trade,  and 
the  instruction  which  he  receives  is  a  partial  remuneration  for  his  services. 
In  Rex  v.  Burbachy  it  was  agreed  that  the  pauper  should  work  for  two  years, 
and  have  what  he  got,  allowing  his  master  so  much  per  week  for  teaching 
him.  The  Court  held  that  to  be  a  contract  of  hiring  and  service,  but  there 
was  nothing  to  show  that  the  parties  ever  contemplated  the  relation  of  master 
and  apprentice.  Here  a  contract  of  apprenticeship  was  contemplated,  and 
not  completed,  only  in  consequence  of  the  poverty  of  the  pauper's  mother. 
That  being  so,  I  think  this  a  defective  contract  of  apprenticeship. — H<J- 
royd,  J.  I  am  of  opinion  that  the  relation  of  master  ana  apprentice  was  con- 
templated ;  or,  at  least,  that  there  is  not  evidence  to  justify  us  in  saying,  that 
the  relation  of  master  and  servant  was  contemplated.  The  case  states  that 
the  master,  a  shoemaker,  applied  to  the  pauper  s  mother,  and  offered  her,  if 
she  would  agree  to  his  proposal,  to  take  her  son,  then  a  boy,  to  learn  his 
business.  The  proposal  was  to  teach,  and  the  mother  was  to  "consider  whe- 
ther she  would  accept  that  proposal.  The  terms  upon  which  the  master 
proposed  to  teach  the  pauper  was,  that  the  pauper  should  serve  four  yeas. 
Now,  for  what  purpose  was  he  to  serve  four  years  ?  To  learn  the  business. 
I  think  the  sessions  were  not  warranted  in  finding  that  the  relation  of  master 
and  servant  existed  in  this  case.  The  fact  of  the  pauper  having  served, 
docs  not  warrant  the  conclusion  that  he  served  in  the  character  of  servant, 
and  not  of  apprentice ;  for  mere  service  docs  not  constitute  the  relation  of 
master  and  servant. — LitlledaUy  J.,  concurred.    Order  of  sessions  quashed. 


3  Eli*,  c.  2,  i.  3,  (ante,  424,)  a  parish  apprentice  could  be  bound 
!  greater  part  of  the  churchwardens  and  overseers ;  and  therefore 
of  the  two  overseers  »u  also  sole  churchwarden,  and  the  inden- 


lecuted  by  the  overseen,  the  binding  was  held  insufficient,  as  there 
!  two  overseers  exclusive  of  churchwardens;  Hex  v.  All  Sainti, 
Kail,  143;  but  this  was  remedied  bj  Al  Geo.  111.  c  80,  (ante, 
h  hus  a  retrospective  operation. 

St.  Margaret's,  Leicater,   2  B.  b  A.  200.       Removal    from    St.    si  (;«i.  s,  r.  no, 
,  Leicater,  to  Foxttm.     Order  quashed.     Case:  Barker,  the  hus-   gjgfcgff1 
s  pauper,  was  bound  apprentice  by  a  parish  indenture,  dated  30th   there  ire  three 
il,  to  rVarbHTton,  of  Great  Wigittm.     Tlie  indenture  witnessed,  ^"^m  jSt.? 
us  and  lliffe,  churchwardens  of  Foxttm,  and  Chapman  and  Cole-  ci,urc)iwuden  u 
<eers,  do  put  Barker  apprentice,  &c.     It  was  duly  allowed,  but   wcu  a*  ovenecr. 
iy  Chapman  and  Caiman  only.     'Hie  pauper's  husband  served  a 
me  under  it  to  gain  a  settlement  in  Wigttim,  if  the  indenture  were 
was  admitted  that  Chapman  and  lliffe  were  the  two  churcbwai- 
ic  lime  when  Chapman  and  Coleman  were  appointed  overseers, 
lese  persons  were  the  officers  of  the  parish  in  the  year  umiprc- 
le  day  on  which  the  indenture  was  executed.     The  question  was, 
e  indenture  was  valid  or  not  ?— Abbott,  C.  J.  'I Ids  act  of  parlia- 
i  remedial  act,  and  ought  therefore  to  receive  a  liberal  construe  ■ 
I  do  not  think,  that  in  holding  that  this  case  is  within  it,  we  put 
construction  upon  its  provisions.     This  case  is  clearly  within  the 
f  the  act,  and  1  think  within  the  fair  meaning  of  the  words  by 
remedied.     1  am  therefore  of  opinion,  that  the  61  Geo.  III.  c. 
Is  not  only  to  cases  where  both  the  parish  officers  act  in  a  double 
at  to  those  also  where  only  one  of  them  is  in  that  situation.    The 
'  the  sessions  was  therefore  right. — Baylry,  J .  This  act  was  passed 
mediately  after  the  determination  in  Rex  v.  All  Saintt,  Derby ; 
one  of  the  officers  acted  in  a  double  capacity.     It  was  to  remedy 
essences  resulting;  from  that  decision,  that  the  act  was  passed.    I 
not  a  forced  construction  of  it,  (when  it  is  admitted  that  its  pro- 
iude  the  case  of  a  double  defect,)  to  hold  that  they  also  extend  to 
.  defect  in  one  parish  officer  only.     Order  of  sessions  confirmed. 
Hinckley,  12  k'ait,  361.     Where  an  indenture,  appeared  to  be   lantntsw  daps* 
by  W.  S.  churchwarden,  and  /.  G.  overseer  of  the  hamlet  of  JfcJ^'Jsnnne 
and  no   other  evidence  whs  (riven  respecting  it,  it  was  holdeti   overwtrlssass- 
dans  to  be  sufficient ;  but  the  Court  of  King's  Bench  held  that   «•«*■ 
ht  be  one  churchwarden   onlv  bv  custom,  and  that  if  any  in- 
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Sixthly,  Of 

settlement  by 

apprenticeship, 

9.  Of  pariah  ap- 
prentices* 

Since  the  13  ft  14 
Car.t,c.lS.(*ife, 
414.)  an  inden- 
ture, executed  by 
the  oTcneera  of  a 
ittmsJkip  which 
has  no  church- 
wardens and 
maintain*  its 
own  poor,  is 
TmJld.  although 
neither  of  the 
churchwardens 
of  the  p-irisa  Join 
in  the  execution. 


Indenture  recit- 
ing certain  trus- 
tees to  be  parties, 
and  the  consider- 
ation to  be  twen- 
ty pounds :  Held 
good,  though  not 
executed  by  the 
trustees,  and 
though  only 
sixteen  pounds, 
fifteen  shillings, 
and  sixpence,  of 
the  consideration 
was  paid  to  the 
master. 


$00r— (V.  Settlement  of  the  Poor.) 

require  positive  proof.     But  see  Rex  v.  Whitchurch,  (/Met,  505);  Rex  v. 
Upton  Grey,  {pott). 

Rex  v.  Nantwich,  16  East,  228.  Order  of  removal  from  Pendle- 
ton to  Nantwich.  Order  confirmed.  Case :  The  parish  of  Nantwiek  con- 
sists of  five  townships,  of  which  the  township  of  Nantwich  is  one.  These 
townships  act  separately  in  all  matters  relative  to  the  management  of  the 
poor,  and  separate  overseers  are  regularly  appointed,  two  for  each  township. 
Two  churchwardens  are  appointed  for  the  pariah  at  large,  who  hare  not  been 
accustomed  to  interfere  at  all  in  the  management  of  the  poor  in  either  of  the 
townships.  There  are  no  churchwardens  appointed  in  any  of  the  townships. 
In  1787,  the  pauper  then  being  a  poor  boy,  and  settled  in  the  township  of 
Nantwich ,  was  put  out  for  seven  years  as  an  apprentice  to  W.  and  T.  Dn 
cotton  machine  workers,  by  an  indenture  duly  stamped  and  executed  by  the 
overseers  of  the  township  of  Nantwich,  and  duly  allowed  bv  two  magistrates, 
but  not  executed  by  either  of  the  churchwardens.    Under  this  indenture  the 

Sauper  served  Messrs.  D.  for  seven  years  at  Pendleton,  and  resided  then 
uring  the  whole  time.  The  question  was,  whether  it  was  necessary  that 
the  churchwardens  of  the  parish  should  execute  this  indenture  ?  The  argu- 
ments were  upon  the  construction  to  be  given  to  43  Eliz.  c  2 ;  13  &  14 
Car.  II.  c.  12;  8  &  9  W.  III.  c.  30;  and  17  Geo.  II.  c.  38,  s.  15;  and  the 
cases  of  Rex  v.  Clifton,  2  East,  168;  and  Spitml/uldi  ▼.  Bromley, 2  Bstt, 
684 ;  were  cited.  The  Court  delivered  their  opinions  at  great  length,  aai 
entered  very  fully  into  the  meaning  of  these  several  acts  of  parliament,  at 
connected  with  each  other. — Lord  EUenborough  said,  I  take  it  to  be  dav 
that  the  churchwardens  do  not  act  as  an  integral  part,  but  that  a  majority 
of  the  conjoint  body  would  be  sufficient ;  or  if  there  were  four  orerseers  as) 
two  churchwardens,  an  indenture  executed  by  all  the  overseers,  without  tat 
churchwardens,  would  be  valid ;  and  it  was  the  opinionof  the  Court  thftt, 
by  the  operation  of  the  stat  13  &  14  Car.  II.  c.  12,  an  indenture  of  aptftt- 
ticeship  executed  by  the  overseers  of  a  township  which  has  no  churchwar- 
dens, and  maintains  its  own  poor  separately,  is  a  valid  indenture,  thosfk 
neither  of  the  churchwardens  of  the  parish  join  in  the  execution ;  and  last 
when  overseers  are  appointed  under  13  6c  14  Car.  II.,  they  alone  ooMtitatf 
overseers  for  the  township ;  the  township  is  to  be  considered  as  not  haviif 
churchwardens ;  and  that  the  words  "  where  no  churchwarden,"  inthe  cer* 
tificate  act,  mean  where  there  are  no  such  churchwardens  as,  with  die  over- 
seers, constitute  the  officers  of  that  place.  [See  54  Geo.  III.  a  107,  a  t, 
ante,  444.] 

The  43  Eliz.  c.  2,  does  not  require  absolutely  two  churchwardens  in  ever? 
parish  for  the  management  of  the  poor ;  and  therefore  an  indenture  buss*} 
out  a  poor  apprentice,  by  one  churchwarden  (where  by  custom  there  was  tat 
one)  and  one  overseer,  was  held  to  be  good.  Rex  v.  Earl  Shitom,  1 B.  tL 
275.     [Reported  more  fully  in  Vol.  I.J 

Rex.  v.  Quainton,  2  M.  $■  S.  338.  Removal  from  Quainton  to  Biesstw 
Market-End ;  quashed.  Case :  The  pauper  on  the  23rd  of  November,  1 81 1,  • 
poor  boy,  aged  thirteen,  of  Quainton,  was,  with  the  consent  of  the  treat* 
(created  by  the  will  of  Lady  Say  and  Sale,  for  the  purpose  of  yearly  puttiag 
out  a  certain  number  of  poor  boys  apprentices,)  bound  apprentice  to 
J.  Adams,  of  Bicester,  for  seven  years,  for  the  consideration  of  201.,  stated  ia 
the  indenture  to  be  paid  to  Adams  by  the  trustees,  who  were  recited  Id  bt 
parties  to  the  indenture ;  but  it  was  only  executed  by  the  pauper  and  Adams. 
This  indenture  was  unstamped,  and  it  appeared  that  Adams  received  oat? 
167.  15/.  6d.,  the  residue  of  the  20/.  being  retained  by  the  agent  of  the 
trustees  for  the  expences  of  the  binding.  The  pauper  served  under  theia- 
deture  at  Bicester  more  than  forty  days.  It  was  first  urged  that  the  M  tea 
sums*'  was  the  gross  sum  received ;  and  next,  as  the  trustees  had  not  joists' 
in  the  execution  of  the  indenture,  this  was  not  a  placing  out  at  theexpeaet 
of  a  charity,  but  was  similar  to  parish  indentures,  to  which  the  oaken 
must  be  parties. — Lord  Ellenborouyh,  C.  J.,  said,  upon  the  latter  point,  it 
appeared  that  the  money  was  paid  out  of  the  funds  of  the  public  chant/, 
and  that  it  was  paid  by  the  trustees  in  the  execution  of  their  trust;  sad 
that  they  acted  very  wisely  not  to  involve  themselves  by  becoming  parties  to 


beld  clearly  that  this  wot  an  act  of  m  judicial  nature,  and  as  rack 
b  justices  must,  when  they  do  it,  meet  and  confer  together. 
t.  Winwick,  8  T.  R.  455 ;  1  Bott,  025.  By  an  indenture  dated 
SeemeW,  1789,  the  pauper  was  bound  an  apprentice  by  the  parish 
of  Winwickj  to  T.  H.  of  Spratton.  Jt  was  signed  by  Dr.  Freeman, 
he  justices,  at  the  parish  where  he  resided;  but  the  other  justice,  Dr. 
,  was  not  then  present.  A  few  days  afterwards,  Dr.  Freeman  went  to 
Be  of  Dr.  Preedp,  where  the  same  was  signed  by  Dr.  Preedy,  in  the 
e  of  all  the  parties. — Lord  Kenyan,  C.  J.  This  case  is  clearly  distin- 
de  from  Rex  y.  Hamttall  Ridware,  because,  though  one  of  the  ma- 
s  first  put  his  signature  to  this  indenture  at  a  time  when  the  other 
present,  both  the  magistrates  afterwards  met  on  the  subject,  and 
to  the  propriety  of  the  measure,  when  the  other  magistrate  also  exe- 
le  instrument.  The  principle  on  which  this  case  is  determined,  was 
led  some  years  ago  in  a  case  of  murder :  a  magistrate,  who  kept  by 
lumber  of  blank  warrants  ready  signed,  on  being  applied  to,  filled 
of  those,  and  signed  and  delivered  it  to  the  officer,  who  on  endea- 
•  to  arrest  the  party,  was  killed :  the  judges  were  of  opinion  that  this 
rder  in  the  person  killing  the  officer,  and  he  was  accordingly  executed. 
is  was  not  on  a  new  principle  then  for  the  first  time  established :  it 
rays  been  uniformly  acted  upon. 

r.  KUby,  2  Jf.  $■  S.  501.  Removal  from  KUby  to  Great  Wig$ton. 
lischarged.  When  the  pauper  was  four  or  five  years  old,  the  parish 
wished  to  put  him  out  apprentice,  but  the  mother,  a  widow,  objected 
ant  of  his  age.  In  consequence  of  her  objecting,  the  officers  refused 
her  any  more  relief.  When  the  pauper  was  about  eleven  years  old, 
ow  being  no  longer  able  to  support  him,  went  to  the  parish  officer  and 
n  she  would  consent  that  her  son  should  be  put  apprentice.  He  bid 
ose  a  master,  and  she  chose  Dand  of  Great  Wxgsion,  to  whom  the 
officer  agreed  to  give  three  guineas  in  money,  and  other  things  to 
rant  in  the  whole  of  4/.  The  parish  officer,  the  pauper,  his  mother 
wei  met  together,  proposing  to  have  the  boy  bound  before  the  justices, 
nt  before  them  for  that  purpose ;  but  the  justices  finding  that  Dand 
many  apprentices  as  they  thought  he  could  do  justice  to,  would  not 
have  any  more.  The  parish  officer  then  declared  if  he  could  not 
in  bound  there,  he  would  have  him  bound  in  another  place,  and  ao- 
ly  took  all  the  parties  to  an  inn,  procured  an  indenture  stamp,  which 
ulariy  filled  up  and  executed,  and  the  pauper,  with  the  consent  of 
her,  bound  himself  to  Dand  for  seven  years  (a).    The  premium, 


•erring  under  it. 


One  justice  may 
sign  alone.  if  he 
be  present  when 
the  other  signs. 


Two  justices  re- 
fused to  bind  a 
parish  appren- 
tice, and  he  was 
bound  with  his 
own  and  his 
mother's  consent, 
out  of  the  parish 
money.    The 
sessions  found 
the  binding  frau- 
dulent: the  Court 
of  King's  Bench, 
held  the  binding 
independent  of 
the  statute,  and 
a  settlement 
gained* 


i 
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9  Of  parish  ap- 
prentice*. 


An  indenture  of 
apprenticeship, 
to  which  the 
parish  officers  are 
parties,  requires 
that  the  allow- 
ance should  be 
signed,  but  not 
sealed,  by  the 
justices. 


Justices  mu«t 
allow  the  inden- 
ture, where  any 
expciicc  is  in- 
curred by  the 
parish. 


floor— (V.  Settlement  of  the  Poor.) 

to  be  a  binding  as  a  parish  apprentice ;  if  it  did,  it  might  be  defective. 
But  it  is,  independent  of  the  statute,  a  binding?  with  the  consent  of  the  mo- 
ther, the  son,  and  the  master.  The  justices  have  indeed  found  fraud,  but 
there  are  no  circumstances  to  warrant  such  a  conclusion,  except  that  when 
the  parties  could  not  obtain  the  binding  before  the  justices,  they  went  else- 
where, and  perfected  it  in  another  way  It  is  said,  this  was  the  parish 
money,  and  perhaps  there  has  been  a  misapplication  of  it ;  but  still  there 
has  been  a  valid  binding,  for  the  pauper  with  his  mother's  consent  buds 
himself.  If  the  mother  had  been  a  party  to  the  indenture,  and  the  actios 
had  been  brought  against  her  upon  it,  I  do  not  see  how  she  could  hate 
effectually  pleaded  per  fraudem,  or  per  minas. — Le  Blanc,  J.  It  appears 
that  the  mother  chose  the  master,  and  it  is  not  stated  that  the  child  was  of 
an  age  not  fit  to  be  bound  apprentice. — Bay  ley,  J.  After  the  allowance  *» 
withdrawn,  the  mother  might  have  obtained  relief  by  application  to  the 
justices,  if  she  had  been  entitled  to  it  Order  of  sessions  quashed.  [See 
Rex  v.  Arundel,  (ante,  456,)  where  the  master  not  belonging  to  the  parish,  it 
was  not  considered  a  parish  binding,  though  premium  paid  by  overseers.} 

Hex  v.  St.  PauTs,  Exeter,  10  B.  &  C.  1*2.     Order  of  removal  of  Jmm 
Bis/top  from  St.  PauPt,  Exeter,  to  Tedburn,  St.  Mary;  quashed.    Case: 
The  pauper,  in   1818,  was  bound  apprentice,  by  the  parish  officers  of 
St.  Mary,  to  //.  B.    The  indenture  was  made  in  pursuance  of  a  prevmi 
-order  of  two  justices,  to  which  reference  was  made  by  its  date,  and  wai 
duly  executed  by  the  parish  officers,  and  by  the  master.     An  allowance  of 
the  same  was  written  at  the  foot  thereof,  which  was  signed  by  two  jus- 
tices, but  was  not  under  seal.     On  occasion  of  this  binding,  an  expence  of 
17*.  was  incurred  by  the  public  parochial  funds  of  the  parish  of  St.  Man; 
viz.,  Is.  as  the  costs  of  preparing  the  indenture,  and  10*.  were  given  to  tie 
master  with  the  pauper.    The  pauper  resided  in  St.  Mary  under  this  inden- 
ture for  four  years. — On  a  subsequent  day,  Bayley,  .1 .  On  careful]  v  conrideriBf 
the  .">()  Geo.  III.  c.  13i>,  (and  after  conferring  with  Lord  TenterJen,  whoooa- 
curs  in  the  judgment  I  am  about  to  pronounce,)  we  are  of  opinion  that  the 
first  ten  sections  apply  to  cases  where  the  parish  officers  are  parties  to  the 
indenture,  and  the  I  lth  sect,  to  cases  where  the  parish  officers  do  not  joii 
in  the  indenture,  but  where  some  part  of  the  expence,  attending  the  inden- 
ture, is  defrayed  out  of  the  public  parochial  funds.    That  this  is  the  mean- 
ing of  the  1  lth  sect,  appears  to  us  to  be  manifest,  from  the  use  of  the  wont 
"  clandestinely,"  in  that  section.    The  mischief  recited  in  the  preamble  of 
that  section,  is  that  the  premium  was  clandestinely  provided  by  the  pawh 
officers,  Vc.    The  first  ten  sections,  which  evidently  apply  to  binding?  ly 
the  parish  officers,  require  that  the  indenture  shall  be  approved  by  two 
justices,  under  their  hands  only.     Now  parish  officers  cannot  be  said  to 
provide  the  premium  clandestinely,  when  they  join  in  the  indenture.   TV 
1 1  th  sect.,  therefore,  can  apply  to  those  cases  only  where  they  are  art 
parties  to  the  indenture,  but  where  they  provide  some  portion  of  the  piemiam 
Ilic  indenture  in  this  case  was  one  (the  parish  officers  being  parties  to  it) 
contemplated  by  the  first  ten  sections.    The  allowance  was  signed,  thotgi 
not  sealed,  by  the  justices.    It  is,  therefore,  a  valid  indenture.    Order  of 
sessions  quashed. 

Bex  v.  Mattishall,  8  B.  Sr  C.  733.  Case:  The  pauper  was  bound  by 
indenture  for  three  years.  The  deed  was  signed  by  the  master,  attested  by 
the  parish  officers,  but  not  approved  by  two  justices.  Before  it  was  execs**? 
the  master  said  the  pauper  should  have  some  better  clothes ;  and,  thenupoa, 
the  pauper  applied  to  the  parish  officers,  who  agreed  to  give  the  master  St- 
at the  execution  of  the  indenture  to  buy  clothes,  and  2/.  more  for  the  sane 
purpose  at  the  end  of  a  year.  The  first  2/.  was  paid  to  the  niistre*,  tad 
the  other  2/.  to  the  pauper. — Bayley,  J.  The  enacting  part  of  the  1  lth  sect 
of  /H>  Geo.  II I.  c.  139,  goes  beyond  the  recital.  If  it  had  not,  I  could  sol 
have  said  that  the  money  was  paid  as  a  premium.  It  has  been  said,  that  U 
does  not  appear  that  the  money  was  paid  out  of  the  parish  funds.  If  that 
was  not  so,  it  might  have  been  easily  proved.  The  sessions  have  found 
that  it  was  paid  by  the  parish  officers ;  that  prima  facie  implies  that  it  «as 
paid  by  them  out  of  funds  l>clongiiig  to  them  iu  that  character.    We  mar 
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ish  officers.  But  if  they  secretly  advanced  the  whole  or  part  of  the 
m,  (provided  they  were  not  the  binding  parties)  the  assent  was  un- 
ry.  This  was  the  mischief  to  l>e  remedied.  The  statute  requires 
nit  in  all  cases,  where  the  parish  officers  interfere  in  the  binding  out 
Lren,  by  advancing  money  for  that  purpose. 

v.  Stoke  Damarel,  7  B.  £  C.  5tW ;  1  M.  f  R.  Mag.  Ca.  155.  Jane 
n,  removal  from  Stoke  Damarel  to  Charles,  Plymouth.  Case :  The 
,  daughter  of  T.  Coleman,  of  Stoke  Damarel,  was  bound  apprentice 
16th  October,  1823,  to  J.  Ellin,  of  Charles.  The  indenture,  which 
a  one-pound  stamp,  was  executed  by  the  master,  the  pauper,  and 
her,  and  the  allowance  was  written  on  the  margin : — by  which  the 
slices  "  do  consent  to,  and  allow,  the  putting  forth  the  pauper  an 
ice,  according  to  the  intent  of  this  indenture.'1  This  allowance  was 
by  two  justices,  but  was  not  under  seal.  Upon  the  binding,  an  ex- 
ras  incurred  by  the  public  parochial  funds  of  Stoke  Damarel ;  i.e.  91, 
oideration-money  mentioned  in  the  indenture ;  and  a  further  sum, 
barges  attending  the  binding,  from  the  date  of  the  indenture  until  she 
charged  from  further  service  under  it  on  the  3rd  TV//,  182(5,  by  two 
ates. — Bay  ley,  J.  I  do  not  know  how  to  get  rid  of  the  words  of  this 
af  the  act  of  parliament ;  and  where  the  legislature,  in  a  very  modern 
re  used  words  of  a  plain  and  definite  import,  it  is  very  dangerous 
i  construction  on  them,  which  would  have  the  effect  of  cfeciding  that 
islature  did  not  mean  that  which  they  have  expressed.  Hie  earlier 
apply  to  bindings  by  parish  officers,  but  as  there  might  he-instances 
h  they  would  not  ostensibly  be  the  parties  binding,  although  they 
ed  the  means  out  of  the  parochial  funds  by  which  the  binding  was 
1,  it  occurred  to  the  legislature  that  it  might  be  expedient  to  make 
rovision  for  that  class  of  cases,  and  for  this  purpose  the  1 1  sect,  was 
oed.  It  begins  with  a  new  recital,  as  if  it  were  altogether  a  new 
etrt.  Looking  at  the  whole  of  the  clause  together,  it  clearly  relates 
bject  to  which  the  preceding  sections  did  not  apply,  and  was  intended 
e  ptovision  for  other  bindings,  than  those  to  which  the  parish  officers 
ties.  It  mentions  indentures  by  reason  of  which  expence  is  incurred 
parochial  funds ;  and  so  far  the  indenture  in  question  comes  within 
ration,  because  the  premium  was  paid  by  the  parish  officers.  It 
i  the  indenture  to  be  approved  by  two  justices,  under  their  hands  and 
The  former  sections  do  not  require  the  allowance  of  the  justices  to 
ar  seal ;  but  here  the  word  seals  is  added.  Why  should  that  addition 
s,  unless  it  was  intended  that  the  regulation  thereby  enjoined  should 


1 


Where  an  ap- 
prentice iit  bound, 
and  part  of  the 
cxpences  paid  nut 
of  the  parochial 
fundH,  the  inden- 
ture muxt  be  ap- 
proved by  two 
Justices,  "  uuder 
their  hands  and 
Mealn,"  pursuant 
to  56  Geo.  s, 
c.  139,  ».  11,  or  It 
will  be  void  nb 
initio,  and  service 
under  it  will  con- 
fer  no  settlement. 
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Sixthly,  Of 

$ettlem*nt  /iy 

apprenticeship. 

9.  Of  parUh  ap- 
prentices* 


The  56  Geo.  S, 
c.  130t  s.  I,  re- 
quiring that  the 
order  of  Justices 
for  the  binding 
shall  be  referred 
to  in  the  Inden- 
ture by  the  date 
thereof,  is  com- 
pulsory} and 
therefore,  if  such 
dare  be  omitted, 
the  Indenture  Is 
void,  and  no  set- 
tlement gained 
by  senring  under 
it. 


$00T— ( V.  Settlement  of  the  Poor.) 

it,  the  legislature  meant  that  which  they  have  expressed.  Then  it  is  raid, 
that  even  if  the  sealing  was  intended  to  be  required,  yet  the  omission  mill 
not  render  the  indenture  absolutely  void,  but  only  voidable ;  in  other  words 
that  the  indenture  may  be  valid  tor  some  purposes,  and  not  for  others.  I 
think  the  words  "  valid  and  effectual,"  were  intended  to  apply  to  the  inden- 
ture ab  initio,  and  that  it  was  the  object  of  the  legislature  to  make  it  bind- 
ing ab  initio,  so  that  the  parties  should  not  be  able  to  avoid  it  The  adop- 
tion of  any  argument  to  the  contrary  would  be  highly  dangerous,  for  the 
parties  would  then  be  wholly  at  the  mercy  of  each  other,  during  the  whole 
of  the  apprenticeship;  and  either  might  leave  the  other  unjustly,  shortly, 
before  the  completion  of  a  period  of  seven  years.  For  these  reasons,  I  an 
of  opinion  that  this  indenture  was  void,  for  want  of  an  allowance  by  the 
magistrates  under  seal,  and  that  no  settlement  was  acquired  bv  tenia 
under  it — Holroyd,  J.  1  think  this  was  not  a  binding  by  the  parish  officers 
within  the  early  sections  of  this  statute,  but  that  it  was  a  binding  within  the 
meaning  of  the  1 1th  section.  That  enacts  not  merely  that  no  parish  indea- 
ture,  but  that  no  indenture  shall  be  valid,  unless  it  has  the  approbation  of 
two  justices  under  their  hands  and  seals.  It  seems  to  roe  that  tne  true  con- 
struction of  these  words  is,  that  the  approval  shall  be  such  as  is  required 
by  the  43  of  Eliz. ;  and  by  the  former  sections  of  the  66  Geo.  III.  c  139,  k 
shall  also  be  under  the  hands  and  seals  of  the  justices.  It  has  been  contended 
that  the  indenture  is  voidable  only ;  upon  that  point  I  have  entertained  son* 
doubt  But  it  is  admitted  that  it  was  competent  to  either  party  to  avoid 
such  an  indenture  before  the  service  expired.  Here  it  was  avoided,  for  the 
pauper  was  discharged.  Assuming  that  the  indentures  were  voidable,  stiQ 
as  they  were  avoided,  no  settlement  could  be  gained.  As  the  indenture  nn 
avoided  by  the  parties,  it  was  thereby  rendered  "  not  valid  and  eflectasl," 
and  no  settlement  was  gained  by  the  service  under  it — Littledale,  J.,  took 
the  same  view  as  Bay  ley,  J.,  and  added,  that  if  the  indenture  was  void,  that 
was  no  necessity  for  a  special  enactment  to  prevent  the  gaining  of  a  settlemest 
Rex  v.  Bawbergh,  2  /?.  4  C.  222 ;  3  Z>.  $•  JR.  338.  Order  of  removal  of  If. 
Pease  from  St.  Andrew,  to  Bawbergh,  confirmed.  Case:  W.  Pease  wasaiuV* 
gitimate  child,  and  by  an  order  of  two  justices,  of  the  11th  of  May,  1819,  sad 
made  under  85  Geo.  3.  c.  139,  and  an  indenture,  not  stamped,  was  bound  a 
apprentice.  The  order  of  justices  was  set  out  at  length ;  and  the  indents* 
stated,  that  the  churchwardens  and  overseers,  by  and  with  the  consent  of  tst 
justices,  whose  names  were  subscribed,  bound  W.  Pease*  a  poor  child,  ant 
apprentice,  for  the  term  of  seven  years,  &c ;  but  the  indenture  did  not  nwatiaa 
the  date  of  the  order  of  justices,  nor  did  it  H>pe*r  whether  they  signed  sw 
indenture  before  or  after  the  other  parties.  The  pariah  officenofifeisa 
paid  the  master  the  sum  of  10/.,  (the  premium  stipulated  to  be  paid  by  Ike 
indenture)  and  the  pauper  enterea  upon  his  apprenticeship,  anof  served  his 
master  for  a  year  and  a  half;  when,  on  his  master's  failure,  he  left  hat— 
Bay  ley,  J.  I  am  of  opinion  that  this  indenture  is  void,  and  consequent? 
no  settlement  gained.  The  58  Geo.  III.  c  139,  has  introduced  a  vats*/ 
of  new  regulations  as  to  the  mode  of  binding  out  parish  apprentices.  It 
requires  that  the  child  shall  be  carried  before  two  justices,  and  they  arete 
enquire  into  the  propriety  of  binding  such  child  apprentice  to  the  penvaw 
whom  it  shall  be  proposed  by  the  overseers  to  bind  him ;  and  if  the  ji 


shall,  upon  the  enquiry,  think  it  proper  that  the  child  shall  be  bound  aajne- 
tice  to  such  person,  the  statute  then  enacts  that  the  justices  shall  nub  ta 
order,  declaring  that  such  person  is  a  fit  person  to  whom  the  child  nay  be 
bound  as  apprentice,  and  shall  thereupon  order  that  the  overseer  of  she  aWt 
to  which  the  child  shall  belong,  shall  be  at  liberty  to  bind  such  child  lastes 
tice  accordingly ;  which  order  shall  be  delivered  to  such  overseer  as  *e 
warrant  for  binding  such  child,  and  such  order  shall  be  referred  to  by  the 
date  thereof,  and  the  names  of  the  said  justices,  in  the  indenture  of  as 
ticeship  of  such  child ;  and  after  such  order  shall  have  been  made, 
justices  shall  sign  their  allowance  of  such  indenture  of  apprenticeship,! 
the  same  shall  be  executed  by  any  of  the  other  parties  thereto."  The  statute 


directed,  viz.  of  one  referring  to  the  order  of  justice*  by  the  due 
1  I  doubt  whether  the  eleventh  section  applies  lo  such  a  case  m  the 
I,  or  whether  it  applies  only  to  such  cases  where  the  binding  is  hy  the 
i,  and  not  by  the  overseen ;  but  I  am  clearly  of  opinion  that,  con- 
;  the  first  and  fifth  sections  together,  this  indenture  Li  void,  and  that 
lement  was  gained  in  Bairbergh  hy  the  service  under  it. — Beit,  J. 
st  and  fifth  section*  are  to  be  taken  together,  and  then  there  can  be 
ibt  that  a  settlement  was  not  gained  in  Bairhrnjh,  because  in  the 
are  the  order  of  the  justices  wan  not  referred  to  or  the  date.  Such 
are  means  the  indenture  before  spoken  of.  Order  uf  sessions  quashed. 
t.  Kevart  npon  Trent,  3  B.  f  C.  6»j  4  D.  *  R-  743.  A  pauper  was, 
otto  au  order  of  two  justices  of  the  county,  bound  apprentice  by  the 
.wardens  and  overseen  of  that  parish,  to  A.  B.  of  another  parish,  in  a 
k  situate  in  the  same  county,  but  having  Jiuticrt  who  had  ticluiiec 
ctiim  therein.  The  indenture  was  allowed  by  two  county  justices,  but 
ice  w  given  to  (he  ormerri  of  the  poor  of  the  pariih  in  the  borough, 
attention  to  bind  ntch  apprentice;  nor  did  they  Or  any  of  them  attend 

the  county  justices  who  allowed  the  indenture,  and  admit  such 
— Held  by  Bat/ley,  IMroyd,  and  LittiedaU,  Js.,  {Abbott,  C.  J.,  oWh- 

thai  the  indentures  were  void  for  want  of  such  notice,  and  that  a 

under  them  gained  the  pauper  no  settlement 

t.  Hinckley,  \B.tt  A.  273.     Removal  from  the  liberties  of  Monti   An  Indenture 

in  Warwickshire,  to  Hinckley,  in  Leicater.    Order  confirmed.    Cose:    ".JSUJjT.ST 
taper  was  bound  apprentice  by  the  churchwardens  and  overseers  of  dwckwaninu 
lertiea  of  Mankt  K irby,  to  J.  Wright  of  Hinckley,  by  a parish  inden-   ctMj,ln}i£ 
f  the  3rd  of  Angmt,  1795,  which  stated  that  J.  B.,  and  E.  B.,  church-   S^u,*  consVnt 
u  of  the  liberties  of  Monti  Kirby,  in  the  county  of  Warwick,  aud   afjiueieaaofUM 
or  of  the  said  liberties,  by  and  with  die   J*"»">,r. 


I  ef  tkejuitieei  of  the  peace  for  the  Mid  county ,  had  placed  IK.  Stuuom,   ■nratka  to  T. 

Tbt  yean,  apprentice  loJ.  Wright,  of  the  parish  of  Hinckley,  in  the    *£,£*■/■  JJJ, 

t  Leicater,  frame-  work  knitter,  him  to  serve  until  the  apprentice  tha  Jaunt,  In 


and  J.  T.,  overseers  of  tha  poor  oi 
(s/ffa  ■  *■' 

[of  Leicater,  frame-work  knitter,  him  to  serve  until  the  apprentice  K???-L. — "." 
be  twenty-one.  The  indenture  was  executed  by  all  the  parties  thereto, 

i  the  margin  the  magistrates  slated  their  consent,  but  described  them-  *^u 

as  justices  for  the  county  aforctaid.      The  pauper  served  under  this  their 
are  in  Hinckley,  during  the  whole  of  the  period.     I— 

igned  the  allowance  of  the  indenture,  were  magistra  

so  of  Leicater. — After  bearing  counsel,  Lord  EUenborotigk,  C.  ).,  said,  *J^"TJW™ 

[itite  clear  that  the  words  "  county  aforesaid,"  can  only  refer  to  the  jaStmSot 

'  of  Warwick.    The  justices,  we  must  presume,  read  the  indenture  < 


i    Held,  tut  It  inf. 
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Sixthly,  Of 

settlement  by 

apprenticeship, 

10.  Of  the  enrol- 
ment of  the 
indentures. 


ll.  Of  the  service 
and  residence.  (<?) 


Tf  an  apprentice 
be  bound  to  oue, 
with  intent  to 
serve  another, 
his  settlement 
is  in  the  parish 
where  he  served, 
though  the  mas. 
ter  had  no  settle- 
ment there. 


10.  Of  the  Enrolment  of  the  Indentures,  (a) 

The  5th  Eliz.  c.  5,  s.  12,  required  that  the  indenture  of  apprenticeship  to 
masters  of  ships  sliould  be  enrolled  in  the  town  where  the  apprentice  was 
inhabiting  at  the  time  it  was  executed,  if  it  be  a  town  corporate ;  and  if  it 
be  not  a  town  corporate,  then  to  be  enrolled  in  the  next  town  incorporate  to 
the  habitation  of  such  apprentice ;  and  that  the  officers  of  every  such  town 
corporate  shall  take  for  every  such  enrolment  not  above  twelve  pence, 
(ante,  424).    [See  also  2  &  3  Anne,  c.  6]. 

The  6  Geo.  IV.  c.  107,  s.  138,  (ante,  453,)  enacts,  "That  no  person  shall 
be  deemed  an  apprentice,  for  the  purposes  of  4  Geo.  IV.  c.  25,  as  to  appren- 
tices on  board  British  merchant  vessels,  (ante,  450,)  unless  the  indenture 
shall  have  been  enrolled  with  the  collector  and  comptroller  of  the  port  from 
which  the  apprentice  shall  first  go  to  sea,  or  until  the  same  has  been  enrolled 
at  some  port  from  which  the  ship  shall  afterwards  go  to  sea." 

But  one  bound  apprentice  to  a  mariner  was  held  settled  by  service  under 
his  indenture,  although  not  enrolled  in  the  town  where  the  apprentice  «t* 
then  inhabiting,  nor  in  the  next  incorporate  town  to  his  habitation,  pur- 
suant to  5  Eliz.  c.  5,  8.  12,  nor  with  the  collector  of  customs,  pursuant  to 
2  &  3  Anne,  c.  6.  See  Gainsborough  v.  Weststockwith,  Burr.  S.  C.  588; 
and  per  Lord  Mansfield. — It  would  be  very  hard  that  the  apprentice  should 
suffer  for  the  master's  neglect  I  think  the  cases  have  gone  too  far  upon 
the  stamp  act.  It  is  summum  jus,  and  has  been  considered  strictly  <a 
account  of  the  preservation  of  the  duties  payable  to  the  crown. 

It  is  however  important,  by  custom  of  London  and  other  places,  that  the 
indenture  should  be  enrolled,  in  order  to  entitle  the  apprentice  to  his  free- 
dom, and  which  may  be  compelled  by  scire  facias  or  mandamus,  (b) 

11.  Of  the  Service  and  Residence,  (c) 

An  apprentice  may  have  to  serve  his  master  in  a  great  number  of  different 

Earishes  or  places,  and  may  abide  a  sufficient  length  of  time  in  each  to  esta- 
lish  a  settlement  in  each  consecutively ;  but  the  right  is  ultimately  fixed  in 
that  place  where  he  has  last  completed  a  forty  days*  residence  under  the 
indenture. 

It  may  be  proper  here  to  remark,  that  as  a  forty  days*  residence  is  sufficient 
to  give  a  settlement  under  a  valid  binding,  it  is  possible  that  the  apprentice 
may  gain  as  many  settlements  as  there  are  spaces  of  forty  days  in  tie  term 
of  his  apprenticeship ;  and  where  he  serves  the  last  forty  days,  there  is  his 
last  settlement  It  thus  appears  that  he  may  often  gain  a  settlement  long 
before  his  master  gains  one ;  as  where  the  master's  settlement  is  to  awe 
from  executing  an  annual  office,  or  by  residence  upon  a  10/.  tenement  fori 
year.  He  may  also  gain  a  settlement  whilst  his  master  is  unable  to  gin 
one;  as  where  his  master  resides  upon  a  tenement  of  less  annual  vatoe 
than  10/.,  or  does  not  occupy  for  the  whole  year  where  the  renting  is  sof- 
cient  in  amount.  It  follows  that  the  master  may  be  removed,  when  the 
apprentice,  is  irremovable,  by  an  order  of  justiees  under  the  poor  laws;  and 
in  such  case  the  master  must  of  necessity  apply  to  the  justices  to  compel 
the  apprentice  to  go  along  with  him. 

Holy  Trinity  v.  Shoreditch,  1  Str.  10.  Parker,  C.  J.,  delivered  the  reso- 
lution of  the  Court.  Ferrer  was  removed  from  the  parish  of  Holy  Trinity  to 
Shoreditch.  He  was  bound  apprentice  to  one  Truby,  of  Holy  Trinity,  in 
Shoreditch,  with  intent  that  he  should  serve  Green  ;  which  he  did  for  three 
years.  We  are  of  opinion  the  justices  have  done  right  in  sending  him  to 
Shoreditch,  where  the  service  actually  was.     It  is  the  same  thing  as  if  Trukf 


(a)  See  division  of  the  subject,  ante,    and  Chitty*s  Lav?  of  Apprentices,  o9,  W» 
423.  61. 

(fc)  See  2  T.  R.  2  ;  Peake,  Rep.  159  :      (c)  See  division  of  the  subject,  ante,  423. 
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lad  tamed  him  over  to  Green;  in  which  cue  then  would  have  been  no      Steal?, Of 
jmrnWou  hut  he  had  gained  m  settlement  in  Green**  parish.  settlement** 

i.  SL  Brides  r.  St.  Saviour's,  2Salk.5SS.    A  woman  who  was  settled  at    ajpiwiihuisy. 
St-  8mm*wr%  with  her  apprentice,  by  indenture,  came  and  took  a  lodging  in  u.  or  *«  tarries 
$$.  JkO§%  and  there  continued  above  forty  days  with  her  apprentice,  who  tadiswaapia. 
her  there.    This  was  held  by  the  Court  to  be  a  settlement  of  the  Q—r^Hwtjh 
iee  at  St.  Bride**,  though  the  mistress  had  no  settlement  were.  22£2*5i» 

.  John  Baptist  r.  St.  James's,  Bishop  Cannings,  M.,  11  Geo.  I.  2  Lord  essIsmmsIi 
,  1371 ;  1  Stnu  594.    Binding  and  serving  will  not  make  a  settle-  wtarae^sseitf 
but  the  settlement  most  be  by  inhabiting,  which  cannot  be  but  where  MP*- 
jho  paitj  lodges. 

-  Rem  r.  Casileton,  Burr.  S.  C.  609;  2  Art,  526.  The  pauper,  John  ^swwijlut, 
JBehroid,  was  bound  to  a  master  at  Castleton  for  seven  years.  He  worked,  toaMpSstT7 
eBsfed,  and  lodged  with  his  nis^termCatlZetonforfourjresjssjadahalf,  and  ****"9*M*r 
Unmarried.  After  which  marriage  he  worked  and  dieted  with  his  master  ?j£&!?f?Z3E*' 
Jb  Castleton  in  the  day  time;  but  lodged  at  nights  with  his  wife's  father  in  wSSrSiTST 
HmdtnfM,  until  the  expiration  of  his  apprenticeship,  which  was  about  jojg^jyloiav 
tssoyesursandahalffiromthe  timeof  his  marriage. — Lord  MansfiM,  C.  J.  JSSSf"* 
Clearly  be  gained  a  settlement  in  HundersJUUL 

The  contrary  had  been  held  inJfestr.  St.  dove's  Jury,  1  Str.  51.  (The 
■ihorilj  of  which  case  is  very  doubtful,  though  Bayley,  J.,  referred  to  it 
—(fie*  r.  Bhestone,  port,  489.} 

, :  JfatT.  St.  Peter's  on  the  Hill,  2  Bott,  524.    The  pauper  was  bound  an 
nrjee  to  a  carpenter,  and  served  two  years  in  St.  P.,  during  which  he 
ate,  and  lodged  at  night  with  his  mother  in  St.  O. — Lee,  C.  J.  There 
Is  a  distinction  in  this  case  between  apprentices  and  servants.    The  statute 
is,  that  apprentices  gain  a  settlement  try  binding  and  inhabitation,  not  by 
Jsntftay  mid  service;  but  servants  gain  a  settlement  by  hiring  and  service, 
without  regard  to  inhabiting.    Beat  v.  St.  John's,  Devizes,  (T.  10  Geo.  I.) 
to  me  a  very  odd  deterniination ;  all  the  cases  I  am  acquainted  with 
to  the  contrary, — as  St.  Maty,  Colechurch,  v.  Radctiffe;  Rem  v. 
at/.    The  order  of  removal  to  St.  O.  was  confirmed. 
Rem  r.  Cirencester,  1  Stra.  579.    An  apprentice  bound  in  the  parish,  lived  g^dayvwtl- 
there  off  and  on  for  three  quarters  of  a  year.    Exception  was  taken,  that  \^Sm\r 
he  did  not  inhabit  forty  days  together.    But  by  the  Court :  That  is  not 


Rex  v.  BrighthdmsUme,  5  T.  R.  188  ;  2  Bott,  393.    J.  Humphrey  was  Wbc?a^£: 
removed  from  Wivelsfield  to  Brio hthelrm tone.   Order  confirmed.     Case :  J.  JJJtS j2  mutter 
Humphrey  was,  at  the  age  of  fifteen  years,  bound  an  apprentice  to  /.  Soper  forty  dart  in  A.t 
of  AtfrisUm,  weaver,  to  serve  from  3d  November,  1774,  for  seven  years :  he  ^*g  u^  {JjJJ 
-*  and  resided  with  Soper  in  Alfriston  until  9th  July,  1781 ;  from  that  one  day  in  J., 


time  until  the  21st  September  following,  he  served  and  resided,  by  direction  hu  ■«t*f5me»t 


of  his  master,  in  a  shop  hired  by  his  master  at  BrighthelmsUme ;  he  then  ta  At 
returned  to,  and  served  and  resided  with,  his  master  in  Alfriston  until  22nd 
of  October  following,  when  he  was  sent  by  his  master  to  the  master's  father, 
in  West  Grmstead,  to  serve  out  his  apprenticeship,  where  he  resided  until  3rd 
November  following,  when  his  apprenticeship  expired.  The  Court  said,  that 
the  decision  of  this  case  must  be  governed  by  those  of  former  cases,  and  that 
the  distinction  attempted  to  be  made  between  the  cases  of  servants  and  ap- 
prentices, could  not  be  supported ;  but  that  they  should  both  fall  within  the 
same  rule,  and  that  Rex  v.  Lowest,  and  Rex  v.  Hulland  governed  this  case, 
where  it  was  determined,  that  when  a  servant  lives  with  his  master  forty 
days  in  one  parish  and  then  forty  days  in  another,  and  then  returns  and  stays 
one  day  in  the  former  parish,  his  settlement  will  be  there. — Ashurst,  J.  The 
settlement  is  «hiftfog  until  the  eud  of  the  year,  and  is  at  last  fixed  where  the 
servant  sleeps  the  last  night,  if  there  be  a  residence  for  forty  days  in  that 
parish  in  the  whole,  (a)    Both  orders  quashed. 


(a)  In  Rex  v.  Ruthingion  (pott),  the     ing  the  term,  but  not  forty  nights  during 
pauper  slept  more  than  forty  nights  dur-    any  one  year,  in  J^wes,   and  the  last 
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{■feted  the  vessel,  and  was  never  heard  of  for  the  remainder  of  the  three  Sixthly,  Of 

Kike  prajtor  returned  to  Foulness  in  the  vessel,  and  continued  on  mtkmnahm 

two  days.  Then  being  ill,  he  applied  to  bis  master's  wife,  and  was,  by  taprsntiestk^ 

sMdiieotio^talamtothepoo^                                                afford  him  u  W|||| 
keaoavDodation  in  her  own  house.    But  she  maintained  him  at  her  expence 
nsneetation  of  her  husband's  return,  during  the  three  weeks  he  was  ni  the 


ftswroowsBj  and  only  oeased  to  do  so  on  account  of  her  distressed  situation, 
maw  nothing  for  him  to  do.  He  was  afterwards  supported  by  the  parish, 
laotner  joint  owner  took  charge  of  the  barge,  and  another  apprentice  con- 
■maad  on  board,  and  so  would  the  pauper  if  he  had  not  been  ill. — Lord 
Hsenl*v9«y*,J.  I  consider  that  the  residence  of  the  apprenticed  the  poor- 
lawsn  wbm  virtually  a  residence  in  the  master's  lxmse,  uno^  a  continuance  of 
fcaosmtract  The  wile  maintains  him  there  out  of  bcr  pittance  until  it  mils, 
m  eiffiliiVw  of  her  husband's  return,  and  for  the  purpose  of  continuing 
hi  serrioe  until  his  return. — Beaky,  J.  In  Rex  v.  Barmby,  die  apprentice 
ana  wwiding  at  a  distance  from  the  master,  and  with  his  own  friends:  here 
n?  mm  wisamninrd  at  the  master's  expence.  Why  was  he  so  maintained, 
ajsafting  by  reasun  mat  die  master  was  under  a  legal  obligation,  as  master, 
eanaintau  him  in  sickness?  If  the  character  of  an  anprentm  had  ceased, 
I*  wife  might  hate  abandoned  him,  and  sent  him  to  ms  own  parish. 

v.  Uktstone,  4B.tC.64i6D.fr  R.  64.    Asm  Wkingatm  was 

"  fiom  Radford  to  IUmtone.    Order  ooimrmed.    Case:  John  W.9  gg^gj**"^ 

er*s  husband,  was  bound  apprentice,  by  indenture,  33d  Doctmber,  mrkaef  x*im- 
fir  seven  yean,  to  B.  Robot*,  a  boat-builder,  of  Ilkeston*.    He  Sly,  sad  wltt. 
end  worked  with  his  niasterfaittaitoa*,  but  regularly,  and  with  the  "■""■■rofiis 

t  of  bis  master,  went  to  his  lather's  at  Radford  on  the  Saturday      

s%ht;  eient  there  on  die  Saturday  and  Sunday  nights,  and  returned  to  ms  5LBffi|if! 
Wamtmmkm  Monday  morning.  Cfnthe&aJavvleybeibietheiv'of^^  vmatasdtL- 

H  OeJscW,  1822,  the  pauper's  husband  went  to  his  father's  as  usual,  slept  }^^Z^ 
fcn>ontlie£eTavAyaiia^  nlmStoi, 

■awjajp,  sod  worked  lor  him  that  day ;  and  in  the  evening  asked  and  ob-  havjagdoniBo 
riband  mi  msatar'sjpenniawm  to  go  home  again,  fo  SrwbSKSKnTi 

tm  Mr  at  Nsttinpknm  on  die  two  following  days.1  He  left  his  master's  that  andattbeeado* 
waning  accordingly, and  never  returned,  having  enlisted  for  a  soldier  a  lew  tomrmnian Us 
lays  afterwards.    The  pauper's  husband  did  no  work  for  his  master  on  SveTforiSioU- 
snifsanifiijf  nights,  or  Sundays,  or  at  any  other  time  while  he  was  at  his  day,  slept  one 
atner'e.    The  indenture  was  retained  by  the  master  till  applied  for  some  Q^JSJ&Ef. 
lays  after  the  pauper's  husband  had  enlisted,  when  he  gave  it  up. — Abbott,  Held,  tbmt  rach ' 
3.  J.  I  am  of  opinion  that  the  husband  of  the  pauper  cud  not  gain  a  settle-  residence  in  a. 


tffl 


in  Radford,  the  place  of  his  father's  residence,  but  at  Ilkestone,  the  haW^onwithin 
Mace  of  his  master's  residence.  The  true  construction  of  sect  8  of  3  W.&M.  thesw.&M. 
s.  11,  aspens  to  be,  that  the  inhabitation  must  be  in  the  character  of  an  ^[^JJ^1 
^prentice,  and  in  some  way  or  other  in  furtherance  of  the  object  of  the  ■etuement. 
tppimitieeship.  An  inhabitation  by  indulgence  is  not  then  within  the 
statute.  Here  the  residence  in  Radford  was  by  indulgence  only.  There 
sutr  be  cases,  and  some  such  have  arisen,  where  an  inhabitation  in  a  parish, 
finwnnt  from  that  in  which  the  master  resides,  may  be  in  furtherance  of 
he  service ;  as  where  a  master  cannot  take  an  apprentice  into  his  own 
mse,  and  appoints  and  allows  him  to  choose  a  residence  in  another  parish, 
»  that  he  may  return  to  his  work  every  morning.  But  here  the  sleeping 
m  Radford  was  merely  for  recreation,  and  had  no  connection  with  the 
■Trice. — Bayfey,  J.  WTiere  the  master  appoints  no  place  for  the  pauper  to 
seep,  or  appoints  a  place  out  of  the  parish  where  the  service  is  performed, 
I  agree  that  a  settlement  is  gained  where  the  apprentice  sleeps,  and  this 
■as  the  ground  on  which  Rex  v.  Costleton  and  Rex  v.  Stratford-upon-Avon 
■oceeded. — Le  Blanc,  J.,  expressly  puts  it  on  the  ground  that  the  pauper 
■apt  in  Old  Stratford  as  an  apprentice.  But  if  he  in  general  resides  with 
bfc  master,  and  is  allowed  once  a  week,  as  an  indulgence,  to  visit  his  parents, 
be  does  not  lodge  there  as  an  apprentice ;  and  the  case  is  not  varied,  if  the 
indulgence  is  for  days  or  months. 

Ram  v.  Warden,  1  M.  fr  R.  Mag.  Ca.  277.   Order  of  removal  of  Susanna,  Anapprestftcs. 
wile  of  Geora*  Kirwpp,  &c,  from  Warden  to  Whickham ;  quashed.    Case :  SSirlaTtai 
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11.  Of  the  service 
and  residence. 

the  week  in  one 
parish,  and  deep- 
ing: on  Saturday 
and  Sunday 
nights  at  his 
master's  house 
in  another,  may 
gain  a  settlement 
in  the  latter 
parish  by  inha- 
bitancy under  his 
indenture.    A 
verbal  agreement 
by  a  master, 
*'  upon  being 
paid  three  pounds 
to  set  his  appren- 
tice at  liberty* 
and  to  give  him 
up  his  inden- 
ture,*' does  not 
discharge  the  in- 
denture, so  as  to 
fix  the  settlement 
of  the  apprentice 
in  the  parish 
where  he  slept 
last  before  the 
making  of  such 
agreement. 


$00t— (V.  Settlement  of  the  Poor.) 

George  was  bound  apprentice  to  his  uncle,  George  Elliott,  a  stone-ma*ro, 
about  the  25th  December,  1803,  for  seven  years,  to  learn  the  art  of  a  stone- 
mason, and  John,  the  father  of  the  apprentice,  was  a  party  to  the  indenture. 
The  apprentice  went  on  May-day,  1809,  with  his  master  to  reside  in 
Whickham.  The  master  worked  as  a  journeyman  mason,  at  Rnvenswrtk 
Castle,  Lamesly,  and  the  apprentice  worked  there  with  him,  sleeping  at  t 
lodging  in  Lamesly,  fire  nights  in  each  week,  and  Saturday  ana  Svniay 
nights  in  his  master's  house  at  Whickham,  to  which  he  went  every  Saturday, 
and  returned  to  his  work  every  Monday.  The  apprentice  slept  above  forty 
nights  in  Lamesly,  and  also  above  forty  nights  at  Whickham,  during  his 
service  under  the  indenture,  previous  to  the  25th  March,  1810.  On  the 
24th  March,  1810,  on  a  Saturday  afternoon,  as  the  apprentice  and  his 
master  were  returning  from  their  work  at  Ravensworth  Castle  to  Whickham, 
they  mutually  agreed  that  the  master,  upon  being  paid  Si.,  should  set  the 
apprentice  at  liberty,  and  give  him  up  his  indenture  of  apprenticeship- 
After  this  agreement  the  apprentice  went  home  with  his  master  to  Wkitk- 
ham,  and  slept  there  that  night  He  had  slept  the  previous  night  a 
Lamesly.  The  next  morning  the  apprentice  went  to  his  father,  and  his 
father  gave  him  3/.  to  pay  to  his  master  for  giving  up  his  indenture  of  ap- 
prenticeship, and  setting  him  at  liberty.  The  apprentice  returned  in  it 
evening  to  Whickham,  and  paid  his  master  the  3/.  This  agreement  oi 
unstamped  paper  was  then  drawn  up. — u  This  is  to  certify,  that  a  monvl 
agreement  has  taken  place  between  G.  E.  and  G.  K.  as  to  delivering  ip 
to  the  apprentice  his  indenture,  this  26th  day  of  March,  1810,  his  sera 
years  being  expired  at  25th  December,  1810;  for  which  time  he,  at  " 


Where  an  appren- 
tice, who  worked 
and  slept  at 
his  master's,  in 
C,  at  weekly 
wans,  went, 
with  their  know, 
ledge,  on  Batur- 


period,  pays  to  his  master  3/.  for  the  time  unexpired.  Signed,  Gtaist 
Elliott.  The  indenture  was  not  then  delivered  up,  it  having,  from  the 
time  it  was  executed,  remained  in  the  possession  of  Mr.  L.,  who  prepared 
it.  G.  K.  was  nearly,  but  not  quite,  twenty-one  years  of  age.  He  slept  h 
Whickham  that  Sunday  night,  and  the  following  day  began  to  work, 
entirely  on  his  own  account,  at  Ravensworth  Castle,  where  he  continued  Id 
work  about  a  month,  unconnected  with  his  master,  and  receiving  the  whole 
of  his  own  wages ;  and  during  that  time  he  slept  at  Lamesly,  not  in  the 
lodging  which  he  had  previously  occupied  with  his  master,  but  hi  a  distinct 
lodging  taken  by  himself.  The  master  also  continued  to  work  at  Ane»> 
worth,  during  the  same  month  that  the  apprentice  remained  working  there. 
G.  K.,  after  leaving  Ravensworth,  went  to  Newcastle,  where  he  worked  « 
his  own  account,  and  soon  after  he  delivered  the  before  mentioned  agree- 
ment to  his  father,  who,  giving  it  to  Mr.  L.,  received  the  indenture  tm 
him,  and  sent  it  to  his  son. — Lord  Tenterden,  C.  J.  The  case  of  Rex  v.  Ilksmt 
is  very  distinguishable  from  the  present  There  the  apprentice  was  allowed 
by  his  master,  as  a  matter  of  indulgence,  to  go  to  his  father's  every  Sstsr- 
day,  and  to  sleep  there  every  Saturday  and  Sunday  night ;  and  it  was  a- 
pressly  found  there  that  the  apprentice,  during  those  periods  of  absence,  «W 
no  work  for  his  master.  Here  the  apprentice  returns  with  his  master  bm 
their  work,  and  goes  to  his  master's  house,  where  he  passes  the  Satmmsf 
and  Sunday  nights,  and  on  the  Monday  again  accompanies  his  master  » 
work ;  having  been,  in  the  interval,  under  the  eye  and  contronl  of  ■» 
master,  and,  for  ought  that  appears,  performing  all  his  biddings.  He, 
therefore,  slept  at  Whickham  in  his  character  of  apprentice,  and  was  aa 
inhabitant  of  that  parish  under  his  indentures.  The  verbal  agreement  made 
on  the  Saturday,  between  the  apprentice  and  his  master,  certainly  coaH 
not  operate  as  a  discharge  of  the  indentures,  so  as  to  transfer  the  settlew* 
to  Lamesly;  therefore,  the  settlement  was  rightly  decided,  in  the  first  in- 
stance, by  the  justices  who  ordered  the  pauper  to  be  removed  to  Whulhm 
— The  other  judges  concurred.    Order  of  sessions  quashed. 

Rex  v.  Ribchester,  2M.fr  S.  135.     Removal  from  Ribchester  to  Chsrtk 
Order  quashed.     Case  :  The  pauper,  R.  Salthouse,  when  about  the  age  «f 
seventeen,  was  bound  apprentice  by  indenture,  dated  the  2nd  of  Nmtmwtr, 
1790,  to  Messrs.  Peel  and  Co.  calico  print-cutters,  for  six  years;  P.  and  (* 
covenanted  to  pay  the  pauper  6s.  weekly  during  the  term.    These  ffldei- 
1 1 ires  were  executed  by  the  pauper  and  his  mother,  but  no 
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ven  of  their  having  been  executed  by  P.  and  Co.    The  pauper  during      Sixthly,  Of 
e  first  two  years  served  P.  and  Co.,  and  slept  in  Ribchester.    After  that     settlement  by 
nod,  he   was  sent  by  his  masters  to  work  for  them  in  Church,  and  he    *i*prentie9*hip. 
jrked  in  the  works  of  his  masters  in  Churchy  and  slept  there,  except  on   11#0f  the  nervier 
iturday  and  Sunday  nights,  when  he  went  to  sleep  at  his  mother \  in   and  residence 
ibchnter,  and  returned  on  the  Monday.     Eleven  other  apprentices  left  the  days  and  Sun 
irks  at  Church  on  Saturday ',  and  returned  on  Monday,  which  the  masters  <**?*  to  R>  *"d 
tew,  and  it  was  the  usual  custom  for  the  apprentices  to  do  so.    The  pauper  retKrnedto  hi? 
ntinued  to  work  and  sleep  in  tikis  manner,  for  two  years  longer,  when  he  work  on  Mon- 
tered  into  an  agreement  with  Walmlvy  of  Ribclicster,  for  five  meals  in  £j£fvJJbW** 
ch  week ;  and  he  accordingly  went  even*  Saturday  night  to  WahnJey's  them";  and  on 
Hise,  in  Ribchester,  and  returned  to  the  works  in  Church,  and  slept  there,  the  «»t«rday 


cept  upon  the  Saturday  and  Sunday  nights  as  before.     The  palmier  con-  TiieS^jiaviiig, 
lued  to  reside  and  sleep  in  the  manner  last  mentioned  for  a  quarter  of  a  the  night  before,' 
ar,  until  the  Saturday  before  Shrore  Tuesday,  1795,  when  he  received  '^Jm'5  re 
s  pay,  and  never  returned  again  to  the  sen  ice  of  his  masters,  having  on  and  never  re y> 
e  night  before  this  Saturday  slept  in  the  works  at  Church.     The  pauper,  turned  again  to 
lien  asked  whether,  when  he  quitted  the  works  on   the  Saturday,  he  had  ^y^^nd"1 
tenuined  not  to  return  again,  said,  that  he  could  not  say  that  lie  did  de-  the  following 
nniue  not  to  return,  but  that  it  seemed  he  did  not  return.     When  asked  £!£"in*  at,iM 
lether,  on  quitting  Messrs.  /Ws  works  in  Church,  for  the  last  time  on  the  work"  on'* 
e  Saturday  afternoon,  he  had  fonned  any  intention  not  to  return,  he  an-   Saturday,  had 
wed  that  he  had  not ;  being  asked  the  question  as  to  Suwlay,  he  made  ^ntiS?not\o 
e  same  answer ;  and  further  said,  that  he  could  not  fix  uj>on  any  particular  return :  Held, 
ant  of  time  when  he   determined  not  to  return.    The  nauper  slept  at  thBt ***  ■ctU**. 
«/m/ry's,  in  Ribchester,  on  the  Saturday  night,  and  for  the  whole  of  the   Sslerrke  hav* 
cceediug  week,  and  then  hired  himself  into  another  employment. — Lord  lug  ended  on  uu 
ttenborouyh,  C.  J.    This  is  a  case  in  which  there  was  not  any  express  vJtt*n*» 
ave  of  absence  ghen  by  the  masters,  but  they  had  been  in  the  habit  of 
ceiving  back  their  apprentices  after  they  had  gone  home  and  returned,  and 
'  so  receiving  them,  they  shewed  that  it  was  not  their  purpose  to  renounce 
em  on  that  account.     In  pursuance  of  this  indulgence  the  pauper  went  as 
aal  on  the  Saturday  night,  and  it  does  not  appear  what  his  intention  was 
that  time,  or  that  he  had  formed  any  upon  the  subject  either  of  returning 
ttaviiur  awav.     He  did  not,  however,  return  on   the   Monday;  the  end 
id  conclusion,  therefore,  gives  a  character  and  denomination  to  the  original 
t  of  departure,  Jinis  nomen  ojh'ri  unpmiit.     From  what  was  finally  done 
e  must  collect  what  was  his  determination  when  he  first  went  away  on  the 
aturday.     We  find  that  he  did   not   return,  and  that  he  did  not  on  this 
rca.sion,  as  formerly,  avail  himself  of  the  absence  from  Saturday  to  Man- 
ly  as  an  indulgence.     In  Ri'r  v.   Strat/nrd-upm-Apon,   the  apprentice 
mtinued  to  perform  a  species  of  sen  ice  with  his  master  while  he  lodged 
ith  his  mother,  which  was  a  circumstance  to  cover  what  might  otherwise 
ave  been  an  interruption  of  the  service ;  it  was  therefore  held  that  he  gained 
settlement  where  he  lodged.     But  here  it  appears  that  the  apprentice,  by 
ot  returning  to  his  service  on  the  Monday,  had  not  left  it  ou  the  Saturday 
uder  the  usual  indulgence;  and  therefore  he  must  be  considered  as  having 
•oken  the  contract  ou  the  Saturday  when  he  quitted  his  masters' works ; 
id  consequently  Friday  night  was  the  last  night  of  his  residence  as  an 
jprentice.     The  settlement  therefore  was  at  Church,  where  he  slept  on  that 
ght.  and  not  at  Ribchester. — Bayley, .).  It  is  almost  impossible  to  say  that 
lis  apprentice  was  serving  under  the  indentures  of  apprenticeship  after  the 
'ternoou  of  the  Saturday,  when  he  recciwd  his  pay  and  never  afterwards 
turned.    Hie  Court  cannot  look  to  what  was  passing  in  the  mind  of  the 
>prentiee,  but  to  his  acts.     From  the  nature  of  the  sen  ice  he  w  as  only  em- 
oved  locally  at  the  manufactory  during  the  ordinary  working  days ;  but 
oin  Saturday  to  Monday  he  was  free  from  his  master.     If,  then,  he  was  to 
ive  that  interval  entirely  to  himself,  and  never  returned  after  its  cxpira- 
m,  at  what  time  did  he  lca\c  his  master's  sen  ice  '.'     It  must  be  taken  that 
;  left  it  at  the  lime  that  intenal  commenced,  lor  he  was  not  in  a  condition 
do  anv  act  of  service  for  his  master  after  the  Saturday  afternoon. — Dam- 
tt,  J.  Rex  v.  L-ndermilbvck,  is  the  only  case  like  the  present ;  but  in  that 
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i*  the  whole  period.    That  is  expressly  Hated  as  a  mot  by  the  sesrloni ;      &stUy,Qf 
it  is  not  impossible,  that  during  a  great  part  of  the  time,  he  might  he     wtftoataty 
ally  serving  trie  master.    It  is  not  necessary  that  the  party  should  reside  *pp***'itmtip* 
nlac^  because  he  fc  an  apprent^  ii.orttwi 

Rem  ▼.  Stratford  upon  Avon  is  a  distinct  authority  to  the  contrary.-*  and 
IsjbJ.  The  best  rule  is  to  abide  by  the  words  of  the  statute.  Those  are, 
any  person  shall  be  bound  an  apprentice  and  inhabit,  such  binding  and 
hsfatioa  shall  give  a  settlement*  Now  here  was  a  valid  binding,  and 
pauper  resided  where  his  master  was  at  the  time,  and  continued  to  do 
of  service  whilst  so  resident.  His  residence  was,  therefore,  not  wholly 
sm  to  the  purposes  of  the  indenture,  and  sufficient  to  confer  a  settlement. 
Bswjsy,  J.  I  see  nothing  to  shew,  that  the  obligation  to  serve  under  the 
■tone  was  put  an  end  to.  His  service  might  lawfully  continue,  and,  in 
did  continue.  It  is  said  that  the  ground  of  his  residence  was  because 
we  a  soldier;  and  win  Stratford-upon-Avon  the  residence  was  in  order 
lie  might  be  cured  of  sickness.  Yet  as  he  continued  to  do  service  lor 
amttrr,  notwithstanding  his  sickness,  the  residence  conferred  a  settlement 
;  ease  governs  the  present  Order  of  sessions  quashed. 
L  Jsfeyy  OtUchurch  v.  Baddiffe,  1  Stra.  60.  A  boy  was  bound  ap- 
tiee  to  a  sea-faring  man,  ana  served  him  for  a  quarter  of  a  year  in  the  <fcriD« 
time  en  land  in  St,  Mary  Colechurch,  but  lay  every  night  on  shipboard 
adeUffe.  Thiswaslilwaedtotheci^ofthecobbler.— By  P«riUr,  C.J. 
an  properly  inhabits  where  he  lies ;  as  where  the  house  is  in  two  leets, 
( to  l>e  summoned  to  that  in  which  Ins  bed  is. 
m  t.  Burton  Bradstock,  Burr.  8.  C.  681.  Removal  from  Botkmkomp 
o  Burton  Bradstock.  The  pauper  was  bound  in  March  28, 1764,  to  /. 
*r,  o&Bridport,  owner  of  a  ship,  an  apprentice,  and  to  learn  navigation 
ale  met  of  a  sailor,  and  immediately  he  entered  on  board  the  ship,  and  did 
serve  John  Miller  for  seven  years  as  an  apprentice.  The  ship  was, 
■g  that  time,  employed  in  a  coasting  trade  from  Bridport  harbour  to 
r  ports,  and  that  harbour  was  considered  by  the  captain  and  sailors  as 
ko^s  proper  home.  During  that  time  the  ship  was  often  in  the  harbour, 
aerer  lor  more  than  a  month  at  a  time.  On  December  7, 1760,  she  ar- 
l,  and  continued  there  till  January  22, 1761,  being  more  than  forty  dam ; 
ipprentice,  during  those  forty  days,  lodging,  boarding,  and  serving  nis 
er  on  board  the  ship :  and  the  ship  was  never  in  any  other  port  forty  days 
■  that  On  March  11, 1761,  the  ship  returned  to  Bridport,  and  there 
lined  till  after  the  28th  of  that  month,  on  which  day  the  apprenticeship 
red  :  and  during  that  time  the  pauper  lodged,  boarded,  and  served  on 
d  the  ship  as  before.  Bridport  harbour  is  a  basin  within  the  parish  of 
torn  Bradstock,  and  communicates  with  the  sea  by  a  cut  made  from  it 
he  sea:  and  through  this  cut  ships  enter. — Per  Lord  Mansfield,  C.  J. 
ng  in  a  parish,  is  the  same  whether  it  be  on  board  a  ship,  or  on  land. 
mat  residences,  or  accidental  inhabitancy,  are  out  of  the  present  case. 
i  harbour  is  stated  to  be  within  Burton  Bradstock,  and  the  service  was 
ijide  performed  there. — Yates,  J.,  said,  That  this  was  not  like  the  case 
vagabond  strolling  from  parish  to  parish. — Aston,  J.,  said,  He  thought 
t  watching  on  board  a  ship  was  not  a  residence  within  3&4W.  6c  M. 
1.  Nor  would  a  vessel  in  transitu,  accidentally  stopping  at  a  port  to  re- 
a  leak,  or  any  such  casual  occasion,  gain  a  settlement  to  the  sailors  on 
d ;  but  this  was  the  proper  home  of  the  ship.  [See,  however,  the  follow- 
case.] 

lex  v.  Topsham,  7  East,  466;  1  Bott,  722.    The  pauper,  when  twelve  If  MJ!jJEJjJJ|fJ 
ss  of  age,  was  bound  apprentice  as  a  mariner,  to  D.  S.,  of  Topsham,  J^^^TJort 
►-owner  and  coal-merchant.    He  served  his  master  for  three  years,  during  more  than  forty 
ch  he  made  several  voyages,  and  returned  to  Topsham :  residing  there  J^J^JJi, 
he  intervals  between  the  voyages,  sometimes  lor  two  months.    His  trade,  be  gains 
voyage  was  in  the  Reward  of  Topsham,  which  sailed  to  Shields,  and  a  tettiement 
a  thence  to  Poole,  with  a  cargo  of  coals.    The  pauper  remained  at  P.  Sa^taS 
raids  of  forty  days,  and  slept  every  night  during  that  time  on  board  the  meantime  ab- 
tel,  along  side  the  quay.    He  knew  whilst  there,  that  his  master  was  jcondaftnm 
ome  a  bankrupt,  and  gone  from  Topsftam ;  in  consequence  of  which  he 
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11.  Of  the  service 
and  residence. 


An  apprentice 
not  being  want- 
edt  went  back  to 
school,  and  re- 
sided there : 
Held,  that  this 
was  not  a  resi- 
dence under  the 
indenture. 


The  indenture 
stipulated,  that 
the  roaster  should 
provide  meat, 
fee,  during  the 
term,  except  in 
the  winter,  when 
the  ship,  to  which 
the  apprentice 
belonged,  should 
be  laid  by  un- 
rigged; at  which 
time  the  appren  • 
tice  was  main- 
tained  by  himself 
or  friends,  the 
roaster  paying  a 
compensation. 
The  apprentice, 
accordingly,  dur- 
ing the  winter, 
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applied  to  Mr.  Penny,  the  agent  and  consignee  of  the  vessel,  for  money,  to 
enable  him  to  return  to  Topshatn,  who  supplied  him  with  half  a  guinea  lor 
that  purpose.  On  his  arrival  at  Topsham  he  resided  with  his  uncle,  not 
being  able  to  find  his  master,  whom  he  had  never  seen  or  served  since. 
It  was  contended,  that  the  residence  at  Poole,  was  accidental ;  that  in  Rex 
v.  Burton  Bradstock,  the  fact  relied  on  was,  that  Bridport  harbour  was  the 
home  of  the  ship;  that  the  pauper's  return  to  Topsham,  by  the  assistance  of 
his  master's  agent,  and  his  subsequent  continuance  there,  fixed  hk  settle- 
ment in  that  parish.  But  the  Court  agreed,  that  the  residence  at  P.  was 
not  casual,  but  that  he  was  there  in  the  actual  employ  of  his  master  in  his 
trade,  which  in  its  nature  required  a  shifting  residence.  That  the  principal 
doubt  in  Rex  v.  Burton  Bradstock  was,  whether  the  residence  of  an  ap- 
prentice on  ship-board,  were  equivalent  to  a  residence  on  shore  in  the  save 
parish,  and  what  was  thrown  out  there  in  respect  of  Bridport  harbour  being 
the  home  of  the  ship,  was  principally  in  answer  to  that  objection.  And  that 
the  doctrine  of  casual  residence,  as  applied  to  places  of  public  resort,  which 
had  been  thrown  out  in  the  Scarborough  case,  had  been  pretty  much  shaken 
in  Rex  v.  Bath  Boston.  That  at  any  rate,  however,  the  doctrine  did  not 
apply  to  a  case  like  the  present,  where  the  apprentice  was  in  the  actual 
service  of  his  master  at  the  time.  And  that  it  was  clear  an  apprentice  might 
gain  a  settlement,  by  serving  his  master  in  another  parish,  where  Ins  mas- 
ter's business  called  him.  That  it  appeared  also,  by  the  case,  that  the  ap- 
prentice never  returned  to  his  masters  service  in  Topsham,  for  his  master 
nad  absconded  l>efore  his  return,  and  he  went  to  his  uncle ;  and  h  is  ex- 
pressly found,  that  he  never  saw  or  served  his  master  afterwards.  Order  of 
sessions  quashed. 

Rex  v.  Saint  Mary  B reding,  Canterbury,  2  B.  &  A.  382.    A  master- 
mariner,  having  no  immediate  occasion  for  his  apprentice's  service,  the 
vessel  being  then  in  dock,  offered  either  to  turn  him  over  to  another  master 
for  a  time,  or  to  let  him  go  back  to  school,  and  the  apprentice  said  he  *mM 
go  back  to  school  and  learn  navigation ;  he  did  so,  and  resided  above  fort? 
days  there :  the  master  paid  no  part  of  the  expence  of  the  school,  nor  gut 
him  any  wages.     He  never  returned  to  the  ship  or  his  master. — B*ytt§,  J-» 
said,  This  is  a  case  new  in  its  circumstances,  and  we  are  called  upon  no*  to 
lay  down  a  rule,  which  is  to  govern  in  future.     It  has  been  truly  stated,  that 
the  words  of  the  statute  are  only  "  such  binding  and  inhabitation."   Bat 
I  apprehend  that  the  service  of  the  apprentice  is  one  of  the  essential  requi- 
sites to  confer  a  settlement  of  this  sort    This  service  most  either  actual? 
or  constructively  be  going  on  during  the  absence  of  the  apprentice  from  hi 
master ;  and  the  cases  say,  that  where  the  absence  is  occasioned  by  Urn**, 
which  negatives  the  existence  of  such  service,  no  settlement  is  gained  h? 
such  a  residence,  nor  had  the  master  any  control  over  the  apprentice  dnrinr 
this  period.    This  case  is  like  that  of  a  master  who  allows  his  apprentice  t» 
return  to  his  friends,  having  no  occasion  for  his  service.     That  is  a  suspen- 
sion of  the  apprenticeship  for  the  time,  and  no  settlement  can  be  gained  by 
such  residence.    Here  the  service  did  not  continue  while  the  apprentice  *» 
at  school. 

Rex  v.   Brotton,  4  B.  &-  A.  84.     Removal  from  Whitby  to  BnOm. 
Order  confirmed.     Case :  The  pauper,  S.  Marshall,  was  bound  apprentice 
for  four  years,  by  indenture  of  11th  of  March,   1813,  made  between 
S.  Marshall,  the  elder,  and  S.  Marshall,  the  younger,  of  the  one  part,  and 
Addison  Brown,  ship  owner,  of  the  other  part.    The  master  was  to  proride 
for  his  apprentice  meat,  washing,  and  lodging  during  the  term,  except » tkt 
printer  seasons,  when  the  ship  to  which  he  should  belong,  should  be  laid  by  «*- 
rigged,  during  which  time  it  was  agreed,  that  the  apprentice  should  mstmlsm 
himself,  or  be  maintained  by  his  friends;  and  in  lieu  thereof,  the  mailer 
should  pay  the  apprentice  6s.  a-week,  during  such  time  as  the  apprentiee 
should  not  be  maintained  by  his  master ;  and  the   master  should  pay  the 
apprentice  for  wages  75/.,  in  certain  yearly  proportions.    The  pauper,  wWk 
the  ship  was  laid  up  at  Whitby,  in  which  he  served  his  master  as  an  appren- 
tice, resided,  occasionally,  during  the  winter,  with  his  parents  in  Britm, 
and  in  the  whole,  for  more  than  forty  days ;  and  he  slept  the  last  night  of 
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.  Smarden,  13  East,  453.    Removal  of  R.  Gilbert,  from  Great 

Smarden,  confirmed.  Case:  Chi  the  28th  November,  1795,  the 
as  bound  to  J.  Gurr,  of  Smarden,  shoemaker,  as  an  apprentice  for 
is ;  only  one  deed  was  executed,  which,  by  consent,  was  deposited 
Large,  for  the  benefit  of  both  parties.  The  pauper  served  and  lived 
master  in  Smarden  till  within  four  months  of  the  end  of  his  term ; 

master  agreed  with  one  Olloway,  of  Hedcom,  shoemaker,  that  the 
lould  go  to  work  for  him  during  the  remainder  of  his  apprentice- 
.  was  to  board  and  lodge  the  pauper,  and  to  pay  Gurr  3*.  weekly 
trices.    This  agreement  was  made  by  Gurr  without  consulting  the 

No  part  of  the  3t .  was  reserved  for  the  benefit  of  the  apprentice, 
per  worked  with  O.  in  H.  till  within  three  weeks  of  the  end  of  his 
eship ;  boarding  and  sleeping  at  O.'s  house  in  H.  during  the  whole 
t  this  period,  as  the  pauper  was  told  by  0.,  the  parish  officer  of  H. 

O.j  and  in  consequence  of  a  conversation  between  the  officer  and 
i  was  not  heard  by  the  pauper,  O.  told  the  pauper  that  he  did  not 
affront  the  parish,  and  that  he,  the  pauper,  must  therefore  leave 
.  seek  work  elsewhere.  The  pauper  left  O.  on  that  day,  and  went 
fen,  where  he  slept,  but  did  not  return  to  Gurr,  nor  had  he  any  in- 
f  doing  so,  as  Gurr  had  not  used  him  well,  and  he  knew  Gurr  had 
to  employ  him  upon.  Gurr  did  not  see  the  pauper  on  the  night  of 
ng  at  Smarden,  nor  did  it  appear  that  he  was  acquainted  with  the 
being  there.    The  pauper  went  the  following  day  to  Great  Chart, 

continued  to  work  for  nis  own  maintenance  until  the  expiration  of 
nticeship;  when  that  day  arrived,  he  returned  to  Smarden,  and  his 
nd  he  went  to  the  person  who  had  the  indenture. — Lord  Ellen- 
C.  J.  (after  stating  the  facts.)  Upon  dismissal,  in  consequence  of 
ference  of  the  parish  officers,  the  apprentice  returned  to  Smarden 
ight,  but  not  to  his  master,  nor  into  his  service,  nor  having  any  in- 
o  to  do,  but  merely  to  get  a  bed  there,  as  he  would  have  done  any 
se.  Then  can  this  be  called  a  returning  into  the  service  of  the  first 
*ho  was  even  ignorant  of  the  fact  of  the  pauper's  being  there  ? 
said  that  the  master  afterwards  recognised  the  continuance  of  the 
jetween  them  at  that  time,  by  going  with  the  pauper  when  the  term 
iticeship  expired,  to  take  up  the  indenture ;  but  how  can  that  vary 
ion  whether  the  pauper  returned  into  his  services  on  the  night  when 
n  Smarden,  against  the  conclusion  to  be  drawn  from  all  the  other 
be  case  ? — There  beinir  then  no  residence  of  the  pauper  in  Smarden 


ture,  and  con* 
fared  no  settle- 
ment. 

Casual  residence* 
Where  an  ap- 
prentice, at  his 
master**  desire, 
left  the  parish  in 
which  his  master 
lived,  returns 
and  sleeps  in  that 
parish  without 
his  master's 
knowledge,  it  Is 
not  a  residence 
under  the  inden- 
ture 
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but  unknown  to 
bis  original  mu- 
ter.   He  gained 
a  settlement. 


IS.  Of  serving 
different  masters. 
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and  the  pauper  then  went  for  the  first  time  to  reside  with  Weeks.    At  the 
expiration  of  the  first  month,  the  pauper  agreed  for  a  second  month,  at 
a*.  6d.  a  week,  and  continued  to  work  with  Weeks  at  the  same  wages,  and  to 
reside  at  Dowland  till  the  7th  June,  when  he  left  Weeks  in  consequence  of 
being  called  out  to  serve  in  the  local  militia  in  a  third  parish.    Having 
served  a  fortnight  in  the  militia,  he  returned,  on  the  21st  June,  to  Weeks, 
and  agreed  to  serve  him  in  the  same  capacity  as  before,  at  6d.  a-day;  and 
while  in  Weekis  service,  from  the  2\st  June,  including  that  day,  the  pauper 
slept  continually  for  two  or  three  months  at  his  mother's,  in  IddeMfh.   Mv~ 
ryatt  urged,  that  this  was  like  Rex  v.  Smarden* — [Abbott,  C.  J.  That  case  ■ 
distinguishable  from  the  present  in  two  particulars ;  first,  the  second  service 
was  entered  upon  with  the  consent  of  the  first  master ;  and  second,  the  fact 
of  the  apprentice  sleeping  one  night  in  the  oarish  of  the  first  master,  was 
unknown  to  him,  and  was  a  casual  act,  not  done  with  the  intention  of  re- 
suming the  service  under  the  indenture.}  Mmruatt  then  said,  there  is  a  gene- 
ral consent  of  the  first  master  here  to  the  pauper's  entering  into  the  second  ser- 
vice, and  that  is  sufficient — [Abbott,  C.  J.  Still  the  pauper  sleeping  the  last 
three  nights  of  his  term  in  Iddesleiqh  removes  the  settlement  to  that  pariah, 
because  he  was  then  serving  under  the  indenture.] — After  further  argument, 
Abbott,  C.  J.,  said,  The  pauper  had  agreed  to  serve  Weeks  in  Dowland,  for  a 
month,  at  2s.  6d.  per  week.    The  latter  communicated  this  circumstance  to 
the  former  master,  who  consents  to  the  service,  and  for  that  purpose  the  pan- 
per  goes  into,  and  resides  in  the  appellant  parish,  under  that  contract.    At  the 
expiration  of  that  month,  thepauper  was  at  liberty  to  quit,  and  Weeks  wai 
at  liberty  to  part  with  him.    Then  they  agreed  for  another  month,  at  3i.  6i 
per  week,  and  the  pauper  remains  in  Dowland  parish  until  he  goes  into  tat 
militia.    At  the  end  of  a  fortnight  he  returns  to  Weeks,  and  enters  into  a 
third  agreement  at  6d.  a  day ;  but  it  does  not  appear  that  the  agreement 
was  for  any  specific  length  of  time.    The  sessions  seem  to  have  been  of 
opinion,  that  there  was  either  a  consent  of  the  former  master,  special!*  or 
generally,  for  the  pauper  to  serve  Weeks.    If  it  was  a  special  consent,  uSea 
it  must  be  a  consent  to  the  terms  of  service  for  which  the  parties  had  speed 
previously  to  the  return  of  the  pauper  to  Weeks's  service ;  and  if  it  be  sf 
considered,  then  there  would  be  only  one  service,  with  the  assent  of  tha 
original  master.    But  on  the  other  hand,  if  it  was  a  general  assent  that  tha 
pauper  should  serve  Weeks  during  the  remainder  of  die  term,  then,  thongs 
the  service  during  the  last  three  days  was  in  Dowland,  still  that  would  sot 
confer  a  settlement,  for  during  the  nights  of  those  three  days  he  dent  in 
Iddesleigh,  and  therefore  whatever  view  is  taken  of  the  case,  whether  we 
consider  it  as  a  special  or  general  assent,  it  seems  to  me  that  no  settlement 
was  gained  in  Dowland. — Bay  ley,  J.  I  think  the  sessions  did  right  in  fornv 
ing  the  conclusion  to  which  they  came.    It  was  for  them  to  decide  whether 
the  first  consent  was  general  or  definite.     On  whatever  ground  they  derided, 
their  decision  is  correct,  the  pauper  having  slept  during  the  last  three  night; 
in  Iddesleigh.    It  is  said  that  the  deeping  must  be  connected  with  the 
service.    To  that  I  accede ;  but  it  must  be  a  sleeping  in  the  parish  in  which 
the  service  is.     It  has  been  decided  over  and  over  again  in  the  case  of  a 
hired  servant,  that  sleeping  the  last  night  in  the  parish  in  which  the  PUf* 
is  hired,  will  determine  the  settlement,  though  there  is  no  work  done  in  taat 
parish.    Though  the  pauper  in  this  case  slept  the  last  three  nights  in  JanVa- 
high,  without  the  first  master's  knowledge,  that  will  make  no  difference.— 
Holroyd  and  Littledale,  Js.,  concurred. 

12.  Of  Serving  different  Masters,  (a) 

It  is  not  necessary  that  the  apprentice  should  serve  out  the  term  with  the 
same  master  to  whom  he  was  bound.  He  may  gain  a  settlement  under  the 
indenture,  although  the  master  relinquishes  his  right  over  his  service,  for » 


(a)  See  division  of  this  subject,  ante,  423. 


so  to  be  observed,  that  the  original  master  cannot  give  his  consent, 
0  indentures  continue  in  force ;  therefore,  it  ii  important  to  see 
mats  to  a  dissolution  of  the  apprenticeship.  [See  post,  508.] 
are  certain  conditions,  however,  to  be  observed  in  this  transfer  of 
atice,  the  nature  of  which  will  appear  more  clearly,  by  arranging 
upon  the  subject,  according  to  the  following  divisions : — 

There  must  be  an  express  Consent  to  the  transfer  of  the  Service ;  mere 
knowledge  is  not  sufficient. 
y,    By  whom  the  Consent  to  the  change  of  Matter  may  be  given. 
,     The  Content  may  be  given  either  by  Parol,  or  by  Assignment  of  the 

Indenture. 
y.  The  second  Master  must  be  privy  to  the  Consent. 

The  Apprentice  must  be  employed  in  the  capacity  of  an  Apprentice, 
under  the  original  Indenture. 


ere  must  be  an  express  Consent  to  the  tranfer  of  the  Service ;  mere  knowledge 

is  not  sufficient. 

%v£t  v.  All  Hallows,  Sett  $>  Rem.  153 ;  1  Stra.  554.  A  person  is 
»prentice  to  a  master  who  lives  in  St.  Olave's.  Afterwards,  the 
e,  by  his  master's  verbal  consent,  lived  with  and  served  another 
All  Hallows. — By  the  Court.  He  gains  a  settlement  in  the  last 
r  a  person  may  serve  his  master  in  another  parish  or  place ;  and 
be  serves  another  man,  yet  it  is  by  consent  of  his  master,  and  the 
Denies  to  his  master. 

.  St.  George's,  Hanover  Square,  2  Sees.  Ca.  136;  2  Str.  1001. 
•er  was  bound  a  parish  apprentice  to  G.  Leicester  in  St.  George's, 
b  lived  above  forty  days.  Afterwards  she  was,  by  parol  agreement, 
» by  her  master  to  Hall  in  St.  Mary-le-Bone,  and  there  lived  for  one 
L  upwards,  the  apprenticeship  continuing;  Leicester  received  her 
aid  found  her  clothes. — By  the  Court.  The  apprentice  is  well 
II  8t  Mary-le-Bone. 

:  Fremington,  Burr.  S.  C.  416;  2  Bott,  560.  M.  Bevant,  the 
was  bound  a  parish  apprentice  to  one  Richards,  in  Fremington; 
jr  gome  time,  declared  that  he  had  no  business  for  her,  and  gave 
listion  to  go  and  work  elsewhere,  where  she  would,  for  her  own 
and  on  his  recommendation  she  was  hired  to  one  Mr.  Nott,  at 
,  from  the  first  day  of  June  till  Lady-day,  and  served  him  there  for 
*  of  32*. :  and  then  went  back  to  her  master,  with  whom  she  stayed 


An  apprentice, 
who,  by  a  verbal 
consent  of  his 
original  master, 
serves  another, 
gains  a  settle- 
ment by  such 
service. 


Thepanpe 
hired  to  a  second, 
by  the  recom- 
mendation of  her 
lint,  master,  to 


turned  for  the 
last  eight  day* : 
Held,  this  was  a 

■an^na  natulan,  ttuk 
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assignment,  the 
apprentice  ran 
away  from  her 
second  master, 
and  lived  with  a 
third,  nine 
months,  in  the 
original  parish, 
without  the  con- 
sent of  her  former 
master,  and 
remained  after- 
ward* two 
years  in  that 
parish,  in  good 
health,  and  the 
indentures  then 
expired:  Held, 
that  no  settle- 
ment was  gained 
at  such  original 
parish. 

Apprentice  to  a 
freeman,  in  Col- 
Chester,  worked 
for  whom  he 
chose,  and  some- 
time* for  his 
master:  Held, 
not  a  service 
under  the  inden- 
tures. 


An  apprentice 
offered  his  mas- 
ter a  guinea  to 
"  let  him  offj"  to 
which  the  roaster 
agreed,  and  also 
to  give  him  a  suit 
of  clothes  when 
the  guinea  was 
paid ;  hut  the  in- 
dentures were 
not  given  up  or 
cancelled.    The 
guinea  not  being 
paid,  the  inden- 
tures still  sub. 
sisted  iu  law,  and 
a  settlement  was 
gained  by  serv- 
ing another  mas- 
ter with  the  con- 
sent of  the  first. 
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whom  she  lived  seven  months ;  when  she  ran  away  from  Stelliford,  and 
returned  to  Chudleigh,  and  resided  there  for  nine  months  as  a  servant  to  Jvh* 
Hayes,  at  a  public  house,  with  the  knowledge,  but  without  any  express  con- 
sent of  Matthew*  or  Stelliford ;  and  John  Hayes  did  not  know  that  the  pau- 
per was  an  apprentice.  Matthews  resided  iu  Chudleigh  daring  the  time  thai 
the  pauper  lived  with  Hayes*  and  frequently  saw  her  there,  and  applied  to  Std- 
liford  to  take  her  back  to  Ideford,  and  threatened  to  put  him  to  trouble  if 
he  did  not  During  the  time  that  she  was  at  Chudleigh,  she  was  taken  iD, 
and  part  of  the  time  so  ill  in  the  workhouse,  that  she  could  not  be  remove*, 
and  was  there  relieved  by  Stelliford.  She  never  returned  to  Ideford ;  bat 
continued  for  the  last  two  years  of  her  apprenticeship  in  Chudleigh  in  good 
health,  where  the  apprenticeship  expired.  It  was  argued,  that  the  pauper's 
service  at  Chudleigh,  after  her  return  from  hleford,  was  a  sen  ice  under  the 
apprenticeship ;  being  by  consent  of  her  master,  Stelliford,  who  manifestlr 
considered  her  as  his  apprentice  whilst  she  resided  there. — Lord  MansjuU, 
C.  J.  Here  is  no  consent  of  the  master,  either  express  or  implied;  his  mar 
knowledge  of  it  doth  not  imply  his  consent.  And  the  whole  Court  war 
unanimous,  that  the  pauper  obtained  no  settlement  at  Chudleigh,  after  ha 
return  from  Ideford. 

Rex  v.  lnman,A  B.  <$•  A.  55.  Quo  warranto  for  exercising  the  franchise  of 
a  free  burgess  in  Colchester.  The  custom  was,  that  every  person  who  send 
an  apprenticeship  by  indenture  for  seven  years  to  a  burgess,  was  entitled  to 
the  franchise.  The  facts  were,  the  pauper  was  regularly  bound,  and  send 
his  master  five  or  six  years,  living  in  his  house.  His  master's  business  falling 
off,  he  then  went  to  reside  with  his  mother,  during  which  time  his  maria 
permitted  him  to  work  for  whom  he  chose,  having  agreed  to  pav  his  masts 
2*.  a- week.  His  master  occasionally  gave  him  work  to  do,  for  wnich  he  *at 
not  paid.  During  all  this  time,  the  indentures  remained  with  the  mastet 
In  support  of  the  right,  Rex  v.  Offerton  was  quoted. — Abbott,  C.  J.  It  * 
quite  clear  that,  to  entitle  this  party  to  his  freedom,  there  must  not  only  be  a 
continuance  of  the  binding  unaer  the  indentures  to  a  free  burgess,  but  also  a 
continuance  of  the  service  under  the  indentures  to  a  free  burgess,  during  the 
whole  period  of  seven  years.  I  am  of  opinion  that  the  service  under  the  in- 
dentures to  the  first  master  did  not  continue  so  long,  and  the  consequence 
is,  that  the  party  is  not  entitled  to  his  freedom. 

Rex  v.  Shebbear,  1  East,  13.  John  Basset  was  removed  from  Skebim 
to  Bradford.  Order  quashed.  Case :  The  pauper  was  bound,  at  seven  Teas 
of  age,  by  a  parish  indenture,  to  Trick  of  Bradford,  till  the  age  of  twentr- 
four.  Trick  assigned  the  apprentice  to  J.  Sleeman,  with  whom  he  lived  &B 
(Lady-day,  1780,)  within  two  months  of  the  expiration  of  the  apprentice^ 
He  then  proposed  to  Sleeman  to  let  him  off  the  remainder,  which  he  at  to* 
refused  to  do.  The  pauper  then  offered  to  give  Sleeman  a  guinea  if  k 
would  let  him  off,  which  Sleeman  agreed  to  do,  and  to  give  him  a  new  sot 
of  clothes  when  the  guinea  was  paid :  the  guinea  was  not  paid  to  Stem*. 
nor  did  Sleeman  give  the  pauper  the  clothes ;  nor  were  the  indenture  gn ea 
up  or  cancelled.  On  the  Lady-day  the  pauper  offered  to  serve  Brent,  wk> 
refused  to  employ  him,  conceiving  him  to  be  an  apprentice.  The  same  da* 
he  went  to  Battishill,  a  blacksmith  in  Shebbear,  who  said  he  would  not  take 
him  without  Sleeman's  consent  The  pauper  went  to  Sleeman  and  told  aim 
what  Battishill  said  ;  Sleetnau  replied,  "  You  may  go  with  all  my  heart.  I 
think  it  will  be  a  good  thing  for  you  to  learn  the  trade"  On  his  telling  Bat- 
tishill what  Sleeman  had  said,  Battishill  agreed  with  him;  and  he  bred 
with  him  in  Shebbear  for  the  last  forty  days,  before  he  attained  the  age  of 
tweuty-four. — Lord  Kenyon,  C.  J.  This  case  is  very  distinguishable  fiom 
Rex  v.  Crediton,  (post,  500)  which  we  decided  a  few  days  ago :  and  upon  like 
same  ground  on  which  we  there  held  that  no  settlement  had  been  gained 
as  an  apprentice  by  the  subsequent  sen-ice,  I  think  it  as  clear,  that  tat 
sessions  have  drawn  the  right  conclusion  in  this  case,  in  adjudging  that  a 
settlement  was  gained  by  the  service  with  the  second  master.  There  is  nt 
doubt  but  that  the  indentures  still  subsisted  in  point  of  law,  not  having  heat 
delivered  up  or  cancelled,  nor  any  consideration  paid  for  doing  so.  in  the 
former  case  we  were  satisfied  that  the  master  diet  not  really  mean  to  girt  a 
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axtie«lar  assent  to  the  second  service;  he  bad  there  told  the  apprentice  to      Sixthly,  Of 
•  where  he  pleased,  baring  no  further  occasion  for  him,  and  when  the  ap-     ssttlmmentiy 
rentioe  told  mm  where  he  was  going,  he  answered  that  he  might  go  there    ■eefeatiatsljsw 
rnay  where  else.  Jfat  here  the  master  was  applied  to  for  his  consent  to die  it.ofssrvaw 
aftteu)arpetspn*1iamed;  and  he  expressed  his  approbation  of  the  amen-  dtt*ra*aw2ejs. 
las  going  there,  telling  him  that  it  would  be  advantageous  to  him  to  learn 
kalande.   This,  then,  was  not  an  indiscriminate  leave  to  serre  any  person, 
^  a  pszticular  consent  to  a  particular  service;  and  this  is  the  phun  line  of 
ftion  between  all  the  cases;  which,  it  is  to  be  hoped,  will  make  an  end 
each  questions  in  future.    Perhaps  it  would  have  been  more  correct 
so  sessions  to  have  found  the  net  of  such  particular  consent,  instead  of 
finding  the  evidence  of  it,  as  they  have  done;  and  if  any  thing  were 
j  to  turn  upon  it  in  this  case,  it  should  be  sent  down  to  them  again  to 
_    that  fart     But  I  do  not  know  what  advantage  could  accrue  from  thence 
| ^  respondents,  for  in  effect  the  sessions  have  drawn  that  conclusion,  and 
yam  these  premises  I  do  not  see  how  they  could  have  drawn  any  other. 
<jte  r.lfoubfcme,  3  A»U,  673.  Removal  of  the  pauper  from  Llandulpk  to  Smsteaassat 
I— Vim     Order  confirmed.    Case:  The  pauper  was  bound  apprentice  by  KJaV^SL 
bbpszish  of  Pstherwynn,  to  Mr.  Lawrence,  olLauneeston.    Lawrence  duly  wttaagmni 
■sign  nil  him  by  indenture  to  W.  Weeks,  of  Bradstone,  with  whom  he  con-  jggft1}*1 
jjlSd  till  he  was  twenty  years  of  age.  At  this  period,  Weeks  and  the  pauper  *?*-^*»l 
'    some  dispute,  agreed  to  part,  and  W.  gave  the  pauper  a  permission 
_ng,  signifying  mat  he  was  at  liberty,  and  had  his  consent  to  serve  ^jjmmmm  tmm 
other  master.    The  pauper  then  left  Weeks,  and  hired  himself  to  R.  T.  bttatahfeM- 
wrferris  for  one  year.    He  served  the  year  and  received  Ins  wages,  and  ^^^^T^ 
married,  and  went  to  live  in  LUmdulfh,  where  he  has  since  resided.  ■wwSasjrty 
the  time  that  he  lived  in  Beerfems  with  R.  7%  he  frequently  saw  **&*?£"*** 
knew  that  he  was  in  the  service  of  T.;  but  IT.  bad  never  given  any  *■**•**■ 
r  consent  to  this  service  with  7*.,  or  to  his  serving  any  particular 
but  he  told  him  at  parting  he  would  think  no  more  of  mm.    It  also 
1  on  the  examination  of  71,  that  the  pauper  had  hired  himself  to 
for  one  year,  for  61. 10s.  per  year,  and  served  out  his  year;  that  he  was 
twenty-one  years  of  age,  and  the  time  of  his  apprenticeship  not  ex- 

;  that  when  the  pauper  had  been  in  his  service  eight  months,  he  (7*.) 

net  W.  by  accident,  who  said, "  I  find  you  have  an  apprentice  of  mine;"  to 
reach  71  answered,  "I  do  not  know  I  have;"  and  that  Weeks  then  said, 
1 X  Dingle  is  my  apprentice,  but  you  are  welcome  to  keep  him  as  lonq  as  you 
that*,  for  I  shall  think  no  more  of  him."  The  pauper  continued  in  his 
arvice  with  T.  four  months  after  this  conversation  had  passed,  and  at  the 
sqsiinrjon  of  his  year,  he  received  the  full  year's  wages. — The  Court,  with- 
mt  argument,  were  of  opinion  that  this  conversation  was  a  sufficient  con- 
tent on  the  part  of  W.  to  the  service  of  his  apprentice  with  T.f  under  the 
indentures. 

Sex  r.  St.  Mary,  Lambeth,  Cald.  533  ;  2  Bott,  419.    The  pauper  was  OMnf  a  charac- 
bound  apprentice  by  indenture  for  five  years,  to  /.  Cooke,  of  St.  Botolph,  SeltoacXKSc. 
srith  whom  she  continued  a  year  and  a  half,  when  having  staid  out  all  night,  tire  aascnt  to  bit 
m  her  return,  Cook  and  his  wife  told  her  she  was  no  longer  their  apprentice,  JJJJlflJlSS,?16 
md  might  go  and  look  for  another  place,  and  gave  her  money  to  go  to  a  SrlL 
ngister  office,  to  look  for  a  place.    After  this  she  continued  a  week  with 
lex  master,  when  hearing  of  a  place,  she  agreed  to  hire  herself  as  a  servant 
to  Mr.  Harvey,  of  St.  Saviour,  at  40*.  a-year.     Mr.  H.  came  to  Cooke  and 
squired  her  character,  which  turning  out  satisfactory,  he  hired  her  on  the 
shove  terms :  in  this  service  she  continued  to  live  nine  months  in  St.  S. 
Fke  pauper  at  this  time  was  under  twenty-one  years  of  age ;  but  when  she 
left  Mr.  &.,  the  indentures  were  not  delivered  up  nor  cancelled:  but  Mrs.  C. 
ksld  her  the  indentures  were  destroyed ;  this  was  not  true  as  to  both  parts, 
Mse  of  them  having  been  read  in  evidence.    The  pauper  went  afterwards  to 
a  friend's  house  at  Lambeth,  where  she  lived  on  charity ;  from  thence  she 
shed  herself  as  a  yearly  servant  to  Mr.  L.  of  Walbrook,  without  the  know- 
ledge of  Cooke,  where  she  lived  three  months.     During  this  service  she 
visited  Mrs.  C,  her  first  mistress,  and  acquainted  her  where  she  was,  who 
siid  she  was  glad  of  it    The  removal  was  to  St.  Saviour's,  Southwark. — 
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Where  the  mas- 
ter tells  the  ap- 
prentice he  may 
do  the  best  he 
can  for  himself, 
and  afterwards, 
upon  hearing 
from  the  second 
master  that  the 
apprentice  had 
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Lord  Mansfield,  C.  J.  The  indentures  still  subsist,  and  the  power  over  the 
servant  continues :  then  the  question  is,  whether  the  master  consented  ?  The 
character  was  as  tenant  ? — Butler,  J.  (a)  Rex  v.  Ideford  is  directly  in  point 
Order  of  sessions  quashed. 

Rex  v.  Crediton,  1  East,  59.  W.  Milton,  &c.f  was  removed  from  Aorta 
Tawton  to  Crediton.  Order  confirmed.  Case :  The  pauper  was  bound 
apprentice  to  Andrew  Matthews,  whom  he  served  above  forty  days  in  Cre- 
diton.  Matthews  failing  in  business,  told  the  pauper  that  he  had  mo  further 
employment  for  him,  and  he  might  go  where  he  pleased.  Afterwards  and 
before  leaving  his  master,  Haydon  came  to  inform  the  pauper  that  Under- 
hill,  who  wanted  a  boy,  was  in  the  neighbourhood,  and  that  ne  should  go  to 
him.  As  the  pauper  was  going  out  of  the  house,  his  master  asked  Mm 
where  he  was  going  ?  The  pauper  told  him  he  was  going  down  to  Under- 
hill.  Matthews  said,  "  he  might  go  there,  or  where  he  pleased"  Thereupon 
the  pauper  left  Matthews'*  house,  and  went  and  hired  himself  and  fired 
with  Underhill  above  forty  days  in  Sampford  Courtenay,  but  no  communi- 
cation appeared  to  have  taken  place  between  Matthews  and  Underhill.  The 
question  submitted  was,  whether  this  were  such  an  assent  as  enabled  the 
apprentice  to  gain  a  settlement  in  Sampford  Courtenay.  Rex  r.  Tariststk 
was  cited. — Lord  Kenyan,  C.  J.  The  service  with  Underhill  was  not  a  prase- 
cution  of  the  service  of  the  original  master.  Some  of  the  cases  upon  Urn 
subject  have  been  carried  to  a  greater  degree  of  refinement  than  might  be 
desirable,  if  they  were  to  be  decided  again  de  novo ;  but  we  are  to  be  governed 
by  the  general  principle  resulting  from  them,  and  not  by  particular  expres- 
sions, which  vary  in  every  case :  it  would  have  been  better  perhaps  to  hare 
confined  the  power  of  gaining  a  settlement  to  a  service  with  the  original  mat 
ter.  Rex  v.  St.  George's,  Hanover-square,  first  broke  in  upon  that  line,  tad 
determined  that  an  apprentice  serving  another  by  the  consent  of  the  original 
master,  might  thereby  gain  a  settlement :  from  thence  has  issued  such  a  nam 
of  decisions  as  it  is  difficult  to  follow ;  however,  the  general  principle  of  them 
all  is  to  be  found  in  Rex  v.  Austrey,  where  Lord  Mansfield  said,  that  in  older 
to  gain  a  settlement  by  the  apprentice  serving  another  master,  there  most  be 
"  an  express  and  implicit  leave  and  consent  given  by  the  master  to  the  par* 
ticular  service,  so  as  to  be  considered  as  "  a  service  of  his  master  under  the 
indenture,"  and  not,  as  he  observed  in  that  case,  "  a  leave  intended  to  be 
quite  general ;"  or,  as  here,  a  general  quitting  of  the  service,  and  leave  to 
go  where  the  pauper  pleased.  Here  the  master  first  tells  the  pauper  he  had 
no  longer  any  employment  for  him,  and  he  might  go  where  he  pleased;  and 
then,  somebody  having  sent  for  the  pauper,  he  tells  his  master,  on  bang 
asked  where  he  is  going,  that  he  is  going  to  Underhill;  on  which  the 
master  repeats  in  effect  what  he  had  before  said,  that  he  might  go  there,  ox 
where  he  pleased;  meaning  that  he  no  longer  looked  for  his  service,  or  tool 
any  concern  how  he  disposed  of  himself. — Grose,  J.  There  must  be  a  parti- 
cular consent  of  the  original  master  to  the  service  with  another,  in  aria  to 
give  a  settlement.  In  Rex  v.  The  Holy  Trinity  in  the  Minories,  there  urn 
a  particular  recommendation  to  a  particular  service,  which  the  Court  heM 
sufficient  for  that  purpose.  Whether  there  be  such  a  particular  assent  of 
the  original  master  to  the  subsequent  service,  is  more  a  question  of  fret  than 
of  law ;  and  here  the  sessions  have  in  effect  negatived  that  fact,  bv  finding 
that  the  pauper  gained  no  settlement  by  the  service  with  the  second  master. 
Order  or  sessions  confirmed. 

Rex  v.  St.  Helen,  Stonegate,  1  East,  285.  Removal  from  All  Saints, 
Peaseholme,  to  St.  Helen,  Stonegate,  confirmed.  The  pauper,  on  the  1st  of 
January,  1786,  was  bound  for  seven  years  to  T.  3fawman,  of  Think,  brick- 
layer, with  the  consent  of  his  brother,  W.  Chapman,  his  father  and  mother 
being  then  both  dead.  At  the  end  of  three  years  and  a  half,  thejpauper  ran 
away ;  and  afterwards  his  master  assigned  him,  by  parol,  to  Jr.  C.,  wftk 
whom  he  afterwards  lodged  for  about  three  years,  ana  during  the  last  two 


(a)  In  that  case  the  Court  held  there  was  no  consent,  (ante,  497.) 


I 


1l  ■ 
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of  that  time  he  slept  in  St.  Helen*  Sumefmte.    About  Merck,  17WL      Jte%,<y 
psmpe*,  being  about  to  iiiaxry,  applied  to  19^.  C.  and  told  him  I*  wished     stftttMstiy 
d  was*  and  provide  for  himself |  to  wbicb  C.  consented^  sad  ssid  fc  sjssfe   *m— ****** 
U  bW  cssf  At  eomU  frnr  kbmetf ;  be  did  not  afterward*  coisnVier  him  as  his  JTrr 
ntiee,  but  the  mdentom  were  neither  given  up  nor  cancelled,  nor  any 

ssdd  about  them.    In  tbe  same  month  the  pauper  applied  to  T.  JRns- 


MkkW.C.imb^uImmgU^U,k^wnmbaUdymUIemddm^ 
mMmgdfkimr  Tbe  pauper  continued  to  work  for  fire  months  after  tbit 
aim  T.  1%  and  during  me  last  three  months  of  that  time  slept  in  St.  Jokn 
^  hi  Fori.    The  indenture  was  not  giren  up  by  IF.  C.  to  tbe  pauper 

•  the  time  expired.    The  Court  mid  that  Bern  v.  Crediton  was  cx- 
in  point,  and  they  confirmed  the  order  of  sessions. 


Jawrfij    By  wkem  tk$  Cemsemt » the  eharng*  ef  Mmster  mey  kyw», 

t.  BeM  Briimfcri,  Bwr.  S.  C.  138 ;  2Bott,M7.    7%omc« 4ft  was  TM 

apprentice  to  lri/ti«mJ7<m4m  ~j 

Sirred  him  tbe  first  lour  yean  at  O.    Jf.  then  dying  intestate  and  insolvent,  dent,  taoa§»  ahe 
Pfewjfdow,  without  any  admiiiistration  taken  out,  assigned  him  over  to  £4-  luSjS?^^ 
fcaW  Ossiy*  of  fffamlou,  webster,  a  certificate  man,  for  the  remainder  of  the  SiS^ 
jam,  in  consideration  of  91.  He  served  Gtoroe  about  a  year  and  a  half  *X8.\ 
mi  titan  0.,  in  consideration  of  40s.,  did,  with  the  consent  of  Ah,  assign 
im  ewer,  by  verbal  agreement,  to  Ifajsa/ey,  webster,  for  the  remainder  of 
ismna;  and  be  served  the  remainder  of  the  term  with  B.  at  BmetBrube- 
ML    The  removal  was  from  O.  to  But  B.    The  objection  was,  that  the 
sjsVsrhnd  not  taken  out  letters  of  administration,  and  bad  no  authority  to 
ikhe  such  assignment    The  Court  were  unanimous,  that  this  was  a  settle- 
Hit  in  B.  B.    £Bnce  to  this  assignment,  though  only  a  verbal  one,  there 
M  tie  consent  of  all  tbe  parties  conoerned,  ana  he  lived  and  inhabited  at 
E£«smder  the  terms  of  the  apprenticeship,  as  an  apprentice  bound  accord- 
if  to  the  act  of  parliament    And  they  observed  that  an  assignment  of  an 

"  e  is  not  considered  a  strictly  legal  transaction ;  (because  tbe  person 
is  not  strictly  and  legally  assignable ;)  but  it  has  been  an  equitable 
km,  that  where  an  apprentice  has  lived  fort?  days  under  an  assign- 
he  shall  thereby  gain  a  settlement,  because  of  the  consent. 

t.  Chirk,  Burr.  S.  C.  782 ;  2  Bott,  782.    An  apprentice,  bound  for  J5j_g^£?^!*J 

m  years,  without  any  consideration,  to  a  slater  at  Wrexham,  served  under  JS^and^ienred 

be  indenture  for  nine  months :  then  his  master  died ;  and  be  continued  a  forty  days  in  w., 

brtaight  with  the  widow,  to  complete  tbe  work  unfinished  by  his  master.  J^^Jj^jT 

n*en Iris  unstress,  having  no  employment  for  him,  told  bim  that  he  must  dkmbsedbytbe 

lot  stay  with  her,  and  that  he  was  at  liberty  to  go  where  he  thought  proper.  wid^> wbo  hmX 
<*_  ^« • «     .  i  *  « *       .  .        *%    1  i     °       .._•_.  *_*•..  Sr  **_  ?_  _».  _    not  turn  out 


>n  his  going  away,  he  told  bis  mistress  that  he  was  going  to  bis  father,  who  atataSSratton, 
ras  a  slater.    There  was  no  particular  agreement  between  his  father  and  went  and  •erred 
ds  mistress,  nor  were  the  indentures  delivered  up.    His  father  then  lived  in  JjJj^/^Sfe!?  C" 
SstHt,  and  he  continued  with  him  there  two  or  tnree  years.   The  Court  held  ymn  •.  hi*  set- 
ts settlement  to  be  in  Wrexham,  for  it  sufficiently  appears  that  the  pauper  tiementwai  held 
Brved  forty  days  as  an  apprentice  in  W.,  and  that  his  settlement  remained  XoheinW' 
sere.    The  widow  doth  not  appear  to  have  had  any  interest ;  and  no  ad- 
rinistration  appeals  to  have  been  taken  out. 

Bex  t.  Stockland,  Doug.  70.    The  pauper  was  bound  apprentice  by  the  f^XSSSmt^ 
risfa  of  Stockland  to  John  Davit,  till  twenty-four  years  or  age.     He  lived   serve  under  an 


rim  him  four  years  under  the  indenture,  when  his  master  died.    He  con-  Jj?611^^?7 

sjued  with  his  master's  son,  wbo  was  his  executor,  and  had  proved  the  will,  2ecator!and 

*  about  seven  years,  when  being  desirous  of  living  with  his  uncle  in  Otter-  win  gain  a  etttte- 

*,  to  learn  the  trade  of  a  miller,  his  uncle  and  he  applied  to  the  executor  ment  0»creb7  (*)• 


(m)   This  case  it  recognised  as  an        (6)  But  an  apprenticeship  is  a  per- 
ithoiityin  Rexr.  Barleston,  (post, 503,)    sons!  trust,  and  is  determined  by  the 


502 

Sixthly,  Of 

settlement  by 

apprenticeship. 

19.  Of  serving 
different  muter*. 


A  settlement  is 
gained  by  a  ser- 
vice with  a  third 
master,  under  the 
express  consent 
of  the  second,  to 
whom  the  first 
had  assigned  the 
apprentice. 


Apprentice  as* 
signed. 


If  an  apprentice 
be  delivered  to  a 
second  master, 
and  by  him 
placed  with  a 
third  master, 
he  gains  a  settle- 
ment. 
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for  his  consent,  who  gave  it.  The  pauper  vent  to  his  uncle  in  Otterum,  and 
continued  there  with  him  two  years  and  a  half;  at  the  end  of  the  first  four 
months  of  which  time  the  pauper  attained  his  age  of  twenty-four.  Rex  r 
Eaxt  Bridgeford  was  relied  on  as  having  gone  much  farther  than  this,  became 
there  the  assignment  was  by  a  person  who  had  only  the  right  to  the  admini- 
stration, hut  had  not  administered. — By  Lord  Mansfield,  C.  J.  Though  u 
apprentice  is  not  strictly  assignable,  nor  transmissible,  yet  if  he  continue 
with  the  consent  of  all  parties,  and  his  own,  it  is  a  continuation  of  the  ap- 
prenticeship.    Rex  v.  East  Bridgeford,  is  much  stronger  than  this. 

Hex  v.  Tavistock,  E.,  7  Geo.  ill.,  Burr.  S.  C.  578 ;  2  Bott,  412.  The 
pauper  was  bound  an  apprentice  by  the  parish  of  Lamer  ton,  to  R.  Rnndlt, 
with  whom  he  lived  several  years ;  Rundle  transferred  him,  by  assignment, 
to  J.  Prout  of  Milton  Abbott,  with  whom  he  lived  till  he  was*  twenty  yens 
and  a  half  old,  at  which  time  he  offered  his  service  to  T.  M.  of  Kelly.  M. 
apprehending  that  he  was  an  apprentice  to  P.,  sent  his  sons  to  P.  to  know 
whether  it  was  with  his  consent  that  the  pauper  should  live  with  him.  To 
which  P.  answered,  "  With  all  my  heart ;  he  may  live  with  M.  or  any  bodr 
else,  provided  he  performs  his  agreement  with  me."  Accordingly  he  lire! 
with  M.  in  K.  for  a  year  and  upwards. — Lord  Mansfield,  C.  J.  The  onh 
question  is,  Whether  Prout  consented  ?  It  is  clear  that  he  did  consent,  mi 
his  consent  included  that  of  the  first  master. — Aston,  J.,  said,  that  a  second 
assignment  was  good.  Rex  v.  East  Bridgeford,  ante,  501.  [See  also  Ax  v. 
Clapham,  infra .] 

Thirdly — The  Consent  may  be  given  either  by  Parol,  or  by  Assignment  ofth* 

Indenture. 

St.  Olave's  v.  All  Hallows,  2  Sess.  Ca.  215.  If  a  master  assign  over  b 
apprentice,  and  the  apprentice  serve  in  pursuance  of  that  assignment,  he 
thereby  gains  a  settlement;  and  it  differs  not  whether  he  serve  with  cue 
master  or  another,  for  he  still  serves  by  virtue  of  the  first  indenture. 

Rex  v.  Clapham,  Burr.  S.  C.  266  ;  Bott,  559.  Michael  H7/*m,  thepan- 
per,  was  bound  a  parish  apprentice  to  T.  J.,  of  Austwick,  tenant  to  Mr. 
Jackson,  of  Clapham,  who  had  covenanted  to  indemnify  his  tenant  again* 
all  parish  charges.  T.  J.  carried  him  to  his  landlord,  together  with  the  in- 
denture ;  who  accepted,  received,  and  provided  for  him.  He  desired  the 
mother  to  provide  for  the  boy;  who  did  so,  for  three  years,  in  Austsnei; 
and  Jackson  paid  her  20*.  a  year.  Then  he  lived  with  him  in  Clspkm 
eight  weeks,  and  then  ran  away  to  his  mother,  and  remained  a  quarter  of  » 
year  with  her  in  Austwick,  and  Jackson  consented  to  his  being  there.  Thea 
the  pauper  was  placed  with  his  brother,  a  mason  in  Austwick,  as  an  appren- 
tice, by  Jackson,  who  gave  him  a  new  suit  of  clothes.  And  he  served  his 
brother  as  an  apprentice,  a  twelvemonth  or  two,  in  Austtcick ;  who  took 
him  as  an  apprentice,  and  quitted  Jackson  of  him.  But  the  representttjm 
of  the  first  master  (who  was  then  dead),  knew  nothing  of  this,  or  era 
assented  to  it;  nor  any  thing  of  his  living  with  Ids  mother. — By  Lie,  CJ* 
and  the  Court.  The  statute  only  requires  a  binding  by  indenture,  and  pfo> 
a  settlement  where  the  last  forty  days  are  served.  Here  b  a  binding  hf 
indenture ;  and  the  first  master  delivers  over  the  apprentice  and  indenture 
to  his  landlord,  who  receives  him.  This,  therefore,  must  be  looked  upon  as 
receiving  him  under  the  terms  of  the  indenture.  If  there  had  been  no 
inhabitancy  elsewhere,  after  the  boy's  living  eight  weeks  with  Jmckscm  at 
Clapham,  the  settlement  had  been  there.  But  a  settlement  is  fixed  at  Awsh 
wick,  by  the  boy's  living  there  a  quarter  of  a  year,  with  the  consent  of  hii 
master,  and  after  that,  by  his  service  to  the  mason.  There  is  no  ground  far 
the  distinction,  that  a  second  master  cannot  &ssigp  to  a  third,  that  is,  so  far 
as  to  gain  a  settlement  by  the  sen  ice  under  it    This  was  not  a  new 


death  of  either  master  or  apprentice,  and 
therefore  no  assignee  of  an  apprentice, 
after  the  death  of  the  first  master,  can 
give  consent,  unless  he  is  an  appointee 


within  the  meaning  of  32  Geo.  III.*- 
57.  See  Rex  v.  Eakring,  and  Res  v. 
Sheepshead,  post,  519. 
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fir  a  Mfw  contact  eeold 'Aot  be  inede  whilst  the  former  sub-  8hUUg,qf 

J  service  vrith  the  mason  was  a  service  under  the  fin*  binding,  settlement  ky 

t. Bsarlswtony  5 B. * A.7S0, 1  D.&R.  Mag.  Co.  103.  Removal  from  spprswrtstsifr. 

ITasfifrln  ffsififfrri   Ortocoofkmed.  Case:  A  settlement  ty  apprenticeship  v%Qim9wiatJ 

■sjdera  parish  indenture  to  /.  Greasiey,  in  the  appellant  parish,  wag  proved.  e¥~ 

]Ps>  shew  a  subsequent  settlement,  a  paper  was  prored  purporting  to  be  an  a. 

snufrmiiimitnfthnpiijrr  in  fill    tij  1TT1T .TijTi  i \i\t\j~i  V  PiiTj    The  {jwyjfc" 

annper  resided  mere  than  forty  days  in  Leicester  under  that  assignment ;  a  mmuVtaJUL 

pnadnm  of  61  was  paid  by  Gremley  to  the  new  master;  it  was  the  sum  by  ■aiMtawoaeat 

iAaon  Greasiey  had  received  with  the  pauper,  on  the  original  binding.    Hie  &j2££j JJJ 
Mgmaent  was  executed  by  Greasiey,  Dolby,  and  the  pauper,  ana  after 
;  that  the  apprentice  had  about  eight  years  of  his  term  unexpired, 
that  Greasiey  did  absolutely  give,  grant,  assign,  and  set  over  unto 
r,  sH  term  of  yean  to  come,  and  service,  which  Greasiey  had  in  pauper. 

ey  covenanted  with  Dolby,  that  the  pauper  should  truly  serve  Dolby 

ttfUs  master,  Ice  Provided,  that  Dolby  should  well  entreat  him,  and  learn 

Iteemitof  aftame-work-faritter;  art  tyotty,  sasi jsr» 

to  do.    Phillips  and  Dwarris  supnortod  the  order;  and  Mor-  ygffgggy* 


Simons  contri.  Judgment  was  dehrered  by  wiMott,  C.J.  We  are  of  tk» 
thatthe  paupergaineda  settlementm/^toerefr.  The  assignment  of  the 

| ice,  and  the  service  to  his  new  master,  were  prior  to  theprohibitory  stat 

fJeo.fIL  c  139,  and,  therefore,  are  not  affected  by  it  The  38  Geo.  III. 
ikn7,a7,  knM  a  mx)hiMtoiT  but  an  enabling  statute.  Before  that  statute,  a 
could  not  discharge  himself  from  the  obligation  to  maintain  a  parish 
ice,  by  assigning  him  to  another  person,  nor  were  the  apprentice  and 
new  master  subject  to  the  ordinary  jurisdiction  of  the  justices,  with 
pspect  to  masters  and  parish  apprentices.  This  appears  by  the  preamble  to 
mi section,  and  then  the  act  proceeds  with  certain  enactments,  whereby,  if 
p»  terms  are  complied  with,  these  inconveniencies  are  remedied.  If  the 
i  me  not  complied  with,  (and  in  the  present  instance  they  were  not),  the 
_  Is  not  within  that  statute;  but  it  is  to  be  considered,  with  regard  to  the 
law,  as  it  stood  before  that  act  was  passed.  And  so  eonstfered,  although  ta«]  ^^ 
assignment  may  be  for  many  purposes  inoperative,  yet  it  manifests  a  Scums?" 
of  the  first  master  to  a  service  with  the  second,  and  Tenders  that 
a  service  under  the  original  binding.  This  is  established  by  Rex  v. 
Bridgeford,  and  Rex  v.  Petrox.  In  the  first,  the  widow  of  the  first 
V  without  taking  out  administration  to  her  husband,  assigned  the  ap- 
je  to  George  at  Staunton,  and  George,  afterwards,  by  parol,  assigned 
to  Baggaley,  at  Bart  Bridgeford ;  and  it  was  held,  that  he  gained  a 
sment  by  tne  service  at  East  Bridgeford,  by  reason  of  the  consent.  In 
last  of  those  cases  the  service,  under  the  original  binding,  was  in  St. 
vox ;  and  the  first  mistress  indorsed  the  indenture,  and  delivered  it  up, 
together  with  the  interest  in  die  apprentice,  to  Foale,  of  Stoke  Fleming, 
awl  the  apprentice,  by  a  new  indenture,  to  which  the  mistress  was  not  a 
fatty,  voluntarily  bound  herself  to  Foale,  and  served  him  at  Stoke  Fleming ; 
and  the  Court  held,  that  though  an  assignment  of  an  apprentice,  (except  by 
custom  in  London),  cannot  strictly  be  made ;  yet,  as  this  assignment  was 
with  the  assent  of  the  mistress,  the  service  under  it  would  be  good,  for  the 
purpose  of  conferring  a  settlement ;  for  the  servitude  continued  under  the 
fbret  binding.  And  these  cases,  and  some  others  determined  upon  the  same 
ftinciple,  appear  to  have  been  recognised  by  the  Court,  in  Rex  v.  Chris- 
-tssn?,  in  which  case  the  first  master  had  not  assigned  the  apprentice,  but  had 
taken  upon  himself  to  bind  her  out  anew,  with  her  consent,  to  another  per- 
son, by  a  new  indenture  of  apprenticeship ;  and  the  Court,  on  that  account, 
4kMgnt  that  the  service  to  the  second  master  could  not  be  considered  as  a 
under  the  original  indenture.    Order  of  sessions  quashed. 

t.  Bamsley,  1  M.  $•  S.  377.     Order  of  removal  of  Robert  GUI,  &e.,  Forty  days'  ier- 
Bamsley  to  KUlinghaU,  discharged.    Case :  John  Gill,  the  father  of  ^_^S*n 
me  pauper,  was  bound  apprentice  on  1st  of  December,  1704,  to  Thomas  Hat'  Scumntbya" 
risen,  in  Clint,  for  seven  years,  and  served  five  years,  until  his  master  died,  widow,  not 
when,  in  consideration  of  three  guineas  paid  by  William  Bradfleld,  he  was  JJ^hSS  or  ■<?- 
assigned  by  Elizabeth  (widow  of  Thomas  Harrison),  by  an  unstamped  in-  mintotntix  of 
OAnement  on  the  indenture,  for  the  remainder  of  his  term,  in  words  to  this  a»j«wband^ 
VOL.  IV.  K  K 
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Consent  to  a  par- 
ticular service  is 
not  sufficient 
where  the  pauper 
is  hired  as  a  ser- 
vant, and  the 
second  master 
did  not  know 
that  the  pauper 
was  an  appren- 
tice. 
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effect :  u  April  14th,  1769,  I,  E  H.>  do  assign  oyer  my  apprentice,  J.  G 
for  the  remainder  of  his  apprenticeship,  unto  Mr.  B.  (Signed)  E.  H.,  W.B 
No  evidence  was  offered  to  shew  that  E.  H.  was  either  the  executrix  or  tl 
administratrix  of  Thomas  Harrison.  J.  G.  served  Bradfitid,  as  his  appro 
tice,  in  Killinghall,  till  the  expiration  of  his  indenture.  Lord  Ellenbonmji 
after  adverting  to  the  effect  of  the  relief  given  (for  which  see  S.  C.  foti 
said,  the  assignment  (which,  it  is  admitted,  was  not  at  the  time  required  I 
be  stamped),  is  in  its  form  an  assignment  by  the  widow,  "  as  my  apprentice 
and  at  this  distance  of  time,  we  will  presume,  if  necessary,  that  she  wi 
lawful  executrix :  or  even  if  she  were  executrix  of  her  own  wrong,  sti 
according  to  Rex  v.  East  Bridgeford,  if  the  pauper  lived  forty  days  untk 
that  assignment,  we  should  hold  him  settled  in  the  parish :  and  one  case  i 
enough  on  such  a  subject. — Bayley  J .,  said,  St.  Petrox  v.  Fleming,  {poet,  507 
shews  that  similar  assignments  need  not  be  by  deed. 

Fourthly — The  second  master  must  be  privy  to  the  consent. 

Rex  v.  Ashby-de-la-Zouch,  I  B.  $-  A.  116.  Removal  of  Anne  <S*ta; 
from  Burton-upon-Trent  to  Ashby-de-la-Zouch.  Order  confirmed.  C^ 
By  indenture,  (June  16,  1804,)  the  pauper,  being  ten  years  of  age^ 
bound  apprentice  by  the  parish  of  Stretton-in-the-Fieids  untO  sba^^ 
twenty-one,  to  Messrs.  Pilkinton  and  Webster,  of  Athby-de-ia-Zouek, 
manufacturers,  and  continued  to  work  with  them  in  that 
November,  1813,  when  they  relinquished  the  manufactory,  and 
business,  having  at  that  time  a  considerable  number  of  female 
prentices,  who  wore  a  particular  dress  in  their  manufactory, 
their  relinquishing  the  business,  Webster  went  over  to  Peel,  one  of 
ners  in  a  cotton  manufactory  at  Burtan~upon-Trent,  and  proposed 
to  him  the  apprentices,  but  did  not  mention  the  names  or  numT 
having  agreed  to  take  them,  an  application  was  made  to  two 
get  the  assignment  completed,  but  they  objected  that  it  could 
without  the  consent  of  tne  parish  officers.  Webster  then  told 
was  willing  to  execute  as  far  as  he  had  promised,  but  nothing 
be  done  than  the  verbal  agreement  before  made,  which  was,  that 
should  have  all  their  apprentices.  The  pauper  was,  at  that  r 
Pilkinton  and  Webster.  About  eighteen  of  these  apprentices  wt 
the  care  of  a  servant  to  Peel  at  different  times;  with  some,  their 
were  sent  over;  with  some,  they  were  not  Many  did  not  go  ^ 
but  went  where  they  pleased,  and  procured  places  for  themselvesdd-7Ar~ 
was  found  that  the  parish  apprentices  could  not  be  formally  trans*  mm 
mother  of  the  pauper  applied  to  Webster  to  have  her  discharggrx«&Ef 
wished  to  get  her  a  place  elsewhere,  and  she  went  home  to  h»rf     oJ 


with  Webster's  consent,  and  with  his  permission  to  get  a  place 
pleased.    When  she  had  been  at  her  mother's  about  five  weel£ 
called  at  her  mother's  house,  and  finding  that  she  had  not  got  i 
he  recommended  to  the  mother  that  she  should  take  her  to 
she  could  get  employment    After  she  had  been  at  home  about 
the  pauper  went  over  to  Peef%  with  another  girl;  no  other  ] 

panied  them,  and  they  were  not  in  the  dress  of  P.  and  JfVs 

and  their  indentures  were  not  taken  with  them.  They  were  botLfro*^ 
servants  for  fifty-one  weeks,  by  the  clerk  of  Peers  works,  who  did  not 
they  were  apprentices,  and  who  told  them  at  the  time  that 
the  service ;  but  if  they  did,  they  should  be  hired  for  only  fifty- 
Shortly  afterwards,  Webster  met  the  mother,  and  asked  if  the 
gone  to  Peers,  and  was  pleased  at  hearing  she  was ;  and  after 
ing  the  pauper,  he  asked  her  where  she  was;  and  on  being  toll  _^^^ 
was  at  PeeCs,  he  said  that  it  was  the  best  thing  she  could  do.  I~^g^4 
last,  Webster  being  applied  to  by  one  of  his  apprentice  girls,  wts^rW *) 
PeeVs,  for  her  indentures,  gave  them  to  her,  and  at  the  same  ftaC****, 
the  pauper  at  PeePs  her  indentures,  which  were  then  expired,  sayii*^  *ty 
them  to  Ann  Sutton,  for  they  are  of  no  use  to  me."  lie  also  sen*-  °%f, 
the  same  time,  the  indentures  of  another  girl  who  had  been  his  ajrtMH 
The  pauper  continued  in  the  service  of  Peel  until  she  was  removed,  «o» 
sequence  of  being  then  with  child.— The  Court  were  of  opinion  tbtttk 
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•***  proved  did  not  amount  to  any  particular  lant,  on  the  put  of  the      SfetUy,  Of 
'—  ce,  and  consequently  that  the  relation  of    wtUmm  im 


i  apprentice  b 


*  argument,  If  we  do  not  take  all  jurit-  ~ 
m  kkuiiis,  un  nding  on  thia  point  mnat  be  conclusive,  a 
rrice  was  for  liftf-cne  weeks,  a  different  period  than  that  for 
d  service  was  to  endure.     It  cannot,  therefore,  be  considered  a* 
«  of  the  old  service.     It  if  a  discrepant  aerrice  in  all  its  parti* 
And  afterwards  added,  it  has  been  expressly  found  by  the  M    ' 


■■■:■■■■!  i  a  apprentice,  and  it  appears  to  us  unit  clearly  that 
'"v  service  was  not  continued:  for  when  die  apprentice  applied  to 
^j*  into  the  service,  she  waa  told,  that  she  should  be  hired  only  for  flfty- 
I  t].*!*k-  «hich  shews  lhat  thia  waa  not  a  continuance  of  the  old  semes. 
o™}«  vlit  facts  of  the  case  warrant  the  sessions  in  the  conclusion  at  which 
E[  We  arrived.— Bai/letf,  J.  It  was  for  the  seeaioni  to  draw  the  conclu- 
■^  *  The;  have  concluded  that  the  relation  of  nmftii  and  apprentice  did 
l_***ti  ud  I  tliink  they  hare  drawn  a  right  conclnsion.  The  master,  to 
^  the  pauper  went  to  be  hired,  Met  Mean-  apprised  of  tie  reUtiem  of 
T  "W  apprentice  hating  rubruted;  he  itrW  her  at  a  awwawt,  which 
"MBdanew  and  different  relation:  it  seems  to  me,  therefore,  that  the 
k  were  well  warranted  in  drawing  the  conclusion,  thai  the  relatwa 
*  these  parties  was  not  Out  of  master  and  apprentice ;  and  if  it  were 
1  ' '«-  aerrice  of  the  pauper  could  not  confer  a  settlement. — Abbott,  J. 
^^  jons  bare  drawn  :heonly  conclnsion  which  persons  of  a  sound  un- 
i  l  «fi ,■"'"'"/;;_-  could  hare  drawn  from  the  factsstated. — Hohovd,  J.,  concurred. 
£9.^*-  T'Ai/cAurcA.iad-C.W*;  2J3.J-AB45;  1  J9.  J-  JL Mug. Cm.  Thaawtaortot 
Nw,  •™*5»*  Puree,  &c,  waa  removed  from  Drayton  in  Halm,  toWUt-  £Z"ZSL'?2' 

»*•    "s^er  confirmed.  Caae:  Tne  r^per,bymdentnref7th4»Tif,179fl),  rt*wtt*™t 
"C,"*1    *  P"*1'  »IT'»*>".  tin  twentr-onc  year,  of  age,  to  ftf-roar*  322°-&._ 
*^*ru"«a«r  which  he  serred  her,  In  ffilfefarc*,  for  six  years,  when  the  ows^smSuT^ 
■  j},fz      ***- "*'"]?  still  three  yean  to  ran,  and  the  pauper  not  agreeing  wUt  rfcewaanet 

*?**t**  foreman,  a4ed  his  mistreei  leare  to  go  into  another  service,  Smelttoiowo 
— --w  consoled,  aring  "  she  wac  not  against  .1  J  br  otrald  better    3m>imi>. 
v    -«=»e  did  not  mention  where  he  was  going.    The  panper  went  to  •<■■■.*■ » Tsar. 
*_^»    sand  hired  himself  to  him  for  a  year,  at  3'.  18*.  wages.    He  re-  £  w^SS* 
**ild  his  mistress,  who  said,  "Very  well :  she  was  not  against  it."  audtoUhor 
*-^-i,  he  went  to  his  new  place,  and  in  about  a  fortnight  returned  Jjj*  1nmt*wal 
™  '^.•stress  for  his  clothes,  who  said,  "  she  hoped  he  liked  his  new   mis  that  ike  was 
he  said  "  he  did."     Under  these  circumstances,  he  lired  with   «*  «(«in«t  it  ■ 
«Xi  Rett,  three  months.    Bet  v.  Crediton  was  cited,  and  Rex  r.  J^r^^f 
**—  if,  p.  498). — Abbott,  C.J.  There  the  new  master  took  the  pauper  untoiHienM- 
itt  at  the  former  master.— .Per  Curiam.   The  question  in  this  jEjSjaUS, 
f-~"wner  the  service  with  Jenkineon  was  a  service  under  the  inden-   Imk^  with  A. 
_„  ^  *"*    dear  that  the  justices  have  thought  that  it  was  not;  because   B.  wunotM  u 
J-,**M?*^  *^*eJJmied  the  oner.    They  have  not  6aid  so  in  express  terms,  for  JJ^torvSt1"1* 

i*  tea         ^Oild  be  no  arpumenl  upon  the  subject  l>cforc  us ;  but  they  have  nadir  a  contract 

-*p*£-        "*5i?  to  ■*J>  whether  the  conclusion  they  have  come  to  was  right  or  o"***- 

(jjj**^  v^*!  are  clearly  of  opinion,  that  their  decision  was  right    Much 

*~l  laiasi  bT^Z!*    dms  introduced  into  this  branch  of  the  taw,  of  which  some  of 

*~-6p  *Vi.^J? ?*"*  furnish  examples.    Of  late  the  Courts  have  inclined  to  decide 

V  \*  i\,  ._. "  "l- *'  'ii  n  npon  plain  principles.     In  this  case,  it  is  impossible  to  say 

O^fc  i«j\  •*auP"  served  Jeniiiuon  as  an  apprentice  under  the  indenture.     It 

A      *V\k-;x^^  Vtaf  ^U'  J*"**''*™  "*"  *nC"  rta(  **e  pauper  wot  an  apprmtSM. 

V^tt  s^^.1™'  Mrs.  Dutton  had  consented  to  the  pauper's  going  into  «B- 

n  ^*  i;,.  -  N ''  c  generally ;  but  then  he  had  not  mentioned  to  her  where  he 

*d>ft*il  -'^'     '^Aerwards,  when  he  had  hired  himself  to  Jenkinton,  be  re- 

\^tt\  '""'  '"'^  '•*■  nustress :  i«(  JmAinron'*  name  uiu  not  sten  (Am  wen- 

Vh  _    S}ie  did  not  dissent  from  it ;  but  there  was  no  express  consent  to 

^  /*nicular  service.     It  has  been  urged,  that  the  subsequent  assent  of 

■T™1  master  is  snfGcient  to  make  the  second  serrice  a  service  under  the 

r™Ve ;  but  the  contrary  is  established  by  As  v.  St.  Helen' >,  Stout  Gait. 

_,<  ^,      Wwa,  under  these  circumstanceii,  the  service  to  Jenkinton  was  under  a 
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Sixthly,  Of  contract  of  yearly  hiring.  The  pauper  served  under  that  contract  as  a  ser- 
tettlement  by  vant,  and  not  under  the  indenture  as  an  apprentice ;  and  very  different  duties 
apprenticethip.  result,  on  both  sides,  from  these  different  descriptions  of  service.  Rar. 
Ash  by-de-la- Z ouch  y  is  strongly  in  point  with  the  present  The  want  of  know- 
ledge in  the  second  master,  aud  the  hiring  of  the  pauper  as  a  servant,  are 
common  to  both  cases ;  and  those  facts  distinguish  this  from  most  of  the 
cases  cited  in  argument  For  these  reasons,  we  are  of  opinion,  that  the  ser- 
vice with  the  second  master  was  not  a  service  under  the  indenture,  and,  con- 
sequently, that  the  order  of  sessions  is  right 


13.  Of  serving 
different  masters. 


A  parish  appren- 
tice, at  the  sug. 
gestion  of  his 
master,  B.,  goes 
to  work  for  C, 
and,  without  the 
knowledge  of  his 
master,  agrees  to 
work  with  C.  by 
the  year,  and 
serves  C.  a  year 
under  that  agree- 
ment.   He  gains 
no  settlement  by 
apprenticeship, 
because  the  ser- 
vice is  not  refer- 
able to  the  inden- 
ture. 


Fifthly — The  Apprentice  must  be  employed  in  the  capacity  of  an  Apprentice,  end 

under  the  original  Indenture. (a) 

Rex  v.  Shipton,  8  B.  $•  C.  88  ;  1  M.  $■  R.  394,  S.  C.  William  Partridgt 
was  removed  from  Dudley  to  Shipton.  Order  confirmed.  Case :  Tbe  pau- 
per, at  the  age  of  thirteen,  was,  by  indentures,  of  3rd  September,  1816,  pot 
out  an  apprentice,  until  twenty-one,  by  the  parish  of  Stanton  Long,  to  Jem 
Taylor.  After  the  pauper  had  been  some  months  at  his  master's  farm,  Tawkv, 
not  having  sufficient  work  for  him,  asked  him  if  he  would  go  over  to  a  farm 
called  the  Moorhouse,  in  Shipton,  to  drive  the  plough.  The  pauper  said  be 
had  no  objection,  and  immediately  packed  up  his  clothes  and  went  The 
Moorhouse  was  in  the  occupation  of  a  Mrs.  Corser,  the  sister  of  Tayhr. 
Taylor  occasionally  went  over  from  his  residence,  and  gave  his  advice  to  tes 
sister,  respecting  the  management  of  her  farm.  He  save  orders  to  her  ser- 
vants, but  does  not  know  that  he  ever  gave  orders  to  the  pauper  after  he  ml 
been  sent  to  Moorhouse.  Taylor  never  told  the  pauper  that  he  might  tire 
himself  or  make  any  engagement  with  Mrs.  Corser,  but  retained  possesaa 
of  the  indentures.  No  agreement  was  made  between  Taylor  and  his  sills 
respecting  the  pauper.  On  the  pauper's  arrival  at  the  Moorhouse,  Mrs.  CW 
asked  if  he  would  stay  and  drive  trie  plough  for  his  meat  and  drink  for  a 
twelvemonth.  He  replied  that  he  would,  and  she  sent  him  to  drive  the 
plough.  For  his  services  at  the  Moorhouse  for  the  first  and  second  year,  the 
pauper  was  not  paid  any  money,  but  was  found  in  clothing  (except  a  pair  of 
shoes  and  some  stockings)  and  in  meat  and  drink  by  Mrs.  Corser.  At  the 
end  of  the  second  year,  he  hired  himself  for  a  year  to  Mrs.  Corser,  for  & 
and  served  that  year,  and  received  his  wages.  When  that  had  expired,  ke 
hired  himself  for  a  year  for  6/.,  and  received  that  sum  on  the  completion  of 
the  year.  During  the  time  that  the  pauper  was  in  the  service  of  Mrs.  Cener, 
which  was  four  years  and  four  months,  he  never  received  any  orders  froai 
Taylor,  nor  did  he  ever  return  to  Taylor's  farm  after  he  first  quitted  it  No 
assignment  of  the  indentures  was  made,  nor  was  the  consent  of  any  magis- 
trate obtained  for  placing  the  pauper  with  Mrs.  Corser.  When  he  had  beea 
two  years  at  Mrs.  Corsets,  Taylor  became  insolvent,  and  quitted  his  farm,  after 
which  he  ceased  to  have  any  thing  to  do  with  the  Moorhouse,  and  saw  a* 
more  of  the  pauper.  Before  Taylors  insolvency,  and  whilst  the  pun* 
worked  at  the  Moorhouse,  Taylor,  on  the  application  of  the  pauper's  mother, 
furnished  him  with  some  shoes ;  and,  on  another  occasion,  supplied  him  wot 
some  wool  to  make  stockings  for  him.  He  also  employed  a  surgeon  to  at- 
tend him  whilst  labouring  under  a  complaint,  and  paid  his  bill.  When  the 
pauper  left  the  Moorhouse,  his  apprenticeship  had  not  expired. — Lord  Tern* 
terden,  C.  J.  Upon  both  (b)  grounds  I  think  the  justices  were  wrong  in  their 
conclusion.  In  order  to  gain  a  settlement  by  apprenticeship,  there  mast  he 
a  continued  service  under  the  indenture.  If,  during  the  term  of  apprentice- 
ship, the  apprentice  hires  himself  to  a  stranger  to  the  indenture,  tne  service 
is  not  referable  to  the  indenture,  but  to  the  contract  of  hiring ;  and,  con- 
sequently, no  settlement  is  gained  by  apprenticeship.  Here,  the  pan?* 
hired  himself  to  Mrs.  C.  He  might,  therefore,  have  gained  a  settlement!? 
hiring,  if  he  had  not  been  an  apprentice.    The  service  was  not  under  die  ia- 


(a)  See  also  as  to  this,  the  two  pre-    whether  this  was  a  patting  away  of  the 
ceding  cases.  apprentice  within  the  65  Geo.  III.  c. 

(6)  As  to  the  other  point,  namely,    139,  s.  9,  see  poet. 


Uj  all  three. — lyird  HUenborough,  C.  J.  This  instrument  purports  to  l>Wj  ulJ 
:w  and  original  binding  of  an  apprentice  by  indenture  by  Poniford  to  a*ui  ■  i 
l  it  does  not  recognise  or  refer  to  the  original  indenture  of  apprentice-   br*" 

being  an  assignment  uf  the  apprentice  under  that  indenture ;  nor   apita  t, 
■meford  thereby  ajwumc  to  hare  any  right  to  assent  to  the  apprentice   tinKrrkt 
-  another  master  under  any  former  indenture,  but  only  to  bind  her  de  {[|*  ,"^jj°J 
How  then  can  I  say  that  this  was  a  consent  on  his  part,  that  she   But  indentnre, 
serve  Smith  at  a  continuation  of  the  relation  of  apprenticeship  which    ""■  1*in""  ™Jr 
1  contracted  before  with  him,  Poniford.     This  would  be  to  intend  a   a„,  mHtn-'i 
t  contrary  to  what  appears  upon  the  face  of  the  instrument  to  have   con«nt  toiho 
■e  intention  of  the  contracting  parties.     I  should  be  sorry  to  overturn   JJJJSJ'JJU,™' 
Tided  cases,  but  it  appears  to  me  that  this  is  distinguishable  from   new  contract  of 
and  that  there  is  no  case  where  the  first  roaster  affected  to  bind  his  «ro™itic»hln. 
tree  to  another  de  novo  by  an  original  indenture,  in  which  his  consent 
■rice  as  under  the  former  binding  has  been  inferred :  and  therefore, 
t  disturbing  those  cases,  but  leaving  them  as  we  find  them,  1  do  not 
[hat  this  instrument  proved  the  consent  uf  Poniford  to  the  service 
muth  under  the  original  binding. — Le  Blanc,  J.    The  leaning  of  the 
decisions  was  to  support  every  case  of  settlement,  by  implying  the 
of  the  first  master  to  the  service  with  the  subsequent  master;  but 

must  be  a  consent  to  the  service  with  the  new  master  under  a  recog- 
if  the  original  binding ;  and  there  is  no  case  where  the  settlement  has 
eld  to  be  gained  under  an  entirely  new  binding  by  an  indenture  of 
bceship :  and  if  we  were  to  hold  this  to  be  sufficient,  we  should  be 
g  the  doctrine  of  constructive  assent  lo  a  service  under  the  original 
j,  farther  than  any  of  the  former  cases. — Bayley,  J.  In  this  case  the 
lice  never  undertook  to  serve  the  second  master  upon  the  terms  of  the 
1  indenture  of  apprenticeship  to  the  first  master,  nor  did  the  first 

consent  lo  any  such  service.     See  also  Rex  r.  St.  Mary,  JlalUnday, 

Pttrex  v.  Stoke  Fleming,  Burr.  S.  C.246;  2  Bolt,  556.     Anne  Gilei,  latuapm- 

uper,  was  bound  a  parish  apprentice  to  Rebecca  Gregory,  of  St-Petrox,  S"0wr*0MSSw 

f  age  of  twenty-one.    She  served  five  years;  when  Gregory,  by  indorse-  iMeood  muter, 

»  the  indenture,  delivered  it  up,  together  with  all  her  right,  interest,  <w  'SStSStm 

no  of  years  then  to  come  of  the  apprentice,  to  Philip  Foale,  of  Stoht  °£c  q^,  bond  ' 

ig;  and  on  the  same  day  Anne  Gila,  being  then  fourteen  years  old,  did  bndrbr>M> 

inly  bind  herself  apprentice  by  indenture  to  Foale ;  and  served  him  un-  JJjSSSmaXarT* 

said  indenture  at  Stoke  Fleming  for  several  years.     The  question  was,  Ud  inlud  a  Mt- 
rr  a  settlement  hereby  was  gained  at  Stoke  Fleming  ?   It  was  objected,  -—■•-- 

Te  was  no  rmnilar  iDOiiwnmcnt  nf  tt>-  first  InilMirirm  In  Fnnlr.  it  ru-ino- 
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Sixthly,  Of 

settlement  by 

apprenticeship. 

12  Of  serving 
different  masters. 

vtously  •erring' 
under  express 
consent. 


is.  Of  discharg- 
ing1 the  inden- 
ture, or  vacating 
the  apprentice, 
ship. 


The  consent  must 
be  given  before 
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ment,  it  was  agreed  that  he  should  serve  P.  Cadman  for  the  remainder  of 
the  term.  Cadman  agreed  to  pay  Carr  Is.  6d.  per  week  during  that  period. 
The  pauper  went  to  Cadman  on  trial,  and  then  served  him  with  CorVi  ex- 
press consent.  After  three  weeks  the  original  indenture  was  given  op,  and 
another  executed ;  to  which  the  pauper,  his  father-in-law,  Carr,  and  Cadman 
were  parties.  The  pauper,  of  his  own  liking,  hound  himself  to  Cadman  tot 
seven  years,  to  learn  the  trade  of  a  scissors -maker,  and  Cadman  agreed  to 
take  him ;  there  were  the  usual  covenants,  and  the  master  agreed  to  pay 
the  pauper  2s.  a  week,  during  the  last  year  and  a  half  of  the  term.  No 
premium  was  paid  to  Cadman,  hut  he  continued  to  pay  Carr  the  1*.  64 
under  the  agreement.  The  pauper  continued  to  serve  Cadman  during  the 
greater  part  of  the  remainder  of  the  original  term.  It  was  urged  that  tail 
case  was  distinguishable  from  Rex  v.  Christowe,  where,  if  the  second  inden- 
ture failed,  there  was  nothing  to  shew  consent ;  hut  that  here  there  was  a  pre- 
vious agreement  which  continued  after  the  second  indenture  was  made,  and 
if  it  was  void  it  could  not  affect  the  original  binding. — Lord  Ellenbonmai, 
The  second  indenture  is  not  to  be  rejected  as  an  entire  nullity:  although  it 
he  not  capable  of  the  legal  effect  intended,  that  is,  to  constitute  an  ap- 
prenticeship, it  may  serve  to  indicate  an  intention  that  the  service  should 
not  be  continued  under  the  original  indenture,  but  should  begin  aV  nm. 
I  think  this  case  is  concluded  by  Rex  v.  Christowe,  which  was  decided « 
a  review  of  all  the  cases. — Bay  ley,  J.  In  Rex  v.  Christowe,  it  was  settled, 
that  unless  there  be  a  consent  to  the  second  service  under  a  recognition  of 
the  original  binding,  an  instrument  purporting  to  be  a  new  binding,  is  not  a 
consent.  Is  it  possible  in  this  case  to  say,  that  the  second  service  was  a 
service  of  the  nature  above  stated,  when  the  time  and  manner  of  service  ut 
different  from  those  under  the  original  binding  ?  The  second  master  had  not 
the  same  rights  with  respect  to  service  as  the  first,  neither  had  the  appren- 
tice the  same  rights  with  respect  to  his  employment.  In  truth,  the  second 
indenture  was  made  with  another  view,  and  shows  that  it  was  never  in- 
tended that  the  service  should  be  continued  under  the  first,on  the  same  teas 
as  ejusdem  generis. — Abbott,  J.,  said,  That  he  considered  the  parol  agree- 
ment as  entirely  done  away  with  by  the  subsequent  instrument — Hehmi, 
J.  The  second  service  being  inconsistent  with  and  in  a  different  character 
from  the  first,  must  be  referable  to  the  engagement  with  the  second,  and  not 
with  the  first  master. 

13.  Of  Vacating  the  Apprenticeship,  (a) 

If  the  apprenticeship  be  prematurely  determined,  the  apprentice  is  then  ■ 
a  capacity  to  enter  into  a  new  contract,  either  as  a  servant  or  as  an  appns- 
tice  to  some  one  else,  by  which  he  may  gain  a  settlement  although  a  anal 
portion  only  of  the  term  for  which  he  was  bound  in  the  first  nifffop**,  nv 
actually  expired.  Of  course,  when  he  is  legally  discharged  from  his  in- 
denture, the  assent  of  his  original  master  to  his  entering  upon  any  otks 
service,  is  immaterial  and  nugatory ;  it  is  important,  therefore,  to  see  watt 
amounts  to  a  discharge  of  the  original  indenture,  and  what  is  insufficient 
for  that  purpose.  And  it  will  appear  that  however  the  parties  may  intend 
to  relinquish  the  connection  of  master  and  apprentice,  and  that  intention  « 
followed  by  an  actual  separation,  the  indenture  will  be  still  considered  as  in 
force,  as  far  as  the  question  of  settlement  is  concerned,  unless  it  be  fonnaSf 
cancelled,  or  determined  by  one  of  those  events  which  the  law  has  said  snafl 
have  that  effect.  There  are  exceptions  to  this  rule  in  favour  of  infants,  at 
will  be  seen  in  some  of  the  subsequent  cases. 

Rex  v.  Holy  Trinity  in  the  Minories,  3  T.  R.  605.  F.  Whitjiela\wdt at 
Joshua  W.  (a  patient  m  Guy's  Hospital,)  removed  from  Bermondsey  to  Rd§ 
Trinity  in  the  Minories.  Order  confirmed.  Case :  Joshua  was  bound  sa- 
prentice  to  J.  Grimes,  of  Tower  Hill,  London,  tailor,  for  seven  years.  He 
served  his  master  about  six  years,  when  his  master  declined  business,  and 


(a)  See  division  of  the  subject,  ante,  423. 


f  age  when  he  left  Grime* ;  and  the  indentures  were  not  assigned  or 
ed  ;  bat  a/far  he  had  irrvtd  Ediatrd*  (m>  month*.  Grime*  gave  him  up 

eMurtM,  and  be  continued  to  serve  Edward*  to  the  end  of  the  year, 
m  received  his  wages,  andapplied  them  to  his  own  use.  Lord  Kent/on, 
t  is  extremely  clear,  that  while  the  indentures  of  apprenticeship  con- 
i  force,  the  apprentice  is  not  raijuri*,  and  cannot  gain  a  settlement 
nrant.  But  ithas  been  settled  in  Rex  r.  St.  George,  Hanover  Square, 
e  apprentice  need  not  continue  in  the  actual  service  of  the  first  master 

the  whole  term,  but  that  if  he  be  assigned  over  by  the  first  master, 
iuue  with  his  privity  and  consent  in  the  service  of  another  person,  be 
tin  a  settlement  by  serving  the  second  master  forty  days.  The  cased 
have  been  decided  upon  this  subject,  have  been  determined  upon  nice 
ions ;  but  still  these  distinctions  ought  to  be  adhered  to,  as  they  have 
the  boundaries  on  this  point.  The  one  is  Rex  v.  Freminglon,  (ante, 
■here  it  was  held  that  the  apprentice  gained  a  settlement  by  serving 
and  master  with  the  consent  of  the  first.  The  case  on  the  other  side 
i.St.  Lvhe't,  Middletex,  (pott,  412,)  where  a  general  licence  given 
master  to  the  apprentice  to  serve  whom  he  would,  without  any  con- 
serve any  person  in  particular,  was  held  not  sufficient  to  gain  a  set 
t.  Now  this  case  falls  within  the  principle  of  the  former  of  these ; 
apprentice  went  not  only  with  the  consent,  but  with  the  express  re- 
udation,  of  the  first  master  to  serve  the  second,  and  he  went  there  to 
the  same  trade  which  his  first  master  had  exercised.  It  has  been 
at  this  case  must  be  governed  by  Rex  v.  Sandford  (pott,  013) ;  but 
s  a  solid  distinction  between  them.  There  the  master  gave  up  the 
ires  previous  to  the  pauper's  entering  into  the  second  service ;  but 
e  indentures  were  not  given  up  till  more  than  forty  davs  bad  elapsed 
ie  apprentice  had  served  the  second  master !  and  that  is  sufficient  to 
m  a  settlement  in  that  parish. — Buller,  J.  The  pauper  could  gain  no 
*nt  by  living  as  a  hired  servant  with  Edward*,  because  the  indentures 
Rsttkeibjp  still  existed ;  and  the  only  question  is,  whether  the  master 
preaarj  consent  to  that  service  or  not?  For  all  the  cases  show  that 
mowledge  is  not  sufficient ;  knowledge  does  not  imply  consent  Now 
as  an  express  consent  and  recommendation  of  the  first  master  to  serve 
ond ;  and  then  the  case  comes  precisely  within  Sex  v.  Frrminglon. 
fed,  the  apprentice  had  not  gone  into  Edward*'*  service,  he  would  not 
ained  a  settlement  by  serving  any  other  person,  because  a  general   &5mewt™"* 

to  scire  whom  the  apprentice  chooses  is  not  sufficient.     By  going  into  u»  iprreotka 
ice  of  any  other  person,  the  apprentice  would  have  gone  without  the  cho***,  u  not 
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over  to  him, 
thoqgti  he,  at  the 
time,  fires  ap 
the  indenture. 


The  master 
agreed  that  the 
apprentice  should 
work  for  his  own 
benefit,  but  did 
not  give  up  the 
indenture;  he 
provided  him  a 
loom  and  knew 
for  whom  he 
worked :  Held, 
service  under  the 
Indenture. 


The  continuance 
of  indenture  in- 
ferred from  pay- 
ments made  by 
apprentice  to  his 
first  roaster. 


^00t_(V.  Settlement  of  the  Poor.) 

indenture  he  served  four  years,  when  his  master  failed,  and  having  no  longer 
employment  for  him,  told  his  apprentice  he  might  go  to  his  father  at  OaUam. 
Upon  the  apprentice's  coming  home,  his  father  applied  to  one  Betcnfl,il 
Deanshold,  weaver,  to  take  the  apprentice  for  the  remainder  of  the  term*, 
the  father  of  the  apprentice  then  went  to  Stimson,  who  was  at  home  under 
confinement,  and  told  his  wife  that  he  had  got  a  new  master  for  hb  toa: 
whereupon  Stimson' 8  wife  went  up  to  her  husband's  chamber,  and  informed 
him  that  the  father  of  the  apprentice  was  come,  and  said  he  had  got  a  new 
master  for  his  son,  and  desired  the  indentures  might  be  given  up;  apes 
which  Stimson  gave  the  indenture  to  his  wife,  who  delivered  it  up  to  the 
apprentice's  father,  Stimson  having  first  made  croasca  upon  it,  as  a  tokea 
that  he  had  resigned  up  the  indenture  and  apprentice :  the  apprentice  was 
under  age.    Soon  after  Beecroft  went  to  Stimson,  to  ask  him  whether  kc 
was  willing;  to  resign  up  his  apprentice,  and  to  turn  him  over,  as  he  was 
going  to  take  him  if  Stimson  was  willing,  and  his  father  would  clothe  bin: 
Beecroft  further  said  (if  things  came  about)  he  hoped  Stimson  would  sot 
fetch  him  again ;  to  which  Stimson  replied  he  never  would.    Beecrtfi  tha 
said  there  was  no  occasion  for  a  deal  of  trouble  in  turning  him  seer,  if 
Stimson  would  be  honest ;  and  upon  this,  Stimson  assured  him  he  woihl 
never  fetch  his  apprentice  away ;  and  Beecroft  then  declared,  that  if  at 
have  an  agreement  drawn  to  our  satisfaction,  it  will  be  better  than  ktvisf 
so  much  trouble  about  it,  and  immediately  went  away  mmti^fA  thai  he 
might  keep  the  apprentice  as  a  turn-over.     The  apprentice  stayed  wtk 
Beecroft  three  years  and  a  half  by  virtue  of  the  above  transaction,  ait  a 
agreement  was  entered  into  between  the  father  of  the  apprentice  and  Bst 
croft  j  in  the  presence  of  the  apprentice  but  he  was  no  party  to  it,  tad  tk 
parish  officers  of  Deanshold  were  perfect  strangers  to  it.     Beecroft  kept  At 
agreement  and  the  original  indenture. — By  Lord  Minefield,  C.  J.,  tad  Ik 
Court :  There  is  no  difficulty  in  this  case ;  the  indenture  continues  ia  fine; 
and  the  only  question  is,  whether  the  service  of  the  second  was  with  tk 
consent  of  the  first  master  ?  for  if  so,  it  is  a  service  under  the  mdeniuit:  4 
this  there  can  be  no  doubt,  for  he  consents  expressly ;  he  cancels  the  iade* 
ture,  and  directs  it  to  be  delivered  to  the  fattier  of  the  infant  apprentice, 
who  came  to  him  for  the  purpose  of  this  assignment,  and  he  undertake!  a> 
the  second  master  that  he  would  not  reclaim  him.    Both  orders  quashed. 

Rexv.  Offcrton,  Burr.  S.  C.  802;  2  Ifott,  566.  The  pauper,  when  tweke 
years  of  age,  was,  by  indenture,  bound  an  apprentice  by  the  overseen  kt 
seven  years.  The  pauper  was  a  party  to  the  indenture.  Nearly  six  yetf 
after,  the  pauper  and  his  master  entered  into  an  agreement,  that  the  pan* 
upon  paying  his  master  I2d.  a-week,  and  providing  for  himself,  shouMk 
at  liberty  to  work  for  his  own  benefit  during  the  remainder  of  his  term ;  tW 
the  master  should  find  him  a  loom  for  the  remainder  of  his  apprenticeship; 
and  the  master  to  receive  the  12d.  a-week  as  a  satisfaction  for  his  service. 
The  indenture  was  not  cancelled  or  delivered  up.  The  pauper  married  tW 
removed  to  Offcrton,  and  there  worked  during  the  last  forty  days  before  tk 
justices  removed  him  from  thence,  with  the  same  tradesman  who  employed 
his  master ;  and  the  master  provided  him  a  loom,  and  knew  with  whom  k 
was  working ;  but  did  not  give  any  particular  direction  or  consent  The 
pauper  received  the  profits  to  his  own  use.  The  master  demanded  of  him 
the  I2d.  a-week ;  but  the  pauper  was  not  able  to  pay  him. — The  Court  held, 
that  the  apprenticeship  continued ;  there  was  no  dissolution  or  mtenuoa  to 
dissolve  it  as  between  the  original  master  and  apprentice.  The  master 
knew  that  the  apprentice  worked  in  Offerton,  and  demanded  the  12s*.  *■ 
week  for  it.  An  apprentice  may  work  m  any  parish  with  the  consent  of  hit 
master;  and  it  is  probable  the  tradesman  knew  that  he  was  an  apprentice 

Rex  v.  Bradninch,  Cold.  461 ;  2  Bott,  418.  The  pauper  was  bond 
apprentice  by  the  parish  to  C.  Hill,  till  twenty-four  years  of  age ;  he  cos- 
tumed to  live  with  his  master  till  twenty-two,  when  his  master  agreed,  thst 
if  he  would  give  him  one  guinea  in  hand,  and  two  guineas  more,  (bemf 
one  guinea  a  year  during  the  residue  of  his  apprenticeship,)  the  pauper 
should  go,  and  serve  where  he  pleased;  but  the  master  said,  that  he  would 
not  deliver  the  indenture,  nor  discharge  him  from  hb  apprenticeship,  for  he 
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red  Um  as  his  apprentice  still :  the  pauper  agreed  to  this,  and  peld 
leer  a  guinea  in  band,  and  went  into  Gittisham  and  lived  with  his 
and  naid  him  6d.  a-week  for  his  lodging.  He  hired  himself  as  a 
r  to  Mi»  S.  by  the  day,  and  continued  to  lodge  with  his  father  at 
sis,  and  serve  Miss  S.  tul  the  expiration  of  his  apprenticeship.  At 
I  of  the  first  year  of  his  serving  Miss  S.  he  went  to  his  master,  Hill, 
id  him  one  guinea  for  that  year, according  to  the  agreement;  his 
said,  u  You  continue  to  work  for  Miss  8. ;  I  think  U  a  very  pood 
nd  hope  you  will  continue  in  it?'  At  the  end  of  the  second  year  he 
id  paid  ms  master  the  other  guinea,  who  said,  you  still  continue  to 
ith  Miss  S.;  he  replied,  he  did ;  when  his  master  said,  he  would 
i  for  the  indenture  and  give  it  him.  The  pauper  did  not  know  there 
y  conversation  between  the  master  and  Miss  8.  respecting  the  ap- 
%,  but  Ifiss  S.  knew  the  pauper  was  an  apprentice.  The  removal 
m  Gittisham  to  Bradninch.— Lord  Mansfield,  C.  J.  There  can  be 
bt  in  this  case.  The  pauper  was  certainly  not  $ui  juris;  for,  if  he 
m,  he  would  not  hare  paid  a  jrninea  a  year, 
te  report  of  this  case  in  Cold,  it  is  stated,  that  the  Court  were  clearly 
ion  that  there  was,  in  this  case,  with  knowledge  of  the  particular 
a  consent;  and  more,  a  very  strong  approbation  of  it 
Geo.  IV.  c.  16,  s.49,  (mute,  454,)  it  was  enacted,  that  where  any  per- 
il be  an  apprentice  to  a  bankrupt  at  the  time  of  issuing  the  commis- 
ie  issuing  of  such  ooimnission  snail  be  and  enure  as  a  complete  dis- 
of  the  indenture  or  indentures,  whereby  such  apprentice  was  bound 
i  bankrupt  A  contrary  doctrine  had  been  hew  before  this  statute 
took  effect  from  1st  September,  1836.)  Thus  in  Bern  r.  Buekington, 
030.  Richard  Allen  was  bound  apprentice  at  twelve  yearn  of  age  to 
Savy,  whom  he  served  for  two  years,  when  J.  C.  became  a  bankrupt, 
Inch  Alien,  without  the  consent  of  Cory,  hired  himself  as  a  servant 
ar  to  Joekum  Glover,  of  Shepton  Bechamp,  and  served  him  according 
yean.  During  this  service  his  apprenticeship  expired,  and  Cnrp  He- 
ap the  indenture  to  Glover.  The  Court  were  of  opinion,  that  Allen 
bo  settlement  in  Shepton  Bechamp,  for  that  the  bankruptcy  of  the 
did  not  discharge  the  apprentice  from  his  indentures. 
t.  Chipping  Warden,  8  T.  R.  108.  R.  Lymath,  9ft.,  were  removed 
lapping  Warden  to  Great  Robright.  Order  quashed.  Case :  R.  Lv- 
in  1776,  was  bound  apprentice  by  indenture  to  W.  Goodwin,  black- 
for  five  years:  he  served  G.  for  two  and  a  half  years  under  the  in- 
s,  when  his  master  left  off  business,  and  went  to  reside  in  Martton, 
.  time  the  pauper  agreed  verbally  with  his  master  to  give  him  11.  for 
:  of  his  time,  his  master  not  wishing  to  turn  him  over  to  any  one,  and 
agreed  that  the  master  should  keep  the  indentures  till  the  7/.  was 
rhich  was  to  be  from  time  to  time  as  the  pauper  could  earn  it,  and 
uvenient  to  him  to  pay  it.  The  pauper  considered  himself  at  liberty 
k  with  any  master  he  pleased,  ana  did  work  with  different  masters  till 
rvest  of  1779,  when,  at  the  request  of  Goodwin,  he  came  to  serve  him 
bonier  for  about  a  month,  and  received  his  waves  according  to  the 
oally  given  to  labourers  in  harvest,  the  amount  being  deducted  from 
which  the  pauper  had  agreed  to  pay  G.  Goodwin  afterwards  re- 
tded  the  pauper  to  serve  one  C/ierrg,  a  blacksmith  at  Martton,  into 
service  he  went  with  the  knowledge  of  G.,  and  continued  there  about 
months.  The  indentures  were  not  delivered  up  till  five  or  six  years 
ie  apprenticeship  had  expired. — Lord  Kenyan,  C.  J.  It  is  clear  that 
sal  an  apprentice  is  not  capable  of  contracting  the  relation  of  servant 
other  master  until  the  end  of  the  term  for  which  he  was  bound ;  but 
oally  clear,  that  if  the  master  and  apprentice  put  an  end  to  the  ap- 
eship  by  mutual  consent,  it  is  the  same  as  if  the  indentures  had  never 
xecuted,  and  the  latter  may  gain  a  settlement  by  hiring  and  service 
ty  other  master  before  the  expiration  of  the  term  for  which  he  was 
;  then  there  is  a  third  case,  that  where  the  apprentice  leaves  his 
and  enters  into  the  service  of  another,  if  the  indentures  still  subsist, 
lot  tics'  juris,  but  is  incapable  of  gaining  a  settlement  by  serving 
r  master,  unless  he  serve  with  the  consent  of  his  former  master,  and 


with  his 
for  his  discharge, 
and  quits  his  ser- 
vice, but  leaves 
the  indentures 
till  the  money 
agreed  for  is 
paid,  the  inden- 
tures are  not 
thereby  discharg- 
ed; and  service 
under  a  second 
master,  by  the 
express  consent 
of  the  first  mas- 
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A  pariah  appren- 
tice, bound  till 
twenty-foar, 
■erred  till  nearly 
twenty-one, 
when  hit  master, 
being  about  to 
leave  the  parish, 
told  him  that  he 
might  leave  him 
and  shift  for  him- 
self, but  if  he 
could  not  provide 
for  himself,  he 
might  return  to 
him:  he  quitted, 
and  when  about 
four  months  past 
twenty-one, 
bound  himself 
by  indenture  as 
apprentice  to 
another  master 
for  three  years, 
and  served  with 
him  the  full  term: 
Held,  not  to  have 
acquired  a  settle- 
ment by  service 
under  the  second 
indenture. 


Telling  an  ap- 
prentice to  go 
about  his  busi- 
ness and  work 
for  himself, 
where  the  inden- 
ture was  not 
given  up,  Is  no 
dissolution  of  the 
apprenticeship. 
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in  such  case  be  gains  a  settlement,  not  as  a  hired  servant,  but  as  an  appren- 
tice. These  are  axioms  in  this  branch  of  settlement  law,  and  cannot  now  be 
called  in  question.  Now  what  are  the  facts  of  this  case?  The  pauper  was 
bound  an  apprentice  to  a  master  residing  in  Great  Robriykt,  who  two  yens 
afterwards  discontinued  business :  at  this  time  the  parties  did  not  pat  ta 
end  to  the  apprenticeship :  but,  on  the  contrary,  the  apprentice  agreed  to 
pay  7/.  to  the  master,  who  was  to  keep  the  indentures  until  that  sum  wis 
paid,  the  matter  all  this  time  keeping  a  controul  over  the  apprentice ;  the 
pauper  then  went  into  different  situations,  and  among  the  rest  he  served  a 
person  of  the  name  of  Cherry ,  into  whose  service  he  went  at  the  recommen- 
dation and  with  the  knowledge  of  his  first  master,  the  indentures  suU  con- 
tinuing in  force :  then,  according  to  all  the  authorities,  this  must  be  deemed 
a  service  under  the  indentures.  My  opinion,  in  this  case,  does  not  proceed 
on  the  ground  that  the  pauper  served  Cherry  a  year  as  a  hired  servant,  bat 
that  he  served  him  under  the  indentures  of  apprenticeship  with  the  consent 
of  his  original  master.    Order  of  sessions  affirmed. 

Hex  v.  Bow,  otherwise  Nymett  Tracy,  4  M.  fr  S.  383.  Order  of  removal 
of  John  Hawkins  from  Bow,  to  Okehamvton ;  quashed.  Case  :  The  paper, 
on  the  24  th  of  January,  1767,  when  ne  was  nearly  eight  years  old,  was 
bound  as  a  parish  apprentice  to  Sillifant  of  Norththawton,  to  serve  nil  be 
attained  the  age  of  twenty-four.  He  served  until  within  a  short  time  of  kii 
attaining  the  age  of  twenty-one,  when  his  master  being  about  to  leave  Sertk- 
thawton,  and  no  longer  wanting  the  pauper's  service,  told  him  he  might  leate 
him,  and  go  where  ne  liked,  and  shift  for  himself,  but  that  if  he  could  art 
provide  for  himself  he  might  return  to  him.  Upon  this  the  pauper  quitted 
Sillifant j  but  his  indentures  were  not  given  up  to  him,  nor  cancelled,  aor 
was  any  thing  said  about  them.  Upon  quitting  Sillifant  he  hired  himseY 
to  another  person  in  Norththawton,  and  served  until  nearly  four  months  ate 
his  bein£  of  age,  when,  without  any  communication  with  Sillifant,  hi 
bound  himself  as  an  apprentice  by  indenture  to  Webber  at  Oakhamptm, 
for  three  years,  to  learn  the  business  of  a  tanner,  to  which  indenture  ha 
father  was  a  party  as  a  security  for  his  service.  Under  this  indenture  be 
served  Webber  for  the  three  years. — After  hearing  Peake  in  support  of  tat 
order,  and  Gifford,  contra,  Lord  EUenhorough,  C.  J.,  said,  If  the  pauper  wu 
not  in  a  condition  to  convey  to  Webber  a  present  right  to  his  service  at  the 
time  when  he  bound  himself  by  indenture  to  him,  I  am  at  a  loss  to  da- 
cover  how  it  could  enure  as  a  valid  binding  afterwards.  Now,  at  the  time 
when  the  second  indenture  was  made,  the  first  master  had  not  parted  ab- 
solutely with  the  apprentice,  though  I  agree  that  he  had  done  mat  which 
might  be  an  answer  to  any  action  by  him  on  the  indenture,  or  for  barboor- 
ing  his  apprentice.  Still  this  being  but  a  parol  agreement  on  his  part  that 
the  apprentice  might  go  whither  he  would,  the  master  might,  by  parol, 
resume  what  he  had  granted  by  parol,  the  relation  which  had  been  created 
by  deed  not  being  capable  of  being  dissolved  by  parol.  The  original  it- 
denture  therefore  still  subsisted  both  as  to  master  and  apprentice :  as  * 
the  master,  because  he  might  revoke  his  licence  and  resume  his  authority: 
and  as  to  the  apprentice,  because  if  he  was  unable  to  provide  for  hhnseK 
he  was  at  liberty  to  return. — Le  Blanc,  J.,  and  Bayley,  J.  concurred.—/* 
Blanc,  J .,  said,  The  difficulty  of  maintaining  that  here  was  a  good  binding  to 
Webber  is,  that  there  does  not  appear  to  have  been  any  dissolution  of  the 
first  contract ;  on  the  contrary,  both  parties  contemplated  that  it  soil  sub- 
sisted ;  for  the  licence  given  to  the  apprentice  was,  to  go  and  see  if  he  eooM 
shift  for  himself,  and  if  he  could  not,  he  was  to  return  under  the  indentmt. 
There  was  a  sufficient  reason  for  not  giving  up  the  indenture,  in  order  that 
the  parties  might  have  the  benefit  of  it. 

Rex  v.  St.  Luke's  in  Middlesex,  Burr.  S.  C.  542;  I  Bleu  Rep.  553.  The 
pauper,  William  Hutchins,  was  bound  a  parish  apprentice  to  Frost,  a  shoe- 
maker in  Southwark,  till  his  age  of  twenty-four,  and  served  him  there  tbm 
Years.  The  master  then  removed  to  St.  Luke's,  takinjr  the  apprentice  with 
him,  where  he  served  four  years.  The  master  then  told  him  to  go  about  a* 
business,  and  work  for  himself;  but  the  indentures  were  not  cancelled,  aor 

S'vcn  up.    The  pauper  hired  himself  as  a  journeyman  to  several  master*  of 
e  same  trade  in  different  parishes ;  and  P.  did  not  know  what  master  he 
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i  with  after  be  left  him,  nor  erer  celled  upon  him  to  account  for  what      Sixthly,  Of 
f  be  earned,  nor  erer  made  any  provision  for  him.    He  worked  and    —ttmimt  km 
1  the  last  forty  dm  of  his  apprenticeship  in  St.  Leonard,  Shoreditch.^-    •ffrmticMfcfr. 
rd MemsfieU,  C.  /.  The  whole  turns  upon  the  indenture  of  apprentice-  „  o*,wnwZ~ 
cmtmuing.    It  is  agreed  that  it  did  continue    In  1  Mod.  100,  there  la*  ttefaZii?" 
mug  case:  A  father,  to  whom  the  son  was  apprenticed,  gives  up  the  tw*  aw. 
are.    Held,  not  to  destroy  the  apprenticeship,  because  the  indentures  8m  a.  p.  ju*  ▼• 
noelled.    This  case  is  not  so  strong  as  that.    This  is  no  service  to  die  (^9rUm* 
r9  nor  an  assignment  of  the  apprentice.    The  indenture  continues,  and 
as  him  from  gaining  another  settlement — Wilmot,J.  I  think  the  pau- 
atinued  an  apprentice,  and  was  incapable  of  gaining  a  fresh  settlement 
rice,  as  not  being  #att  juris.    The  only  question  that  could  be  made 
lether  such  a  general  consent  can  operate  as  an  assignment  of  the 
itice  to  another  particular  master?  But  this  general  dismission  is  a 
tisaolution  of  the  apprenticeship,  so  for  as  it  entitles  the  master  to  any 
service.    It  is  not  carrying  on  the  business  of  the  master.—- y*fc»,  J. 
Mater  might  have  revoked  his  consent,  and  called  him  back  at  any 
There  is  no  priritv  between  the  first  and  second  master. — Aston,  /. 
ifflkmlty  has  arisen  from  the  apprentice  happening  to  have  hired  him- 

>  one  of  the  same  trade.    Had  it  been  another  trade,  no  man  could 
aitertained  a  doubt 

i  v.  Hindringkam,  6  T.  R.  557  5  2  BoU,  402.    H.  Beck  removed  from  Bat  if  u  smb. 
■imghmm  to  BUkeney.    Order  quashed.    Case:  The  pauper, in  March,  JSSJSygL 
aged  seventeen,  bound  himself  an  apprentice  to  F.  Wells,  of  Blakeney,  with  the  immut 
er,  for  four  years,  and  resided  there  under  his  indentures  above  forty  2l^J2?*S5L1tt 

When  he  had  been  an  apprentice  about  thirteen  or  fourteen  months,  the  indtatavh 
at  on  shore  &t  Burlington  Bay,  xnd  meeting  with  a  press-gang,  entered 
lOor,  with  the  consent  of  his  master,  but  the  indentures  were  neither 
red  up  nor  cancelled  during  the  apprenticeship.  He  continued  in  the 
service  about  two  years,  and  was  then  discharged,  when  he  went  to 
bet's  house  at  Bale  in  Norfolk,  and  continued  there  for  some  weeks. 
kUtwUide,  1783,  he  hired  himself  to  A.  Wilson  of  Hindringkam,  till 
ickaehnas  following,  when  he  hired  himself  again  to  Wilson  lor  a  year, 
he)  also  served  in  27.,  and  on  the  second  at  March  in  that  year,  the 
itioeship  expired. — Lord  Kenyan,  C.  J.  There  is  no  around  for  saying 
he  apprentice  did  any  act  to  put  an  end  to  the  indentures  when  he 
d  into  the  king's  service.  But  I  desire  it  may  not  be  taken  for  granted, 
a  infant  who  binds  himself  apprentice, — a  contract  so  notoriously  for  his 
snefit, — may  put  an  end  to  that  contract  at  any  time  during  his  minority, 
r  my  protest  against  discussing  that  question  now :  it  will  be  sufficient 
ermine  it  when  it  necessarily  arises.  In  this  case  the  pauper  bound 
If  to  Wells  by  indenture,  under  which  he  served  in  Blakeney  more 
forty  days;  afterwards,  when  he  was  pressed  into  the  king's  service, 

peed  to  go  as  a  volunteer  with  the  consent  of  his  master,  evidently  } 

ring  mat  he  did  not  then  put  an  end  to  the  indentures.  It  appears 
■  that  the  indentures  still  continued  in  force,  and  consequently  that  the 
t  could  not  enter  into  a  legal  contract  of  hiring  with  Wiuon  at  the 
ie  engaged  with  him,  he  not  being  at  that  time  nit  juris.  Order  of 
is  quashed. 
?  v.  Sandford,  2  Bott,  391.    William  Webber  was  removed  from  Sand"  Delivering  op  the 

>  Bishopstawton.    Order  auashed.    Case :  The  pauper  was  bound  an  JjJSfStln*  - 
itice  by  the  parish  of  Bishopstawton,  at  the  age  of  eleven,  to  Edmund  tfce,  when  he  u                  L 

till  twenty-feur :  he  lived  with  Sage  for  five  years,  when  his  master  ^55J3J*f^t- 
imuphis  indenture,  and  recommended  him  to  live  with  William  Verney,  S^rattcaXfeT6 
ittlehampton,  thatcher,  with  whom  the  apprentice  made  an  agreement 
rvmnt  for  three  years :  while  he  was  with  Verney,  Sage  had  a  conver- 
with  Verney,  and  desired  him  to  keep  back  some  of  the  pauper's  wages 
vide  him  with  clothes,  apprehending  that  otherwise  he  would  come 
him :  about  the  expiration  of  that  time  he  returned  to  Bishopstawton, 
t  Sage  then  resided,)  and  lived  with  one  Toyte  there,  wiUi  his  master's 
edge,  who  frequently  conversed  with  Toyte  while  the  pauper  lived  with 
but  not  upon  the  subject  of  his  apprenticeship :  after  the  pauper  had 
with  Toyte  three  months,  he  came  back  to  Sage'*  house,  and  lived  with 
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Sixthly,  Of 

settlement  by 

apprenticeship* 

13.  Of  discharg- 
ing: the  Laden- 
ture,  &c. 


Nor  when  of  full 
age.    See  pott. 
Res  v.  Auatreg, 
and  Re*  v. 
EcclethalL 


The  mother  of  an 
apprentice, 
before  the  expi- 
ration of  his  ap- 
prenticeship, 
applied  to  his 
master  to  rive 
him  up  to  her,  to 
which  he  as- 
sented, and  the 
apprentice  left 
him ;  but  the  in- 
dentures remain- 
ed in  the  bands 
of  the  overseers, 
and  was  never 
applied  for  or 
given  up :  Held, 
that  the  appren- 
ticeship was  not 
put  an  end  to  by 
this  agreement, 
although  the 
master  refused  to 
take  back  the 
apprentice. 


^00t_{V.  Settlement  of  the  Poor.) 

him  for  a  month,  paying  his  master  6d.  a-week  for  his  lodging.— fy  Lord 
Mansfield,  C.  J.  It  seems  to  me  clear  that  the  pauper  could  not  gain  a 
settlement  after  the  first  five  years  under  the  indenture  as  an  apprentice, 
because  neither  party  in  fact  considered  the  service  as  such :  they  considered 
the  indenture  as  given  up,  and  put  an  end  to  for  ever ;  so  that  the  service 
was  not,  nor  was  intended  to  be,  in  the  capacity  of  an  apprentice;  neither 
did  the  pauper  gain  a  settlement  as  a  servant,  because  there  could  not  he 
such  a  service,  in  point  of  law,  during  the  existence  of  the  indenture :  so  that 
though  in  reality  there  was  a  service  in  point  of  fact,  yet  it  cannot  be  ap- 
plied to  the  purpose  of  gaining  a  settlement,  because,  in  point  of  law,  the 
indenture  still  subsisted.    The  other  judges  concurred. 

Rex  v.  Notion,  Burr.  S.  C.  629;  1  Bott,  712.  In  this  case  Benjamm 
Watson,  the  pauper,  when  an  infant,  was  bound  out  a  parish  apprentice  te 
Hannah  Cuttle,  of  South  Hundley,  widow,  until  he  should  attain  the  ace  of 
twenty-four  years.  After  he  had  served  about  six  years,  she  quitted  her 
farm  to  her  son  Stephen,  and  left  the  apprentice  there  with  him.  The  ap- 
prentice lived  with  Stephen  several  years.  Afterwards,  being  desirous  to 
leave  the  service,  he  applied  to  his  master,  who  told  him  he  might  go  when 
he  pleased.  Whereupon  he  hired  himself  at  several  places,  and  receifed 
the  wages  to  his  own  use.  In  May,  1766,  Stephen  gave  up  his  indeatorai 
to  him.  In  February,  1767,  he  hired  himself  to  John  Baudon,  ofNottm; 
and  Stephen  being  told  of  it  in  conversation,  said  he  thought  it  a  good  plaoe 
for  him.  He  served  Baildon  at  Notion  above  forty  days,  and  then  attained 
his  age  of  twenty-four  years. — The  Court  were  clearly  of  opinion,  that  the 
service  with  Baildon  in  Notton,  was  not  a  service  under  tie  indenture  of 
apprenticeship ;  consequently  his  residence  in  that  parish  upwards  of  forty 
days,  was  not  sufficient  to  gain  the  apprentice  a  settlement  here. 

Bex  v.  Skeffinaton,  3  B.  $•  A.  382.    Removal  from  Halstead  to  Skefisg- 
ton.    Order  confirmed.    Case :  The  respondents  proved  a  hiring  and  to- 
vice  by  the  pauper,  in  1812.    The  appellants  then  gave  in  evidence  at 
indenture  of  apprenticeship,  dated  1805,    by  which  the  pauper  bound 
himself  apprentice  to  William  Dudaeon,  for  ten  years.      A  premium  of 
12/.  was  stated  in  the  indenture  to  have  been  paid  to  Dudgeon  with  him 
by  the  parish  of  Tugby,  which  was  also  stated  to  have  been  paid  by  them 
out  of  a  charitable  donation  fund  belonging  to  that  parish.     No  evidence, 
however,  was  given  of  the  premium  having  been  paid  out  of  a  charitable 
fund,  except  the  above  statement  on  the  face  of  the  deed,  and  the  deckus- 
tion  of  the  parish  officers  at  the  time  they  paid  it,  that  it  was  charity  money- 
The  deed  was  objected  to  as  not  having  any  stamp,  but  the  objection  *■* 
over-ruled.    The  pauper  served  under  the  indenture  for  four  years  in  St 
Mary,  Leicester,  when  his  mother  applied  to  Dudgeon  to  give  him  up  to  her, 
she  saying  she  had  procured  another  master.    The  master  said  she  aught 
have  him  and  welcome.    They  all  agreed  to  part,  and  the  boy  wentatnj 
with  his  mother.    The  indenture  remained  in  the  hands  of  the  overseen  of 
Tugby,  and  was  never  delivered  either  to  the  boy  or  his  mother,  nor  appKed 
for  by  any  of  the  parties ;  but  the  master  said  he  would  have  given  it  n»  if 
it  had  been  at  the  time  in  his  possession.    The  overseers  of  Tugby  after- 
wards applied  to  Dudgeon  to  take  the  boy  again ;  but  he  said  he  would  not, 
adding,  unless  the  magistrates  make  me  take  him  again,  I  have  done  with 
him  $  and  he  never  heard  any  thing  more  on  the  subject. — Dennum  wis 
heard  in  support  of  the  order,  and  Gurney,  contra. — Abbott,  C.  J.   If  it 
had  been  shewn  in  the  present  case,  that  this  apprenticeship  had  ever  beam 
well  constituted,  I  should  have  been  of  opinion,  upon  the  authority  of  As 
v.  Bow,  that  the  agreement  between  the  parties  in  this  case  was  not  suT  ' 
to  put  an  end  to  the  indenture.     I  think,  also,  that  the  fund  out  of 
the  premium  is  said  to  have  been  paid  was  a  public  charity  within  the 
ing  of  the  exception  in  the  stamp-act.    But  I  think  that  there  is  no  su 
evidence  in  this  case  to  shew  that  the  premium  was  in  fact  paid  out  of 
a  fund.    It  is  stated  in  the  case,  as  a  net  proved  by  the  master,  that  a 
mium  of  J  21.  was  paid  with  the  apprentice.    That  being  so,  it  would  be  varc 
dangerous  to  say  that  the  declaration  of  the  parish  officers  should  be  ■dimttfsl 
to  prove  the  nature  of  the  fund  out  of  which  it  was  raid,  more  espedaDr 
when  those  persons  might  have  been  called  to  prove  the  fact    The  case  » 


itioe  to  John  Hwnbenton  for  seven  yean.  The  indenture  was  executed 
master,  the  pauper,  and  the  grandfather  of  the  pauper ;  the  pauper's 
being  a  solaier  abroad.  The  grandfather  paid  a  premium  of  71. 
laper  served  H.  under  this  indenture  between  three  and  four  years  at 
Wigtton,  when  some  disagreement  taking  place  between  them,  //. 
.  to  sell  the  pauper  the  remainder  of  his  time  for  six-pence.  The 
*  paid  H.  the  six-pence,  and  left  him  the  same  day.  The  indenture 
;ver  been  in  the  possession  of  any  of  the  parties,  but  had  been  kept  for 
parties  by  the  person  who  prepared  it,  and  no  application  was  made 
j  be  delivered  up.  The  grandfather  was  not  even  privy  to  the  agree- 
*or  parting.  A  few  days  after  the  pauper  left  H.  he  bound  himself 
itice  to  Thoma$  Wain,  of  St.  Mary,  for  seven  years,  and  served  him 
the  indenture  for  five  years,  and  resided  during  that  time  in  that 
. — Abbott,  C.  J.  I  am  of  opinion  that  the  order  of  sessions  was  right 
general  rule  of  law  that  an  infant  cannot  do  any  act  to  bind  himself, 
it  be  evidently  for  his  benefit  Binding  himself  an  apprentice  has 
onsidered  such  an  act,  and,  therefore,  it  has  been  held  that  an  infant 
i  a  party  to  an  indenture  of  apprenticeship.  But  if  the  act  of  binding 
f  an  apprentice  is  for  the  benefit  of  the  infant,  it  is  impossible  to 
nerally,  that  it  is  for  his  benefit  to  dissolve  such  a  connection,  for 
.  proposition  involves  a  contradiction.  That  being  the  general  rule 
r,  we  must  inquire  whether  the  dissolution  of  the  apprenticeship 
as  for  the  benefit  of  the  infant.  In  Rex  v.  MounUorret,  the  master 
im  away  and  deserted  the  apprentice;  the  latter,  therefore,  could 
ger  derive  instruction  or  support  from  him.  Upon  that  ground  the 
thought  that  it  was  for  the  benefit  of  the  apprentice  to  be  released 
tie  indenture,  and  in  my  opinion  rightly,  because  otherwise  he  must 
vmained  unemployed  and  unsustained.  Here  there  are  no  facts 
from  which  we  can  infer  that  the  dissolution  of  the  apprenticeship  was 
rial  to  the  infant,  and,  therefore,  this  comes  within  the  general  rule, 
M  first  binding  never  having  been  dissolved,  the  second  is  a  nullity, 
o  settlement  could  have  been  gained  by  service  under  it — Bay  ley,  J. 
enons  were  clearly  right  in  the  decision  to  which  they  came  upon 
»e;  the  only  error  they  have  committed  is,  that  they  have  sent  a  case 
r  opinion,  upon  which  no  reasonable  mind  could  entertain  a  doubt— 
fd,  J.,  concurred. 

t.  MovnUorrel,  3  M.  $-  S.  497.  Removal  from  Burton  Lazart  to 
torrd.  Order  confirmed.  Case :  The  pauper,  Henry  Henfreyy  in 
being  under  age,  bound  himself  apprentice  by  indenture  for  seven 


apprenacesnip. 
Some  evidence 
mutt  therefore 
be  given  to  shew 
that  it  is  for  his 
benefit,  for  the 
Court  will  not 
infer  it. 


I! 


Where  an  infant 
was  bound  ap- 
prentice by  an 
indenture,  he  and 
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Sixthly,  Of 
tettlemtnt  by 


13.  Of  dtscharg 
ing  the  Inden- 
ture, Ac. 


liberty  to  put  an 
end  to  the  inden- 
ture. 


|}oor— (V.  Settlement  of  the  Poor.) 

ElUnborough.C.J.  Is  not  una  a  cms  in  wUefa  it  m  clearly  for  the  benefit 
of  both  panic*,  tint  the  indenture  should  be  put  an  end  to?    The  master 
had  ran  away,  and  was  no  longer  in  a  situation  to  afford  msunctkm  or 
maintenance  to  his  apprentice ;  therefore,  if  the  indenture  had  continued, 
the  consequence  must  have  been  dial  the  apprentice  would  hare  remained 
in  a  state  of  ignorance  and  starvation.     If  that  were  a  state  for  the  benefit 
of  the  infant,  tnere  would  be  something  in  the  argument.    But  as  it  it,  the 
yen*-  HJ^JJ.  parties  have  done  that  for  themselves,  which  the  magistrates,  upon  appfica» 
ttement  by  such     Uod  to  them,  would  have  ordered  to  be  done ;  they  have  discharged  tnenv 
birinff  and  eer-      selves  of  the  indenture,  which  was  burdensome  to  both  parties.    Under 
forhiabenefi?      these  circumstances,  I  am  of  opinion  that  it  was  competent  to  them  to  As- 
under the  cir-        charge  themselves  of  each  other,  since  the  continuance  of  the  contract  voald 
cumitenon  jchat   certainly  have  been  of  no  benefit  to  the  master,  and  as  certainly  would  hue 
ter  should  be  at     been  prejudicial  to  the  apprentice.     The  benefit  of  die  infant  is  to  be 

regarded,  and  in  looking  to  that,  one  cannot  but  see  that  idleness,  and  the 
probability  of  extreme  indigence,  were  the  necessary  consequences  of  con- 
tinuing the  indenture,  from  which  the  magistrates  would  have  interposed  to 
relieve  him.  I  therefore  think  that  we  do  not  indulge  any  nuschieivai 
discretion  in  the  infant,  when  we  permit  him  to  redeem  himself  from  sack  i 
probable  state  of  indigence  and  idleness.  Then  if  this  be  so,  the  psnstr 
was  no  longer  precluded  from  entering  into  another  service  than  wnDe  tat 
indenture  continued. — Le  Blanc,  J.  In  Rex  r.  Hindringham,  the  matin? 
and  apprentice  did  not  consent  to  the  indentures  being  delivered  in,  ar 
cancelled. — Bay  ley,  J.  I  consider  Rex  v.  Hindringham  as  having  pioceedd 
upon  the  ground,  that  it  was  for  the  infant's  benefit  that  the  indenture  skaM 
continue.  Here  we  are  in  a  case,  where  it  was  notoriously  to  the  prejudice 
of  the  infant  that  the  indenture  should  continue;  therefore  I  think  it  vtsa 
the  power  of  the  master  and  infant  together,  by  vacating  the  indenture,  ti 
dissolve  the  contract 

Rex  v.  Awtrey,  Burr.  S.  C.  441 ;  2  Sort,  642.  Francis  Orton,  being  tan 
about  ten  years  of  age,  was,  in  April,  1744,  bound  a  parish  apprentice* 
Samuel  Lyihall,  of  Grendon,  till  his  age  of  twenty-four.  He  served  wiA 
his  master  there  under  the  indenture,  till  Michaelmas,  1754 ;  at  which  use 
the  master,  in  consideration  of  40*.  then  paid  to  him  by  the  apprentice, 
agreed  to  discharge  him ;  which  receipt  ana  discharge  were  indorsed  bv  tat 
master  on  the  indenture,  which  he  then  delivered  up  to  the  apprentice. 
The  apprentice  then  hired  for  a  year,  and  served  that  year  in  Higkam.  Al 
Michaelmas,  1755,  he  hired  for  a  year,  and  served  that  year  in  Avtttf. 
He  was  then  upwards  of  twenty-three,  but  not  twenty-four  years  of  age, 
The  removal  was  to  Grendon,  and  the  sessions  quashed  the  order.— By  Lad 
Mansfield,  C.  J.  The  whole  depends  upon  the  question,  whether  he  vasef 
age,  or  under  age,  at  the  time  of  his  consenting  to  the  discharge  ?  And  by 
comparing  the  dates  as  above,  it  appears  that  he  was  under  age ;  and  tha 
his  consent  signifies  nothing ;  for  the  consent  of  an  infant  apprentice  IsassT 
he  had  given  no  consent  at  all.  And  if  so,  his  subsequent  services  cat 
never  be  considered  as  performed  by  the  master's  leave  and  consent,  and  so, 
as  being  a  service  of  his  master  under  the  indenture ;  because  this  is  so 
express  and  explicit  leave  and  consent  given  by  the  master  to  the  parbcvltr 
service,  but  was  intended  to  be  altogether  general,  and  is  even  founded  is  a 
mistaken  apprehension,  that  the  apprentice  could  consent  to  his  being  dis- 
charged, which  he,  being  an  infant,  was  not  capable  of  doing.  The  ad* 
judges  were  of  the  same  opinion,  and  the  order  of  sessions  was  quaskdi 
and  the  original  order  affirmed. 

Rex  v.  Ecclesal  Bierlmv,  Burr.  S.  C.  562;  1  BUl  Rep.  592 ;  2 Batt, 544. 
The  pauper,  Samuel  Wilshaw,  being  a  parish  apprentice,  after  he  had 
attained  the  age  of  twenty-one  years,  agreed  with  his  master  to  cancel  nVf 
indentures,  and  the  same  were  accordingly  cancelled.  Afterwards  he  hhed 
for  a  year,  and  served  that  year  in  Wardow,  which  was  within  the  te» 
comprehended  in  the  indenture.  It  was  objected,  that  he  was  not  tmjmit 
when  he  entered  into  the  contract  to  serve  at  Wardow;  for  the  binding 
being  by  the  parish,  under  the  43  Eliz.  c.  2,  he  could  not,  though  above  nw 
age  of  twenty-one,  cancel  the  indentures  without  the  approbation  of  the 


A  parish  appren- 
tice, when  under 
age,  cannot  con- 
tent to  his  dis- 
charge. 


But  when  of  full 
age  he  may  con 
sent  to  his  dis- 
charge, and  his 
consent,  and  that 
of  his  master,  is 
sufficient,  though 
the  parish 
officers  do  not 
Join. 


it.  or 
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re  of  the  poor.— By  Lord  MantJUla\  C.  J.  Theft  seems  to  be  no      Ata%,  Of 

ty  of  the  palish  officers  joining  to  die  consent  to  discharge  this     mttUment  fty 

bee.    There  is  no  authority  for  it    And  I  see  no  inconvenience  to   amtreniitmkip. 

Kali,  or  to  any  one  else,  in  its  being  done  without  their  concurrence. 

t  empowers  them  to  bind  the  man-child  out  apprentice,  till  he  eomsa 

age  of  twenty-four.    And  the  act  was  necessary  to  make  tafid  die 

I  of  the  male  parish  apprentice  till  his  age  of  twenty-four,  for  he 

sot  be  bound  longer  than  till  twenty  one  without  the  aid  of  die  act: 

o  justices  are  to  assent  to  tint.    But  the  same  reason  doth  not  hold 

he  discharge  of  the  apprentice;  this  concerns  the  master  and  the 

ooeesdy.    The  latter  part  of  the  apprentice's  time  is  of  most  serriee 

■aster;  therefore  the  apprentice,  being  of  age,  if  the  master  and  he 

»  ft,  they  two  may  dissolve  the  contract;  if  so,  then  this  person  was 

it  when  he  hired  himself  at  Wmrdam;  and  consequently  he  gained  a 

ent  there  by  a  hiring  and  serriee  for  a  year. 

r.  Wedding**,  Bmr.S.  C.  766,  2  Bott,  546.   The  pauper,  Thomai  An 


m,  was  born  in  Chilxm  Cotton,  where  his  father  then  resided  under  Igff^T1***, 
fteafe  from  Wedatnaton.    When  the  pauper  was  of  the  age  of  eight  may  b*££fL 
ad  a  half,  he  bound  himself  apprentice  by  indenture,  with  his  father's  •*•  *JJho°ft* 
i,  (who  was  party  to  the  indenture,)  to  William  Meiah,  of  Ckilwn  a^ematrfall 
for  seven  years,  and  served  him  there  one  year  and  a  half,  and  then  taqpartfssts  tat 
enture  was  destroyed,  by  consent  of  the  master,  the  father,  and  the  4ndwteWfc 
See.     The  pauper,  within  half  a  year  afterwards,  bound  himself 
tioe  by  indenture,  with  his  lather's  consent,  to  Thomas  Moydtin,  of 
pas*,  for  seren  years,  and  served  him  in  Bulhington  for  four  rears, 
en  this  indenture  was  destroyed  by  consent  of  Mmydlin^  the  father, 
e  apprentice.    The  pauper  after  this  returned  into  Chihen  Com*, 
ind  himself  apprentice  to  one  Show,  in  Chihen  Cotton,  tot  two  Tears, 
red  him  there  the  two  years.  In  about  three  years  after,  he  hirea  him- 
a  rear  to  Lawrence  Smith  of  Chilven  Cotton,  and  served  him  in  the 
riah  for  a  Tear  under  the  said  hiring.    He  was  removed  to  Wedding 
to  Lord  Mantfietd,  C.  J.  The  single  question  is,  Whether  the  inden- 
the  apprenticeship  in  Bulhington  was  void  or  not,  there  having  been 
s?  indenture,  but  such  former  indenture  having  been  cancelled  by 
ent  between  the  master,  and  the  father,  and  the  apprentice  P    The 
Amrtrey  was  determined  on  particular  circumstances.    The  question 
hether  the  parish  officers,  who  bound  out  the  apprentice  under  a 
authority,  ought  not  to  have  been  consulted  about  discharging  him, 
have  given  their  consent  to  it  ?    The  whole  policy  of  the  43  Eliz. 
ye  defeated,  if  the  master  and  parish  infant  apprentice  could,  by  their 
msent  alone,  without  the  consent  of  the  parish  officers,  discharge  such 
act,  and  set  the  apprentice  free  from  it    That  case,  therefore,  is  not 
ihte  to  the  present    Here,  the  original  contract  was  only  between  the 
the  master,  and  the  apprentice ;  and  all  of  them  consent  to  the  dis- 
.    An  infant  may  make  his  condition  better,  though  he  cannot  make 
e.    The  reason  why  an  infant  may  bind  himself  apprentice  is,  be- 
lt is  for  his  benefit    if  he  was  discharged  of  the  former  indenture, 
at  liberty  to  execute  another. 

T.  St.  Alary  Kallendar,  Burr.  S.  C.  274  ;  2  Bott,  640.   John  Miles,  JjJJhSSS  bdnf 
tper,  was  bound  by  indenture  an  apprentice  for  seven  years,  to  John  b*tw**nti» mat. 
U  of  St.  Michaels ;  and,  under  that  indenture,  lived  with  Gregory,  tor  and  appren. 
rved  in  St.  MichaeC*  for  &ve  vears,  when  he  left  his  master ;  the  in-  ^™£S$*  £ 
»  were  exchanged  between  tie  master  and  the  apprentice's  father,  *  cancdunf  of 
ent  of  the  apprentice.  About  a  year  afterwards,  the  father  of  the  pauper  them. 
ted  with  William  Stockdale  of  Twyford,  for  binding  pauper  appren- 
Stochdale,  for  four  years ;  and  in  consequence  of  that  agreement,  the 
went  to  Stochdale  on  trial,  and  lived  with  him  in  Twyford  for  one 
id  three  quarters :   but  no  indenture  was  executed,  nor  any  other 
ent  made.    While  the  pauper  lived  with  Stockdale,  Gregory  knew 
eing  in  the  service  of  Stochdale.    But  no  other  proof  was  made  that 
I  consented  to  the  contract  made  between  pauper's  father  and  Stoch- 
By  Leef  C.  J.,  and  the  Court  There  can  be  no  ground  to  consider 


e  indentures.  After  paying  the  money,  if  an  action  bad  been 
lie  master  on  the  indentures,  the  pauper  might  hare  pleaded 
itisfaction  in  bar ;  or  if  the  master  had  refused  to  deliver  them 
and,  the  apprentice  might  have  brought  trover  or  detinue  for 
indentures  must  be  considered  as  not  existing  from  the  time 
is  paid,  and  then  the  pauper  gained  a  settlement  by  hiring  and 
hpreington. 

kring,  Bttrr.  S.  C.  320;  2  BoU,  541.  Order  of  removal  of 
vorth  from  Eakring  to  Selson,  discharged.  Case:  Witworth 
a  parish  apprentice  to  Richard  Tomlinson,  of  Eakring,  till  his 
r  years.  He  served  his  master  under  this  indenture  for  several 
ring.  About  three  years  before  he  attained  twenty  years  of 
away  from  his  master,  and  loitered  for  some  time  about  the 

the  mean  time  his  master  died.  And  at  Martinmas  after, 
ed  himself  as  a  servant  to  William  Flint,  of  Selson,  for  a  year, 
im  that  year  at  Selson,  and  received  all  his  wages  to  his  own 
utors  of  Tomlinson  taking  no  notice  of  him.  But  he  had  not, 
tion  of  the  said  service,  attained  his  age  of  twenty  years.  It 
d  that  after  the  master's  death,  the  apprentice  was  at  liberty  to 
Apprenticeship  is  a  personal  trust  between  the  master  and 
is  determined  by  the  death  of  either  master  or  apprentice.  The 
e  other  side  owned  that  it  was  not  defensible.  And  the  Court 
me  opinion. 

vpshead,  15  East,  59.  Removal  of  Thomas  Lees  from  Sheeps- 
stershire,  to  Uttoxeter ;  quashed.  Case :  The  pauper  was  put 
je  by  a  parish  indenture  dated  19th  of  April,  1788,  by  the 
toxeter,  to  Mary  Rawlins,  of  Uttoxeter,  and  served  her  there, 
e,  for  three  or  four  years,  till  March,  1791,  when  she  gave  up 
er  son,  who  agreed  to  take  the  apprentice  into  his  service  and 
I  Mrs.  Rawlins  was  to  have  nothing  more  to  do  with  him.  This 
to  32  Geo.  III.  c.  57.  During  the  time  he  lived  with  the  son, 
i  died ;  the  pauper  continued  some  time  longer  with  the  son  in 
Ting  him ;  when  John  Rawlins  told  the  pauper  he  might  do 
i  for  himself,  and  if  he  could  not  get  a  good  place,  he  would 
bim.  The  pauper  then  went  and  hired  himself  for  fiftv-oue 
j.  Phillips,  in  the  parish  of  Field.  John  Rawlins,  on  being 
iie  pauper  that  he  had  so  hired  himself,  asked  the  pauper  what 
e  it  was  that  he  had  got ;  and,  on  the  pauper's  describing  it  as 

John  Rawlins  said  he  was  glad  it  was  a  good  place,  and  he 


the  apprentice. 

1   II 

but  as  the  matter 
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A  parish  appren- 
tice, not  living,  at 
the  Umc  of  hi* 
mistress's  death, 
with  her  ap- 
pointee, under 
the  provision*  of 
33  Geo.  3,  c.  57, 
cannot  fain  a 
settlement  by 
senrice  with 
another  during: 
the  three  months, 
though  with  the 
express  consent 
of  •uchappointee. 
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kfy— Of  Settlement  by  Renting  a  Tenement.— \.  Statutes,  &c.    621 


L.  The  Stntmtm  rtUting  to  Settlement  fry  Renting  m  Tenement.  Seventhly, 

13  &  14  Car.  II.  e.  12,  s.  1 .    "  Whereas  the  necessity,  number,  and     Of""****** 
al  increase  of  the  poor,  not  only  within  the  cities  of  London  and       fJ22f  * 


■,  with  the  liberties  of  each  of  them,  but  also  through  the  whole 


n  of  EngUtnm\  and  the  dominion  of  Wales,  is  very  great  and  exceed-  i-  The  statutes, 
ihensome,  being  occasioned  by  reason  of  some  defects  in  the  law  *°* 
ing  the  settling  of  the  poor,  and  for  want  of  adue provision  of  the  '"*  u  0ir'  *» 
ons  of  relief  and  employment  in  such  parishes  or  places  where  they  persons  to  itHto 
illy  settled,  which  dotn  enforce  many  to  turn  incorrigible  rogues,  and  **  ten— wnsi_^ 
>  perish  for  want,  together  with  the  neglect  of  the  faithful  execution  u^^S^tnSh 
laws  and  statutes  as  hare  formerly  been  made  for  the  apprehending;  movabti J»p1»m 
»  and  vagabonds,  and  for  the  good  of  the  poor :  For  remedy  whereof,  JjJJjP1  **^ 
the  preventing  the  perishing  of  any  of  the  poor,  whether  young 
lor  want  of  such  supplies  as  are  necessary,  may  it  please  your 
Lcellent  Majesty  that  it  may  be  enacted ;  and  be  it  enacted  by  the 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
iritual  and  temporal,  and  the  commons,  in  the  present  parliament 
ed,  and  by  the  authority  of  the  same,  That  whereas  by  reason  of  some 
in  the  law,  poor  people  are  not  restrained  from  going  from  one  parish 
mst,  and  therefore  do  endeavour  to  settle  themselves  in  those  parishes 
ben  is  the  best  stocky  the  largest  commons  or  waste 
most  woods  for  them  to  burn  and  destroy,  and  when  they  have  con- 
it,  then  to  another  parish,  and  at  last  become  rogues  and  vagabonds, 
rent  discouragement  of  parishes  to  provide  stocks,  where  it  is  liable 
tvoured  by  strangers ;  be  it  therefore  enacted  by  the  authority  afbre- 
st  it  shall  and  may  be  lawful,  upon  complaint  made  by  the  church* 
i  or  overseers  of  the  poor  of  any  parish,  to  any  justice  of  peace,  within 
vs  after  any  such  person  or  persons  coming  so  to  settle  as  aforesaid,  in 
ement  under  the  yearly  value  of  ten  pounds,  for  any  two  justices  of 
thereof  one  to  be  of  the  quorum,  of  the  division  where  any  person  or 
that  are  likely  to  be  chargeable  to  the  parish  shall  come  to  inhabit, 

•  warrant  to  remove  and  convey  such  person  or  persons  to  such  parish 
le  or  they  were  last  legally  settled,  either  as  a  native,  householder, 
?r,  apprentice  or  sen-ant,  for  the  space  of  forty  days  at  the  least,  unless 
ey  give  sufficient  security  for  the  discharge  of  the  said  parish,  to  be 
by  the  said  justices." 

2.    "  That  all  such  persons  who  think  themselves  aggrieved  by  any  Persons  grieved 

dgment  oi  the  said  two  justices,  may  appeal  to  the  justices  of  the  n"JJLappeal  £* 

f  we  said  county  at  their  next  quarter  sessions,  who  are  hereby  required  Q      erww      * 

tern  justice  according  to  the  merits  of  their  cause." 

.3.  "That  (this  act  notwithstanding)  it  shall  and  may  be  lawful  for  Persons  going  to 

rson  or  persons  to  go  into  any  county,  parish,  ot  place,  to  work  in  time  Jc^Hto  •Tee?' 

rest,  oral  any  time  to  work  at  any  other  work,  so  that  he  or  they  carry  tificate. 

im  or  them  a  certificate  from  the  minister  of  the  parish  and  one  of 

rchwardens,  and  one  of  the  overseers  for  the  poor  for  the  said  year, 

ot  they  have  a  dwelling-house  or  place  in  which  he  or  they  inhabit, 

h  left  wife  and  children,  or  some  of  them  there,  (or  otherwise  as  the 

n  of  the  persons  shall  require),  and  is  declared  an  inhabitant  orinha- 

here :  and  in  such  case,  if  the  person  or  persons  shall  not  return  to 

*  aforesaid,  when  his  or  their  work  is  finished,  or  shall  fall  sick  or 
t  whilst  he  or  they  are  in  the  said  work,  it  shall  not  be  accounted  a  set- 
in  the  cases  abovesaid,  but  it  shall  and  may  be  lawful  for  two  justices 
eace  to  convey  the  said  person  or  persons  to  the  place  of  his  or  their 
m  as  aforesaid,  under  the  pains  and  penalties  in  this  act  prescribed  : 
uch  person  or  persons  shall  refuse  to  go,  or  shall  not  remain  in  such 
here  they  ought  to  be  settled  as  aforesaid,  but  shall  return  of  his 
ord  to  the  parish  from  whence  he  was  removed,  it  shall  and  may  be 
for  any  justice  of  the  peace  of  the  city,  county,  or  town  corporate 
ie  said  offence  shall  be  committed,  to  send  such  person  or  persons 
gto  the  house  of  correction,  there  to  be  punished  as  a  vagabond  or 

L  L2 
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auri  aarviee  either  for  the  preseira^ion  of  the  said  woods  or  plaiitations,      fitstatajy, 
game  in  the  said  forest,  gain  thereby  any  settlement  in  the  pariah  or    Ofsettiement 
■at,  in  the  said  coontj  in  which  the  said  forest  is  situated."  %  nmtiwg  m 

M  Geo.  III.  c  170,  s.  5,  enacts,  "That  no  pate-keeper  or  toll-keeper       fmsmemt. 
*  tmnpCke  road  or  navigation,  or  person  renting  the  tolls  and  residing  ia  ^  -TltwtT- 
toB-bouse  of  any  turnpike-road  or  navigation,  shall  therebj  gain  any  a*. 
Matt  In  any  district,  parish,  township,  or  hamlet." 

59  Geo.  III.  e.  50.    "  Whereas  many  disputes  and  controversies  have  **  Gto.s,  e.  17a. 
■oanulliig  the  settling  of  poor  people  in  parishes  in  England,  by  the  tSj^fiffw- 
g  of  teiiements,be  it  enacted,  that  no  person  shall  acquire  a  settlement  tie*.      KnBW* 
or  township  maintaining  its  own  poor  in  England,  by  or  by  as  Geo.  s,  c  at. 


cat  his  or  her  dwelling  for  forty  days  in  any  tenement  rented  by  such 


such  tenement  shall  consist  of  a  house  or  dwelling;  within  ^mtSLgm 
or  township,  being  a  separate  and  distinct  dwelling  house  or  tfsumif.  ntst 
_   or  of  land  within  such  pariah  or  township,  or  of  both,  bonA  JUt  tnSiSiSu^ 
by  such  oerson  at  and  for  the  sum  of  ten  pounds  a  year  at  the  least,  ttoasfeei' 

■m  ot  one  whole  year;  nor  unless  such  house  or  building  shall  be  vshw«r 

d  such  land  occupied,  and  the  rent  for  the  same  actually  paid,  for  JSp&JS a 

of  one  whole  year  at  the  least,  by  the  person  hiring  die  same ;  nor  yew. 

the  whole  of  such  land  shall  be  situate  within  the  same  parish  or 

an  as  the  house  wherein  the  person  hiring  such  land  shall  dwell  and 

;;  any  thing  in  any  act  or  acts,  or  any  construction  of  or  implication 

Mtojf  «*, or  ^7  nmtsp  or  cutom  to  the  oontwy  in  «y  wfc. 

Geo.  IV.  c.  126,  s.  51,  enacts, M  That  no  collector  or  person  renting  ifff****"* 
a,  or  residing  in  such  toll  house  as  aforesaid,  and  no  apprentice  or  gtfTisusnaaat 
of  any  such  collector  or  person,  shall  thereby  gain  a  settlement  in  Errantfsgtoik. 
am  or  place  whatsoever;  and  that  no  tolls  to  be  taken  at  any  gate  {^^'SSSl* 
or  to  be  erected  by  the  trustees  or  commissioners  of  any  turnpike 
a?  toll  house  erected  or  to  be  erected  for  the  purpose  of  collecting  the 
or  any  person  in  respect  of  such  tolls  or  toll  house,  shall  be  rated  or 
towards  the  payment  of  any  poor's  rates,  or  any  other  public  or 
levy  whatsoever." 
4  Geo.  IV.  c.  96,  s.  31,  enacts,"  That  no  collector  or  receiver  of  any  iSp^SSL 
or  penalties  for  overweight,  residing  in  any  house  or  building  erected  or  tot  overweight. 
1  by  the  trustees  of  any  turnpike  road  for  the  residence  or  accommodation 
appointed  for  weighing  any  waggons  or  other  carriages,  and  no 
or  servant  of  any  such  collector  or  receiver,  shall  thereby  gain  a 
it  in  any  parish  or  place ;  and  that  no  tolls  or  penalties  for  over- 
to  be  taken  at  any  house  or  weighing  machine  erected  or  to  be  erected, 
_  lining  to  any  turnpike  road,  nor  any  person  whatsoever  in  respect  of 
loTJa  or  penalties,  or  any  house  or  building  as  aforesaid,  shall  be  rated 
Of  assessed  towards  the  payment  of  any  poor's  rates,  or  any  other  public  or 
parochial  rate  or  levy  whatsoever." 

The 6  Geo.  IV.  c.  57.  s.  1 .  "  Whereas  the  settlement  of  the  poor  has  been  *  ?&  saoS  3 
snade,  in  some  instances,  to  depend  upon  the  annual  value  of  tenements  asS^a/reiate*  ' 
OBich  they  may  have  rented,  or  upon  the  annual  value  of  tenements  in  vir-  to  settlement  by 
feat  of  which  they  have  paid  parochial  rates :  and  whereas  the  ascertaining  JJJJJjJf tcoe" 
tijsnY  value,  in  such  respective  cases,  has  given  rise  to  very  expensive  liti- 

eon :  and  whereas  doubts  have  been  entertained,  whether  an  act  made  in 
ifty-nhith  year  of  King  George  the  Third,  intituled  An  Act  to  amend  the 
laws*  respecting  ike  Settlement  of  the  Poor,  as  far  as  regards  renting  Tene- 
jaancf,  has  been  effectual  for  the  purpose  of  altering  the  law  in  respect  of 
|st  necessity  of  proving  the  annual  value  of  tenements  so  rented :  and  it  is 
jfjnmlli  11I  that  further  provision  be  made  relating  thereto  *,  Be  it  therefore 
sawcted,  That  from  and  after  the  passing  of  this  act,  the  said  recited  act  of 
sat  ftfty-ninth  year  of  the  reign  of  King  George  the  Third,  intituled  An  Act 
Wmmemd  ike  Laws  respecting  the  Settlement  of  the  Poor,  so  far  as  regards  rent- 
lay  Tenements,  shall  ne  and  the  same  is  hereby  repealed." 

8ect  2.  "  That  no  person  shall  acquire  a  settlement  in  any  parish  or  town- 
shop  maintaining  its  own  poor,  by  or  by  reason  of  settling  upon,  renting  or 
paying  parochial  rates  for  any  tenement,  not  being  his  or  her  own  property, 
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Seventhly, 
Of  settlement 
bu  renting  a 
tenement. 

l .  The  statutes, 
&c. 

Requires  a 
renting  of  build- 
ing or  land  for  a 
year,  at  10/.  per 
annum,  actually 
paid,  fee. :  not  to 
bo  necessary  to 
prove  value. 

Construction  of 
the  acts. 

Construction  of 
local  act,  as  to 
tenements  of 
twenty  pounds 
a-year. 


To  gain  a  settle- 
ment under  13  & 
U  Car.  2,  the 
residence  must 
be  complete 
before  July  9, 
1819,  the  date  of 
*9  Geo.  3. 


$001— (V.  Settlement  of  the  Poor.) 

unless  such  tenement  shall  consist  of  a  separate  and  distinct  dwe\hng4ouae 
or  building,  or  of  land,  or  of  both,  bond  fide  rented  by  such  person,  in  such 
parish  or  township,  at  and  for  the  sum  of  ten  pounds  a  year  at  the  least,  fa 
the  term  of  one  whole  year ;  nor  unless  such  house  or  building,  or  land,  shall 
he  occupied  under  such  yearly  hiring,  and  the  rent  for  the  same,  to  the 
amount  of  ten  pounds,  actually  paid,  for  the  term  of  one  whole  year  at  the 
least :  provided  always,  That  it  shall  not  be  necessary  to  prove  the  acted 
value  of  such  tenement ;  any  thing  in  any  act  or  acts,  or  any  constroctiai 
of  or  implication  from  any  act  or  acts,  or  any  usage  or  custom  to  the  eoa- 


Thc  taking,  if 
consistent  with 
fi  Goo.  i,  may  be 
made  before  it. 


tx  v.  Streatham,  2  M.  fr  S.  468.  By  an  act  for  regulating  the  ptrisk 
of  Clapham,  a  clause  was  introduced  which  Lord  Ellenborougk  characterized 
as  being  a  fraud  upon  all  other  parishes,  viz.  that  no  settlement  could  k 
gained  in  any  house  of  less  yearly  value  than  20/.,  let  for  any  shorter  period 
than  quarterly,  where  the  landlord  compounded  for,  or  refused  to  compooW 
for,  his  rate.  It  was  held,  on  the  construction  of  this  statute,  that  this  Bflt 
he  strictly  confined  to  the  cases  mentioned,  and  did  not  apply  to  all  hona 
under  20?. 

There  are  some  cases  which  explain  the  general  effect  of  these  statofci 
upon  each  other. 

Rex  v.  St.  Mary-le-Bone,  4B.frA.68l.  Removal  from  Sl  Mm4h 
Bone  to  St.  Pancras.  Order  discharged.  Case :  The  pauper  hired  u 
unfurnished  shop  in  St.  Pancras,  of  the  yearly  value  of  10/.,  and  find 
therein  eight  months.  He  afterwards  hired  an  unfurnished  shop  aad 
parlour,  part  of  a  house,  in  St.  Mary-le-Bone,  at  26/.  a-year,  which  he  took 
possession  of  on  the  25th  May,  1819,  and  resided  in  and  occupied  the  hsV 
mentioned  premises  upwards  of  forty  days,  but  only  thirty-eight  dan  4 
such  residence  and  occupancy  had  elapsed  on  the  2nd  July,  1819,  the  dsj 
on  which  59  Geo.  III.  c.  50,  received  the  royal  assent — Bayley,  J.  The 
question  in  this  case,  turns  entirely  upon  the  construction  of  the  51 
Geo.  III.  c.  50,  which  took  effect  from  the  2nd  July,  1819.  The  pauper 
had,  on  that  day,  resided  in  and  occupied,  for  a  period  of  thirty-eight  dijt 
part  of  a  dwelling-house  in  Mary-le-Bone  parish,  at  2ti/.  a-year;  so  that,  if 
the  statute  had  not  been  passed,  he  would  undoubtedly  have  acquired  a 
settlement  in  Mary-le-Bone,  by  his  subsequent  residence  and  occopatioa, 
which,  in  the  whole,  considerably  exceeded  forty  days.  But  he  had  not,* 
the  2nd  of  July,  acquired  such  settlement.  It  was  contended,  that  the 
statute,  being  wholly  expressed  in  the  future  tense,  did  not  apply  to  sock  a 
case,  but  must  be  considered  as  wholly  and  absolutely  prospective,  and  est- 
lined  to  tenements  hired  after  the  day  on  which  the  statute  took  effect  If 
this  be  the  tme  construction,  then  a  residence  of  one  day  prior  to  the  stattfe, 
connected  with  a  continued  residence  in  pursuance  of  the  original  hung  fcr 
thirty-nine  days  after  the  statute,  will  confer  a  settlement  The  stable, 
however,  had  in  view,  as  appears  by  the  preamble,  the  preventing  of  the 
disputes  and  controversies  which  had  arisen  respecting  the  settlement  of 
poor  people  by  the  renting  of  tenements.  And  we  think  this  object  will  he 
best  attained  by  giving  to  the  words  of  the  enacting  part  their  rail  and 
absolute  effect,  and  by  considering  the  statute  as  applicable  to  even  case 
within  its  scope,  wherein  a  previous  settlement  had  not  been  completely 
gained  and  established  before  the  statute  was  passed.  A  contrary  constnw- 
tion  might  open  the  door  to  many  disputes  and  controversies  as  tothenatat 
and  effect  of  inchoate  titles.  Whereas,  according  to  the  construction  which 
we  adopt,  the  only  enquiry  hereafter  will  be,  whether  a  settlement  had  hem 
acquired  before  the  2nd  July,  and  the  case  will  be  considered  as  if  the  paipef 
had  died  or  removed  from  the  tenement  on  the  first  day  of  that  month,  aM 
as  if  he  had  resided  on,  but  not  after  that  first  day  of  July.  Order  rf 
sessions  quashed,  and  original  order  confirmed. 

Bex  y.  Ditcheat,  9  5.4-C.  981.— Bay  ley,  J.,  said.  As  to  the  qnestm 
whether  the  holding  before  the  6  Geo.  IV.  c.  57,  and  the  holding  subseoneal 
to  that  period,  can  be  connected,  I  am  of  opinion  they  may,  provided  tbe 
occupation  before,  1  e  such  as  will  satisfy  the  6  Geo.  IV. ;  and  therefae 
if  u  party,  before  6  Geo.  IV.  began  to  operate,  was  in  possession  of  a  yearly 
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ttfUidhddUimder  such  circumstam^  as  that  statute  mjsihallW      Seventhly 
to  gain  a  settlement,  a  settlement  will  be  sained.    There  an  no     Of  settlement 
6  Geo.  IV.  which  import  that  the  taking  shall  be  subsequent  to  the     h  ****<»£  • 
which  that  statute  came  into  operation.  tenement* 

r  t.  Carthmlton,  6B.&C.  93;  9  D.  &  R.  132;  it  was  urged,  that    ,  TfeestatatseT 
Geo.  IV.  c  57,  recited  the  59  Geo.  III.  c  50,  and  then  repealed  fee.      T™™m-. 
ate,  without  making  any  provision  for  such  cases  as  might  arise  in  The  repeal  nf  so 
val  between  the  passing  of  the  two  acts,  the  59  Geo.  III.  operated  gao- >»  does  aot 
>  as  a  repeal  of  the  13  &  14  Car.  II.,  which  conferred  a  settlement,  JJJJJer  of  is  * 
ddence  of  forty  days,  on  a  10/.  tenement    Then,  as  the  pauper  u  car.  s. 
for  forty  days  on  a  10/.  tenement,  in  the  interval  between  the  two 
alluded  to,  he  gained  a  settlement  under  the  12  &  13  Car.  II.  which 
ame  revived. — Baylev,  J.  See  the  extent  to  which  that  argument 
» pushed.    Suppose,  by  a  statute  of  Elizabeth,  it  was  made  felony 
benefit  of  clergy,  to  steal  to  the  value  of  40*.  in  a  shop ;  that  by  the 
[>.  III.  the  same  offence  was  made  clergyable,  and  that  by  the  20th 
[.  the  10th  Geo.  III.  was  repealed;  then,  according  to  your  argu- 
i  offence  of  that  description,  which  was  committed  between  the 
if  the  two  latter  acts,  but  not  brought  to  trial  till  after  the  repealing 
id,  would  be  an  offence  not  clergyable. 

2.  What  it  a  Tenement  under  13  $-14  Car.  II.  c.  12.  (a) 

necessary  to  retain  the  old  cases  relating  to  this  act,  because  the  59  IJff1^1****— 

'.  c  50,  was  confined  to  England,  and  because  that  statute  did  not  men     °" 

e  acquisition  of  settlements,  by  the  payment  of  parochial  taxes,  in 

if  a  tenement  of  the  value  of  10/. 

\corporeal  hereditament  is  a  tenement  within  the  meaning  of  the  imcerpertm t  ker+> 

Rex  v.  Piddtetrenthide,  3  T.  R.  772 ;  Rex  v.  HoUington,  3  Art,  **"«*- 

ix  v.  Chipping  Norton,  5  East,  239. 

r  v.  Stone,  2  Stra.  678.    A  special  order  of  sessions  stated,  that  the  A  eeney 

tor* — 


nt ;  and  whether  he  pay  it  for  a  house  of  habitation,  or  for  a  warren 
Tings  him  in  a  profit,  is  not  materia].  [See  also  S.  P.  Rex  v. 
enthide,  post,  530. J 

7.  Old  Alresford,  1  T.  R.  358.  Removal  from  Old  Alresford  to  A  fluhery  to  a 
Candover,  quashed.  Case :  The  pauper  and  his  father  resided  in  SfSSeiY* 
aford,  under  a  certificate  from  Chilton  Candover;  the  father  rented  settlement, 
and  piece  of  land  for  several  years  at  3/.  a-year  in  Old  Alresford, 
ring  two  years  he  held,  under  a  parole  agreement,  the  fishery  of 
d  pond,  with  the  grates,  &c,  containing  about  sixty  acres,  and  also 
rsidge,  flags,  and  rushes  growing  in  and  about  the  said  pond,  and  the 
"  cutting  the  sedge  growing  on  a  piece  of  rough  meadow,  containing 
nes,  not  part  of  the  pond,  for  which  the  father  paid  Mr.  Edwards 
ear,  and  supplied  his  house  with  fish.  During  the  time  the  father 
J  premises  of  E.,  he  rented,  under  a  parole  demise,  the  fishery  of 
y  river  in  New  Alresford,  with  the  grates  to  a  fish-house  there,  at 
ir.  The  house  and  piece  of  land  first  mentioned,  and  the  right  of 
sedge,  &c,  on  the  seven  acres  of  rough  meadow  ground,  and  the 
&c,  last-mentioned,  were  together  of  the  annual  value  of  10/., 
taking  the  pond,  or  any  thing  thereto  belonging,  into  the  account. — 
ansfield,  C.  J.  Upon  this  state  of  the  case,  the  Court  will  consider 
fishery  and  the  soil  passed  together;  therefore  the  pauper  took  a 
;t  within  the  statute. — Ashhurst,  J.  There  is  no  doubt  but  a  fishery 
ment.  Trespass  will  lie  for  an  injury  to  it,  and  it  may  be  recoverea 
oent — Bvller,  J.  The  fact  of  letting  a  fishery  is  sufficient,  and.we 


the  division  of  the  subject,  ante,  520,  and  the  note  in  CTutty's  Col.  Stat. 

Vol.  I.  p.  776. 


mmon,  which  could  not  be  esteemed  part  ol  a  tenement  within  the 
or  of  the  statute;  bat  seemed  to  think,  that  if  the  words  had  been, 
s  had  taken  a  pasture  ground  for  three  months,  that  would  have  made 
1  settlement.  But  the  case  went  off  upon  another  point,  viz.  for  want 
judication. 

t.  Stoke,  2  T.  R.  451.    Case:  The  pauper,  in  addition  to  a  house   Renting  hay- 
nd,  in  Barlaston,  took  the  hay-grass  and  aftermath  of  a  meadow  for  JJJJJ  {**£?**' 

6d.  for  ten  months,  in  the  same  parish.    He  paid  no  taxes,  but  he  months!!gains  a 
t  the  meadow  and  spread  the  hillocks.     It  was  said,  that  the  agree-  ■cttiement. 
or  the  hay-grass  and  aftermath  conveyed  no  interest  in  the  soil,  so  as 

the  pauper  a  settlement  That  he  derived  from  the  contract  a  mere 
il  ricm  to  take  the  hay-grass  and  aftermath :  that  he  was  to  take,  not 
neral,  but  only  the  particular  profits  of  the  land.  That  Co.  Litt.  4  b. 
be  distinction  between  pasturam  and  pascuum ;  by  the  former  the 
I  itself  passes,  but  the  latter  conveys  no  interest  in  the  soil. — Ashhurst, 
s  clear,  from  the  stating  of  the  case,  that  the  land  was  intended  to 
it  states,  "  that  for  ten  months  the  pauper  took  the  hay-grass  and 
ith  of  the  meadow."  Now  why  should  he  have  taken  it  for  ten 
i  if  the  soil  was  not  intended  to  be  conveyed ;  there  could  be  no  other 
of  this  ground  but  the  haygrass  and  aftermath  ;  and  if  a  man  grant  all 
fits  of  the  ground,  he  grants  the  land  itself. — Bulter,  J.  This  is  like 
e  put  in  Co.  Litt.  where  pastura  carries  the  land  itself.  The  pauper 
have  the  hay  and  aftermath,  which  was  all  the  produce  of  the  soil. 

not  like  taking  hay-grass  alter  severance,  for  that  is  only  a  chattel ; 
re  the  contract  was,  that  the  pauper  should  take  all  the  grass  which 
grow ;  he  was  to  cut  it,  and  make  it  into  hay  himself;  and  after  that 

to  have  every  thing  that  grew  on  the  land  for  ten  months. 

t.  All  Saints,  Cambridge,  1  B.  &  C.  23 ;  2  D.  &  R  47.  Removal  Where  a  pauper 
ia  Fowler,  from  Holy  Trinity  to  All  Saints,  Cambridge.  Order  con-  JgJi Vg  to 
.  Case :  The  pauper,  in  1793,  married  William  Fowler,  a  maker  of  pariah  of  J„  and 
Mttom  and  mats.  In  1807,  Fowler  hired  a  house  in  St.  Peters,  SjJ&yiJJJ1 
•idge,  of  the  value  of  9/.  10*.  per  annum,  and  resided  there  above  a  gubsistingparai 
during  the  same  time  he  had  two  separate  parol  contracts  for  two  contracts  for  two 
or  far  the  rushes  and  flags  growing  therein ;  one  of  the  ponds  was  of  JJSj]*  ^dftai- 
tent  of  three  acres,  in  which  he  was  to  have  the  exclusive  right  of  growing  therdn, 

the  rushes  and  flags  at  his  pleasure,  but  not  of  draining  off  the  JjJ^^ZJJJJ** 

the  owner  had  the  right  to  use  the  water,  or  to  drain  it  off,  as  he  atrcTright orcnt- 
t  proper.    For  this  W.  F.  was  to  pay  5*.  a-year  to  the  occupier  of  the  ting  at  his  plea, 
i  which  it  was  situated.    The  pond  was  not  fenced  off  from  the  rest  JSaJEXtSi? 
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Seventhly, 
Of  tettlement 
bu  renting  a 
tenement. 

l.  What  is  a  tene- 
ment, &c. 

Renting  for*  or 
after. eran*,  con 
fcrs  a  settlement 
So  takinfr  land 
for  a  particular 
purpose. 


The  toll*  of  a 
market  atc  a 
tenement. 


Occupation  of  a 
tollhouse  And 
toll*  of  a  bridge 
demised  for  a 
year  by  five 
member*  of 
a  managing  com- 
mittee under 
their  own  seala, 
but  not  under 
the  corporation 


^OOt— (V.  Settlement  of  the  Poor.) 

tract;  hut  here,  the  pauper's  husband  had  a  right  to  all  the  rushes  *hsci 
might  grow  in  the  ponds  during  the  year.  That  gave  him  a  continuing  intoe* 
in  the  soil  for  the  whole  year;  and  by  renting  those  ponds,  together  irithlhe 
house  in  St.  Peter*,  he  held  a  tenement  of  greater  value  than  XOLpersaam. 
It  is  found  as  a  fact,  that  he  resided  in  that  house  for  more  than  a  year;  he 
therefore  gained  a  settlement  in  that  parish.  The  consequence  is," thai 4e 
pauper  was  improperly  removed  to  All  Saints.     Both  orders  quashed. 

Rex  v.  Brampton,  4  T.  R.  348.    The  pauper,  T.  Caile,  rented  premwiii 
Brampton  in  Cumberland,  of  the  yearly  value  or  9/.,  and  during  pan  of  At 
time  took  the  fogg  or  after-grass  of  two  fields,  the  one  for  30*.,  the  other  fa 
a  guinea  a-)  car;  the  whole  of  which  he  occupied  for  more  than  forty  dm. 
The  Court  of  A'.  B.  were  clearly  of  opinion  that  the  pauper  gained  i 
ment  in  Brampton  ;  and  that  this  could  not  be  distinguished  from 
Stoke.    They  added,  that  taking  land  for  a  particular  purpose,  such 
of  setting  potatoes,  was  sufficient  to  confer  a  settlement. 

R*x  v.  Chipping  Norton,  5  East,  230 ;  2  Bott,  1 12.     Removal  from  Of 
ping  Norton  to  Over  Norton.    Order  quashed.     Case  :  The  pauper  vol* 
live  at  Chipping  Norton,  where  he  rented  a  house  at  Si.  10s.  persmm 
The  corporation  of  Chipinny  Xorton  is  possessed  of  the  fairs  and  wri* 
within  the  borough,  ana  of  the  toll  for  all  cattle  actually  sold  at  (ie«. 
The  pauper  at  a  court-leet  took  the  said  toll  by  a  verbal  agreement  of  lit 
corporation  at  12/.  a  year,  and  continued  to  collect  it  under  that  agnrMl 
for  two  years,  when  it  was  agreed  that  he  should  have  it  for  ten  gun* 
under  which  last  agreement  he  collected  it  for  several  years  moit-Gi. 
Lift.  IS),  h.  20,  c.  2,  was  quoted  in  favour  of  the  settlement    "Thews* 
tenements  includes  not  only  all  inheritances  which  are  or  may  be  bote 
hut  also  all  inheritances  issuing  out  of  any  of  those  inheritances,  oreoncenv 
ing  or  annexed  to,  or  exercisable  within  the  same,  though  they  lie  not  ■ 
tenure ;  therefore  these  may,  without  question,  be  entailed  as  rents,  ertows* 
commons,  or  other  profits  whatsoever,  granted  out  of  land ;  or  uses,  ofioOj 
dignities,  uhich  concern  lands  or  certain  places,  &c,  because  all  nee 
savour  of  the  reality."    And  it  was  added,  that  the  renting  of  tolls  hid  heel 
so  much  considered  as  the  taking  of  a  tenement,  that  by  sect  56  of  tk 
general  turnpike  act,  13  Geo.  III.  c.  84,  it  is  provided,  that  no  toll-fife 
keeper  shall  gain  a  settlement  by  renting  the  tolls.     On  the  other  side  it 
was  said,  that  this  was  a  mere  personal  contract;  and  it  was  objected  thm 
corporation  could  only  demise  under  sen/,  and  here  the  tolls  were  stated* 
have  been  taken  by  a  verbal  agreement     And  Lord  Ellcnbowmgk,  C.  J-» 
said,  that  as  no  interest  passed  to  the  pauper  by  sucb  parol  deniff.  (he 
question  could  not  be  raised.     It  was  a  mere  licence  to  him  to  cued  the 
tolls,  the  right  to  uhich  still  remained  in  the  corporation ;  though  it  meht 
he  a  ground  on  which  to  apply  to  a  court  of  equity.     But  if  this  dimcihy 
(as  to  the  mode  of  agreement)  could  be  got  rid  of,  the  other  point,  as  to  the 
taking  of  the  tolls  being  a  taking  of  a  tenement  within  the  tHmstrortkia 
which  had  been  put  upon  that  statute,  might  be  disposed  of  in  favour  of  the 
settlement,  upon  the  authority  of  Lord  Coke,  in  his  comment  upon  the  sta- 
tutes of  Westminster,  "2  m,  and  on  Webb's  case,  8  Rep.;  and  on  the  opinion 
of  1/Ord  Kent/on  in  the  case  referred  to,  that  a  taking  of  an  incorporeal 
tenement  will  confer  a  settlement    The  Court  directed  inquiry  to  be  made 
if  any  interest  in  die  tolls  had  passed  from  the  corporation  to  the  pauper,  or 
any  person  under  whom  he  claimed.    Hut  it  was  found  that  no  other  instru- 
ment had  1>eeu  executed,  except  a  bond  given  by  the  pauper  to  the  corpo- 
ration, with  sureties  for  the  rent,  and  the  Court  said  that  could  convey  nothing 
from  the  corporation ;  and  the  order  of  sessions  was  quashed. 

Her  v.  North  Duffichl,  3  31.  <$•  £.  247.  Removal  from  Spaldingbm  to  S*& 
Duf field ;  confirmed.  Case :  By  33  Geo.  1 1 1.  "  for  building  a  bridge  over  the 
river  Derwent"  See,  certain  persons  are  constituted  a  corporation,  by  the  nutt 
of  the  Company  of  Proprietors  of  the  Derwent  Bridge,  and  are  empowewd 
to  have  a  common  seal,  &c.  In  pursuance  of  this  act  a  bridge  was  bn3t 
over  the  Ihru-vnt,  called  Bvbwith  Zfa'tfyr,  and  a  house  erected,  where  the  tolls 
are  collected.  In  February,  lull,  the  pauper  entered  into  the  occupation 
of  his  toll-house,  and  the  tolls  there  received,  in  pursuance  of  an  instrument, 
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h  6re  persons  therein  described  as  five  members  of  a  committee       Seventhly, 
id  for  managing  the  affairs  of  the  company  of  proprietors  of  Derwent     Of  settlement 
demised  to  the  pauper  the  toll-house  and  toll-bar,  together  with  the      hf  wiling  a 
and  tolls,  to  hold  for  one  year,  at  the  rent  of  126/.  by  monthly  pay-        tenement. 
and  the  pauper,  together  with  one  Holt  by,  his  surety,  covenanted  a#  what  to  a  ten*. 
s  five  persons  to  pay  to  the  company  the  yearly  rent ;  and  in  default  meat,  &c. 
it  should  be  lawful  for  the  company  to  enter  upon  the  toll-house,  &c,  wai,  wm  held 
eive  the  tolls,  &c.    This  instrument  was  signed  and  sealed  by  the  JSaSSvaS 
re  parties,  but  the  seals  of  the  five  persons  were  only  their  private  annual  ▼aloe  of 
id  Uie  corporation  seal  was  not  affixed  to  this  instrument.    The  pau-  JJe  to"j*°**'. 
inued  in  the  occupation  of  the  toll-house  and  the  tolls  above  forty  in^nVepowBdsT 
id  paid  rent  for  the  same.    The  toll-house  is  situate,  and  the  tolls 
tie,  in  North  Duffield.    The  annual  value  of  the  toll-house  did  not 
5/.,  but  the  annual  value  of  the  tolls  greatly  exceeded  10/.,  and 
Te  let  for  70/. — After  argument,  Lord  Ellenborough,  C.  J.,  said,  The 
*  in  the  toll-house,  if  it  had  been  of  sufficient  value,  might  have 
d  the  purpose  of  a  settlement,  but  there  the  value  fails ;  and  (he  tolls 
things  which  lie  in  tenure,  but  only  in  grant ;  therefore,  without  a 
i  interest  in  them  could  not  pass.  (a)—Le  Blanc,  J.  In  Wood  v.  Tate, 
ntiff  in  replevin  was  the  party  distrained  on,  and  paid  rent  to  the 
y  whom  the  distress  was  made;  he  was,  therefore,  stopped  from 
;  that  he  held  under  them.    He  had  acknowledged  a  holding  by  the 
t  of  rent — Bay  ley,  J.  That  case  shews  the  distinction  between  land 
incorporeal  hereditament.    Orders  quashed. 

r.  Denbigh,  5  East,  333.     R.  Hughes  agreed  with  the  toll-keeper  in  A  toU-kevper 
o  and  receive  the  tolls  in  the  turnpike  house  in  H.  as  the  servant,  Sent  by'renSnc 

the  use  of  the  toll-taker,  for  which  he  (Hughes)  was  to  be  paid  a  tenement  in  the 
per  week.    Hughes  went,  and  whilst  there  he  took  a  field  in  //.  of  ^J*^*°  jSfj&i 
le  of  12/.  a  year.     During  this  time  he,  his  wife,  and  family,  con-       ^" 
residing  in  the  toll-house.    The  13  Geo.  II  I.  c.  84,  8.  56,(b)  enacts, 
no  gate-keeper  residing  in  a  toll-house  shall  thereby  gain  a  settle- 
i  any  parish,"  &c.     It  was  argued  that  the  word  thereby  included 
sidrnce  in  the  toll-house;"  and  that  such  residence  should  not  be 
i table  to  the  settlement. — Lord  Ellenborough,  C.  J.    The  act  only 
hat  a  settlement  should  not  be  gained  by  keeping  the  gate  or  renting 
,  and  residing  in  the  toll-house.     But  that  does  not  prevent  him 
ining  a  settlement  aliunde  in  the  same  parish  where  the  toll-house  is 

;  that  here  a  close  worth  above  10/.  was  rented  in  the  parish,  and 
as  residence  in  the  parish.  He  did  not  even  rent  the  tolls:  he  was 
the  servant  of  another.     Order  of  sessions  quashed. 

v.  Elvet,  11    East,  i>3.      Removal  of  Frances,  the  widow  of  John   A  person,  renting 
,from  West  Rainton  to  Ehet.     < Met  confirmed.     By  30  Geo.  III.   SdtoJtoUl™' 
ntitoled  "An  act  for  paving,  lighting,  watching,  and  regulating  the  tnrnpike  house, 

Sec.,  of  Durham,"  authorising  the  commissioners  to  take  tolls,  and   £J\£f|^0£er 

persons  to  collect  them  in  the  streets  of  Durham;  it  is  provided,  that  gionerfappointed 
d  of  collecting  the  tolls  in  this  manner,  it  should  appear  to  the  com-  by  statute  for 
?rs  more  expedient  to  collect  the  same  at  toll-houses  or  turnpikes,  it  v*yiDg,  lighting, 


i 


1  Rex  v.  Chipping  Xorton  (ante,     ler,  J.  The  Court  go  upon  this  ground. 


t 
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m  he  rented  Uie  wanens  constantly  depasturing  the  nine,  and  plough-      Seeenthly, 
me  pert  thereof. — Lord  Kengon,  C.  J.  If  we  were  now  called  upon     Ofsettkment 
»  firat  time  to  make  a  decision  on  this  statute,  perhaps  I  should  hare     *9  r^j"f  * 

limculty  on  the  subject;  hut  the  Ckmrte  ||~ 

I  cannot  quite  agree  with  Rex  v.  Lockerlg;  because,  after  it  had 
leaded  in  so  many  cases,  that  an  incorporeal  hereditament  would  give 
ement,  I  should  have  thought  that  that  case  would  have  received  a 
sit  determination.  But  without  considering  that  case,  I  think  that  the 
r  took  a  tenement  in  CheJdon  Herring,  both  by  renting  the  dairy  and 


men.    Lord  Cbfttsays  that  prima  tonsur*  is  a  tenement;  then  the  fi^mlmto 


was  a  tenement    The  other  taking  was  also  sufficient ;  for  it  was,  if  I  ufi  rabbits, 
tse  the  expression,  a  pernancy  of  the  profits  of  the  land  by  the  mouths  SSftSSJ°S_, 
*  rabbits.    A  free  warren  is  the  subject  of  a  family  settlement;  a  me^aljsvto 
if  will  lie  for  it;  and  the  renting  of  it  is  sufficient  to  give  a  settlement,  enter  wjjLtaki 
s  case  had  been  precisely  similar  to  Rex  v.  Lockerip  (a),  perhaps  I  **•*»*»*•■■<•) 
1  hare  hesitated  before  I  agreed  to  overturn  that  decision ;  out  as  this 
tinguishable  from  that  case,  (though  the  distinction  is  nice,)  I  think 
he  pauper  gained  a  settlement  in  CheJdon  Herring. — Ashurtt,  J.  It 
i  difficult  to  reconcile  all  the  cases  on  this  subject.    It  Rex  v.  Lockerh 
r,  I  do  not  see  how  this  pauper  can  have  gained  a  settlement  in  Chal- 
hiring;  but  as  there  are  authorities  both  ways,  I  am  inclined  to  think 
i  settlement  was  sained  in  CheJdon  Herring ;  the  criterion,  by  which 
oestion  is  to  be  decided,  being  the  ability  of  the  person  taking  the 
tent — Bnller,  J.  In  all  doubtful  cases  one  leading  ground  is,  the 
r  of  the  pauper  to  pay  the  10/.  per  mnnum.    But  on  the  facts  here  $ 

L,  I  think  this  person  rented  a  tenement  within  the  statute  of  Car.  II. 
not  agree  with  the  determination  of  Rex  v.  Lockerlg,  That  was  eon- 
d  as  a  personal  contract;  but  all  contracts  are  in  all  respects  personal, 
oestion  in  such  cases  really  ought  to  be,  whether  or  not  ft  be  e  contrmei 
five  the  profits  out  of  Umdr  The  present  I  consider  as  such;  and  so 
■at  in  Rex  v.  Lockerlg,  I  am,  therefore,  of  opinion,  that  the  conclu- 
lrawn  in  that  case  was  wrong.  As  to  the  other  point,  I  do  not  con- 
mis  merely  as  a  privilege  to  kill  rabbits  when  the  pauper  could  find 


The  esse  of  Rex  v.  Loekerly,  which  every  cow  until  she  shall  be  delivered, 

r  v.  Tolpuddle,  post,  532,  is  now  and  also  what  may  be  reasonable  for 

led,  was  as  follows : — Burr.  S.  C.  every  calf  wanting  to  each  cow.     £.  to 

Bott,    n.   137.      Removal   from  pay  to  Af.  3/.  5*.  for  every  cow;  payable 

rig  to  Shirefield  English,  quashed,  quarterly."     E.  entered  and  occupied  ; 

taper  went  to  Loekerly,  and  there  the  cows  were  fed  on  the  lands  mentioned ; 

d  lata  articles  of  agreement  with  and  during  some  time,  sheep  belonging 

r.  M,  as  follows : — M.  covenanted  to  Af.  were  fed  with  tbem  on  a  part  of 

the  pauper  to  demise  to  him  a  them ;  but  the  thirteen  acres  of  meadow 

of  sixteen  cows,  with  a  messuage  were  never  fed,  but  by  the  said  cows, 

welling-house,  and  feeding  for  the  After  argument,  Wright,  J.,  said,  That 

on   twenty-one   acres   of  clover  the  land  seemed  to  have  remained  to  M., 

i,  and  thirteen  of  meadow  land,  for  he  was  to  lay  it  up  at  such  a  time. 

be  after-lease  of  a  meadow,  all  in  That  a  tenement  must  lie  in  tenure,  and 

rig;  "also  the  run  of  the  yard,  must  relate  to  land,  whereas  this  contract 

le  arshes  of  the  farm  (of  which  the  related  to  cows.     The  pasture  of  the 

&c.  were  part)  for  pigs ;  and  the  ground,  generally  is  not  let ;  but  only 

'one  horse  with  the  cows,  for  one  the  feeding  of  sixteen  cows.    That  the 

M.  to  allow  £.  all  the  sherl  wheat  value  of  the  meadow  was  not  stated. 

r  from  the  corn  growing  on  the  That  it  was  only  an  agreement  for  the 

and  also  provide  tor  the  use  of  the  use  of  the  cows,  and  the  feeding  of  them ; 

,  when  wanted,  five  tons  of  hay ;  and  was  merely  personal.    That  no  in- 

*  the  feed  of  the  cattle,  cause  the  terest  in  the  land  passed  or  was  intended 

•mentioned  lands  to  be  laid  up  at  to  pass.    (And  he  said,  that  if  in  the 

l  times ;  and  fetch  the  necessaries  case  of  Minchin  Hampton,  it  were  an 

oel  of  £.  home  to  the  me&auage.  agreement  "  for  the  pasture  only  of  the 

f  the  cows  shall  not  be  delivered  of  land,"  he  should  doubt  of  it.)— To  this 

•ahres  by  the  1st  of  May,  M.  shall  the  other  judges  assented ;  and  quashed 

t,  out  of  the  rent,  2s.  per  week  for  the  order  of  sessions. 
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at  of  land.    In  order  to  make  a  tenement,  it  is  not  necessary  the       ftswtfifr, 
Krald  have  the  fee  simple  or  fee  tail ;  any  minute  interest  in  land  it     Of  settlement 
if  a  tenement;  such  minute  interest  indeed  cannot  be  entailed,  but     hf  rtuHmg  a 
parcels,  when  consolidated  together,  may.    A  beast-gate  has  been       temmtnt* 
be  a  tenement,  and  yet  that  is  not  the  whole  land  but  the  profits  of  g,miattaatta«- 
d  to  a  certain  amount    So  here  the  profits  of  those  lands  are  to  be  meat,  *c 
xdusively  by  the  cows  which  the  pauper  rented.    If  the  cattle  had 
s  own,  and  he  had  rented  the  feeding  of  them,  that  would  hare  been 
tionably  a  tenement,  like  the  taking  of  a  pasture,  the  hay  and  after- 
Anri  I  think  that  these  cows  were  the  pauper's  for  a  certain  period; 
sre  not  so  far  his  own  that  he  could  have  sold  them,  but  they  were 
fc  he  might  use  them  under  the  contract  for  a  limited  time.  And  this 
t  the  less  the  taking  of  a  tenement,  because  the  pauper  could  only 
le  land  in  a  particular  mode,  for  in  many  farina  the  tenant  stipulates, 
will  not  depasture  sheep  or  horses  on  particular  grounds.    I  do  not 
nfhre  why  this  is  not,  strictly  speaking,  a  tenement,  for  the  pauper  had 
ortain  part  of  the  year  the  exclusive  right  to  the  pasturage  of  these 
s,  to  be  taken  by  the  mouths  of  the  cattle. — The  other  judges  delivered 
•  to  the  same  effect    Both  orders  confirmed. 

▼.  Minworth,  2  East,  198.    Removal  from  Minworth  to  Worley  ^S'J?*0" 
teg  quashed.  Case:  The  pauper,  by  a  verbal  contract,  rented  from  arodepaetenST 
Say  till  six  weeks  after  Michaelmas,  two  cows,  at  6c.  a  cow  per  week,  most  be  <**• 
?.,  the  tenant  of  certain  lands  in  Minworth.    It  was  agreed  that  the  {«  Joan*!* 
if  the  cows  should  feed  and  support  them :  they  were  to  be  fed  on 
lands  specified,  but  which  lands  were  not  of  the  annual  value  of  10/. 
not  to  feed  any  other  cattle  in  any  of  the  lands  whilst  they  were 
tied  by  the  cows  rented  by  the  pauper.    It  was  contended  that  it  was 
,  if  the  annual  value  of  10/.  had  arisen  from  something  connected 
e  reality,  though  no  part  thereof. — Grose,  J.  This  case  is  very  plain, 
the  pauper  occupied  a  tenement  of  10/.  a-year  value,  he  could  gain 
enent    And  th«t  fact  is  expressly  negatived;  for  His  stated  that  he 
two  cows,  which  were  to  be  fed  on  particular  lands,  and  that  those 
rere  not  of  the  annual  value  of  10/.  That  makes  an  end  of  theques- 
rhe  principle  on  which  the  renting  of  dairies  has  been  holden  to 
i  settlement  is,  that  in  truth  it  is  a  contract  for  a  certain  interest  in 
i  to  be  eDJoyed  in  a  particular  manner ;  that  alone  constitutes  it 
dug  of  a  tenement;  and  in  each  of  these  cases  which  have  been 
I  on  that  ground,  it  was  understood  that  the  land  itself  was  of  the 
e  value.    The  pauper,  then,  did  not  gain  a  settlement  by  the  renting 
mpation  in  question.— Lawrence,  J.  In  Rex  v.  Tolpudddle,  the  value  'SHHSXiS^ 
cows  was  never  taken  into  consideration  as  forming  part  of  the  value  no  part  of  the 
tenement.    The  produce  of  a  warren  is  the  rabbits,  as  much  as  the  anno*1  value. 
e  of  the  fishery  is  the  fish. 

t.  EeUinyton,  3  East,  113.   Removal  from  Breadsall  to  Hollington  uS^^SSSm 
ltd.  Case :  The  pauper  went  to  reside  in  St.  Werburgh  in  Derby,  and  HgbttoUie  vm*- 
ad  a  house  there  of  the  annual  value  of  5/.    During  the  time  he  occu-  tore  where  the 
is  house,  he  rented  the  ley  of  two  (of  his  own)  cows  from  May-day  SerowS  behSJ14 
\mebnas,  at  six  guineas,  in  a  large  pasture  containing  100  acres,  and  own,  itise.com- 
innual  value  of  250/.,  belonging  to  Mr.  Mundy.   Mundy  was  under  mon  **  I*0""* 
iction  as  to  what  number  of  cows  he  kept  in  it.    It  was  insisted  that 
nmstance  of  the  pauper's  having  no  exclusive  right  to  the  pasturage, 
.  this  from  the  preceding  cases.— 'Lord  Ellenborough,  C.  J.    This  is 
\  more  than  a  common  in  gross,  which  has  been  holden  to  be  a  tene- 
ithin  the  statute.    If  Mr.  M.  overstocked  the  land,  the  tenant  might 
in  damages. — Lawrence.  J.    Mr.  J.  Duller  states  that  the  question  in 
ke  the  present  is  this,  Whether  or  not  it  be  a  contract  to  receive  profits 
land  ?  If  that  be  so,  it  determines  this  case,  for  here  the  cows  were 
iper's  own,  and  the  contract,  which  was  for  the  pasturage  of  them, 
the  words  of  Lord  Kenyan  in  the  same  case,  a  contract  for  the 


was  admitted  that  the  annual  value  of  the  land  was  more  than  101.    See 

2  East,  199,  n.  (c.) 


uucu  me  Bttiue  uuw  mur  successive  setuHius,  turn  uic  cuw  wus 
?d  in  the  same  way  on  Evans's  farm.  The  summer  pasturage 
lone  was  admitted  to  be  of  the  value  of  5/.  each  season. — After 
isel,  Lord  Ellenborough,  C.  J.  It  has  been  too  long  ago  decided 
ilen,  that  the  hiring  of  the  feeding  of  cows  is  a  sufficient  taking 
it  to  confer  a  settlement  within  the  statute,  if  the  tenement  be  of 
lie ;  and  here  the  necessary  value  is  made  up  by  the  contract 
tuner  entered  into  for  hiring  the  milking  of  a  cow  in  the  mau- 
the  case.  A  contract  for  the  mere  milking  of  a  cow  is  indeed 
i  a  contract  for  a  personal  thing,  and,  therefore,  unless  through 
of  the  cow,  he  contracted  for  the  permanency  of  the  profit  of 
ould  be  no  settlement  gained.  But  the  question  is,  whether  by 
,  explained  as  it  is  by  the  subject  matter  and  the  circumstances, 
is  not  to  furnish  the  pauper  with  a  cow  to  be  fed  upon  the  laud. 
is  understand  the  subject  of  their  contract,  a  few  words  are  suf- 
;  terms  of  it,  and  sometimes  it  may  be  collected  from  their  acts, 
Is.  Here  the  contract  was  made  by  the  pauper  with  a  man  who 
and  cows  then  feeding  on  it :  to  hiin  the  pauper  applied  for  the 
cow,  and  Harvey  agreed  that  the  pauper  should  have  a  cow/or 
r  91.,  and  the  particular  cow  was  pointed  out  The  term  season 
t,  according  to  the  subject  matter,  during  the  time  that  the  grass 
and  to  feed  the  cow.  [During  the  argument,  Lord  Ellenborough 
ot  "  seas*m"  mean  pasture  season  ?  can  the  word  season  be  con- 
ut  reference  to  pasture?]  The  cow  was  tlieu  fed  upon  the 
i,  but  nothing  was  said  how  or  where  the  cow  should  be  fed, 
particular  land  on  which  the  cow  was  to  be  fed  was  not  men- 
the  pauper  was  told  in  what  pasture  the  cow  would  be  first 
L  whenever  the  pasture  was  changed  he  was  informed  of  it. 
rt  to  be  fairly  understood,  that  when  the  cow  was  to  be  milked 
pound,  she  was  also  to  be  fed  there  ?  What  could  lie  meant  by 
t  pasture,  but  for  the  purpose  of  her  being  fed  on  fresh  pasture? 
owner  had  fed  the  cow  on  dry  food,  as  grains,  instead  of  pasture, 
wteen  a  breach  of  the  contract.  The  parties  meant  to  contract 
N&d  cow  for  the  purpose  of  milking.  The  principle  established 
f  cases  cannot  now  be  questioned,  and  this  case  is  governed  by 
.  The  pernancy  of  profits  of  land  must  be  established,  in  order 
lettlement  by  this  kind  of  contract ;  here  I  think  it  was  estab- 
inswer  to  the  observation,  that  the  pasture  was  pointed  out,  that 
night  know  where  the  cow  was  to  be  milked,  Grose,  J.,  said, 

t  nr\t    Ko  nn<lni«t/kA/l   tl»nt    tltn    i>nw   ivus  In  V»*»  fori    AT)    i\l(*  n«stlir*» 


K)ti  $QOr— (V.  Settlement  of  the  Poor.) 

VirnrUi/,        pasture-fed  cow  ?     It  is  objected  that  no  specific  laud  was  puinled  out  on 

i*f  s*"t!*>iient     which  the  cow  was  to  be  fed ;  but  that  need  not  be  agreed  upou,  hot  need  it 

fry  renting  a      nave  i>ecn  fej  upon  the  wine*  land  on  which  the  owner  was  reading.    It  is 

tenement.        clear,  however,  that  this  cow  was  to  be  fed  upon  the  farm  in  the  occupation 

*7\v\\ait\*  a  tene-  °f  Evans,  or  upon  land  that  he  was  to  provide  for  her,  and  in  fact  she  was 

unit,  &v.  depastured  upon  the  farm  all  the  season. — Bat/let/,  J.  Here  there  con  be  no 

doubt  that  the  contract  was  for  the  milking  of  a  cow  which  should  be  pas- 
ture-fed during  the  season,  cither  upon  land  of  the  farm  in  the  parish  where 
the  parties  contracted,  and  were  residing,  or  at  least  within  a  reasonable  dis- 
tance of  it,  in  order  that  the  pauper  might  have  a  convenient  opportunity  of 
coming  to  milk  the  cow.  And  if  the  owner  had  fed  the  cow  otherwise  dan 
upon  pasture,  an  action  by  the  pauper  would  have  lain  for  a  breach  of  (he 
contract,  (a)  Order  of  sessions  confirmed. 
The  contract  Rex  v.  Sutton  St.  Edmunds,  1  B.  £•  C.  536 ;  2  D.  $•  R.  800.    Renxrol 

th^m^m?  of  Tm  Watsim>  from  Lenrington,  to  Sutton  St.  Edmunds.  Order  confirmed, 
the  growing  pro.  Case :  The  pauper,  at  Lady-day,  1793,  agreed  with  J.  Vlyatt,  a  fanner  in 
»iui-e  of  tbc  land.    Lererington,  to  serve  him  as  a  confined  labourer  in  husbandry  (that  is,  to  work 

for  him  and  no  other  person)  for  a  year.    The  agreement  was,  the  pauper  to 
have  18/.  n-year,  wages.    His  master  either  to  find  him  two  cows,  or  the  pau- 
per was  to  be  at  liberty  to  provide  himself  with  two  and  feed  them  on  Ids 
master's  farm  during  the  same  year.    The  pauper  went  into  the  service  of 
t Hyatt  under  the  agreement,  at  Lady-day,  1793,  and  continued  therein  oil 
Lady-day,  1797,  under  contracts  to  the  same  effect     During  the  first  thne 
years  of  such  servitude,  the  pauper  lived  in  a  house  on  liis  master's  farm  in 
Wisbeach  Hiyh  Fen,  and  the  last  year  of  such  service,  in  a  cottage  at  Lnc- 
rington.    The  occupation  of  the  cottage  was  incidental  to  the  service  of  the 
pauper,  who  was  discharged  from  it  at  the  same  time  that  he  left  his  service. 
Hie  pauper  bought  one  cow,  and  his  master  found  him  another,  both  ef 
which  were  fed  during  the  summer  in  the  pasture  of  his  master,  and  a  me 
winter,  were  kept  in  the  straw-yard  of  his  master,  and  fed  with  hay  grown 
upon  the  master's  lands.    The  pauper  had  the  exclusive  use  and  advantage 
of  such  cows.     If  the  pauper  had  not  liad  such  cows  kept  for  him  on  us 
master's  farm,  he  would  have  had  more  wages;  and  at  the  time  he  left 
UtyatCs  service  in  1797,  he  took  his  cow  with  him.     Evidence  was  gi«YD« 
that  the  keen  of  the  two  cows  during  the  summer  months  would  require  no 
acres  and  a  half  of  land,  on  which  they  were  fed ;  and  that  such  acres  were 
worth  together  annually,  5/.  bs. ;  and  that  to  cut  hay  sufficient  for  the  winter 
keep,  would  require  two  acres  and  a  half  more  of  such  land,  of  the  annual 
value  of  5/.  5s. ;  and  that  the  summer  feed,  and  winter  keep  with  hay,  for 
the  two  cows  on  such  farm,  were  of  the  annual  value  of  10/.  10t.    The 
sessions  were  of  opinion,  that  the  keeping  and  feeding  of  the  cows  under  me 
above  circumstances  did  not  constitute  such  a  tenement  as  gave  the  pauper 
a  settlement.     Puller  supported  the  order  of  session,  in  the  course  of  wb« 
argument,  Bayley,  J.,  referred  to  Rex  v.  Oswald  Tirissell,  M.  T.,  1818,  ii 
which  case  the  pauper  rented,  inter  alia,  the  milk  of  a  cow  to  be  kept  by  the 
owner;  her  keep  made  up  the  necessary  value,  10/.,  and  she  was  in  met 
pasture-fed ;  but  it  was  held,  that  as  it  did  not  appear  to  have  been  made 
matter  of  bargain  that  she  should  be  pasture-fed,  airing  her  milk  w  not 
necessarily  taking  a  tenement,  and  the  order  of  sessions,  allowing  the  settle- 
ment, was  quashed. — IIolroyd,J.  The  sessions  have  not  found  that  the  right 
of  feeding  the  two  cows  on  the  land  was  of  the  annual  value  of  10/.— 
Abbott,  C.  J.    It  has  been  settled,  in  several  cases,  that  the  liberty  to  tale 
the  profits  of  land  by  the  mouths  of  cattle  is  a  tenement,  within  the  13  k  14 
Car.  II.;  but  Rex  v.  Oswald  Twissell  is  an  authority  to  show  that  the  cos- 
tract  must  apply  to  growing  produce,  and  that  a  contract  partly  for  growing 
produce  and  partly  for  hay,  is  insufficient  to  give  a  settlement.    The  eon- 
tract  in  this  case  is  not  very  distinguishable  from  that  in  Rex  v.  3fi$uier, 


(a)  So  also  in  Rc\  v.  Minster,  (post,  543,)  the  liberty  to  feed  two  covrt  on  fa" 

master's  farm  was  held  a  tenement. 


given, 


Seventhly — Of  Settlement  by  Tenement. —  II.  What  a  Tenement,  &c.     537 

although  it  is  to  be  observed,  however,  that  no  question  was  raised  in  that       Seventhly. 
case  as  to  the  manner  in  which  the  cattle  were  to  he  fed.    The  question  was     Oftettlemmt 
Crested,  both  by  the  bar  and  the  bench,  as  if  they  were  to  feed  upon  the  prow-     *y  renting  a 
rug  produce,  aad  that  the  pauper  acquired  a  right  to  the  profits  of  the  land        tenement. 
Kadi. — Le  Bkmc,  J.,  says,  "the  liberty  of  taking:  the  profits  out  of  land  is  3.  what  is  atene- 
finmd  to  be  of  greater  value  than  10/."*   It  was  a  point  conceded  in  that  case,  ment,  &c. 
that  the  mode  of  feeding  was  sufficient  to  give  a  settlement     Here  the 
distinction  is  pointed  out,  and  according  to  Rex  v.  Ostcald  Tunssell,  the 
contract  must  De  to  feed  the  cattle  with  the  growing  produce  of  the  land. 
Mow  in  this  case  the  master  was  only  bound  by  the  contract,  to  feed  the 
cattle  during  the  year,  upon  the  farm,  according  to  the  usual  mode,  that  is, 
tb  feed  them  durmgthe  summer  upon  the  pasture,  and  during  the  winter 
m  the  straw-yard.    The  summer  keep  upon  the  pasture  is  found  to  l>e  of  no 
er  value  than  five  guineas,  and  the  winter  keep,  for  the  reasons  already 
iv  cannot  be  taken  into  consideration ;  and  that  being  so,  I  am  of  opinion, 

the  pauper  did  not  gain  any  settlement  in  Lererinqton. — BayL>yyJ.  The 

party,  in  order  to  gain  a  settlement,  must  come  to  settle  upon  a  tenement  of 
me  yearly  value  of  10/.  The  right  to  take  the  herbage  and  produce  of  tho 
foil  is  a  right  to  the  profits  of  the  land,  and  constitutes  a  tenement.  But  the 
contract  must  be  for  taking  the  growing  produce  of  the  land.  Now  here  it 
ll  stated,  that  by  the  contract,  the  pauper  was  to  be  at  liberty  to  feed  the 
cows  on  his  master's  farm  during  the  year.  By  that  contract  the  master 
would  be  hound  to  feed  the  cows  during  the  whole  year  in  the  usual  mode, 
vis.  to  feed  them  on  the  pastures  during  the  summer,  and  in  the  straw-yard 
ill  1  Tim,  die  winter.  The  right  to  feed  cattle  for  a  period  of  the  year  when 
they  are  usually  pasture-fed,  by  eating  the  growing  produce  of  the  land,  is  a 
ment ;  hut  the  right  to  feed  cattle  by  dry  food  not  necessarily  a  part  of 
produce  of  any  particular  laud,  is  not  a  tenement  That  point  was  not 
en  in  Rex  v.  Minster.  Rex  v.  Osteoid  Tuvssell,  is  an  authority  expressly 
ttrsnetr,  that  the  value  of  the  pasturage  can  alone  be  taken  into  consideration 
in  estimating  the  value  of  the  tenement  occupied  by  a  pauper  under  such  a 
contract  as  this.  Here,  the  value  of  the  pasturage  alone  amounted  only  to 
6L  6*.,  and  consequently  the  pauper  had  not  a  tenement  of  the  annual  value 
of  10/. — Holroyd,  J.  I  am  of  opinion  that  the  pauper  gained  no  settlement 
by  this  contract.  Agreements  for  liljcrty  to  take  the  growing  produce  of 
land  by  the  mouths  of  cattle,  have  been  considered  as  equivalent  to  a  demise 
of  die  land,  at  a  rent  equal  to  the  profits  of  the  laud,  and  to  constitute  an 
incorporeal  tenement.  The  party  entitled  to  the  privilege  is  considered  for 
mis  purpose  as  the  occupier  of  land  of  that  value.  The  authorities  establish, 
that  where  such  a  contract  confers  a  ri^ht  of  pasturage  of  the  annual  value 
of  10/.,  a  settlement  is  gained.  But  a  contract  to  feed  cattle  with  hav  in  a 
straw-vard,  gives  no  right  to  the  occupation  of  land  from  which  the  hay  is 
cut.  It  is  rather  a  personal  contract  for  the  sale  of  so  much  hay  as  shall  be 
necessary  for  the  sustenance  of  the  cattle.  Heie  then  the  pauper  had  an 
interest  in  that  land  alone  on  which  his  cows  were  depastured  during  the 
summer,  and  the  annual  value  of  that  was  only  f>/.  5s.,  and  insufficient. 
Order  affirmed. 

Rex  v.  Bardwell,  2  B.  <$■  C.  lfil  ;   3  D.  S'  R  369.     Peter  Firman  was 
removed  from  Bardwell  to  Ixworth.    Order  quashed.    Case :   About  twenty- 
four  years  ago,  the  pauper,  a  married  man,  was  hired  for  a  year  by  #.,  of 
Ixworihy  as  his  shepherd ;  he  was  to  have  a  house  and  garden  rent  free,  Is. 
a-week,  and  the  going  of  thirty  sheep  with  his  master's  flock  as  wages.    The 
pauper  lived  for  two  years  with  S.  in  Ixworth,  at  these  wages,  during  all 
which  rime  the  thirty  sheep  went  with  his  master's  flock  on  the  farm,  the 
whole  of  which  was  situated  in  that  parish.   The  feed  of  the  thirty  sheep  was 
vwth  16V.  a-year,  exclusive  of  the  house  and  garden.     If  the  pauper  had 
lot  been  allowed  to  keep  the  sheep,  he  must  have  had  more  wages.    During 
die  argument,  Bayley,  J.,  asked,  Is  there  any  case,  except  Rex  v.  Minster , 
"here  the  pauper  gained  a  settlement  by  renting  a  tenement  without  (a) 


(a)  As  to  this  point,  see  tit.  ftrrfftfrtUf. 
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Twenty,  one 
cwi's  '•  £01115** 
dw»  not  imply 
pasture  fed. 


IBoor— (V.  Settlement  of  the  Poor.) 

residing  upon  any  part  of  it  ?  Rex  v  Houghton  le  Spring*  1  Eatt ,  247 ;  and 
Bex  v.  Stnvtnn,  Burr.  S.  C.  125. — Bay ley ,  J.  This  case  certainly  comc«vtr> 
near  to  Bex  v.  Minster*  but  that  is  open  to  much  observation.  It  was  there 
conceded  that  the  right  to  have  the  cows  fed  upon  the  master'*  farm  *asa 
tenement,  and  the  only  question  discussed  and  decided  was  the  nature  of 
the  consideration  given  tor  that  tenement.  In  Rex  v.  Otwald  7*nW/,  it 
was  held,  that  unless  it  was  stipulated  in  the  original  bargain,  that  the  cow* 
should  be  pasture-fed,  a  settlement  would  not  be  gained,  and  that  decision 
was  recognised  and  acted  upon  in  Rex  v.  Sutton  St.  Edmund*,  (a)  lu  the 
present  case,  it  is  probable  that  the  sheep  were  fed  upon  the  growiinr  «ro- 
duce,  to  the  value  of  10/.  per  annum,  but  as  it  was  not  any  part  of  the 
original  bargain  that  they  should  be  so  fed,  it  falls  expressly  within  these 
two  cases  and  is  not  sufficient  to  confer  a  settlement. — Best*}.  As  there 
was  not  any  agreement  here  that  the  sheep  should  he  fed  in  growing  pro- 
duce, the  case  fell  within  licx  v.  Sutton  St.  Edmunds.  (6) 

Ilex  v.  Thornhnm,  0  B.  £•  C.  733.  Case:  The  pauper  *  as  hired  a> 
shepherd,  at  12*.  a- week,  <Vc,  and  to  hare  tuvnty-oite  vires  going.  Tht 
pauper  lived  uuder  this  agreement,  and  brought  with  him  his  cues  aoJ 
lambs.  The  "  going"  of  the  ewes  was  worth  10/.  a-year.  During  a  partuf 
the  first  year,  the  ewes  were  fed  off  the  master's  farm,  on  the  turnip*  of  * 
neighbouring  farmer,  and  during  a  part  of  the  second  winter  they  were  W 
on  straw. — Bayley,  J.  I  think  the  fair  meaning  of  the  expression  is  that  hi* 
twenty-one  ewes  were  to  be  with  aud  to  go  with  his  master'*  flock,  and  »« 
to  be  fed  from  time  to  time  upon  growing  produce,  or  on  hay,  as  his  mfcier* 
flock  was.  If  the  term  "  going"  in  that  country,  has  acquired  a  peculiar 
meaning,  the  sessions  should  have  found  that  fact ;  but  without  such  expla- 
nation, we  must  understand  the  word  in  its  usual  sense;  and  so  construing iL 
the  meaning  of  the  bargain  is,  that  the  servant  was  to  have  the  ewe*  fei 
either  on  grow  ing  produce,  or  on  hay  and  straw,  as  his  master's  flock  «Si 
and  then  it  is  quite  clear  that  no  settlement  was  gained.  For  the  authoribrt 
establish,  that,  in  order  to  confer  a  settlement,  it  must  be  part  of  the  tar* 
gain  itself  that  the  cattle  should  be  /Mixture  fett,  and  that  it  is  not  sufficient 
that  they  arc  in  fact  so  fed.  His  Lordship  then  referred  to  Rex  v.  Ihria 
Abbey;  and  Bex  v.  Oswald  Twis&le,  as  authorities  for  that  position :  and  sail, 
In  all  the  cases  cited  in  argument,  there  was  a  right  of  turning  the  cattle  «• 
a  particular  piece  of  land.  A  eattle-gate  imports  a  right  of  pasture  ou  pai- 
tieular  ground.  Considering,  therefore,  the  terms  of  the  contract,  and 
believing  that  neither  of  them  had  any  very  accurate  idea  of  the  liieanuu: 
of  the  term  "  going,"  I  think  they  must  he  taken  to  have  used  it  in  i» 
ordinary  sense.  Consequently  no  settlement  was  gained. — Holnn/dy ).  Vn 
word  "  going"  has  no  technical  meaning.  I  think  that,  in  its  ordinary 
sense,  and  when  used  in  relation  to  the  subject-matter  of  such  a  contract  a> 
this,  it  imiMirts  that  which  was  explained  by  the  other  words  used  in  the  a* 
tmet  in  iter  v.  Bardwell*  to  be  its  meaning  there,  viz.  that  the  scnart'* 
cattle  should  go  with  his  master's  flock.  The  contract,  therefore,  in  ths 
cjise,  gave  the  servant  no  right  to  have  his  ewes  pasture  fed  ;  and  that  hein? 
so,  the  authorities  referred  to  establish  that  no  settlement  was  gained  in 
Tliornham. — Lit t hd ale,  J.  This  ease  depeuds  entirely  upon  the  mean- 
ing of  the  term  "going."  I  am  not  aware  that  that  word  is  used  m 
the  country  in  the  sense  attributed  to  it  in  the  course  of  the  argument 
If  the  court  of  quarter  sessions  had  found  that  the  word  "  going"  had  thai 
particular  meaning  in  the  part  of  the  country  where  the  bargain  was  nude* 
we  should  have  been  bound  by  it.  But  there  being  no  such  finding  *' 
ought  to  understand  that  word  in  its  ordinary  sense,  and  so  understanding  it* 
I  think  the  meaning  of  the  contract  was,  that  the  twentv-one  ewes  were  S> 
go  as  the  other  ewes  went,  viz.  to  be  fed  on  growing  protfucc  or  on  dry  food 
as  his  master's  cattle  were ;  and  if  that  }ye  so,  then  it  is  quite  clear  that  the 
going  of  twenty-one  ewes  did  not  constitute  a  tenement,  and,  therefflfc 
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10  settlement  was  gained  in  the  parish  of  Thomham.    Order  of  sessions       Seventhly, 
lnashcd.  Qf  renting  a 

Rex  v.  Bennetcorth,  2  B.  f  C.  775.     Removal  of  James  Fletcher,  from         tMement. 

Bennetrorth  to  Calcethorpe.  Order  quashed.     Case:  In  1803,  the  pauper  (a  ,  Wn«tt«ateno- 

narried  man)  was  hired  bv  yearly  hiring  as  a  confined  labourer  in  hus-  ment.&c. 

wndry  with  Day  of  Co/cetAorw,  farmer.    The  pauper  had,  according  to  a  pauper  wo 

iflpreerocnt,  a  house  and  garden,  and  a  rood  of  potatoe  land,  and  the  keep  hired  for  a  year, 

ifa  cow  on  his  master's  land.    The  cow  was  instead  of  so  much  money  for  JljiSnienr7* 

wages.    The  pauper  remained  in  Day's  service  eleven  years,  during  which  house  and  gar- 

time,  namely,  in  1813,  the  pauper's  cow  failed  in  milk,  on  which  account,  Jlfj^jy*1,}* 

through  the  kindness  of  his  master,  and  not  in  consequence  of  any  bargain ,  thekcepof  a  cow 

the  pauper  had  in  the  place  of  the  former  cow,  two  heifers  kept  for  him  by  on  Ms  master's 

Ids  master  on  his  master's  land  for  about  eleven  months.    The  potatoe  land  jJSmw h£i«J- 

md  keep  of  the  two  heifers  were  together  of  the  value  of  10/.  jx>r  annum,  ed  ten  years,  his 

But  the  potatoe  land  and  keep  of  one  cow  were  below  that  value.    On  «>w  failing  in 

tearing  Dayy  the  pauper  went  to  live  as  a  confined  labourer  with  Briygt  at  had,  iu  UtaoF" 

Semmbletby,  with  whom  he  remained  five  years.     For  the  last  three  years  of  the 'cow,  two 

the  pauper's  service  with  Briyys,  the  pauper  was  relieved  in  Scamblesby  by  Staa^taroBBhttie 

he  parish  of  Donnington.     At  the  expiration  of  the  pauper's  service  with  kindness  ofhls 

Briggs,  Donninyton  took  him  and  his  family  to  their  parish,  and  put  them  muter,  and  not 

Hfio  a  cottage  in  Brnneintrth,  where  they  continued  to  relieve  them  till  1822.  of  My*2npXn! 

Cwr.  adv.  vult. — Abbott,  C.  J.,  delivered  the  judgment.  We  are  all  strongly  The  potatoe  land, 

impressed  with  the  inconvenience  of  considering  a  settlement  to  be  gained  JJjJ  {JjJ^f1^ 

maer  circumstances  like  the  present;  and  under  that  impression,  we  thought  of  the  annual 

ft  right  to  consider  the  subject  before  we  delivered  our  judgment.   We  have  v*lu«  <*  ten 

lone  so ;  but  we  find  the  law  so  firmly  established, — that  a  perception  of  the  pou^!iud,  and 

petite  of  land  by  the  mouths  of  cattle,  is  a  tenement,  within  the  meaning  the  keep  of  the 

sf  atat  13  fk  14  Car.  If.  c.  12,  and  that  an  occupation  of  a  tenement  of  the  {^SJiJi^ao 

pearly  value  of  10/.  will  give  a  settlement,  whether  the  rent  be  paid  in  money  than™  pounds : 

the 
two 


rhe  inconvenience  is  retrospective  only  :  the  law,  so  far  as  it  regards  a  case 
jf  this  kind  being,  altered  by  the  51)  Geo.  III.  c.  50.  So  that  no  person 
leed  now  abstain  from  such  an  act  as  is  disclosed  in  this  case,  through 
he  fear  of  bringing  a  burthen  upon  his  parish.     Order  of  sessions  quashed. 

In  this  last  case,  the  keep  of  the  heifers  is  found  not  to  have  been  iu  con- 
lequence  of  any  bargain,  and  was  therefore  supposed  to  be  inconsistent 
with  the  previous  doctrine,  that  the  perception  of  the  profits  of  the  land  by 
rattle  would  not  be  a  tenement,  unless  it  was  a  part  of  the  contract,  that 
they  should  be  pasture  fed.  This  point  was  fully  argued  in  7fV.r  v.  Lan- 
yreville,  E.,  11  Geo.  IV.,  and  the  Court  determined  that  it  must  be  a  part  of 
the  contract,  that  the  cattle  should  be  pasture  fed. 

Rex  v.  Dmiderhill,  8   T.  R.    1  ID.     Removal  from  Ipslvif  to  Dodder  hill,    Renting  pointing 
confirmed.  Case.   The  pauper  Baniet  wunt  in  171)1  to  reside  at  Dodder  hi  11,   J'JjjTJ!^  fn*  "{,"• 
where  he  continued  three  years  :  during  that  time,  being  by  trade  a  needle-   floor,  is  not  n 
maker,  he  worked  for  W.  Webb  in  that  trade,  at  six  pointing  places  in  his   tenement. 
mill,  and  afterwards  IV.  not  having,  in  general,  use  for  inoic  than  four  of 
them,  B.   rented  of  W.  two  of  the  said  pointing  places  for  more  than  one 
rear,  at  the  yearly  rent  of  16/.,  but  Barnet  was  to  do  all   IF.'s  work  in  pre- 
ference to  that  of  any  other  person,  although  to  do  it,  it  might  be  necessary 
bo  use  all  die  six  pointing  places;  and  B.  was  paid  by  the  piece  for  all  tho 
work  he  did  for  Webb.     No  particular  places  were  let  to  #.,  but  by  his  con 
tract  with  IK.  he  might  have  the  use  of  any  two  he  pleased ;  but  work  or  no 
work,  W.  wjis  entitled  to  his  rent  of  1<>/.  a-year  for  the  two  places.  The  mill 
belonged  to  W.  The  pointing  places  are  frames  of  wood,  which  support  the 
spindles  on  which  grinding  stones  tum,  which   are  moved  by  means  of 
leathern  straps  communicating  with  the  great  wheel  of  the  mill,  which  is 
turned  by  water.  The  pointing  places  arc  placed  on  the  floor  of  the  room,  and 
at  each  end  of  them  a  man  sits;  and  the  needles  are  pointed  by  being  pressed 
against  the  grinding  stones.     The  Court  were  of  opinion  that  there  was  no 
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3.   What  is  a  tenement  under  59  Geo.  III.  c.  50,  and  6  Gto.  IV.  c.  57, 

(ante,  523.)  (a) 

By  these  statutes,  (see  on/?,  523,)  which  in  tliis  respect  are  the  same,  the 
t  must  consist  of  a  separate  and  distinct  dwelling  house  or  building, 


Seventhly, 

Of  settlement 

by  renting  u 

tenement. 


__  .  -  ,  .      ,-      3.  What  h*  a  tcoe- 

•r  of  land,  or  of  both.    The  only  case,  we  believe,  that  has  occurred  in  this  moot,  &c. 
part  of  the  statute,  is  Rex  v.  Andrews,  Cambridge,  .#.,11  Geo.  IV.,  where 
there  was  a  demise  of  a  house  and  tolls  at  an  entire  rent ;  and  Bayley,  J., 
thought  that  this  was  not  a  tenement  within  the  6  Geo.  IV.  c.  57.    The 
decided  on  another  point.     [Sec  post."] 


4.  The  tenement  need  not  be  entire  under  any  of  the  statutes,  (a) 

North  Nibky  t.  Wotton-under-Edpe,  1  Sess.  Ca.  73;  2  Bott,  lf?3.  A 
rented  an  ale-house  from  Lady-day  to  Lady-day  for  6/.  a  year ;  and 

May  following  rented  a  piece  of  land,  of  the  yearly  value  of  Hi.,  to  the 
following  Lady-day,  at  5/.  10*. ;  after  holding  the  same  about  two  months, 
In  ran  away. — The  Chief  Justice:  I  do  not  see  whv  this  should  not  gain  a 
Battlement,  for  he  rented  a  house  of  67.  a  year,  and  land  at  5/.  10s.  a  year, 
vldch  does  gain  a  settlement ;  and  he  might  have  come  again  if  you  had 
■oft  sent  away  his  wife  and  family.  Indeed,  had  he  taken  the  meadow  but 
foe  a  month,  I  think  he  would  not  have  gained  a  settlement,  though  he  paid 
a  lent  proportionable  to  the  whole  year ;  for  then  it  would  have  appeared 
that  he  was  not  thought  of  sufficient  ability  to  be  trusted  with  it  for  a  whole 
year.— The  other  judges  said,  this  was  a  renting  of  a  tenement  of  10/.  per 
mmmmHy  within  the  meaning  of  the  statute,  and  that  the  settlement  arose  from 
tk*  value  of  the  lands  and  tenements  that  he  rented ;  for  by  reason  of  that 
ho  was  not  likely  to  become  chargeable.    Both  orders  quashed. 

Rex  v.  St.  Margaret,  Fish-street-hill,  Burr.  S.  C.  077;  2  Bott,  1 18.    S., 

leading  at  Clapham,  at  his  own  house,  contracted  and  employed  the  pau- 

forti  father  to  supply  him  with  a  pair  of  coach-bores  for  a  quarter  of  a  year, 

at  22/.;  and  the  paupers  father  contracted  with  the  said  S.  for  a  stable 

belonging  to  the  said  S.,  and  was  to  pay  2/.  10*.  a  miarter  for  it;  and  the 

said  §.  reserved  a  separate  stable  for  his  own  use.     Ibis  contract  was  per- 

fimned  between  the  parties  for  two  years  and  upwards.    About  the  latter 

end  of  the  fourth  or  fifth  Quarter,  .V.  threatened  to  discharge  him,  but  on 

the  importunity  of  his  friends,  he  agreed  that  he  should  continue  to  furnish 

him  with  a  pair  of  horses;  and  that  S.  should  pay  him  only  20/.  a  quarter, 

avd  have  the  like  quarterly  allowance  for  the  use  of  his  stables  as  before. 

Under  and  in  pursuance  of  Mm  contract,  thev  agreed  and  acted  for  several 

years,  until  the  pauper's  father  died,  who,  during  the  whole  of  the  time, 

rented  and  lived  in  a  tenement  of  «/.  a  year  in  Clapham,  but  he  was  never 

rated  either  for  his  house  or  the  stables/   The  justices  removed  the  pauper 

from  Clapham  to  St.  M.,  and  the  sessions  con  firmed  the  order.     Jn  support 

of  this  removal  it  was  contended,  that  this  was  not  an  independent  contract 

for  the  stables,  but  a  mere  deduction  from  the  price  of  the  job-horses,  on 

account  of  their  standing  in  »S7s  own  stables,  and  that  no  rent  would  he 

payable  when  the  job  was  at  an  end. — But  the  Court,  after  taking  time  to 

consider,  thought  the  agreement,  though  awkwardly  pursued,  was  a  contract 

for  the  stable. — Aston,  J.   There  can  be  no  doubt  but  it  is  a  good  renting. 

Suppose  the  master  had  paid  the  servant  his  whole  wages,  might  not  he 

hare  brought  an  action  for  the  occupation  and  use  of  the  stable  ? 

Rex  v.  North  Collingham,  1  B.  <$•  C.  f>78 ;  2  D.  f  R.  743.  Mary  Barlix, 
the  widow  of  William  Barks,  was  removed  from  North  Collingham  to  Ful- 
beck.  Order  discharged.  Case:  The  pauper's  husband  came  to  reside  at 
North  Collingham,  in  1812,  where  he  hired  a  house,  (being  a  separate  and 
dUtinct  dwelling-house,)  with  a  garden,  for  a  year,  and  from  year  to  year, 
at  the  annual  rent  of  61.  (w. ;  and  he  continued  to  hold  and  occupy  such 
house  and  garden,  and  paid  the  rent  for  the  same  from  1H12  to  his  death  in 
December,  1W21 ;  but,  during  the  last  four  years  of  his  holding  the  house, 


4.  The  tenement 
need  not  be 
entire. 


A  house  of  nix 
pounds  a-year, 
rented  of  one 
man,  and  actable 
of  two  pound* 
ten  shilling*  a 
quarter,  of 
another  man,  it 
an  mtim  tene- 
ment, and  jmins 
a  settlement, 
although  he  is 
not  rated  tor  the 
stable. 


After  the  59  (Jen. 
3,  c  5o,  the  pan. 
per  held  togcthrr, 
for  a  year,  a 
house  and  gar- 
den, and  paid 
rent  for  the  sonic 
during  that  pe  ■ 
riod.    They  wen* 
taken  of  different 
person*  at  differ- 
ent time*.    'I  he 


(«)  See  division  of  the  subject,  tnle.  5.0. 
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than  to  tho  extent  that  they  have  gone  already,  and  think  it  much 
r  in  this  case  to  abide  by  the  statute. — Le  Blanc  and  Bay  ley,  Js.,  were 
if  opinion  that  no  settlement  was  gained,  upon  the  ground  that  the  pau- 
ad  not  a  tenement  of  the  value  of  10/.  by  the  year  for  forty  days,  because 
merest  diminished  in  value,  de  die  in  diem,  as  he  cleared  the  land, 
it  was  consistent  with  the  statement,  that  before  forty  days  from  the 
of  August  he  had  cleared  so  much  as  would  reduce  the  tenement  below 
early  value  of  10/. 

x  r.  Melkridge,  \  T.IL  598.  Case :  The  pauper's  father  was  appointed 
to  several  persons  having  a  right  of  common  on  an  extensive  waste, 
ltered  on  his  employment,  and  removed  to  a  house  situate  on  the  com- 
where  he  resided  several  years.  As  a  reward  for  his  services,  he  was 
ed  the  exclusive  enjoyment  of  the  house  and  tome  meadow  ground 
ling.  The  house  and  ground  were  worth  20/.  It  was  contended  that 
d  not  occupy  the  tenement  as  his  own,  but  as  servant  of  the  com- 
n,  who  had  no  power  to  grant  such  licence.  But  the  Court  thought  no 
;  could  be  entertained  on  the  question :  the  service  of  the  pauper  was 
aient  to  paying  his  rent,  and  that  the  commoners,  instead  of  giving 
rages,  had  permitted  him  to  occupy  this  house.  The  pauper  had  the 
rive  enjoyment  of  it,  and  possession  could  not  be  stated  in  stronger 


Seventhly, 
OfmttUmettt 
by  renting  u 

tenement. 

3.  The  pauper 
most  take  m 
tenant. 


A  servant  maybe 
a  tenant. 


r  t.  Minster,  3  M.  jr  S.  276  (a).     Removal  from  Bridge  to  Minster, 
med.     Case :  The  pauper,  a  few  days  before  Michaelmas,  1808,  was 
as  bailiff  by  Parker,  who  had  a  farm  at  Blshopsbourne,  and  resided 
part  of  the  year  about  three  miles  distant    The  agreement  made 
en  the  pauper  and  his  master  was:  the  pauper  was  to  have  10*.  per 
for  wages :  was  to  be  allowed  by  his  master  pork  at  5s.  per  score,  and 
it  4t.  per  bushel,  for  the  use  of  his  family,  these  prices  being  lower 
lie  general  prices.    His  master  was  to  find  him  a  house,  and  was 
to  furnish  mm  with  two  cows,  or  the  Pptper  uw  to  be  at  liberty  to  hire 
nd  feed  them  on  his  master's  farm.    The  pauper  went  into  the  service 
'ker  under  the  agreement,  at  Michaelmas,  1808,  and  continued  until 
tehnas,  1811,  and  he  lived  in  the  house  of  his  master  at  Bishops- 
r,  and  occupied  the  kitchen  and  two  rooms  up  stairs,  and  his  wife 
aire  of  the  house.    The  pauper  hired  two  cows,  which  fed  during 
ummer  in   the  pastures  of  his  master,  and   in  the  winter  in   his 
r's  straw- yard,  with  straw  that  was  grown  upon  his  master's  lands. 
x>ms  occupied  by  the  pauper,  in  the  house  of  his  master,  were  not  of 
larly  value  of  10/.,  but  the  pasturage  and  keep  of  the  cows,  upon  the 
of  his  master,  were  above  that  yearly  value. — After  argument,  Ix>rd 
borough,  C.  J.,  said,  Here  the  pauper  had  a  profit  issuing  out  of  the 
to  be  taken  in  loco  ccrto,  which  has  been  adjudged  by  the  cases  to  be 
nnent    The  distinction  between  the  occupation  of  a  servant  in  the 
oi  his  master  and  this,  has  been  adverted  to,  and  the  argument,  as  it 
d  to  me,  has  been  properly  answered,  that  the  apartments  of  the  servant 
ily  as  an  appendage  of  the  service ;  they  arc  allotted  to  him  for  the 
convenient  performance  of  the  service,  which  is  the  principal  thing. 
t  is  stated  that  the  pauper  hired  two  cows  ;  and  that  they  were  kept 
land  of  the  master  during  the  summer  months;  and  it  does  not  appear 
lis  was  connected  with  the  service,  or  that  it  was  necessary  for  the 

\\PT\t  n«*rfnrmnnrp  of  if.   thsit  hp   Qhonlrl    h»vp  thp  tun  rows.      Tn  this 


The  pauper  was 
hired,  as  bailiff; 
at  weekly  wages, 
and  allowed  the 
feed  of  two  cows 
In  the  pastures  of 
his  master:  It 
was  held  that  the 
feeding  of  the 
cows,  being 
aboTe  the  yearly 
value  of  ten 
pounds,  gave  the 
pauper  a  settle- 
ment. 


ij 
Mil 


t 


i  1 

1 


iniy—\jj  oeuwncnt  uynenting  a  xenemtnt.— v  •  lviust  oe  Tenant.  546 


lestion  arose  upon  the  cow  thus  last  mentioned.  Now,  bj  this  con- 
be  pauper  does  not  engage  to  employ  the  milk  of  the  latter  cow  in  the 
nance  of  the  labourers :  he  might,  if  milk  formed  a  part  of  their  diet, 
lajr  be  presumed  to  have  done,  have  given  the  milk  of  the  other  cow, 
light  have  procured  milk  for  them  elsewhere,  and  might  have  sold 
rwise  disposed  of  the  milk  of  both  the  cows  provided  by  his  master. 
,  we  cannot  say  the  milk  was  given  or  appropriated  for  the  mainte- 
af  the  labourers ;  but  must  say,  that  it  was  given  in  consideration  of 
inlenance  of  the  labourers.  And  the  consideration  given  or  paid  for 
oent,  is  wholly  immaterial  on  a  question  of  settlement,  if  the  yearly 
le  10/.  Whether  the  consideration  be  paid  in  money,  or  by  services 
sd,  or  by  any  other  matter,  beneficial  to  the  party  receiving,  was  of  no 
mce  at  the  time  in. question,  which  was  before  tne  59  Geo.  III.  c.  50. 
irefore  think  that  the  difference,  as  it  was  called  in  this  contract,  does 
td  to  any  legal  distinction  which  can  justify  us  in  saying,  that  the 
&nt  of  the  latter  cow  was  not  a  tenement.  Both  orders  quashed. 
v.  Bar  dwell. — (See  case,  ante,  537.) — Bay  ley,  J.,  to  his  judgment 
eported,  added,  u  There  is  another  point  also  which  makes  it  ex- 
r  doubtful  whether  the  pauper  could  have  gained  a  settlement,  had 
ing  of  the  sheep  constituted:  a  tenement  of  10/.  annual  value.  The 
and  garden  being  merely  for  the  more  convenient  performance  of  the 
's  service  as  shepherd,  must  be  laid  out  of  consideration ;  he  did  not 
them  as  a  tenant,  but  as  a  servant.  The  stat  13  &  14  Car.  If.  c.  12, 
s  that  the  party  should  come  to  settle  on  the  tenement :  now  that 
to  reside.  In  all  the  cases  determined  on  this  part  of  the  act,  the 
resided  upon  some  part  of  that  which  constituted  the  tenement, 
are  cases  where  a  party,  from  kindness,  was  allowed  to  reside  in  a 
ent-free,  that  was  held'  to  be  a  tenement  But  here  the  pauper  had 
deuce  but  in  the  character  of  a  servant :  the  house  continued  the 
a,  and  the  pauper  was,  with  respect  to  this  point,  in  the  same 
in  as  if  he  had  lived  in  a  room  in  his  master's  house.  The  two  cases 
1  to,  differ  from  this,  for  in  each  of  them  the  pauper  had  property  of 
n  in  the  parish,  and  was  on  that  ground  held  to  be  irremovable. 
Denbigh,  also,  is  distinguishable,  for  there  the  pauper  lived  in  the 
lse,  as  his  own  residence ;  and  it  would  have  been  such  a  tenement 
Id  confer  a  settlement,  but  for  an  act  of  parliament  which  says,  that 
skeeper  shall  gain  a  settlement  by  renting  the  tolls  and  residing  in 
I-house.  For  these  reasons  I  think  that  the  pauper  did  not  gain  a 
ent  in  Ix worth. — Best,  J.  In  Hex  v.  Minster,  the  principal  point  was 
ip,  viz.  whether  the  feeding  of  the  cows  constituted  a  tenement ;  but 
urt  there  thought  that  a  house  occupied  by  the  pauper,  merely  as  a 
i,  did  not  constitute  a  tenement.  The  legislature  could  not  have 
ed  mere  residence  as  a  servant,  hut  that  the  party  should  gain  credit, 
side  as  a  tenant.  If  that  be  so,  the  pauper,  on  this  ground  also, 
1  no  settlement  in  Ixworth. 

v.  Shipdham,  3  D.  $  R.  384 ;  2  M.  j-  R.  Mag.  Ca.  89.  Order  of  removal 
i  Hall,  &c,  from  Shipdham  to  Thursford,  quashed.  Case :  In  March, 
Sir  Charles  Chadd,  leaving  his  mansion-house  and  estate  at  Thursford, 
with  the  pauper  to  take  care  of  his  garden ;  and  for  his  so  doing,  the 
was  allowed  to  take  the  profits  of  part  of  the  garden,  and  to  live  in 
gc  contiguous,  belonging  to  Sir  Charles,  of  the  yearly  value  of  4/.,  to 
\  small  common  right  was  attached.  The  pauper  was  to  continue  in 
smises  for  a  year,  before  any  further  agreement  was  to  take  place 
n  him  and  Sir  Charles,  unless  some  other  person  should,  before  that 
ccupy  the  mansion,  -kc. ;  in  which  case  the  gardens,  ike,  were  to  he 
sd  up  by  the  pauper.  The  pauper  continued  in  the  occupation  of  the 
,  under  the  above  terms,  for  a  year  and  a  quarter.  The  produce  of 
den  was  worth  70/.  a  year  to  the  pauper,  and  the  expence  of  keeping 
pleasure  grounds,  .Sec",  together  with  the  value  of  the  pauper's  labour, 
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je  together  being  of  the  annual  value  of  1 0/.)  and  upon  his  dismissal        Seventhly, 
i  employment  he  gave  up  possession  of  the  house  as  required.    The     Of  settlement 
ad  several  other  houses  for  their  labourers,  which  they  occupied  only      h  renting  a 
as  they  were  in  the  employment  of  the  board.    The  Court  held  that        tenement. 
occupation  of  the  house  was  not  as  tenant,  but  as  servant,  and  that  5  Tho 
•ment  was  thereby  gained. — Lord  Ellenborough,  C.  J.   In  this  case  iiiimt  take  lis* 

to  me  that  the  party  occupied  this  house  as  a  servant  only,  and  not  ttuajlt- 
haracter  of  a  tenant     It  is  like  the  case  of  a  coachman*,  who  fre-  an  annual  rcut 
occupies  a  room  over  the  stables,  but  such  occupation  is  not  within   w^^c^wa^Se?" 
ding  of  13  and  14  Car.  II.  The  pauper  here  was  divested  of  the  tene-  puichahed  by 

soon  as  his  service  terminated.     He  quitted  the  possession  reluct-  ****  5°arJ 8tIU 

id  was  succeeded  by  the  person  who  succeeded  him  in  his  employ-  re"wc  "n  part  of 

der  the  board  of  ordnance.    All  this  clearly  shews  that  he  was  only   the  prcmbc*,  at  . 

to  hold  it  during  and  for  the  more  convenient  performance  of  his  fwoThiuinS!  °*  " 

If  the  Court  should  hold,  in  this  and  similar  cases,  that  the  legal   which  wait  dc- 
of  landlord  and  tenant  subsisted,  it  would  become  necessary  to  turn   ductoU  °«t  othi* 
■sons  out  of  possession  by  the  regular  proceedings  in  ejectment,  and  Sl^uch^*1"." 
mtleman  having  twenty  or  thirty  cottages  in  which  his  labourers  cupation,  he  aim 
would  be  compelled,  on  any  change  of  their  service,  to  have  recourse  *?h?Si!;?paaJ^p 
means.  This  would  be  productive  of  the  most  serious  inconvenience,   house  tether 
e  whole  view  of  this  case,  I  think  it  plainly  appears  that  the  rela-  neinicofthean- 
andlord  and  tenant  never  did  subsist  here,  and  unless  that  were  so,  p^mbo"^!? tcn  \ 

not  an  occupation  within  13  and  14  Car.  II. — Bauley,J.  Rex  v.  Min-  upon  his  ditmU. 

decided  that  the  occupation  of  a  tenement  which  was  wholly  uncon-  ptoymSt^he1"  ■ 

nth  the  service,  would  confer  a  settlement ;  but  that  the  occupation   pave  up  pomes-  ; 

onnected  with  the  sen-ice,  would  not     In  this  case  the  tenement  is  9ixm  of  the  hoase  j 

d  with  the  pauper's  sen  ice  under  the  board  of  ordnance.  He^tnaUiU  i 

r.  Croft,  m.,  GO  Geo.  III.,  3  B.  £•  A.  171.    Removal  from  Croft ',  last  occuj«iion  I 

y  Stanton,  both  in  Leicestershire.     The  sessions  on   appeal  dis-  j£*£  *< SoantT 

the  order,  and  stated  the  following  Case :    The  pauper  was  born   but  a»  a  twrvaiit, 
tant's  parish,  but  was  afterwards  bound  apprentice  to,  and  served  •»«'  that  nonet-  ■ 

Stephens,  in  Croft,  for  several  years.  The  respondents,  in  answer  to  thereby  gained, 
duced  a  certificate  from  Earl  Shilton,  acknowledging  the  father  of 

Stephens,  Elizabeth,  his  wife,  and  Francis,  their  child,  to  belong  to  ■ 

sh.     The  appellants  then  proved,  that  the  father  of  Stephens,  after 

to  Croft,  under  the  certificate,  occupied  a  house  and  homestead  in 
ad  at  the  same  time,  some  land  in  Marston,  and  that  in  one  year, 
j  was  in  the  occupation  of  the  said  premises,  he  agisted  three  cows 
jr  three  months  in  the  fields  of  his  landlord.  No  positive  contract 
igistment  was  proved.     The  sessions  determined  that  the  three  cows 

isted  for  above  forty  days  in  the  year,  and  that  the  average  value  of  "! 

ftment,  reckoned  by  the  year,  added  to  the  value  of  the  other  tene-  V 

nade  the  whole  above  10/.  jnr  annum ;  but  if  the  value  of  the  agist-  Tii 

lien  only  for  the  time  the  cows  were  on  the  land,  were  to  be  added, 
I  make  the  whole  less  than  10/. — After  argument,  Abbott,  C.  J.,  in 
lg  the  opinion  of  the  Court  said,  "  Upon  the  authorities  there  can  he 

t  that  the  facts  here  stated  must  be  deemed  to  be  a  coming  to  settle  ^ 

gnement  of  the  yearly  value  of  10/.,  within  the  meaniug  of  the  stat. 
:  Car.  II.  c.  12.  The  oulv  doubt  was,  whether  a  difference  of  con- 
i  might  prevail  upon  the  certificate  act,  the  9  «Nc  10  W.  III.  c.  11, 
i  expressed  in  somewhat  more  precise  terms,  viz.  *  bonA  fide  take  a 
a  tenement  of  the  value  of  10/.'    It  is  obvious,  however,  that  in  con- 

these  words,  reference  must  he  had  to  the  former  statute,  to  supply  N 

I * yearly,'  which  is  wanting  in  this  statute ;  and,  in  like  manner,  the 
f  tie  second  branch  of  this  clause,  *  execute  some  annual  office  in 
rish,  being  legally  placed  in  such  office,'  have  l>cen  construed,  with 
e  to  the  stat.  3  fc  4  W.  &  M.  c.  1 1,  s.  6,  to  require  a  service  of  the  jj 

r  an  entire  year.     Rex  v.  Inhab.  of  Tittleworth,  Burr.  S.  C.  238.  «j 

has  been  found  in  which  the  stat.  9  Si  10  W.  III.  has  received  a  ,  .|i 

:  construction  from  the  stat.  13  Sc  14  Car.  II.,  as  to  the  nature  of  the  •"■ 

it,  or  of  the  taking  thereof.  On  the  contrary,  it  has  been  decided, 
^ase  at  will  is  a  lease  within  the  certificate  act,  Stra.  502.  And  in 
j  of  The  King  v.  Inhabitants  of  Shenston,  Burr.  S.  C  474,  Lord 


.1 


>/y — Of Settlement  by  Renting  a  Tenement.— V.  Must  beTenant.  649 


k  sufficient  appears  to  enable  us  to  see  what  facts  and  conclusions 
ms  meant  to  submit  to  our  review.  And  we  must,  I  think,  take 
lave  found,  that  though  the  pauper  had  taken  the  whole  tenement 
re,  yet  that  from  the  guarantee  of  Porter,  who  was  himself  to  occupy 
jt  the  pauper  for  5/.  a  year,  the  sessions  thought  that  this  in  effect 
greement  to  relieve  the  pauper  from  the  responsibility  of  so  much 
rat,  leaving  him  only  liable  for  61.  a  year,  and  that  that  would  not 
settlement  on  him,  but  is  founded  on  a  mistake  in  law  ;  for  it  is 
al  whether  credit  were  given  to  the  pauper  for  the  rent,  if  he  were 
it  of  the  whole  premises. 

South  Bemfleet,  lM.f  S.  154.  Removal  from  Fobbing  to  South 
Order  confirmed.  Case :  The  pauper,  Henry  Brewitt,  went  to 
where  he  rented  and  lived  forty  days  in  a  house  of  the  value  of 
neasper  annum,  having  previously  to,  and  at  the  time  of  his  quitting 
rmfleet,  and  during  his  residence  in  Fobbing,  and  when  the  order 
■1  was  made,  a  freehold  estate  in  South  BewJleet,  which  he  had  let 
it  of  21. 10*.  per  annum. — Lord  BUenborough,  C.  J.  This  can  never 
an  occupation  of  a  freehold  interest,  where  there  was  no  occupa- 
nt, it  being  leased  out  to  another,  and  without  some  occupation  the 
innot  gain  a  settlement  The  cases  have  already  gone  far  enough : 
e  of  reasoning  adopted  to-day  would  go  to  show  that  having  any 
rhatsoever  was  an  occupation,  and  if  pushed  a  little  farther  would 
roperty  in  the  funds. — Le  Blanc,  J.  The  words  of  the  statute  are, 
settle  in  any  tenement ;"  which  have  been  sufficiently  departed  from 
then  it  was  decided,  that  if  a  person  take  a  tenement  of  the  value 
year,  and  underlet  a  part,  he  will  thereby  gain  a  settlement;  but 
id  of  that  decision  was,  that  he  had  credit  to  be  trusted  with  10/. 
Here,  however,  the  pauper  had  only  credit  for  a  less  sum  than  10/. 
z.,  eight  guineas  a-year.  But  it  is  said  he  had  property  of  his  own 
! :  of  that,  however,  he  was  not  the  occupier ;  but  an  ingenious 
.  is  raised  from  what  fell  from  the  Court  in  other  cases,  to  show 
rinciple  of  those  cases  is  applicable  to  this,  where  he  never  occupied 
ue  of  10/.  a-year,  because  it  is  said  that  he  was  not  likely  to  be 
ie,  but  it  is  sufficient  to  say,  that  those  cases  are  not  like  the  present, 
there  is  no  case  which  seems  to  have  gone  the  length  contended  for. 
,  J.  According  to  the  argument,  if  a  person  having  property  of  his 
I.  a-year  value  in  Cornwall,  leased  it  out,  and  came  to  occupy  a 
of  5/.  a-year  in  London,  that  would  be  coming  to  settle  in  a  teue- 
10/.  a-year,  and  the  party  would  gain  a  settlement  in  London. 
instruction  of  the  act  would  be  a  violent  departure  from  the  words 
rtler  of  sessions  confirmed. 

St.  John's,  Glastonbury,  1  B.  $•  A.  481 .  The  pauper  rented  a  house 
toe  garden,  but  not  of  the  annual  value  of  10/.  At  the  same  time, 
ied  freehold  land  of  his  own,  which  he  had  purchased  for  10/.  It 
e  yearly  value  of  1/.  10**.,  making,  in  all,  more  than  10/.  Before  the 
»  made,  he  sold  and  gave  it  up. — Lord  Ellenborough,  C.  J.,  said, 
ment  in  this  case  has  brought  back  to  my  mind  the  decision  in  Rex 
t$.  I  think  that  the  coining  to  settle,  in  the  13  &  14  Car.  II., 
in  to  settle  as  tenant ;  the  act  having  said,  that  persons  who  shall 
settle  on  a  tenement  of  the  value  of  10/.,  shall  not  be  removable, 
construed  to  imply  that  they  shall  be  removable,  if  the  tenement  be 
lue.  Now  it  is  clear  that  at  that  time  a  man  was  not  removable 
ed  on  a  tenement  of  less  value  than  10/.,  if  that  tenement  were  his 
erty :  the  legislature,  therefore,  could  not  have  contemplated  a 
on  a  man's  own  property,  when  they  used  the  words  "coming  to 
%  tenement"  What  is  reported  to  have  fallen  from  me  in  Rex  v. 
was  certainly  not  to  be  considered  as  an  obiter  dictum,  but  it  is 
L  by  the  authority  of  Lord  Kenyon  and  Mr.  J .  Lawrence,  in  the  cases 
ay  ley,  J.  The  legislature  must,  by  the  word  tenement,  (see  13  &  14 
hare  contemplated  a  description  of  property  from  which,  if  of  less 
yearly  value,  a  party  could  be  removed  :  now,  if  the  pronerty  were 
ie  could  not  at  that  time  be  removed  from  it,  however  small  its  value, 
it  seems  to  me  this  is  not  a  tenement  within  that  statute.    This  is 
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strongly  illustrated  by  fl  Sc  10  W.  III.  c.  II.  One  of  the  means  by  which 
a  certificate  may  be  put  an  end  to,  is  by  taking  a  lease  of  a  tenement,  from 
which  it  may  be  fairly  inferred,  that  the  legislature  thought  the  13  \  14  Car. 
II.  applied  to  leaseholders,  and  not  to  freeholders. — Abbott.  J.,  was  satisfied 
by  the  argument  against  his  first  opinion,  that  the  pauper  must  come  to  settle 
oil  all  as  tenant. — Holroyd,  J.,  thought  that  the  statute  did  not  apply  to  a 
man's  own  property,  anil  said,  "  But  my  doubt  arises  from  this;  I  consider 
that  the  statute  meant  to  enact,  that  when  a  man  resided  forty  days  on  pro- 

}>erty  where  he  was  entitled  to  reside,  he  should  gain  a  settlement    No», 
lere,  the  party  did  reside  forty  days,  and  was  irremovable  all  that  time.   I  am, 
therefore,  rather  inclined  to  think  that  in  so  doing  he  gained  a  settlement." 

6.  As  to  joint  Tenants,  (a) 

Marden  v.  Barham,  Burr.  S.  C.  31 1 ;  2  Bott,  31 1.  Two  persons  jointly 
hired  a  house  and  land  at  Marden  for  16/.  a-year,  and  jointly  occupied  the 
house  and  tilled  the  land  for  the  year,  and  jointly  paid  the  rent,  that  is,  each 
the  like  sum.  It  was  urged  that  this  gained  no  settlement  fci  either  nf  tknn. 
And  a  case  was  cited,  between  Croft  and  Gain  ford,  at  Durham  assies 
1733,  (2  Butt,  130,)  which  was  a  joint  taking  of  14/.  a-vear,  each  pa\ug 
separately,  the  landlord  not  caring  to  let  to  either  singly. — And  the  l*w 
judges,  (Lord  C.  J.  Eyre*  and  Recce),  to  whom  it  was  referred,  held  hiw 
settlement,  because  the  statute  requires  the  person's  taking  a  tenement  of 
10/.  a-year  value  :  whereas  this  practice  of  calling  in  a  partner  in  the  taking 
would,  if  admitted  equivalent  to  a  sole  taking,  evade  and  frustrate  the 
statute,  and  let  in  an  indefinite  numl>er  of  families,  all  to  l»e  settled  upon  i<oc 
tenement  of  1 0/.  a-year  value.  On  the  contrary  it  was  argued,  that  each  ** 
legally  tenant  of  tlie  whole,  both  being  liable  to  the  landlord  for  the  uhok 
rent — By  the  Court.  This  was  uot  sufficient  to  gain  a  settlement  What- 
ever remedy  the  landlord  might  have  against  the  occupiers  of  the  land  fcr 
his  rent,  the  act  of  parliament  in  the  present  case  considers  only  the  rigst; 
which  clearly  is  but  to  one-half,  and  that  half  doth  not  amount  to  the  value 
of  10/.  a-year. 

Little  Tew  v.  Duns  Tew,  Burr.  S.  C.  398 ;  2  Butt,  1«8.       Richard  G*f- 
kyns,  the  pauper,  together  vrith  John  Goodwin,  his  father-in-law,  rented 
a  tenement  at  Duns  Tew,  at  81/.  a-year,  aspartners,  and  lived  then*  t»ehe 
years.     And  being  about  to  leave  Duns  Tew,  Godwin  aloue  went  tu  Mr. 
Keek's  agent  at  Little  Tew,  and  took  a  farm  of  52/.  a-year,  for  four  yens. 
After  the  said  taking,  and  before  the  farm  was  entered  upon,  Gnfflynt 
enquired  of  Goodwin,  whether  he  depended  upon  his  going  with  him  to 
Little  Tew  ?    To  which  Goodwin  replied,  that  he  did  ;  for  he  could  uot  p> 
without  him.   They  both  removed  from  Duns  Tew  to  Little  Tew,  with  tktr 
whole  joint  stock,  to  the  value  of  more  than  100/. ;  and  managed  the  &m 
together  for  seven  years,  both  of  them  residing  thereon.     Keek  pivr  b 
receipts  for  the  rent  to  Goodwin  only ;  and  once,  when  Keck  distrained  fe 
rent,  the  distress  was  made  upon  the  stock,  which  Keck  supposed  to  \t 
Goodwin's  only ;  and  Goodwin  alone  gave  a  bill  of  sale  of  the  stuck ;  and 
Guffkyns  then  stood  by  without  interposing.     At  the  end  of  seven  ycais 
just  before  the  order  of  removal  was  made,  Guffkyns  went  off  from  the  fan. 
and  Gtwdwin  took  the  whole  stock,  allowing  Gujfkyns  021.  for  his  motet? 
thereof.     It  was  adjudged  by  the  justices,  that  this  being  not  a  joint  hirrar 
hut  a  taking  by  Goodwin  only,  Guffkuns,  the  pauper,  did  uot  hereby  gain  a 
settlement. — By  the  Court.    The  words  of  the  statute  are,  coming  to  settle  is 
any  tenement  under  the  yearly  value  of  10/.    The  agreement  between  the 
two  farmers  was,  to  occupy  jointly,  with  a  joint  stock :  that  the  case  (kd 
not  turn  only  upon  the  credit  given  to  the  tenant  by  the  landlord,  bat 
upon  the  credit  given  by  the  legislature  to  a  man  aole  to  stock  a  fitf» 
of  such  a  value :  a  tenant  may  let  the  whole,  or  even  subdivide  it  out » 
under-tenants,  who  may  thereby  gain  a  settlement,  if  the  tenement  be 
above  1 0/.  a-year.    And'wherc  is  the  difference  between  the  original  tenant 


(<i)  See  division  of  the  subject,  ante,  520. 
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letting  out  part,  and  his  taking  in  a  partner  ? — And  after  having  taken  time 
to  consider  of  it,  the  resolution  of  the  Court  was,  Uiat  Gujfkins  gained  a 
settlement  in  Little  Tew.  For,  being  taken  in  partner  by  6W«i«,  ho  is  to 
be  considered  as  having  an  interest  in  the  farm,  at  least  as  tenant  at  will  to 
Goodwin,  of  the  moiety  of  a  farm  worth  52/.  a-year  for  die  whole  of  it,  and 
consequently  his  moiety  above  10/.  a-year.  A  tenancy  at  will,  even  in  the 
case  of  a  certificate  person,  is  sufficient  to  gain  a  settlement,  as  was  deter- 
mined in  Cranley  v.  St.  Mary's,  Guildford,  1  Str.  502. 

Rex  v.  Seamer,  6  T.  R.  554.  John  Yates  was  removed  from  East  lias- 
ttrUm  to  Seamer:  Order  confirmed.  Case :  T.  Yates,  brother  of  the  pauper, 
took  a  farm  of  Sykes,  Bart.,  at  East  Haslerton,  at  176/.  a-year.  John 
resided  with  him  upon  the  farm,  they  having  agreed  to  be  joint  partners  in 
die  stock  and  farm  previous  to  Thomas's  taking  it,  but  John  did  not  consider 
ttmelf  as  tenant  to  Sykes.  John  advanced  120/.  towards  the  stock  and 
larm,  Thomas  was  the  only  person  rated  in  the  parish  rates,  though  John 
■aid  he  conceived  himself  answerable  for  the  payment  of  his  part,  and  to 
pay  interest  accordingly.  After  seven  months,  they  parted :  there  was  no 
account  of  receipts  and  disbursements.  Upon  parting,  it  was  agreed,  that 
Jokn  was  to  allow  20/.  out  of  what  he  had  advanced,  and  to  be  repaid  the 
remainder,  which  took  place. — The  Court,  without  hearing  counsel,  were  of 
opnoon,  that  this  case  was  governed  bv  Little  Tew  and  Duns  Tew.  And 
Lord  Kenyan,  C.  J.,  added,  that,  whether  the  pauper  were  considered  as  a 
joint-tenant  with  his  brother,  or  as  under-tenant,  he  equally  gained  a  settle- 
ment in  East  Hosier  ton.    Both  orders  quashed. 

Rex  v.  Tissington,  Burr.  S.  C.  490 ;  2  Bott,  13-1.  The  pauper,  Isaac 
WMerty,  took  a  faim  in  Kniveton,  of  8/.  a-year ;  and,  at  the  same  place, 
Jointly  with  Thomas  Hilly  took  another  farm  of  3/.  15*.  a-year,  and  at  the 
taking  of  the  said  farm  of  3/.  15*.,  it  was  agreed  between  Wibberly  and  Hill, 
that  Hilt  should  take  one  half  of  the  corn  and  hay  of  the  3/.  15*.  farm:  and 
mat  Wibberly,  after  Hill  had  taken  and  carried  away  his  half  part  of  the 
■  can  and  hay,  should  have  the  whole  farm  of  3/.  15*.  till  Lady-day  follow- 
ing, paying  As.  for  HilTs  share  of  the  farm.  The  question  was,  whether  this 
we  a  tenement  of  the  yearly  value  of  10/.  ?  It  was  argued  that  Wibberly 
vat  liable  (as  being  joint-tenant  with  Hill)  to  pay  the  whole  3/.  15*. ;  and 
that  he  was  sole  tenant  of  that  farm  for  the  last  half-year ;  or,  even  taking 
it  at  the  strictest,  that  he  was  really  and  properly  to  pay  10/.  I*,  (id.  a-year; 
far  he  is  to  pay  8/.  and  half  of  3/.  15*.  (which  is  1/.  17*.  <u/.,  and  4*.  more 
far  the  last  half  year,)  which  is  in  all  10/.  1*.  6V/. — But  the  Court  unani- 
toously  held,  That  this  tenement,  thus  rented  in  Kniveton,  was  under  the 
'  yearly" value  of  10/.  The  act  fixes  the  value  at  10/.  And  the  value  must 
.  he  estimated  by  the  rent,  and  always  is  taken  to  l>e  according  to  the  rent,  («) 
And  here  the  rent  is  8/.  a-year,  and  the  half  of  3/.  15.v. ;  which  two  rents 
taken  together  do  not  amount  to  10/.  Indeed  he  was  to  pay  Hill  As.  for  the 
advantage  he  was  to  have,  after  the  crop  was  off :  but  an  agreement  of  this 
aort,  between  two  joint-tenants,  cannot  be  considered  as  rent. 

7.  Permissive  Occujtation  is  "a  coming  to  Settle  "(b) 

The  words  "  coming  to  settle,"  in  the  13  V  14  Car  II.,  are  satisfied  if  the 
party  takes  up  his  residence  in  the  place,  although  he  is  not  responsible  for 
the  rent  and  taxes  of  the  premises  in  which  he  dwells,  but  has  a  permissive 
occupation  only. 

j£x  v.  Chediston,  4  B.  j-  C.  230  ;  2 1).  $•  K.  May.  Ca.  1 37.  Thomas  Squire 
was  removed  from  Hateswrth  to  Chediston.  Order  con  finned.  Case:  The 
pauper  occupied  a  fann  in  Chediston,  in  lH0r>,  assigned  over  his  farm  for 
the  remainder  of  his  term,  together  with  his  farming  stock  and  crops,  to  his 
brother-in-law,  Page,  upon  trust,  to  cultivate  the  fann,  and,  at  the  expira- 
tion of  the  lease,  to  sell  the  stock  and  crops  for  the  payment  of  the  pauper's 
debts  and  then  to  pay  over  the  balance  to  the  pauper.     Page  acted  under 


St  i* nth  I y, 
Of  settlement 
by  renting  u 

tenement. 

6.  Aii  to  Joiut 
tenants. 


Being  joint  part- 
ner with  a  per- 
son of  a  farm  nf 
one  hundred  and 
seventy.Kix 
pounds  a-year, 
gainn  n  M-t!lt>- 
mci.t. 


Renting  one  en- 
tire tenement, 
and  jointly  part 
of  another,  will, 
if  the  whole  he  of 
sufficient  value, 
gain  a  settle- 
ment. 


/• 


Permissive 


occupation  is  a 
"  coming  tt> 
settle." 


Where  a  pnu|x>r'g 
brother  m-law, 
without  nn> 
authority  from 
the  former,  and 
without  hiskmiw 
ledge,  hired  a 
hon.se  at  eighteen 
|m mods  a-)teAr, 
and  allowed 


<*)  That  is  if  the  sessions  find  uo  other  value.  (A) See  division  of  the  subject,  unft',5'20.' 
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ie  who~had  a  right  to  his  service,  and  when  the  most  that  can  be  said        Seventhly, 
residence  is,  that  the  wife  does  not  turn  him  out    But  the  wife  was     OftettUment 
easible  party ;  she  it  is  that  makes  the  contract  in  her  own  name,  and      h  renting  a 
5  is  erer  done  on  the  husband's  part  to  ratify  it  in  any  way.  His  coming        tenement. 
ie  parish,  therefore,  was  nothing  better  than  the  mere  intrusion  of  a  7.  Permissive 
e  who  is  lurking  in  hiding  places,  and  was  not  in  any  sense  a  coming  occupation  is  a 
e ;  that  is,  not  a  coming  into  the  parish  animo  re*idendi.—Le  Blanc,  ieSJJjS1*  to 
i  Bmyley,  J.,  were  of  the  same  opinion.    Order  confirmed, 
r.  St  Michael  in  Coventry,  15  East,  567.     Stephen  Merrall  removed  W  the  p»«p«* 
'U  Margaret  in  Leicester  to  St.  Michael  in  Coventry.    Order  confirmed.  tueronteact *t£rf 
Stephen  Merrall,  in  October,  1810,  took  a  house  in  St.  Margaret,  and  before  the  ' 
erf  of  the  annual  rent  of  41.  15«.,  which  he  gave  uo  on  the  5th  of  £^ences?& 
1811.    On  the  8th  of  April,  181 1,  he  agreed  with  a  Mr.  Bradley  for  gains  no  settle. 
*  and  shop  in  St.  Margaret,  at  the  annual  rent  of  13/.  13*.,  which  mcnt- 
w  then  in  the  tenure  of  Gfff,  who  was  to  he  tenant  thereof  to  Bradley 
5th  of  July  following.    The  pauper  was  to  commence  tenant  from 
i  of  July,  and  to  pay  rent  from  that  time.    On  the  15th  of  June,  by 
■on  of  Goff,  the  then  tenant,  the  pauper  put  part  of  a  stocking-frame 
5  said  shop,  and  received  the  key  of  the  shop  from  Goff  for  the  pur- 
On  the  17th  of  June  he  put  in  the  remainder  of  the  frame,  ana  on 
I  and  24th  of  the  same  month  he  put  other  frames  in.    On  the  25th 
r,  the  pauper's  daughter  went  to  the  shop  to  work,  on  which  day  the 
found  the  key  of  the  house  in  the  outward  door,  and  took  it  ana  put 
poods  therein  by  permission  of  Goff  and  Bradley,  and  he  continued 
articles  of  furniture  to  the  house  as  he  went  backwards  and  forwards 
:  at  the  shop,  from  the  25th  of  June  until  the  3rd  of  July,  when  he 
I  his  family  went  to  sleep  there,  having  slept  until  that  day  in  the 
ntioned  house.     Goff  paid  the  rent  for  Bradley s  house  and  shop  up 
>th  of  July,  but  left  the  house  on  the  25th  of  June,  and  went  into  an 
ng  one.    From  the  28th  of  June,  until  the  removal  took  place,  the 
continued  to  receive  relief  from  St.  Margaret's  parish,  his  wife  being 
ffhich  account  he  had  applied  for  and  received  relief  from  the  same 
«me  days  before.    The  pauper  was  neither  tenant  of,  nor  occupied, 
utleys  house  for  forty  days,  nor  did  he  ever  pay  any  rent  for  the  same. 
Euenhorough,  C.  J.  It  is  assuming  more  than  the  facts  of  the  case 
i,  to  say,  that  the  landlord  consented  to  the  pauper's  occupation  as 
on  the  25th  of  June.    The  landlord  could  neither  put  him  in  nor 
in  out,  for  another  person  was  the  occupier  and  tenant  of  the  premises. 
ie  tenant's  leaving  the  key  in  the  door  only  shewed  his  consent  to 
iper's  putting  his  goods  into  the  house,  and  the  question  is  whether 
liberty  of  that  sort  is  an  occupation.     In  Rex  v.  Aldborough,  there 
tenancy  created  in  express  terms,  but  here  the  pauper  stood  in  no 
l  of  tenancy  to  the  premises  at  the  time.    He  never  got  into  the 
of  his  tenancy,  but  while  he  was  in  the  house,  upon  an  expectation 
'becoming  tenant,  he  was  removed. — Grose,  J.  The  pauper's  occupa- 
a  tenant  is  expressly  negatived  by  the  case. — Le  Blanc,  J.  I  do  not 
r  the  objection  can  be  got  over,  that  at  the  time  of  his  removal  the 
s  interest  had  not  commenced.    Orders  confirmed. 

r.  NetherseaL  4  T.  R.  258.     Thomas  Taylor  removed  from  Finderne  An  express  con. 
mraeal.    Order  confirmed.     Case :  The  pauper  married  the  daughter  JS?.1"^ -SJ8" 
hipman,  of  Finderne,  who  rented  and  lived  upon  a  tenement  there,  of  cicnt'if  residence 
rlv  value  of  11/.    The  pauper  and  his  wife  continued  to  live  in  the  be  with  the  per- 
il  Shipman  until  his  death,  which  happened  about  two  years  after  JjS{Sfu!*f  the 
tper's  marriage.     Shipman  made  a  will,  and,  after  bequeathing  to 
and  an  unmarried  daughter,  5s.  each,  gave  the  pauper's  wife  all  the 
lis  property  and  stock  upon  his  tenement,  of  the  value  of  upwards  of 
id  appointed  her  executrix  of  his  will.    The  pauper  possessed  him- 
his  property,  and  paid  the  above  legacies  about  a  year  after  Shipman* 
The  pauper's  children  got  the  will  out  of  a  box  and  tore  it  to  pieces. 
aper  never  proved  the  will  on  account  of  the  expence,  but  continued 
is   wife,  the  executrix,  to  occupy  the  tenement  in  Finderne,  from 
of  Shipman  on  the  9th  of  November,  1774,  until  the  Lady-day 
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■**.  be  removed,  and  then  he  gains  a  settlement  by  forty  days' 
~f  ability,  or  rather  confidence,  were  to  be  taken  into  consi- 
g  to  the  case  reported  in  Strange,  yet  if  a  man  have  suffi- 
mfidence  reposed  in  him  by  another,  as  to  be  trusted  with  a 
a-year  Talue,  even  out  of  charity,  it  is  sufficient  to  answer  the 
;mite,  because  such  a  one  is  not  likely  to  become  chargeable. 
r  upon  the  words  nor  the  meaning  of  the  act,  was  this  man 
he  gained  a  settlement — Butler,  J.  It  is  admitted  that 
which  has  come  directly  before  the  Court  for  a  construc- 
of  the  statute.  Now  the  words  of  the  act  cannot  admit  of 
ly  speak  of  persons  coming  to  settle  in  a  tenement  of  10/. 
toflflfc  *  ^5"""-"-*-*ot  be  removed.  As  to  the  question  of  ability,  it  seems  to 
.  «**♦  ^^^  i*  founded  chiefly  on  the  words  of  South  Sydenham  v.  La- 
j|v*  ^S 1 ,)  but  the  words,  if  attentively  considered,  will  not  warrant 
S^V^^^Xk  put  upon  them  ;  for  the  credit  he  has  is  only  for  the  rent  he 

*  ?«\^  tliat  is  only  as  between  him  and  the  landlord — the  credit  is 
i  ifl  •^  »^«*«Ilord.  Lord  C.  J.  Parker,  first  says,  "  if  a  man  hires  a  house 
gj^\>  tt\x^^  an(j  payjj  a  f^^  vet  tf  me  nouse  ig  worth  10/.  per  annum,  it 

10*  a-  sfcwirrient ;  for  the  settlement  depends  upon  the  value  of  the  teue- 
*  got  on  trie  rent."  Then,  indeed,  he  uses  these  words,  "  the  reason  of 
-  4P.tf)te  ?&  this:  that  a  man  who  is  entrusted  with  a  tenement  worth 
5  a**?081'  ls  °^  sucn  <a*diti  ^d  must  have  such  a  stock,  as  makes  him  not 
»^  &  hecome  chargeable.to  the  parish." — Eyre,  J.,  took  it  to  be  within  the 
tiJt  a&d  intent  of  the  law,  "  that  a  man  who  is  capable  of  renting  a  tene- 
o£  10/.  a-year  should  be  settled  in  that  parish."  It  is  clear  that  they 
"  this  reasoning  to  the  persons  mentioned  in  the  former  part  of  the  act, 
__  that  that  case  did  not  come  within  the  description :  and  this  is  put 
-g  0£  doubt  by  what  Pratt,  J.,  says :  "  the  mischief  recited  by  the  statute, 
^1  intended  to  be  prevented,  is  vagrancy  of  poor  persons  who  used  to  come 
IP  parishes  where  there  was  the  best  stock ;  and  the  statute  describes  who 
p  intended  by  those  poor,  (viz.)  such  persons  as  are  not  capable  of  hiring  a 
mgment  of  10/.  a-year."  Now  it  is  material  to  consider  what  was  the  case 
i  which  the  Court  were  then  speaking;  they  were  speaking  of  a  case  where 

*  taking  was  of  more  than  10/.  per  annum;  therefore,  these  expressions 
Jy  reJate  to  cases  of  above  1 0/.  jter  annum,  and  arc  to  be  applied  to  the 
ja  then  before  them,  and  are  not  applicable  to  any  case  where  the  renting 
not  more  than  10/.  jter  annum.  This  is  more  decisive  on  account  of  what 
said  in  the  conclusion  of  the  case ;  where,  describing  the  poor  persons 
bom  the  act  intended  to  exclude  from  gaining  settlements,  Pratt,  J.x  says, 
such  persons  as  are  not  capable  of  hiring  a  tenement  of  10/.  a-year." 
here  are  no  such  words  in  the  act ;  but  if  we  have  recourse  to  the  preamble, 

speaks  of  rogues  and  vagrants,  and  persons  who  are  hurthensoine  to  the 
irah :  these,  therefore,  are  the  persons  of  whom  the  statute  speaks  as  likely 

►  become  chargeable ;  and  therefore  the  expressions  in  that  case  are  only 

►  be  considered  as  particular  instances  of  persons  who,  from  their  situation 
i  life,  were  not  likely  to  fall  within  the  description  of  persons  in  the  pre- 
nble  of  the  act.  But  one  who  is  settled  on  a  tenement  of  10/.  a-year  is 
it  within  the  act  It  has  been  contended  that  the  pauper  never  had  the 
Dement;  but  it  is  impossible  for  us  to  say  so,  after  the  justices  have  stated 
at  he  had  it  under  an  agreement,  which  made  him  a  tenant  at  will ;  for 
hat  is  to  become  of  the  estate  after  he  had  sown  it  with  corn  ?  Its  being 
lined  by  gleaning  is  not  material;  for  supposing  he  had  stolen  it,  it  would 
we  been  just  the  same;  he  would  have  been  entitled  to  the  growing  crop ; 
i  was  then  in  possession  of  a  tenement  of  10/.  a-year,  and  could  not  have 
sen  turned  out  by  his  brother ;  therefore  this  is  a  sufficient  taking  of  a 
nement  within  the  statute.     Order  of  sessions  quashed. 

Rex  v.  Fritttvll,  7  T.  K.  197.     Robert  Heanie  removed  from  Stoke  Lync 

►  Fritwell.  Order  con  finned.  Case  :  Thinnas  Hearne,  the  pauper's  lather, 
tout  twenty-two  years  since,  rented  two  farms  in  Stoke  Lyne,  one  at  35/. 
ad  the  other  at  10/.  a-year;  during  the  last  four  months  that  he  occu- 
ied  the  above  farms,  he  dwelt  in  Fritwell,  in  part  of  a  house  belonging  to  a 
elation,  who  permitted  him  to  live  in  it  rent-free ;  the  house  consisted  of 
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.  and  resided  in  it  three  years.  With  respect  to  that  house  there 
no  question ;  but,  about  the  same  time  that  he  took  that  house,  his 
brother  gave  him  a  close  in  an  adjoining  parish,  containing  about  four  acres, 
oaring, u  111  give  you  a  close  to  enjoy  as  long  as  I  please,  and  to  take  again 
when  I  please,  and  you  shall  pay  nothing  for  it"  The  Court  held,  that  the 
occupation  of  the  latter  close  was  a  coming  to  settle  upon  a  tenement  within 
the  statute,  and  the  two  tenements  being  of  the  value  of  10/.  per  annum, 
that  he  gained  a  settlement.  Ashurst,  J.,  says,  "If  the  party  comes  to 
■wide  upon  a  tenement  of  10/.  a  year,  he  cannot  be  removed,  and  then  he 
fame  a  settlement  by  forty  days'  residence."  And  Bullet,  J.,  considered 
tm  the  pauper  was  a  tenant  at  will.  This  is  not  like  Rex  v.  Cheshunt, 
the  pauper  occupied  as  a  servant.  In  such  a  case,  the  occupation  is 
of  a  master.  Here  it  is  found  as  a  fact,  that  the  pauper  occupied  a 
and  tenement,  of  the  value  of  10/.  per  annum,  and  it  is  clear  that  he 
in  his  own  right,  for  he  actually  underlet  part  to  the  parish.  I 
flMf  therefore,  of  opinion  that  the  pauper  gained  a  settlement  in  Chippenham. 
— Uss/fcy,  J.  The  occupation  of  a  tenement  of  the  value  of  10/.  per  annum 
far  feisty  days,  although  no  rent  be  actually  paid,  is  a  coming  to  settle  upon 
a  tenement  within  the  statute,  so  as  to  make  the  party  irremovable.  Here, 
hdeort,  the  pauper  mi^ht  be  considered  to  have  given  his  services  partly  in 
w idfiralion  of  his  being  permitted  to  reside  in  the  house,  and  in  that  case, 
sbjo  services  so  rendered  would  be  something  in  the  nature  of  a  rent  At 
IB  events,  he  came  to  occupy  as  tenant  at  will,  with  a  view  to  permanent 
assistance ;  and  that  is  a  coming  to  settle  upon  a  tenement  within  the  mean- 
see;  of  the  statute. — Holroyd,  J.  I  think  that  the  schoolmaster  was  tenant 
at  will  of  this  house.  The  legal  possession  of  the  house  was  in  him,  and 
■si  in  the  lord  or  receiver  of  the  manor.  In  the  case  of  a  master  and  ser- 
the  servant  may  merely  have  the  use  of  the  house  as  servant,  but  in 
i  the  possession  is  that  of  the  master;  but  here  the  schoolmaster 
underlet  a  part  of  the  house  to  the  parish ;  he,  therefore,  enjoyed 
as  his  own,  and  not  as  the  servant  of  the  lord  or  receiver  of  the 
That  being  so,  I  am  of  opinion  that  he  gained  a  settlement  in 
Order  of  sessions  quashed. 

8-  Am  to  the  Time  far  which  the  Contract  was  made  under  13  £*  14  Car.  II. 

The  above  statute  does  not  require  that  the  tenement  shall  be  taken  for 
an  j  length  of  time.  The  renting  for  a  year  was  first  made  an  essential  part 
of  the  contract,  by  the  59  Geo.  III.  In  cases  arising  under  the  former  act, 
thftvgk  the  value  is  to  be  estimated  by  the  year,  yet  the  taking  may  be  for 
lees  than  a  year,  or  for  no  definite  period. 

Her  y.  Shenstone,  Burr.  S.  C.  474  ;  2  Bott,  141 .  A  person  took  a  house 
of  30s.  a-year,  in  Grattvich,  and  land  in  King's  Bromley ■,  for  the  growing  of 
potatoes,  from  Candlemas  to  Michaelmas,  being  eight  months,  for  11/.;  and 
lodged  the  last  forty  days  before  Michaelmas  in  King's  Bromley.  It  appeared 
that  he  took  them  bona  fide,  and  without  any  design  of  fraudulently  obtain- 
ing a  settlement  in  the  parish;  and  it  was  adjudged  that  he  gained  a  settle- 
stent  thereby  in  King's  Bromley* 

Staunton  under  Bardon  v.  [fleseroft,  Burr.  S.  C.  558 ;  2  Bott,  142.  The 
paaper  took  a  tenement  from  1st  June  till  Lady-day  following,  for  twenty - 
SOL  guineas,  which  he  occupied  accordingly,  and  paid  the  rent.  The  question 
was,  whether,  by  continuing  upon  this  tenement  for  forty  days  unremovable, 
he  thereby  gained  a  settlement? — And  by  the  Court,  clearly,  he  did. 

St.  Matthew's,  Bethnal  Green,  v.  St.  Botolph's,  Aid  gate,  Burr.  S.  C.  574  ; 
3  Bott,  135.  John  Fell,  the  husband  of  the  pauper,  hired  a  house  for  five 
months,  for  which  he  agreed  to  pay  4/.  He  came  and  resided  with  his  family 
there,  during  the  five  months.  And  the  house,  at  the  time  of  hiring  and  en- 
tering upon  the  same,  was  worth,  to  be  let,  10/.  by  the  year.  It  was  argued, 
that  this  could  not  gain  a  settlement.  The  criterion,  which  is  the  ability  of 
a  person  to  hire  a  tenement  of  10/.  a-year  value,  fails  in  this  case.  For  it 
doth  not  appear  that  this  man  had  such  a  degree  of  credit  as  the  statute 
requires.  Besides  that,  the  proportion  of  1/.  for  five  months  falls  short  of  10/. 
a-ycar,  by  about  Hd.  a-inonth. — But  by  Lord  Mansfield,  C.  J.,  and  the  Court : 


Seventhly, 

Of'  Mttlement 

by  renting  a 

tenement. 

7.  Permissive 
occupation  is  a 
"  coming  to 
settle." 


8.  As  to  the  tin)*, 
&c. 


Taking  a  tcne  • 
ment  for  eight 
months  will  gain 
a  settlement, 
there  being  alv> 
a  forty  days' 
residence. 


Same  point. 


So  by  taking  for 
five  months. 


•■ 
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for  twenty-one  years  is  frequently  made  determinable  at  the  expiration  of       Setvnthlit, 
seven  or  fourteen  years;  yet  it  is  not  the  less  a  lease  for  twenty-one  years  in     Of  settlement 
law,  though  it  may  be  defeated  by  matter  ex  post  facto,  (a)    So  where  the      h  renting  a 
1ea.se  contains  a  proviso  for  cesser  of  the  term,  upon  non-payment  of  rent,  or        tenement, 
non-performance  of  covenants.     Tn  Co.  Lit.  42  a,  (6)  several  cases  are  put  9m  The  tenement 
of  defeasible  life  estates.     Lord  Coke  there  says, "  If  a  man  grant  an  estate   mn»t  be  hired  for 
to  a  woman,  dum  tola  fuerit,  or  durante  viduitate,  or  qttamdiu  tc  bene  gesserit,  a  *e*r»  *c- 
or  to  a  man  and  a  woman  during  coverture,  or  as  long  as  the  grantee  dwell 
in  inch  a  house,  or  so  long  as  he  pay  40/.,  &c,  or  until  the  grantee  be  pro- 
moted to  a  benefice,  or  for  any  like  uncertain  time ;  which  time,  as  Bracton 
smith,  is  temvm  indeterminatum ; — in  all  these  cases,  if  it  be  of  lands  or 
tenements,  the  lessee  hath  in  judgment  of  law  an  estate  for  life,  determin- 
able, if  livery  be  made ;  and  if  it  be  of  rents,  advowsons,  or  any  other  thing 
that  lies  in  grant,  he  hath  a  like  estate  for  life  by  the  delivery  of  the  deed ; 
and  in  court  or  pleading  he  shall  allege  the  lease,  and  conclude,  that  by 
force  thereof,  he  was  seized,  generally,  for  term  of  his  life,  (c)    Order  of  ses- 
sions quashed,  (d) 

Rex  v.  Wainfleet,  All  Saints,  8  B  <fr  C.  227 ;  2  M.  $•  R.  223 ;  1  M.  <J-  R.  2iE??J£?of 
Mmg.  Co.  400.  Order  of  removal  of  B.  Markwell,  from  Wainfleet  to  Horn-  *  tenant  from 
eatflr,  quashed.  Case:  The  pauper,  previously  to  Lady-day,  1822,  hired  year  to  year. 
from  his  wife's  mother  seven  acres  of  land  in  Ilorncastle,  which  she  then 
rented,  at  the  yearly  sum  of  8/.  \s.  6d.  and  for  which  the  pauper  agreed  to 
pay  her  the  same  rent,  and  3t.  per  week  in  addition ;  his  tenancy  to  com- 
mence from  the  ensuing  Lady-day.  No  time  was  specified  for  which  the 
pauper  was  to  take  the  land,  but  nc  occupied  it  from  Lady -day,  1822,  for 
three  years,  and  paid  the  several  rents  as  they  became  due ;  and  he  resided 
and  slept  in  a  house  in  Horncastle  for  upwards  of  forty  days  and  nights,  in 
die  year  immediately  subsequent  to  Lady-day,  1822. — Bay  ley  y  J.  The  case 
states,  that  the  pauper  hired  of  his  wife's  mother  seven  acres  of  land,  which 
she  then  rented  at  a  yearly  rent,  and  that  he  agreed  to  pay  her  that  yearly 
rent,  and  also  a  weekly  rent  of  3*.  PrimA  facie  a  general  hiring  must  be 
presumed  to  be  a  yearly  hiring  (Doe  v.  Browne,  8  East,  165 ;  Doe  v.  Watts, 
7  7*.  R.  83.);  and  that  presumption  is  the  stronger  where  the  subject  matter 
of  fairing  is  land,  because  land  varies  in  its  value  at  different  periods  of  the 
year.  It  is  said  that  the  mother's  estate  was  determined  at  the  end  of  the 
current  year,  and  that  she  could  not,  therefore,  convey  to  the  pauper  an  inte- 
rest for  a  year,  commencing  on  a  future  day.  But  the  mother  was  tenant 
from  year  to  year;  she  had  an  interest,  therefore,  which  would  continue 
beyond  the  year,  unless  something  was  done  to  determine  it,  viz.,  unless  six 


(a)  So  c  eonverso  in  Birch  v.  Wright,  tinct  interest,  because  it  arises  from  the 

1   i.  H.  380,  Mr.  J.  Buller  says,  "  If  a  same  executory  contract,  and  therefore, 

tenant  from  year  to  year  holds  for  four  or  the  lessor  may  distrain  the  third  year  for 

lire  years,  either  he  or  his  landlord,  at  the  rent  of  the  second  ;  and  such  an  ex- 

the  expiration  of  that  time,  may  declare  ecutory  contract  as  this  is  not  void  by 

on  the  demise  as  having  been  made  for  the  statute  of  frauds,  though  it  be  for 

such  a  number  of  years.     So  it  is  ex-  more  than  three  years,  because  there  is 

pressly  laid  down  by  the  Court  in  Lfgg  hereby  no  term  for  above  two  years  ever 

v.  Strudtcick,  Salk.  414."     This  dictum  subsisting  at  the  same  time;  and  there 

was  cited  and  recognized  by  Gaselee,  J.,  can  be  no  fraud  to  a  purchaser,  for  the 

in    Lippincott,  Bart.  v.  Yard,  Taunton  utmost  interest  that  can  be  to  bind  him, 

Spring   Assises,    1828.     The  words  of  can  be  only  for  one  year." 

Salkeld,  however,  are  "  et  per  curiam,  (b)  1  Tho.  Co.  Litt.  621. 

it  was  held,  first,  that  after  the  two  years,  (c)  And  see  Preston  on  Estates,  405. 

the   lessor  or  lessee  might  determine  ;  (d)  His  lordship  afterwards  re-deli- 

but  if  the  lessee  held  on,   he  was  not  vered  the  judgment  of  the  Court,   in 

then  tenant  at  tct//,but  for  a  year  certain ;  Rei  v.  Sandhurst,  which  bad  been  given 

for  this  holding  on  must  be  taken  to  be  at  the  sittings  before  Michaelmas  term, 

an  agreement  to   the  original   contract  (ante,)  confirming  the  opinion  then  pro- 

and  execution  of  it;  and  the  first  con-  nounced,  by  a  reference  to  the  above 

tract  was  from  year  to  year ;  2dly,  the  decision  in  Rex  v.  Herstmonceux. 
third  year  is  not  in  the  nature  of  a  dis- 
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Before  the  important  alterations  introduced  by  the  recent  statutes  on  this      Seventhly, 
subject,  if  a  person  came  to  reside  upon  a  tenement  of  10/.  a-year,  and  re-     Of  settlement 
mained  forty  days,  his  settlement  was  complete,  whether  he  paid  his  rent  or     °y  renting  a 
not,  or  continued  in  the  occupation  the  whole  term  for  which  he  had  hired        tenement. 
the  premises.    The  legislature  relying  upon  the  caution  and  prudence  of  i7~Tberaiuc 
landlords  not  to  let  their  tenements  to  persons  too  indigent  to  pay  for  the  tuL 
occupation ;  and  the  vigilance  of  parish  officers  in  removing  such  poor  per- 
sons as  were  likely  to  become  a  burden  upon  the  parish  by  settling  upon  such 
tenements,  gave  authority  to  justices  to  remove  them  ;  but  if  this  power  was 
not  exercised  for  forty  days,  then  the  settlement  was  accomplished. 

It  will  appear,  however,  by  the  next  (12th)  sub-division,  that  too  great 
facility  was  still  left  for  the  acquisition  of  this  species  of  settlement 

What  has  been  deemed  a  tenement  of  10/.  annual  value,  sufficient  for  the 
purposes  of  a  settlement  under  this  statute  of  13  &  14  Car.  II.,  will  appear 
Dy  the  following  cases. 

South  Sydenham  v.  Lamer  ton,  1  Sets.  Ca.  115;  1  Stra.  57.    Case  :  A  per-  The  rant  is  not 
son  took  a  lease  of  a  tenement  for  ninety-nine  years,  determinable  on  three  tenS^t  be*!!? 
lives,  and  paid  his  fine,  and  the  rent  reserved  was  but  7/.,  but  the  real  value  the  raiuc  often 
was  13/.— By  the  Court.  The  quantity  of  the  rent  is  not  material,  but  the  pounds  a-year. 
value  of  the  tenement     If  there  be  a  lease  of  land  worth  10/.  a-year,  and  a 
fine  be  paid,  or  no  rent  reserved,  yet  if  the  tenement  be  worth  10/.  a-year, 
it  makes  a  settlement ;  for  the  settlement  depends  on  the  value  of  the  tene- 
ment, and  not  on  the  rent 

Rex  v.  Southwold,  2  See*.  Ca.  198;  2  Stra.  1127;  Burr.  S.  C.  140;  2    If  a  rent  of  ten 
Beit,  131.    A  person  took  a  house  at  the  yearly  rent  of  10/.    The  landlord  C?c?2mp!iSSi 
agreed  to  make  new  buildings,  which  improvements  were  never  made.    The  of  improvements 
boose,  without  the  improvements,  was  worth  only  6/.  10*.  a-year. — By  the  by  the  landlord. 
Court  The  sessions  must  judge  upon  the  facts ;  they  have  stated  that  the  made,  and  the** 
agreement  was  for  10/.  a-year ;  this  is  evidence  of  the  value,  but  the  justices  house  is  thereby 
have  a  right  to  enquire  into  the  real  value,  and  they  have  expressly  stated  as  rertTnosettie1 
a  met,  that  this  house  was  only  of  the  value  of  67.  10*.  a-year ;  and  the  mere  ment  u  gained. 
covenant  to  build,  which  covenant  was  never  performed,  cannot  alter  the 
case.    Therefore  this  was  no  settlement. 

Rex  v.  Weston,  2  Sees.  Ca.  141 ;  2  Stra.  1 156 ;  Burr.  S.  C.  106 ;  1  Bolt,  The  quantity  of 
132.  The  pauper  took  a  farm  at  KirUm  of  10/.  a-year,  which  had  been  let  Jjjj* £££  *"c' 
at  that  rent  for  five  or  six  years  then  last  past,  but  before  that  time  was  let  alter  the  value. 
at  71.  a-year  onlv.  When  he  first  took  and  entered  thereon,  he  w;is  not  of 
ability  to  stock  trie  same.  Before  his  entry,  he  was  told  by  the  former  tenant, 
that  his  farm  was  too  dear.  To  which  he  answered,  that  he  did  not  regard 
the  dearness;  for  as  it  was  10/.  a-year,  it  would  gain  him  a  settlement,  and 
put  an  end  to  a  dispute  there  was  Iretween  two  towns  about  his  settlement ; 
out  desired  the  former  tenant  to  take  no  notice  thereof  to  any  body. — By  the 
Court :  We  are  not  to  determine  the  matter  upon  the  evidence  given  to  the 
sessions,  bat  upon  facts  stated  and  adjudications  made  by  them.  Here  they 
have  stated  circumstances ;  but  they  have  not  explicitly  stated  the  real  value, 
nor  have  they  adjudged  any  fraud.  The  act  requires  the  renting  a  tenement 
of  the  yearly  value  of  10/.  They  state,  that  he  did  take  a  tenement  of  10/. 
a-year  at  Jtirton.  Indeed  they  add,  that  it  had  been  let  at  71.  a-year 
formerly.  But  it  might  be  then  worth  more,  or  might  have  been  afterwards 
unproved ;  and  it  had  for  five  or  six  years  last  been  let  at  1 0/.  a-ycar.  And 
the  quantity  or  value  of  his  stock  doth  not  alter  the  value  of  the  tenement. 
They  also  state  a  conversation  between  him  and  the  former  tenant,  who  told 
him  it  was  too  dear ;  to  which  he  answered,  that  he  did  it  to  gain  a  settle- 
ment. Yet  they  do  not  adjudge  that  there  was  any  fraud  ;  nor  do  they  state 
that  it  was  under  the  value  of  10/.  a-year,  and  the  evidence  rather  proves  it 
to  be  of  that  value.  They  must  expressly  state  that  it  is  fraudulent,  or  else 
we  cannot  take  it  to  be  so.  And  we  must  take  the  case  stated  to  be  the  whole 
ease.     He  gained  a  settlement  at  KirUm. 

Rex  v.  Pvrtet/,  \6 East,  126.  Richard  Emmons  was  removed  from  Woodley   J^dp£*JJ1J,,i 
to  Parley.     Order  confirmed.     Case:  The  pauper,  from  Michaelmas,  1808,   c  mis  its  rent  "nay 
to  Michaelmas,  1800,  occupied  a  cottage  mid  garden  in  Wand  ley,  as  tenant   bo  computed 
from  year  to  year,  of  the  annual  value  of  1/.     He  also  held  a  piece  of  laud   JJjiJjJI,™ 


1 1 .  The  value, 
Ac. 

land  of  a  yearly 
value,  as  it  was 
Increased  by 
being  ploughed 
and  manured  by 
the  landlord,  al- 
though, when  the 
pauper  took  it, 
the  ploughing 
and  manuring 
was  begun,  but 
not  finished. 
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parish,  at  the  same  rate  of  9d.per  lug,  amounting  to  2/.  4s.  9rf.  These  Seventhly, 
rentings  together,  amounted  to  10/.  (w.  9d.  The  pauper  agreed  to  take  the  0/ settlement 
land  of  Rossiter  ready  ploughed  and  manured ;  and  when  he  took  it,  the  fy  renting  a 
ploughing  and  manuring  was  begun,  but  not  finished ;  but  when  he  entered  tenement. 
upon  it,  it  was  quite  prepared.  At  the  time  of  planting,  he  followed  Ras~ 
riter  to  plough,  and  planted  the  potatoes  himself,  which  were  afterwards 
covered  in  by  the  plough.  The  agreement  with  Maish  was  similar  to  that 
with  Rossiter;  and  when  the  pauper  took  and  entered  Maish's  land,  it  was 
ready  ploughed  and  manured.  The  potatoes  were  planted  in  the  same  man- 
ner as  before  stated.  The  two  pieces  of  land  together,  without  being 
ploughed  and  manured,  were  worth  about  2/.  8s.  per  annum,  but  being 
ploughed  and  manured,  were  worth  what  the  pauper  paid  for  them.  The 
pauper  took  the  two  pieces  of  land  in  the  spring  for  hoe  crop,  and  he 
planted  the  potatoes  in  May,  and  took  the  crop  out  in  November. — This 
ease  had  been  reserved  before  Rex  v.  Ringtcood  was  decided,  and  it  was 
attempted  to  distinguish  it  from  that  case,  because  there  the  land  had  been  dug 
by  the  landlord  before  the  letting ;  whereas,  here  it  is  found  that  the  plough- 
ing and  manuring  was  not  completed  when  the  pauper  took  the  land  of 
Rossiter;  and  the  words  of  Le  Blanc,  J.,  were  cited,  "  that  the  value  of  the 
tenement,  increased  by  the  labour  bestowed  upon  it  after  the  letting,  cannot 
be  taken  into  the  account"  It  was  said  that  this  was  nothing  more  than  an 
agreement  to  take  the  land,  and  employ  the  landlord  to  improve  its  value. 
Iff  instead  of  the  landlord,  the  pauper  had  employed  lalnmrers  for  that  pur- 
pose, surely  it  would  not  have  conferred  a  settlement. — Lord  Ellenborough, 
C.  J.  The  pauper  agreed  to  take  a  tenement,  which  should  be  of  a  certain 
value ;  and  at  the  time  when  he  entered  on  it,  it  was  of  that  value,  for  the 
ploughing  and  manuring  were  then  finished. — Le  Blanc,  J.  The  distinc- 
tion endeavoured  to  be  made,  does  not  vary  the  case ;  and  it  docs  not  appear 
that  any  precise  sum  was  agreed  to  be  paid  for  the  labour.  The  observation 
alluded  to,  from  Rex  v.  Ringtvood,  must  be  taken,  with  reference  to  the  case 
wen  before  the  Court,  and  to  the  context  where  it  is  found,  rather  than  as  a 
general  observation,  or  applicable  to  a  case  of  this  kind.  Order  of  sessions 
quashed. 

Rex  r.  Bilsdale  Kirkham,  2  Bolt,  137.  T.  Wilson  went  from  Bilsdalc 
Kirkham  to  Bilsdale  Westside,  and  there  married  Sarah,  the  pauper,  who 
rented  a  tenement  of  4/.  a-ycar,  and  he  occupied  the  tenement  with  her 
during  his  life.  Evidence  was  oil'ered  to  prove  this  tenement,  at  the  time 
the  man  occupied  it  with  his  wife,  was  worth  15/.  a-year,  though  let  at  no 
more  than  4/.  But  the  sessions  rejected  this  evidence,  and  determined  on 
the  rent  actually  reserved. — l^ord  Mansfield,  C.  J.  The  justices  have  done 
wrong,  in  not  receiving  die  evidence  of  the  value  of  the  tenement  beyond 
the  rent  paid.  Ever}'  lease  from  year  to  year,  begins  afresh  every  year,  and 
is,  in  point  of  law,  a  new  demise.  If  the  tenement  was  of  die  value  of  10/. 
a-year,  any  year  during  the  man's  occupation  of  it,  he  will  thereby  gain  a 
settlement.  The  case  was  sent  back  to  the  sessions  to  receive  evidence  of  die 
value ;  which  being  certified  as  above,  the  Court  held  it  a  settlement. 

Rex  v.  Poulton  mth  Fearnhead,  b*  M.  <$•  *S\  252.  Order  of  removal  of  Luke 
Whittle  from  Warrington  to  Poulton  with  Fearnhead,  confirmed.  Case: 
The  pauper's  father  rented  a  cottage  in  Paul  Urn,  of  die  annual  value  and 
rent  of  6/.  10*.,  and  held  at  the  same  time  land  of  the  annual  value  of 
7s.  6d. ;  he  also  took  of  Kay  twenty-seven  perches  of  land  for  growing 
potatoes,  at  2s.  6d.  per  perch,  in  the  spring  of  1813,  during  the  time  of 
his  holding  the  cottage  and  the  piece  of  land.  Kay  agreed  to  furnish 
pauper's  father  with  manure  sufficient  for  the  culture  of  potatoes,  and  that 
he  should  get  and  set  the  potatoes.  After  the  holding  commenced,  the 
manure  was  brought  by  Kay,  and  put  into  die  land  by  die  pauper's  father. 
The  value  of  the  land,  upon  the  ordinary  terms  of  husbandry,  did  not  exceed 
4/.  per  acre;  but  upon  die  terms  above  specified,  of  the  value  of  2*.  6d. 
per  perch,  amounted  to  3/.  Is.  (W.,  a  sum  sufficient,  with  the  other  tene- 
meiits,  for  the  purposes  of  a  settlement.  The  pauper's  father  held  all  die 
tenements  for  above  forty  days  after  the  manure  was  put  into  the  land.  It 
was  urged  that  if,  in  the  interval  between  the  commencement  of  this  hold- 
ing and  bringing  in  the  manure,  the  pauper  had  become  chargeable,  the 
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irises,  not  out  of  any  act  done  by  tbe  tenant,  but  from  the  act  of  die  land-       Seventhly, 
ord  stipulated  for  before  entry,  and  done  in  pursuance  of  that  contract.     Of  settlement 
flftat  is  done  by  the  landlord  under  such  circumstances  may,  I  think,  fairly      bt*  renting  m 
e  considered  as  referable  to  the  time  of  entry.    If  the  Court  were  tied  down        tenement. 
d  the  precise  time  of  entering,  it  would  lead  to  very  subtle  inquiries,  which 
rould  be  inconvenient,  as  to  the  instant  of  time  when  such  and  such  repairs 
rere  made,  as  increase  the  value  of  the  tenement  to  the  necessary  amount 
To  avoid  such  inquiries,  I  say,  what  is  contracted  for,  before  the  entry,  to 
•  done  by  the  landlord,  and  is  afterwards  done  in  pursuance  of  that  con- 
tact, may  be  considered  as  done  at  the  time  of  entering. — Holroyd,  J.  To 
be  same  effect    Order  confirmed. 

Rex  ▼.  Aston,  6  M.  jr  S.  54.  Order  of  removal  of  Sarah  Jeuon  from 
inon  to  Holes  Owen,  quashed.  Case :  The  pauper  was  the  widow  of  T. 
resmm^  junior,  son  of  T.  Jetson,  elder,  who,  in  1800,  took  land  in  Hales 
hem  for  ninety-nine  years,  at  2/.  2s.  a  year,  and  built  on  it  two  houses, 
ich  of  the  value  of  51.  5s.  a  year.  When  the  first  was  finished,  he  went  to 
re  in  it ;  and  before  the  other  was  built,  he  let  it  for  5/.  5s.  a  year ;  and  the 
nant,  when  it  was  completed,  entered  and  occupied  to  the  present  time, 
flaw*,  junior,  lived  with  his  father  as  part  of  his  family. — Lord  Ellenborxmah, 
.  J.  I  think,  upon  looking  at  the  language  of  the  statute,  that  we  are 
mud,  in  considering  the  value  of  a  tenement,  to  regard  that  as  its  value 
it  bore  when  the  party  took  it,  and  not  the  increased  value  which  it 
acquired  by  improvements  made  during  his  occupation.  If  we  find 
thta  tenement  was  of  no  greater  value  than  2/.  2s.  a  year  at  the  time 
a  the  pauper  took  and  entered  upon  it,  that  must  be  deemed  its  value  at 
a?  time  he  came  to  settle  upon  it.  It  cannot  be  that  its  value  is  to  be  per- 
afeaally  fluctuating  afterwards,  the  time  pointed  to,  being  that  when  he 
ames  to  settle  in  it ;  at  which  time,  if  it  be  not  of  the  annual  value  of  10/., 
t  does  not  acquire  a  settlement  by  it  I  forbear  entering  more  into  the 
■tails  of  this  case,  because  I  fear  that  many  of  the  doubts  that  have  arisen 
pan  subjects  like  the  present,  are  owing  to  extraneous  dicta  that  have,  from 
me  to  time,  fallen  from  the  bench.  The  principle,  however,  seems  to  be 
rfs,  that  where  a  party  comes  into  a  parish  with  a  sufficient  credit  to  acquire 
ie  taking  of  a  tenement  of  10/.  a  year,  this  shall  entitle  him  to  reside 
removably. — Baylei/,J.  The  value  of  the  tenement  must  be  taken,  as  of 
ie  time  when  the  person  comes  to  settle  in  it.  Rex  v.  Bilsdale  Kirkham, 
;  a  strong  authority  in  point.  That  case  was,  shortly,  this :  The  pauper 
mted  a  tenement  at  4/.  a  year,  which,  during  his  occupation,  became  of 
te  value  of  15/.  a  year;  and  it  was  held  tliut  evidence  to  prove  it  of  the 
icreased  value,  ought  to  have  been  received,  because  being  tenant/mm  year 
»  year,  the  lease  began  afresh  every  year,  and  was,  in  point  of  law,  a  new 
emise.  This  was  the  express  ground  of  distinction  taken  by  Lord  Mans- 
ieid  in  that  case. — Abbott,  J.  This  case  is  neither  within  the  words  or  mean- 
ng  of  the  act  of  parliament     Order  of  sessions  confirmed. 

Bex  v.  Whitechavel,  2  Bott,  132.  Removal  from  Whitechanel  to  Westham, 
tULshed.  Case :  The  pauper's  husband  (P.  Allam)  hired  a  house  in  White- 
kmpel  at  8/.  8*.  per  annum,  and  lived  in  it  till  his  death  ;  he  also  hired  a  room 
l  a  victualling  house  in  If.,  at  3*.  a  week,  to  be  made  use  of,  and  which 
ras  used  as  an  office  or  place  for  the  justices  to  meet  and  transact  the  parish 
nd  other  public  business.  The  room  was  furnished  with  chairs  and  tables, 
nd  the  landlord  was  to  find  firing.  And  the  landlord  was  to  have  the  use 
f  the  room  when  Allam  did  not  want  it  Allam  had  the  key,  and  might 
Ave  locked  it  if  he  would,  but  did  not.  Allam  alone  had  the  concern  of, 
nd  paid  for,  the  room. — Bullery  J.  There  is  nothing  found  as  to  the  value 
f  the  fire  and  furniture,  and  all  we  can  say  is,  that  he  has  rented  a  tenement 
f  10/.  a  year.     Order  quashed. 

Rex  v.  Londonthorpe,  6  T.  R.  377.     John  Ingram  took  a  tenement  of  6/. 

year,  and  rented  a  piece  of  waste  ground  at  the  yearly  rent  of  10s.  6d., 
a  which  he  had  the  privilege  of  building  a  post  windmill.  This  he  did  at 
be  expence  of  120/.,  and  worked  it  for  three  quarters  of  a  year,  but  rented  the 
pound  for  two  years  and  a  half,  the  greater  part  of  which  time  the  mill  was 
tanding.     The  mill  was  constructed  on  cross  traces,  laid  upon  brick  pillars, 
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but  not  attached  or  fixed  thereto,  which  is  the  usual  mode  of  building  mDU 
of  that  nature.  The  mill  was  considered  as  the  property  of  the  tenant.  He 
let  it  to  one  J.  for  a  quarter  of  a  year  at  the  rate  of  9/.  a  year,  and  during 
that  time  resided  in  the  said  tenement  at  the  rent  of  6/.  "The  pauper  wW 
the  mill  afterwards  us  a  chattel  interest.  It  was  nerer  rated. — Per  Lml 
Kenyan ,  C.  J.  There  is  no  doubt  but  that  the  taking  of  a  windmill  attached 
to  the  ground  of  the  value  of  10/.  a  year,  will  confer  a  settlement ;  a  praiw 
will  lie  for  such  a  windmill.  The  taking  of  a  rabbit  warren  was  also  hew 
to  give  a  settlement,  because  it  was  a  tenement;  and  so  in  the  case  of  the 
landsale  colliery.  But  this  windmill,  as  described  in  the  case,  is  nothing 
hut  a  chattel.  And  if  in  questions  of  this  kind  we  were  merely  to  consider 
the  ability  of  the  pauper,  without  at  the  same  time  considering  whether  he 
rented  a  tenement,  we  should  abandon  the  statute  altogether,  and  the  deci- 
sions upon  it.  It  might  as  well  be  said,  that  an  iron  malt  mill  would  pre 
a  settlement.  This  post  windmill  was  the  sole  property  of  the  tenant  him- 
self, and  it  was  not  fixed  in  the  ground,  but  detached  from  it.  But  in  order 
to  confer  a  settlement  it  should  be  so  connected  with  the  laud  as,  iu  lecal 
contemplation,  to  fall  within  the  description  of  a  tenement. — Grate,  J.  It  i< 
no  more  a  tenement  than  a  large  coffee  mill  put  up  in  a  house. 

iter  v.  St.  Dunstan,inKent,  4  B.  &  C.  086;  7  D.&-R.  178;  3D.fR. 
Mag.  Ca.  378.  Mary  Wilson  removed  from  Saint  Mary,  Canterbury,  to 
St.  Duns  tan.  Order  confirmed.  Case :  The  pauper's  husband,  on  thr 
23rd  of  April,  1823,  went  to  live  in  a  house  in  St.  DunsUtn%  at  the  yearh 
rent  of  10/. ;  he  had  not  occupied  it  for  a  year,  but  he  had  been  rated  tat 
the  house  in  that  parish,  and  had  paid  the  assessment  for  one  quarter;  oat 
Butler  had  occupied  the  house  before  the  pauper's  husband ;  at  the  time  of 
the  hearing  of  the  appeal,  one  Huntheld  it,  each  of  them  paying  the  araail 
rent  of  10?.  It  had,  for  six  years  preceding  the  pauper's  tenancy,  been  Id 
together  witli  the  articles  of  furniture  hereinafter  mentioned,  at  \0l.  mr 
annum.  All  houses  in  St.  Dunstan  were  rated  at  half  their  actual  rarar; 
and  in  the  assessment  on  the  pauper's  husband,  the  said  house  was  valued* 
3/.  10*. :  at  the  time  of  his  occupation,  the  house  was  in  a  very  bad  stale  of 
repair,  and  then  it  would  have  required  an  expenditure  of  401.  to  put  it  into* 
tenantable  condition :  since  his  death,  and  previously  to  Hvnfs  tenancy,  131. 
had  been  expended  upon  it;  there  were  a  stove  and  cupboard  in  a  room 
below  stairs,  a  grate  and  a  cupboard  in  the  chamber,  and  a  grate  in  the 
kitchen ;  the  stove  and  grates  had  not  originally  belonged  to  the  house,  bat 
had  been  put  in  by  a  tenant,  and  the  landlord  had  taken  them  in  part  pq- 
ment  of  rent  alxmt  six  years  before ;  these  were  fixed  with  brick-work  in  i 
chimney  places,  but  they  might  l>e  removed  without  doing  any  injur/  to 
the  chimney-places ;  the  cupboards  stood  on  the  ground,  and  were  supported 
by  holdfasts — and  these  might  also  be  removed  without  doing  any  other 
injury  to  the  walls  than  leaving  a  few  marks  of  nails ;  the  use  of  these  seveol 
articles  was  worth  about  6rf.  per  week ;  and  the  tenement,  including  the  ate 
of  them,  was  worth  71.  10*.,  and  without  them,  about  61.  per  annum.  If 
any  deduction,  however  small  in  amount,  was  to  be  made,  in  respect  of  ike 
above-mentioned  articles,  the  tenement  would  not  be  of  the  annual  valaeof 
10/. — Abbott,  C.  J.  It  is  found  as  a  fact  in  the  case,  that  these  grates  and 
cupboards  were  the  property  of  the  landlord,  and  affixed  to  the  freehold, 
and  they  were  taken  by  the  pauper  as  the  property  of  the  landlord.  I  a* 
therefore,  of  opinion  that  tney  were  a  parcel  of  the  tenement  demised. 
Whatever  might  be  the  question,  if  they  were  merely  tenants'  fixtures,  it  ■ 
unnecessary  to  discuss  in  the  present  case.  The  sessions,  in  confirming  the 
order,  have  stated  their  opinion  to  be,  that  if  any  deduction,  however  sasl 
in  amount,  is  to  be  made  in  respect  of  these  articles,  the  tenement  *o*M 
not  be  of  the  annual  value  of  10/.,  from  whence  I  infer,  that  in  the* 
judgment  no  deduction  ought  to  be  made. — Bay  ley,  J.  These  articles  behnj 
fixed  to  the  freehold,  and  being  part  of  the  demised  premises,  I  think  the? 
might  enter  into  the  valuation  of  the  tenement — LittledaU,  J.  If  the  Undkal 
had  died,  these  articles  would  have  gone  to  the  heir,  and  not  the  executor. 
Then,  as  the  annual  value  is  increased  by  these  fixtures,  I  think  they  mustbf 
taken  into  account  with  a  view  to  the  settlement     In  Wume  v.  Jngltb^ 
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3-  df  A.  625,  and  Colegrave  v.  Dias  Santos,  2  B.$C.  76,  articles  savoring 
»  of  the  realty,  wewTheld  to  be  fixtures  and  parcel  of  the  freehold. 

Rex  r.  Fr am  ling  ham,  Burr.  S.  C.  748;  2  £o«,  201.  S.  Churchyard 
mtracted  with  S.  Hayle,  to  hire  of  him  a  public-house,  &c,  at  the  rent  of 
0L  per  annum,  Httyle  to  pay  all  parish  rates  and  charges. — By  Lord  Manx- 
eld ,  C.  J.,  and  the  Court  This  was  a  good  taking  of  a  lease  of  a  tene- 
tent  of  the  yearly  value  of  10/.,  within  the  intention  and  meaning  of  the 
st  of  parliament.  It  turns  upon  the  credit  given  the  person;  now  here,  credit 
given  to  this  man  for  10/.  a-year.  He  contracted  tor  it  at  that  rent,  and  he 
ud  that  rent  to  his  landlord  for  it  It  was  a  real  and  bond  fide  taking  a 
Dement  of  that  yearly  value. 

Jter  v.  St.  Paul's,  Deptford,  13  East,  320.  Richard  Rice  was  removed 
om  Si  Paufs,  Deptford,  to  Greenwich.  Order  quashed.  Case:  The 
uiper,  at  Christmas,  1807,  rented  a  tenement  of  K  Bur  ford,  in  Greenwich, 
id  resided  upon  it  more  than  forty  days,  under  an  agreement  that  he  should 
\j  10/.  by  the  year  to  Burford  for  the  tenement,  that  Bur  ford  should  pay 
I  taxes,  rates,  and  charges  whatsoever,  which  he  did.  if  the  taxes,  rates, 
id  charges  usually  deemed  tenant's  taxes,  are  to  be  deducted  from  the  10/., 
\sich  the  tenant  agreed  to  pay  to  the  landlord,  the  tenement  was  not  of  the 
iaual  value  of  10/. ;  but  if  those  taxes  are  not  to  be  deducted,  the  tenement 
is  of  the  value  of  10/.  This  case  was  expressly  brought  to  reverse  Rex  v. 
rmmdingham. — Lord  EUenborough,  C.  J.  If  we  were  sitting  to  hear  that 
me  argued,  the  argument  might  have  weight ;  but  it  having  been  settled 
•arlj  forty  years  ago,  that  the  rent  reserved  (all  fraud  apart)  is  to  be  taken 
.  die  criterion  of  the  value  of  the  tenement,  without  reference  to  the  pay- 
ent  of  the  rates  and  taxes  by  the  landlord,  we  are  not  now  at  liberty  to 
itarb  that  decision  upon  any  speculative  opinion.  The  tenant  may  be  said 
obtain  credit  for  a  tenement,  in  one  sense,  of  the  yearly  value  of  10/., 
id  I  cannot  say  that  the  former  decision  is  so  directly  against  the  words  of 
e  act  as  necessarily  to  be  wrong. — Grose,  J.  It  is  better  stare  decisis. — Le 
tmmc,  J.  If  we  were  to  decide  against  the  former  case,  it  would  let  in  the 
gdnction  from  the  amount  of  the  rent  reserved  of  every  payment  to  be  made 
r  the  landlord,  which  might  have  been  thrown  upon  the  tenant  The  rule 
ang  settled  otherwise,  it  is  better  to  abide  by  it—  Bay  ley,  J.,  concurred. 
ider  of  sessions  quashed. 

Hex  v.  Helling) y,  10  East,  41.  Removal  from  Hellingly  to  Brighton; 
lashed.  Case :  The  pauper's  husband  hired  a  house  at  Brighton  by  the 
eek,  paying  four  shillings  a-week  for  the  same,  which  house  he  so  con- 
lued  to  occupy  and  sleep  in.  The  house  so  hired  and  occupied  by  him  is 
;  all  times  of  the  year  of  the  value  of  4*.  a-week  if  taken  by  the  week ;  but 
no*  of  the  value  of  10/.  per  annum  if  taken  by  the  year. — By  Lord  Ellen- 
trough,  C.  J.  The  words  of  the  statute  enable  the  justices  to  remove  any 
»rson  who  ••  shall  come  to  settle  in  any  tenement  under  the  yearly  value  of 
>/.  ;"  that  is,  upon  a  tenement,  the  value  of  which  is  to  be  estimated  by  its 
inual  value,  to  be  let  by  the  year,  at  the  time  of  the  party's  coming  to  settle 
pon  it  It  need  not,  in  fact,  be  let  for  a  whole  year ;  it  may  be  let  only  by 
te  week  or  the  day.  But  those  lettings  arc  only  media  for  ascertaining  the 
surly  value,  if  nothing  appear  to  the  contrary.  But  when  it  is  expressly 
and,  that  the  tenement  is  not  of  the  value  of  10/.  a-year,  to  be  taken  by  the 
sar,  it  is  impossible  for  any  reasoning  to  make  the  matter  more  clear.  The 
Btnte,  speaking  of  yearly  value,  means  the  value  of  the  tenement  to  be  let 
r  the  year. — Le  Blanc,  J.  A  settlement  may  be  gained  by  the  taking  of  a 
nemeot  for  less  than  a  year,  if  it  is  of  an  aliquot  value  which  would  amount 
>  lO/.  a-year.  But  where  that  has  been  decided,  it  did  not  appear  that  the 
diinated  value  depended  on  the  mode  of  letting  by  the  week  or  other  period 
lorter  than  a  year.  But  the  letting  at  so  much  a-week  was  merely  a  cri- 
•rkm  of  the  yearly  value.  Here  the  value  of  10/.  within  the  year,  depended 
B  the  taking  being  for  a  shorter  period  than  a  year.  No  person  would  have 
aid  that  yearly  value  for  it.  It  this  would  confer  a  settlement,  it  would 
e  next  contended  that  a  field,  which  nobody  would  take  at  10/.  a-year,  if  it 
otftld  be  let  out  by  the  tenant  for  one  night  (which  he  might  do  to  drovers  of 
attle  on  the  road)  at  that  rate,  would  confer  a  settlement.     I  am  not  disposed 
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num, the  land- 
lord paying 
pariah  taxes,  is  a 
good  taking  of  a 
tenement  of  the 
proper  value. 

Settling  for  forty 
days  upon  a  tene- 
ment, at  the 
yearly  rent  of  tea 
pounds,  the  land- 
lord paying  rata* 
and  taxes,  will 
confer  a  settle- 
ment  upon  the 
tenant. 


If  tenement  be 
worth  leu  than 
ten  pounds  per 
annum,  if  let  by 
the  year,  it  is  not 
sufficient  that  it 
produce  more 
than  that  sum 
when  let  by  the 
week. 


Seventhly, 
Of  settlement 
bu  rentiw;  a 

tenement. 

13.  The  rent,  fcc. 

The  rent  must  be 
paid  before  any 
order  of  removal 
made. 
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Rex  v.  Ampthill,  2  B.  £  C.  847 ;  4  D.  $•  R.  447 ;  2  D.  &  R.  Mag.  Ca.  297. 
Order  made  on  the  5th  day  of  August,  1820,  fur  the  removal  of/.  Apxley, 
from  St.  Botolph  to  Ampthill,  confirmed.     Case :  The  pauper,  a  ropemaker, 
came  at  31  id  summer,  1822,  to  reside  in  a  house  in  St.  Botolph ;  he  had  hired 
it  of  one  Mitchell  *  for  1 0/.  a  year ;  he  put  his  own  furniture  into  it,  worth 
154L  or  16/.;  he  continued  to  live  in  it  above  a  year,  and  in  July,  1823,  being; 
much  distressed,  he  applied  to  the  parish  officer  of  St.  Botolph  for  relief, 
who  refused  to  give  him  any,  but  afterwards,  in  obedience  to  the  order  of  a 
magistrate,  gave  the  pauper  14s.,  on  the  31st  of  July.    The  day  after  this 
relief  was  Riven,  Mitchell  called  for  his  rent  of  10/.,  but  gave  the  pauper  a 
fortnight  to  pay  it.    On  the  5th  of  August,  the  pauper  was  removed  to 
AmptkilL     He  then  applied  to  Furze,  an  auctioneer,  to  buy  his  furniture, 
to  enable  him  to  pay  his  rent.    Furze  went  to  Cambridge,  valued  it  at  13/.  St., 
(exclusive  of  his  tools,  which  were  worth  5/.),  and  agreed  to  buy  them  for 
10/.,  which  he  paid  to  the  pauper,  who  kept  the  key  of  the  house  all  the 
time,  and  returned  to  it  about  the  14th  of  August,  on  which  day  Mitchell 
had  sent  a  person  to  distrain  for  the  rent,  but  no  distress  was  taken,  because 
the  bailiffs,  Furze,  and  the  pauper,  went  together  to  Mitchell,  and  the  rent 
was  paid  by  the  pauper  with  the  10/.  he  received  from  Furze.     Another 
auctioneer  had  been  employed  to  sell  some  of  the  furniture,  under  the  direc- 
tion and  according  to  the  inventory  of  Furze,  and  sold  it  for  3/.  13*.,  and 
after  this  sale  the  remainder  of  the  furniture  and  the  tools  might  be  worth 
6f.;  without  the  tools,  the  remaining  furniture  would  be  worth  1/.    The 
•essions  decided  that  the  house  was  not  of  the  annual  value  of  10/. — Bayley, 
J~,  after  adverting  to  other  points  in  this  case,  for  which  see  post,  said, 
1  am  of  opinion,  also,  that  on  the  5th  August,  1823,  when  the  order  of 
■moral  was  made,  the  pauper  bad  not  acquired  any  settlement  in  St. 
BoiofpA.    The  59  Geo.  III.  c.  50,  introduces  new  provisions  with  respect  to 
fa|tining  of  a  settlement  by  renting  a  tenement.  Before  that  statute,  any 

51  renting  a  tenement  of  the  annual  value  of  10/.,  and  residing  on  it 
days,  obtained  a  settlement ;  but  that  statute  enacts,  that  no  person 
acquire  a  settlement  by  reason  of  dwelling  for  forty  days,  in  any  tene- 
"?■*  rented  by  such  person,  unless  such  tenement  shall  be  bond  fide  hired 
■y  •teh  person,  at  and  for  the  sum  of  10/.  a  year  at  the  least,  for  the  term 
Otooe  whole  year,  nor  unless  it  shall  be  held,  and  the  rent  for  the  same 
JfJ^J  P*id,  for  the  term  of  one  whole  year  at  the  least,  by  the  person 
y™£  the  same.     Now  in  this  case  the  pauper  took  the  tenement  at  Mid- 
*JWf/\  1822,  for  one  year;  the  year  expired,  and  the  rent  became  due 
**g  payable  at  the  expiration  of  that  time ;  and  if  the  pauper  had  made  a 
a~*J  tender  of  the  rent  upon  the  premises  before  sun-set,  or  the  last  hour  of 
^A***y  '"hen  it  became  due,  and  bad  been  able  to  shew  that  he  was  always 
^T™J^fo  ready  to  pay  it,  possibly  such  a  tender  might  have  been  con- 
0#»#i         *a  point  of  law  as  equivalent  to  pavment.     But  in  this  case  he 


had 


*ftfe       5  J*aid  the  rent,  nor  done  any  thing  which,  in  point  of  law,  can  becon- 
&a<f  Tin*  *®  payment,  at  the  time  when  the  order  of  remova 


j  nof.       rmjMMM^*.*,  »*  «-*. ^  "... ^  ...»„.  „.  »«....w.al  was  made.     He 

tuti^  ^°nc  what  was  requisite,  in  order  to  give  him  a  settlement,  by  the 
fce  <>£  °^a  tenement,  according  to  the  provisions  of  the  59  Geo.  III. 

•u'7er  of  removal,  then,  was  a  valid  order  at  the  time  when  it  was  i 


c.  50. 

nd  tli^^r  of  removal,  then,  was  a  valid  order  at  the  time  when  it  was  made, 

f  opxjjj    s**bscquent  payment  of  the  rent  cannot  affect  it.     I  am,  therefore, 

He  p^*°?>  tna*  hi  ""s  casc»  the  pauper,  by  having  applied  for  relief  from 

^^Ris^I?     *n  J**ly9  1823,  and  having  received  that  relief  under  an  order  of 

ft  O^T^VJ^,  was  then  actually  chargeable, and  therefore  removable,  under  the 

a*s  Yu»wi  ^' c*  1^1 ;  and  I  am  also  of  opinion,  that  when  the  order  of  removal 

had  tl^^  ne  na<*  not  acquired  any  settlement  in  St.  Botolph,  because  he 

Va**.,  jj^5*1  neither  paid  a  year's  rent,  nor  done  any  act  which,  in  point  of 

m&iet  *  **  ^e  considered  as  equivalent  to  payment. — Holroj/d,  J.   A  party,  in 

Geo.  t?TS*m  a  settlement,  by  renting  a  tenement,  is  required,  by  the  59 

rf^fc  %v-'  c*  ^  *°  ^°  certa'n  things  which  were  not  requisite  before.     One 

•m  \^~  "ifcgs  required  is,  that  there  should  be  a  payment  of  one  year's  rent 

^bj^v,  **aant  to  the  landlord.     Here  the  rear's  rent  had  become  due  and 

W<n    1*  at  Midtummc r,  and  on  the  1st  of  August,  the  landlord  gives  the 

^*  *  fortnight's  time  to  pay  it,  and  before  it  is  actually  paid,  and  before 

0O2 
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must  amount  to  10/.  at  least,  (but  which  may  exceed  that  sum,)  must  be 
paid  for  the  term  of  one  whole  year  at  the  least. — Littledale,  J.,  concurred. 
Order  of  sessions  quashed. 

Rex  v.  Ashley  Hay,  SB.  jr  C.  27;  by  the  name  of  Ashley-de-la-Hay,  2 
M.  f  -R-  21;  1  M.  $•  R.,  Mag.  Ca.  273.     Order  of  removal  of  John  Sneap, 
from  Ashley  Hay  to  Mugginton ;  quashed.     Case  :  At  Lady-day,  1825,  the 
pauper  hired  a  farm  at  Ashley  Hay  by  the  year,  at  the  rent  of  54/.  per 
oMuim,  payable  half-yearly.     He  held  and  resided  upon  the  farm  for  more 
than  twelve  months,  and  he  paid  rent  on  account  of  the  same  to  the  amount 
of  40/. ;  but  he  did  not  pay  a  whole  year's  rent  for  the  same  prior  to  his 
becoming  chargeable  to,  and  his  being  removed  by  Ashley  Hay.     He  was, 
prior  to  the  22nd  June,  1825,  charged  in  respect  of  the  farm  in  two  poor 
Msessments,  and  with  the  public  levies  or  taxes  of  Ashley  Hay;  and  appli- 
cations were  made  to  him  for  payment  of  such  levies  or  taxes  prior  to  the 
22nd  June,  1825,  but  he  did  not  pay  the  same  till  after  the  10th  July,  1825. 
— Lord  Tenter  den,  C.  J.   I  entertain  no  doubt  in  this  case  ;  the  more  parti- 
cularly as  there  has  already  been  one  express  decision  upon  the  point  which 
it  raises.     In  order  to  arrive  at  the  true  construction  of  this  act  of  parlia- 
ment, which  it  is  contended  was  not  done  in  the  case  of  Rex  v.  Ramsgate, 
it  is  necessary  to  consider  the  state  of  the  law  when  this  act  was  framed, 
and  the  object  which  the  legislature  had  in  framing  it.     By  the  statute  59 
Geo.  III.  c.  50,  it  is  quite  clear  that  no  person  could  acquire  a  settlement 
by  renting  a  tenement,  unless  the  whole  rent  for  one  year  was  actually  paid  ; 
and,  therefore,  the  only  question  is,  whether  any  alteration  in  that  respect 
was  intended  to  be,  or  has  been  effected,  bv  the  6  Geo.  IV7.  c.  57.    The 
recital  states,  that  inconveniences  had  been  found  to  exist  in  consequence 
of  the  settlement  of  the  poor  being  made  to  depend  upon  the  annual  value 
of  tenements  which  they  have  rented,  or  upon  the  annual  value  of  tenements 
in  virtue  of  which  they  have  paid  parochial  rates.    The  recital,  therefore, 
dearly  applies  to  "  the  annual  value"  only ;  and  the  enacting  clause,  after 
repealing  the  former  act,  and  then  repeating  its  words,  except  so  far  as  it 
WMTTitinnn  the  payment  of  parochial  rates,  concludes  by  declaring,  that  no 
person  shall  acquire  a  settlement  by  reason  of  renting  a  tenement,  unless 
the  rent  for  the  same,  to  the  amount  of  10/.,  be  actually  paid,  for  the  term 
of  one  whole  year  at  the  least.     The  true  construction  of  these  latter  words, 
in  my  opinion,  is,  that  a  year's  rent,  which  shall  not  be  less  than  10/.,  but 
without  reference  to  its  being  more  than   10/.,  must  be  paid,  in  order  to 
entitle  the  party  to  a  settlement.     It  is  true,  the  words  "  to  the  amount  of 
10/."  were  not  inserted  in  the  former  act ;  it  is  unfortunate  that  they  have 
crept  into  the  present  act,  and  they  have  probably  done  so  through  mistake 
or  inadvertence :  but  they  do  not  appear  to  me  to  alter  the  spirit  and  mean- 
ing of  the  enactment.     I  think  the  passage  may  be  read  as  if  those  won  Is 
were  not  in  it ;   that  they  may,  in  fact,  be  rejected  as  surplusage.     This 
being  so,  the  present  case  is  governed  directly  by  that  of  Rex  v.  liamsgate ; 
no  settlement  has  been  acquired  in  Ashley  Hay,  and  the  order  of  sessions, 
quashing  the  order  of  removal  from  that  township,  must  be  quashed. — The 
other  judges  concurred.     Order  of  sessions  quashed. 

Rex  v.  Carshatton,  6  B.  $•  C.  93  ;  it  D.  #•  R.  132 ;  4  D.  $R.,  Mag.  Ca.  249. 
Charlotte  Long  was  removed  from  Carshalion  to  Wandsworth.  Order  quashed. 
Case :  T.  Long,  the  husband  of  the  pauper,  at  Lady-day,  1824,  came  to  reside 
in  a  house  at  Carshalton,  which  he  had  hired  of  his  father-in-law,  by  the  year, 
at  the  rent  of  14/.  He  put  his  own  furniture  into  the  house,  and  continued 
to  reside  there  until  July,  1825,  when  he  died  in  possession.  During  his 
life-time,  no  more  than  25$.  was  paid  by  him  on  account  of  the  rent.  His 
widow,  after  his  death,  continued  to  reside  in  the  house  until  September  fol- 
lowing, when  the  landlord  put  in  a  distress,  under  which  he  seized  the  fur- 
niture and  goods  put  in  by  T.  Long,  which  were  purchased  by  the  landlord. 
TTie  following  was  the  receipt,  "  Received  from  Mr.  Savage,  on  advance 
of  goods,  12/.  15*.,  for  balance  of  rent  due  from  T.  Long,  \o  Midsummer, 
1825."  Signed. — Abbott,  C.  J.  The  order  of  sessions  must  be  qucished. 
The  question  is,  whether  the  pauper  had  a  derivative  settlement  from  her 
husband ;  or  in  other  words,  whether  the  husband  had  acquired  a  settlement 


Seventhly, 

Of  settlement 

by  renting  a 

tenement. 

13.  The  rent,  &c. 

Same  point  tuidcr 
6  Geo. 4. 


A  person  hiring 
and  occupying  a 
ten  pound  tene- 
ment for  more 
than  a  year,  and, 
after  his  death, 
the  rent  lh  paid 
out  of  the  pro- 
ceeds  of  the  sale 
of  his  effects, 
gains  no  settle  - 
ment,  either  un- 
der the  59  Geo.  3t 
c.  50,  or  the  6 
Geo.  4,  c.  57. 
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nam  be  made  in  the  lifetime  of  the  party  hiring.    Raxr.  Canhalton, 
H-)  Seventhly, 

words  of  the  act  6  Geo.  IV.  c.  57,  (ante,  523,4,)  are,  "  paid  for  the     Ofeettlemeni 
'  one  whole  year."    If  the  hiring  be  from  an  antecedent  period,  and     h  renting  • 
nt  hold  from  the  time  of  hiring  into  a  second  year,  and  then  pay  a       tenement. 
r*»  rent,  that  is  sufficient    Rex  v.  Stow,  (pott,  575.)  i3.iUwin.aT" 

14.  Occupation  under  13  j- 14  Car.  II.  (a) 

r.  Llandverrat,  Burr.  S.  C.  571 ;  1  Eta.  Rep.  603.    Evan  Hughm,  u.  Occupation, 
f  the  pauper,  rented  a  tenement  of  10/.  a  year,  and  paid  the  rent  to  *c* 
llord.    He  lived  for  above  forty  days  in  a  part  of  it,  which  part  was  iSSmm^ 
nine  of  40*.  only.    And  immediately  after  his  taking  the  tenement,  aittxragh  part  of 
he  residue  thereof  to  under-tenants,  without  residing  thereupon  at  the  Ifei*£eVM 
elf.    It  was  argued,  that  being  liable  only  to  the  rent  did  not  gain  wa^b^i?"*" 
sttlement    He  must  occupy,  as  well  as  take,  a  tenement  of  10/.  a  tenant  to  under 
oe,  and  he  ought  to  occupy  the  whole  10/.  a  year;  otherwise,  man?  JS5eme£l,ied  * 
,  poor  families  might  be  introduced  into  a  parish  upon  one  such 

It  would  unite  evade  the  act  if  the  mere  taking  of  a  tenement 
o;  for  then  one  would  gain  a  settlement  by  taking,  and  another  b? 
ig  the  same  tenement — By  the  Court  In  case  of  a  gross  fraud, 
ions,  no  doubt,  will  find  it  so,  and  the  settlement  would  be  void, 
baud  behiff  found,  there  is  no  doubt,  upon  the  law  of  the  case,  but 
ghee  was  the  tenant  and  liable  to  the  rent,  and  had  credit  for  the 
and,  therefore,  he  is  as  much  settled  as  if  he  had  rented  a  tenement 
.  year,  and  let  lodgings.  The  act  doth  not  require  a  person  renting 
tent  of  10/.  a  year  to  occupy  it;  it  is  enough  if  he  rents  it,  ana 
brty  days  in  the  parish.  Tne  ground  the  act  goes  upon,  is  a  ner- 
ving credit  sufficient  to  hire  a  tenement  of  that  value.  This  man 
to  have  had  such  credit.  Hie  under-tenants  do  not  take  a 
it  of  the  yearly  value  of  10/.,  therefore  they  do  not  hereby  gain  a 
nt 

.  Newnham,  Burr.  S.  C.  756.    The  pauper,  Hathaway  Denton,  and  Renting- •  term 
hard  Mann,  his  wife's  father,  jointly  rented  and  occupied  an  estate,  Jf/SE^KJjJ, 
ham,  of  80/.  a  year,  for  three  years.    Mann  dying  about  the  end  of  wards  occoprinc 
e,  Denton  soon  afterwards  took  a  house  of  Richard  White,  at  Aure,  it  Jointly  wltti 
early  rent  of  3/.,  and  another  estate,  consisting  of  lands,  of  John  does  not  Mb^V 
!,  at  Aewr,  at  the  yearly  rent  of  Si.    Mann  leaving  a  widow,  and  the  right  of  set. 
Denton  being,  upon  the  death  of  Mann,  jointly  possessed  of  the  SSJSJ^^LJJJ 
er  of  the  stock,  which  had  been  on  the  estate  at  Newnham,  they  taking.  Y 

d  lived  in  the  house  at  Awre,  and  jointly  occupied  that  house  and 
estate  of  8/.  a  year,  for  one  year,  the  stock  on  tne  house  and  estate 
irtty  the  property  of  Denton,  and  the  other  part  the  property  of  the 

and.  sometimes  one,  and,  at  other  times,  the  other  of  them,  sold 
the  stock,  and  received  the  money  for  the  same :  and  at  the  time  of 
he  tenements  by  Denton,  neither  White  nor  Sergeant  knew  of  any 
on  subsisting  between  Denton  and  the  widow.  A  moiety  of  the 
s  more  than  sufficient  to  stock  the  house  and  farm.— (Lord  Mans- 
i  not  in  court) — The  other  three  judges  declared  themselves  all 
ily  satisfied,  that  the  settlement  was  in  Awre. — Atton,  J.,  observed, 
w  persons  jointly  take  a  tenement  of  less  annual  value  than  20/., 
not  gain  a  settlement  to  either  of  them.  But  a  man  who  takes 
n  lOt  in  yearly  value,  may  let  part  of  it  to  under-tenants :  and  this 
destroy  his  settlement,  though  it  will  not  gain  one  to  such  under- 
rho  pay  him  less  than  10/.  a-year,  as  was  determined  in  the  case  of 
Jandverras.  The  widow,  Mann,  was  in  the  nature  of  an  under- 
■  the  pauper.  The  pauper  had  the  credit  of  taking  the  tenement 
;  took  the  house,  and  likewise  the  lands.    Neither  of  the  landlords 

any  connection  between  the  widow  and  him ;  and  he  only  was 


(a)  See  division  of  the  subject,  ante,  520. 


Seventhly — Of  Settlement  by  Tenement. — XV.  Occupation,  &c.  575 

ing  room.    If,  indeed,  it  had  been  stated  that  the  key  was  delivered  to  the  Seventhly, 

lodger,  for  the  express  purpose  of  preventing  the  communication  between  Ofiettleinent 

the  different  apartments,  there  would  be  the  more  weight  in  the  argument.  °y  rentinR  a 

But  the  key  may  have  been  delivered  to  Mm  for  the  purpose  of  enabling  him  tenement. 


to  enter  either  way ;  and,  if  that  was  the  object,  then  he  had  not  any  dis-  i».  Occupation, 
tinct  dwelling-house.  I  rather  infer,  from  the  facts  stated,  that  that  was  the  *Ca 
object  for  which  the  key  was  delivered ;  and  if  so,  then  the  pauper  held  the 
whole  house,  and  it  is  to  be  considered  as  one  entire  tenement ;  and,  in  that 
case,  a  burglary  committed  in  the  part  occupied  by  the  lodger,  must  have 
been  laid  to  have  been  in  the  dwelling-house  of  the  pauper.  For  these  rea- 
sons, 1  am  of  opinion,  that  the  pauper  gained  a  settlement  in  North  Colling- 
ham. — Bayley,  J.  The  second  point  is  a  question  of  fact,  rather  than  of 
law.  The  sessions  might  have  found  it  a  separate  holding,  but  I  see  nothing 
in  the  facts  stated,  from  which  a  separation  of  the  part  occupied  by  the 
lodger  from  the  rest  of  the  house,  must  be  necessarily  inferred. — Holroyd,  J. 
J  am  of  opinion,  upon  the  facts  stated,  that  the  whole  dwelling-house  is  to  be 
considered  as  the  dwelling-house  of  the  pauper. — Beit,  J.  It  probably  was 
the  intention  of  the  legislature,  that  a  settlement  should  not  be  gained  in 
such  a  case  as  the  present ;  but  we  are  bound  to  decide  according  to  the 
words  of  the  statute.  As  to  the  second  point,  I  liave  no  doubt,  that  in  an 
indictment  for  burglary,  the  room  occupied  by  the  lodger  might  be  described 
an  the  pauper's  dwelling-house.  Notwithstanding  the  underletting,  in  point 
of  law,  he  still  continued  the  tenant  of  the  whole  house.  Order  of  sessions 
confirmed. 

Rex  v.  Great  Bolton,  8  /?.  £  C  71 ;  2  M.  $•  R.  227 ;  1  M.  $•  R.  Mag.  Ca.   Under  59  Geo.  3, 
404.     Lucy  Hall,  removed  from  Great  Bolton  to  Little  Bolton.     Order  dis-  tiie^JSlng^°5C 
charged.     Case :  The  pauper's  mother,  Mary  Hall,  being  a  widow,  went  to   Geo.  4. 0.57),  a 
reside  in  Little  Bolton,  in  May,  1823,  where  she  hired  a  house,  consisting  of  ,%SkcJ???tJmB 
six  rooms  and  a  cellar,  and  being  a  separate  and  distinct  dwelling  house,  for  fO^for  one  yw, 
a  year,  and  from  year  to  year,  at  the  annual  rent  of  1 1/. ;  and  she  continued  at  a  rent  of  eleven 
to  hold  such  house,  and  actually  paid  the  said  rent  for  the  same,  for  the  8n<!J^uJe<hJ2Ji 
apace  of  two  years  and  upwards/   Before  she  went  to  live  in  the  house,  but  of  which  wan  let 
after  she  had  hired  it  and  put  some  of  her  furniture  into  it,  she  underlet  to  •*  «JJ  'hilling 
one  Clough  the  cellar  under  the  house  at  1*.  6d.  per  week,  and  he  occupied  JJ^^ Sannndcr 
the  cellar  during  the  whole  of  Mary  Half*  tenancy.    The  cellar  was  let  tenant,  who  had 
unfurnished,  and  Clough  occupied  nothing  but  the  cellar.     The  cellar  com-  S^^*e°rtotof 
municated  with  the  street  bv  an  outer  door,  of  which  Clough  kept  the  key ;   the  house 
and  at  the  time  Mary  Hall  took  the  house,  the  cellar  communicated  with 
the  room  above  in  the  house,  by  means  of  a  step-ladder  and  a  trap -door; 
bat  when  she  went  to  live  in  the  house  she  took  away  the  ste]>-ladder,  which 
she  placed  in  one  of  the  higher  rooms  of  the  house,  and  shut  the  trap-door, 
expressly  for  the  purpose  of  preventing  any  communication  between  the 
cellar  and  the  rest  of  the  house.    The  trapdoor  was  not  fastened,  except 
that  the  furniture  of  the  house  was  placed  upon  it,  as  upon  other  parts  of  the 
room -floor.    The  trap-door  was  never  used  by  the  cellar  tenant,  or  by  Mary 
Hall.     When  the  cellar  was  underlet  to  Clough,  there  was  no  lire-grate  in 
it,  and  soon  afterwards  Clough  applied  to  Mary  Hall  for  a  grate  to  be  put 
up  in  the  cellar.    Mary  Hall  furnished  the  grate  at  her  own  expence,  and 
it  remained  there  until  she  left  the  house,  when  she  sold  the  grate  to  Clough, 
who  paid  her  for  it.    The  pauper  lived  with  her  mother,  as  part  of  her  family, 
in  this  house  during  the  whole  of  her  tenancy.    The  question  for  the  opinion 
of  the  Court  is,  whether  the  pauper's  mother,  on  whose  settlement  that  of 
the  pauper  depends,  gained  a  settlement  in  Little  Bolton  under  the  59  Geo. 
III.  c.  50. — Lord  Tenterden.  The  safest  course  is  to  give  effect  to  the  par- 
ticular words  of  the  enacting  clause.    Where  the  legislature  uses  in  the  same 
sentence  different  words,  we  must  presume  that  they  were  used  to  express 
different  ideas.    The  words  are,  "  that  the  ihouse  or  building  shall  be  held 
and  the  land  occupied"     Here  the  house  was  held  for  one  whole  year,  and 
the  pauper's  mother  gained  a  settlement  in  Little  Bolton.     Order  of  sessions 
quashed. 

Rex  v.   Stow,  4  B.  $-  C.  H7  ;  6  J).  S,-  R.  110;  3  I),  fr  R.  Mag.  Ca.  87.    A  pauper  hired  a 
Joseph  Ashton  was  removed  from  Sturton  by  Stow  to  Stow.    Order  quashed,  {b^wsdwaitcr 
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foam  IHkmmt  to  Lymeombe,  quashed.    Case:  Jerrord  Tented  a  tenement       Seventhly, 
m  I meombe  by  the  year,  from  Lady-day,  1885,  to  Lady-day,  1836,  at  the   Cfeeutomnt 
— *  of  161.,  with  liberty  to  quit  on  a  quarter's  notice.  After  the  first  month's     byrttimgo 
nation,  Jerrord  left  his  wile  for  seven  months.  She  paid  the  year's  rent,       Um ***** 
swceipts  for  which  were  given  as  if  it  had  oeenre^  is.  Oeauattoe, 

A  fcwdays  after  Lmdifdety,  1825,  /frrotrf  let  an  apartment  m  the  tenement  **• 
It  <6wjr,  at  the  yearly  rent  of  8/.,  with  liberty  to  quit  on  a  quarter's  notice.  MaotSQso.  4, 
0m  occupied  till  Lady-day,  1898,  and  paid  his  rent  to  that  time.    Jerrard  t^SS!?* 
jane*  notice  at  Christmas,  1835,  to  unit  at  Lady-dav,  1826.    The  landlord  SewU&taad 
ed  the  wife  to  occupy  part  of  the  tenement  tul  Midsummer  ,\&Xb,  on  {SffSmi— 
38*.  for  the  same,  till  which  time  she  lived  there.  Jerrwrd  never  paid  {SSSidtoA 


any  parochial  rates,  although  rated.— J3syfcy,  J.    The  statute  59  Geo.  III. 
ft.  #0.  Is  repealed  by  the  statute  6  Geo.  IV.  c.  57.    The  question,  therefore, 
1m  sWe  ease  is,  whether  a  settlement  was  or  was  not  obtained  under  the  last- 
njaoJioMd  statute  ?  By  the  69  Geo.  III.  e.  50,  a  settlement  could  not  be 
#8ahaBd  in  the  case  of  a  house  or  building,  unless  such  house  or  bwldmg 
Itmm  kmU  or,  in  the  case  of  lane!,  unless  it  were  occupied,  and  the  rent  for 
'§*>  ammo  were  actnally  paid,  for  the  term  of  one  whole  year,  at  the  least,  ay 
S»  marmn  hmna  the  emme.    There  was,  therefore,  a  specific  enactment  that 
Jp)  Moan  should  be  hold,  and  the  land  occupied^  and  the  rent  paid,  by  the 
m  kMm  the  mm.    The  language  of  the  6  Geo.  IV.  c.  67,  is  different 
statute  is  wholly  silent  as  to  the  occupation  or  payment  of  rent  by  the 
idling ;  and  it  has  been  decided  in  Ax  v.  Kfowoetk  Hareowrt^a)  imA^* 
tag  to  the  true  construction  of  the  statute,  the  payment  of  rent  need 
las  made  by  the  party  hiring.  The  words,  by  the  person  hiring  the  same, 
lobe  considered,  therefore,  as  struck  out  of  the  statute  6  Geo.  IV.  c  57, 
a  law  altered,  so  far  as  it  required  that  the  rent  should  be  paid  by  the 
hiring  the  premises.    It  is  now  sufficient  if  it  be  paid  either  by  the 
_  hiring,  or  by  any  other  person.    The  words  of  the  6  Geo.  IV.  c  67, 
are,  that  the  nouse,  or  building,  or  land,  shall  be  occupied  under  swek 
'  AsVwty,  and  the  rent  for  the  same,  to  the  amount  of  10/.,  shall  be 
"    paid  for  the  term  of  one  whole  year  at  the  least    Here  the  phrase 
The  statute  says,  not  that  the  house  or  land  shall  be  occupied  by 
\kmmg  the  some,  but  only  that  it  shall  be  occupied  under  such  yearfy 
And  although  it  may  be  difficult  to  arrive  with  certainty  at  the 
sjsmning  of  the  legislature,  which  is  not  expressed  in  very  intelligible  lan- 
inmjre,  I  incline  to  think  the  true  construction  of  those  words  is,  that  it  shall 
fc<£»pied  by  the  person  to  whom  that  hiring  give,  the  right  of  occupation, 
and  that  occupation  by  any  other  person  to  whom  that  right  is  comimini- 
antod,  either  by  assigning  or  underletting,  is  not  an  occupation  under  the 
■till J  hiring  within  the  meaning  of  the  statute.  That  is  my  present  opinion. 
If  between  mis  time  and  to-morrow  morning  I  should  change  that  opinion, 
[  will  certainly  communicate  it  to  the  Court    My  learned  brothers  think 
thsU  the  words  under  such  yearly  hiring  do  not  make  occupation  by  the 
semaon  hiring,  requisite,  but  that  it  is  sufficient  if  either  he  himself,  or  any 
after  person  under  him,  occupy.    I  think  that  a  party  who  occupies  as  an 
sader-tenant,  though  he  may  be  said  in  some  sense  to  occupy  under  the 
pearly  hiring,  cannot  be  said  to  occupy  under  the  yearly  hiring  within  the 
saturnine;  of  this  clause  of  the  act  of  parliament ;  because,  though  he  does 
assirpy  m  part  under  that  yearly  hiring,  he  does  not  in  toto ;  he  occupies 
the  yearly  hiring  and  something  else.    As  to  the  other  question,  viz., 
the  holding  before  the  22nd  of  June,  when  the  6  Geo.  IV.  c.  57, 
l  passed,  and  the  holding  subsequent  to  that  period,  can  be  connected,  I 
Of  opinion  they  may,  provided  the  occupation  before  the  22nd  of  June  be 
aa  will  satisfy  the  requisites  of  the  6  Geo.  IV.  c.  57 ;  and,  therefore,  if 
%  porly  before  the  6  Geo.  IV.  c.  57  began  to  operate,  was  in  possession  of  a 
anally  tenement,  and  held  it  under  such  circumstances  as  that  statute  says 
mall  be  requisite  in  order  to  gain  a  settlement,  a  settlement  will  be  conferred. 
there  are  no  words  in  the  6  Geo.  IV.  c.  57,  which  import  that  the  taking 


(a)  Ante,  572. 
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ombe.  The  question  turns  entirely  on  the  6  Geo.  IV.  e.  57.  My  Seventhly, 
may  have  the  effect  of  defeating  the  intention  of  the  frame?  of  Qfseulemeni 
But  it  is  a  very  safe  rule  of  construction  to  adhere  to  the  words  h  *•»****  • 
of  parliament  in  their  grammatical  and  natural  sense,  unless  it  *•*•—*• 
early  from  the  context  that  they  were  intended  to  be  used  in  some  Wt  Of^paHqn, 
e.  There  is  a  material  difference  between  the  statute  6  Geo.  IV.  *c. 
d  the  statute  59  Geo.  HI.  c  50.  The  last-mentioned  statute 
requires  the  building  to  be  held,  and  the  land  to  be  occupied,  and 
>  be  paid,  by  the  person  hiring  the  same.  The  statute  6  Geo.  IV. 
lits  the  words  "  oythe  person  hiring  the  same."  It  does  not 
e  payment  of  rent  or  occupation  by  the  person  hiring  the  same,  but 
i  tender  the  yearly  hiring.  These  words  may  be  satisfied  by  the 
ce  of  the  term  and  occupation  by  a  sub-tenant  or  assignee  during 
luance  of  that  term.  It  is  not  necessary  to  decide  in  this  case 
ccupation  by  an  assignee  would  be  sufficient  or  not.  Here  there 
cupation  by  a  person  whose  character  is  left  doubtful.  It  does  not 
r  the  case  whether  it  was  that  of  a  sub-tenant,  having  an  entire 
a  of  one  part  of  the  building,  or  that  of  a  lodger.  It  seems  to  me 
.  an  occupation  by  the  husband  of  the  pauper  under  the  yearly 
xmded  the  premises  continued  in  the'  occupation  of  any  person 
nder  the  tenancy  created  by  the  yearly  hiring.  I  think  we  ought 
feet  to  the  words  of  the  act  of  parliament  in  their  plain,  natural 
less  we  see  clearly  from  the  context  that  the  intention  of  the  legis-  • 
s  different ;  but  I  find  nothing  in  the  context  to  shew  that  that, 
we  words  taken  in  that  sense  import,  was  not  their  intention.  I 
pose  that  the  legislature,  when  thev  repealed  the  59  Geo.  III.  c.  60, 
pressly  required  an  occupation  by  toe  person  hiring,  had  some 
r  omitting  those  words  in  the  6  Geo.  IV.  c.  67.  Possibly  that 
may  have  arisen  from  inattention  on  the  part  of  the  framer  of  the 
t  may  have  been  intended  to  require  occupation  by  the  person  who 
erm.  But  it  seems  to  me  that  the  words  used  do  not  expressly 
ich  occupation,  and  we  must  not  presume  the  intention  of  the  legis- 
it  collect  it  from  the  words  of  the  act  of  parliament  Then  if  the 
of  the  legislature  be  that  which  the  words  used,  naturally  import,  a 
t  has  been  gained,  provided  there  has  been  a  residence  of  forty 
s  to  that  the  case  is  ambiguous.  I  think  it  ought  to  be  referred 
the  sessions  for  the  purpose  of  having  the  facts  stated  one  way  or 
If  it  be  found  that  there  was  no  residence  by  the  husband  for 
s,  then  no  settlement  will  be  gained.     Case  sent  back  to  the 

athority  of  this  case  has  been  questioned,  the  point  argued,  and 
t  given ;  and  the  result  was  that  the  decision  of  the  Court  of  K.  B. 
irmed. 

.  Barham,  8  B.  §•  C.  99.    Welch  was  removed  from  Barham  to  Dover,  Darin*  the  year 
ashed.    Case :  The  pauper,  in  6  April,  1 823,  hired  a  house  in  Dover  Jj  KBSy 
r,  of  the  value  and  rent  of  12/.  per  annum,  payable  monthly.    In  wu  removed  by 
1824,  the  pauper  became  chargeable,  and  was  Dy  an  order  directed,  S^JJ'tti11* 
family,  to  be  removed  to  Barham.    He  alone  was  removed,  and  sanwday :  Held, 
ter  of  Barham  received  him,  gave  him  money,  and  directed  him  to  sufficient  occup*. 
•  Dover.    He  returned  the  same  day  to  his  house,  and  occupied  it  *Jj[J  u£der  w 
i  original  contract,  till  Michaelmas,  1824 ;  when,  in  consequence  of 
y  the  overseer  of  Dover,  to  send  him  to  gaol  for  coming  back,  he 
ith  his  landlord  to  take  the  house  by  the  week.    At  Michaelmas, 
i  pauper  owed  some  rent.    No  final  settlement  took  place  till  June, 
hen,  a  distress  having  been  put  in,  the  pauper  paid  the  rent,  and  left 
;  which  he  had  occupied,  first  under  the  yearly,  and  then  under  the 
tiring,  uninterruptedly  since  April,  1823.  The  pauper  paid  his  rent 
nt  as  it  suited  him, part  in  meat  (being  a  butcher),  and  part  in  money, 
no  regular  settlement  till  he  left  the  house.    Barham  did  not  appeal 
be  order  in  January,  1824.    The  sessions  thought  that  the  pauper 
o  settlement  by  the  occupation  of  the  house.    U.  A.  V. — Judgment 
Tenterden.    The  question  depends  on  the  59  Geo.  III.  c.  50.    (He 
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do  settlement  shall  be  gained  by  dwelling  forty  days  in  any  tenement  rented,  Seventhly, 
unless  such  tenement  consist  of  a  house  or  building  in  the  parish  or  town-  Of  settlement 
ship,  being  a  separate  and  distinct  dwelling-house  or  building,  or  of  land  ty  renting  a 
here,  or  of  both,  bon&fide  hired  at  10/.  a-year,  for  a  whole  year ;  nor  unless  tsnemsnt, 
inch  house  or  building  shall  be  held,  and  the  land  occupied,  and  the  rent  for  15  occupation, 
the  same  actually  paid,  for  one  whole  year  at  the  least,  by  the  person  hiring  &c. 
the  same.  One  of  the  requisites,  therefore,  under  that  statute  in  the  case  of 
bund,  was,  that  it  should  be  occupied  by  the  person  hiring  it  for  one  whole 
rear  at  the  least  A  distinction  is  made  in  that  statute  between  houses  and 
buildings  on  the  one  hand,  and  land  on  the  other;  and  though  this  distinction 
is  removed  by  the  6  Geo.  IV.  as  to  settlements  subsequent  to  the  period  from 
which  that  statute  operates,  it  must  still  be  attended  to  in  cases  of  previous 
lettlements.  By  the  59  Geo.  III.  c.  50,  it  was  required,  in  case  of  a  house 
or  building,  that  it  should  be  held  for  a  year  by  the  person  hiring  it;  in  the 
ease  of  land,  that  he  should  occupy.  In  the  case  of  houses  and  buildings, 
therefore,  so  as  the  tenure  subsisted,  it  was,  in  this  respect,  before  the  statute 
of  6  Geo.  IV.  c.  57,  sufficient;  so  that  under-letting  a  part  of  a  house  or 
huiiding  would  not  have  prevented  a  settlement;  and  that  point  was  accord- 
ingly so  decided  in  Rex  v.  North  CoUingham  (a),  which  was  cited  in  the 
ligament  But  in  the  case  of  lands,  the  person  luring  was  to  occupy  for  the 
■ear.  Did  the  pauper,  then,  occupy  the  garden  for  the  whole  year?  It  is 
stated  in  the  case,  that  though  the  pauper  took  the  garden,  it  was  agreed 
between  him  and  Maynard  that  they  should  share  the  expence  and  profit 
It  is  also  stated,  that  Maynard  paid  the  pauper  half  the  rent,  and  that 
Ihe  garden  was  thus  occupied.  It  is  not  in  terms  stated  that  there  was 
a  joint  occupation;  but  as  Maynard  was  entitled  to  participate  in  t)ie 
occupation,  we  think  it  must  be  taken  that  he  did,  and  if  so,  the  pauper 
cannot  be  considered  as  occupying  more  than  a  moiety  of  the  garden. 
Unless  the  garden  was  separately  occupied  by  the  pauper  the  whole 
year,  no  settlement  was  gained.  We  are,  therefore,  of  opinion,  that 
there  was  no  settlement  in  Tonbridye,  that  the  settlement  in  Lamberhunt 
remained,  and  that  the  order  of  sessions,  which  quashed  the  removal  to 
Lmmberhurst,  on  the  ground  of  a  settlement  in  Tonbridge,  cannot  be  sup- 
ported.    Order  of  sessions  quashed. 

Rex  v.  Kibtcorth  Harcourl,  7  B.  $•  C.  700.  (See  the  case,  ante,  572.)  What  a  holding 
Bayley,  J.  I  also  think  that  the  pauper  occupied  the  premises  for  one  whole  under  the  hllinP* 
year  under  that  hiring,  for  nothing  that  was  done  by  Waterfield  could  have 
the  effect  of  altering  the  original  tenancy  created  between  the  pauper  and 
the  owner  of  the  premises.  The  pauper  remained  tenant  under  the  original 
taking,  and  the  landlord  ought  to  have  distrained  on  him  for  the  10/.,  if  it 
had  been  in  arrear. 

16.     The  whole  tenement  need  not  be  in  one  parish,  under  13#*  14  Car.  II.  (b) 

As  the  renting  of  a  tenement  of  the  prescribed  annual  value,  was  all  that  i<5.  The  parish, 
was  required,  the  Courts  held,  that  if  a  person  rented  several  different  tene-  &c- 
ments,  making  together  the  required  amount,  it  followed,  that  if  these  several 
tenements  were  situated  in  different  parishes,  that  would  not  defeat  the  set  - 
dement,  which  would,  in  such  case,  be  acquired  in  that  parish  in  which  the 
person  resided. 

South  Sydenham  v.  Lamer  ton,  1  Stra.  57.     A  person  rented  a  tenement  An  entire  tenc- 
of  10/.  a-year,  being  one  entire  tenement,  but  lying  in  two  parishes.    The  E^nepirKaud 
question  was,  whether  this  gained  a  settlement. — Parker,  C.  J.   The  quan-   part  in  another, 
tity  of  rent  is  not  material,  but  the  value  of  the  land.     A  tenant  often  pays  a  wiu  ****  *  scttic- 
fine,  and  thereby  lowers  the  rent,  and  yet  the  land  is  of  equal  value.     And  mCD  ' 
if  a  man  should,  out  of  kindness,  settle  another  in  a  tenement  of  10/.  per 
annum  value,  reserving  no  rent,  that  will  not  alter  the  case.    The  only  diffi- 
culty is,  that  there  is  not,  in  this  case,  10/.  per  annum  in  one  single  parish. 


(a)  Ante,  541.  (b)  See  division  of  the  subject,  ante,  520. 
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Seventhly, 
18.   Who  may  acquire  this  settlement,  (a)  Of  settlement 

It  would  probably  be  difficult  to  say  who  may  not  gain  this  kind  of  settle-       Yemeni* 
ent ;  of  course,  every  person  capable  of  entering  into  a  contract  for  the 


atiag  of  a  house,  or  land,  is  competent  to  acquire  this  right  by  such  means ;   ,B- Who  mAJ 
id  eren  where,  from  the  peculiar  condition  of  the  individual,  it  may  be  SSSSpmJS^ 
inbtful  whether  he  is  of  ability  to  contract,  yet  if  he  actually  hire  a  house 
land,  and  continue  in  the  enjoyment  of  the  property  the  requisite  length 
time,  it  will  be  sufficient 

Thus,  in  Rex  v.  Eastbourne,  4  East,  103  ;  an  order  of  removal  of  Ann  A  foreigner  mar 
wchert  and  her  four  infant  children  by  name,  from  Seaford  to  Eastbourne,  R^5j??n*,lt 

essions,  subject  to  the  following  Case:  Ann  BJ's  maiden  tenement. 


firmed  by  the  sessions,  subject  to  the  following 

snt  was  in  Eastbourne;  she  married  J.  B.,  a  German,  by  whom  she 
d  the  children  mentioned  in  the  order.  /.  B.  was,  at  the  time  of  the  re- 
jnral,  resident  in  a  house  at  Seaford,  of  above  the  value  of  10/.,  exercising 
•rein  the  trade  of  a  baker.  His  trade  declined  at  Seaford,  and  he  there- 
on thought  he -could  exercise  it  with  more  advantage  at  Eastbourne.  The 
fb  and  children  thereupon  became  chargeable,  and  were  removed  as  above. 
ie  husband  acquiesced  in  every  thing  which  took  place  with  regard  to  the 
aaorral ;  accompanied  them  to  Eastbourne,  and  afterwards  continued  to  re- 
Le  there  with  them. — Lord  Ellenborough,  C.  J.  This  man  was  not  an  alien 
amy,  but  a  German  by  birth ;  an  alien  amy ;  and  as  such,  though  he  may 
4  take  a  lease  of  a  dwelling  house  or  shop,  yet  he  may  occupy  a  tenement 
'  lO/.  a-year,  and  carry  on  his  trade  there  like  any  other  person.  (6)  Then  ! 
t  that  interest  which  may  enable  him  to  gain  a  settlement  by  the  pro- 
of the  legislature.    Order  quashed. 

v.  Brighthelmstone,  1  B.  $•  A.  270.  W.  Lancaster  was  removed  from   SoatoMier, 
to  Brighthelmstone.    The  pauper  had  been  serjeant  in  the  militia,  J^^^Si?' 
Inch  lay  in  barracks  at  Brighthelmstone,  and  performed  all  the  duties  of  his  settlement. 
Station  as  serjeant,  and  during  that  time  had  taken  a  tenement  there  of  the 
■lue  of  10/.  a-year  or  more,  in  which  he  had  resided  with  his  family  for 
iqce  than  forty  days.    After  hearing  Nolan  and  Twiss  in  support  of  the 
tier,  the  Court  called  upon  Bolland  and  Norton,  contra,  who  cited  Rex  v. 
Ffc,  Jmsnes,  Bury  St.  Edmunds. — Lord  Ellenborough,  C.  J.     In  this  case,  it 
eems  to  me,  that  the  sessions  have  drawn  the  right  conclusion.     It  is  con- 
ended  that  the  party  here  had  no  intention  of  coming  to  settle  at  Bright- 
elmstone;  that  is  not  correct;  certainly  he  had  the  intention  of  settling 
here,  subject,  however,  to  the  power  of  those  who  directed  his  movements. 
[lie  case  states  that  he  himself  took  the  tenement  as  a  lodging  for  himself 
md  his  family.     Now  suppose  an  action  then  to  have  been  brought  against 
iim  for  non-payment  of  rent,  he  clearly  could  not  set  up  as  a  defence,  that 
ie  was  not  the  tenant  of  the  premises ;  then  if  he,  as  a  tenant,  occupied  this 
louse  of  the  yearly  value  of  10/.  and  upwards,  he  was,  during  his  occupation, 
^removable,  and  that  having  continued  for  forty  days,  he  has  gained  a 
ettlement    But  it  is  said  the  mutiny  act  prevents  a  soldier  from  gaining  a 
ettlement ;  that  act,  however,  contains  no  such  express  provision :  the  clause 
snablinir  every  soldier  to  be  examined  as  to  his  settlement,  does  not  dis- 
laalifyhim  from  obtaining  a  new  one.    The  case  of  hiring  and  service  is 
loiteoistinguishable  from  this;  that  proceeds  on  the  ground  of  a  person's  not 
being  permitted  to  contract  two  relations  inconsistent  with  each  other.     In 
order  to  gain  a  settlement  by  hiring  and  service,  he  must  engage  to  serve  at 
ill  events  for  a  year ;  now  a  soldier  has  not  the  capacity  to  render  such 
terrice,  for  an  order  from  the  war  office  may  at  any  time  intervene,  and  take 
hiyn  from  his  master's  controul.    The  case  of  taking  a  tenement  is  quite 
different,  he  does  not  there  engage  to  reside  in  it  for  any  definite  period,  and 
if  he  does  actually  reside  for  forty  days  it  is  sufficient.     If  not,  it  would 
equally  follow,  that  supposing  an  estate  to  have  devolved  upon  him  by  act 


(a)  See  division  of  the  subject,  ante,  520        (b)  1  Saunder'%  Rep.  by  Patte&on  and 

William*,  6  Sc  7,  note  1. 

VOL.  IV.  P  P 
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I  weeks,  the  husband  remaining  all  the  time  in  the  MarskaUea       Seventhly, 
n  hit  wife  and  children  went  to  him  there,  and  he  gave  up  pea-    QftettUment 
he  house  in  St.  Martin's,  and  the  landlord  took  part  or  his     h  *******  * 
r  seven  weeks'  rent — The  question  reserved  for  the  opinion  of       tswisssat. 
ras,  Whether  the  husband,  J.  Lord,  gained  a  settlement  in  the  ^  t^Mmm 
:.  Martin's  under  the  above  circumstances? — Lord  Kenyan,  C.  J.  && 
k>  settlement  could  be  gained  by  a  residence  on  a  tenement  for  a  rains  no  settle- 
id  than  forty  davs;  and  though  in  the  case  of  Rex  v.  Leeds  {JS!*  tJ«2?fo? 
is  only  decided  that  the  justices  ought  not  to  have  removed  the  gevenwMk*. 
i  Blackfordly  during  the  continuance  of  his  lease,  the  Court 
"  if  his  lease  at  Blackfordly  had  been  at  an  end,  his  last  forty 
nee  at  Leeds  might  have  borne  a  different  consideration ;"  evi- 
lating  an  opinion  that  forty  days'  residence  is  necessary  to  give 
L    Order  of  sessions  confirmed. 

Htcheat,  9  B.  $•  C.  183.    (See  case,  ante  572.)— Bay  ley,  J.,  said,  AbM*J£<!jjTi" 
*  to  the  residence  for  forty  days,  the  case  ought  to  go  to  the  SonS**' 
un,  in  order  that  it  might  be  stated  more  distinctly  what  the 
he  residence  was,  or  whether  the  whole  forty  davs  residence 
is  actually  by  the  husband  himself.  The  cause  of  the  husband's 
tether  it  arose  from  his  own  free  will  or  compulsion,  or  from 
instances,  may  possibly  be  material.    In  Has  v.  Sl  George's, 
the  husband  was  incapacitated  by  law  from  residing  in  his  own 
ie  was  in  prison  during  the  whole  time,  and  had  not  the  power  of 
tus  own  property  for  forty  davs. — Littledale,J.  There  is  some  doubt 
ere  has  been  forty  days'  residence  by  the  pauper's  husband.   That 
essential,  for  the  legislature  did  not  intend,  by  6  Geo.  IV.  e.  57,  to 
v  in  that  respect    Unon  the  finding  in  this  case,  I  rather  collect 
iper's  husband  had  abandoned  his  wife,  and  gone  to  pursue  his 
of  living  in  some  other  place.    If  he  had  merely  gone  away  for 
of  business,  with  the  intention  of  returning,  the  residence  would 
Q,  though  he  was  temporarily  absent^-Porte,  J.,  agreed  that  the 
ie  sent  back,  and  added,  if  it  be  found  that  there  was  no  rest*' 
e  husband  for  forty  days,  then  no  settlement  will  be  gained. 
'outh  Lynn,  5  T.  R.  664.    Order  of  removal  of  the  children  of  Reddenct  ft* 
rd,  widow,  from  South  Lynn  to  East  Bilney,  quashed.     Case  :  S^SEw /5!na 
,  the  father  of  the  paupers,  on  the  23rd  October,  1792,  being  tenement  of 
me  time  before  in  possession  of  a  cottage  and  land  in  WiggenhaU,  twenty  pounds 
y  rent  of  21.  12s.  ft/.,  hired  a  house  in  South  Lynn  at  the  yearly  boouapi«TwiUi 
and  paid  10*.  6d.  in  part  of  the  rent,  and  on  the  following  day  a  residence  on 
rife  and  children  entered  into  possession,  and  resided  thereon  till  „cn?wtt^hcr 
i  the  8th  November,  1792,  still  keeping  possession  of  the  cottage  husband  for  six- 
i  WiggenhaU.     C.  Howard  died  intestate,  and  no  letters  of  admi-  j**n  days  prccod- 
ave  been  granted  to  his  widow,  or  any  other  person,  but  she  kept  hef'asettiement? 
>f  and  occupied  the  house  and  cottage  in  South  Lynn  and  Wig- 
\  she  and  her  children  resided  in  South  Lynn  until  11th  December, 
m  her  quitting  the  house  at  South  Lynn,  she  paid  the  landlord 
,  with  the  money  paid  him  before  by  her  husband,  was  for  half 
rent.    After  this  she  remained  in  possession  of  the  cottage  in 
. — By  Lord  Kenyon,  C.  J.  If  we  were  to  decide  on  the  express 
e  act  of  parliament,  we  should  overturn  ninety-nine  cases  out  of 
hat  have  been  determined  on  this  statute.  If  a  mere  residence  on 
for  forty  days  irremovable,  were  sufficient  to  give  a  settlement, 
r  and  every  servant  residing  for  that  length  of  time  would  then 
sttlement ;  but  in  order  to  gain  a  settlement  by  residing  on  a  tent- 
yearly  value  of  10/.,  the  party  must  stand  in  the  relation  of  tenant 
rty  for  forty  days.     Here  there  was  an  inchoate  right  in  the  hus- 
ifterwards  in  the  widow,  which,  if  completed  by  a  full  residence 
s,  in  either  case  would  have  been  sufficient ;  but  that  one  neces- 
sidence  for  forty  days  by  the  same  tenant  to  the  property,  was 
The  husband,  after  residing  sixteen  days  on  this  estate,  died, 
ie  wife  resided  on  it ;  but  what  privity  was  there  between  hus- 
ife  as  to  this  property?     It  appears  that  she  did  not  take  out 
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ent  of  twelve  garnets,  in  St.  Mary,  Lambeth,  and  continued  tenant      Seventhly, 
antfl  29th  September,  1797.    He  resided  in  that  tenement  from  the     Of*ttleme*i 
rthttit,ontil  24th  June,  1797,  when  he  took  a  lodging  for  the  coo-     fyremtimj 
i  of  us  business,  at  the  rent  of  8/.  lOt,  a-year,  in  St.  Mary4e-bone,       tenement. 
b  occasionally  slept,  leavinghis  family  at  Lambeth :  both  tenancies  ,,  g^nnm/ 

on  29th  September,  1797.    The  pauper  slept  sometimes  in  Lambeth,  ax.  L 

tetimes  at  fo  lodgings  in  ^  Jfonf4^oiM,  and  for  abore  forty  dm  sartetjdmat 
hole  upon  the  tenement  in  St.  Mary4e~bone,  and  he  slept  there  the  JJJKSi §*" 
tr  rights  of  that  tenancy.    His  family  never  accompanied  him,  or  SvvdMps 
St.  Mary4e-btme,  but  remained  at  the  hoose  in  ZamietA  until  about  EXttaaltst 
«ka  previous  to  Michaelmas-day,  1797,  when  she  went  away,  and  S2ul«22*" 
furniture  away  with  her.    The  Court  said,  there  could  be  no  doubt  tbmmT^^ 
the  pauper's  settlement  was  in  St.  Mary4e-bone,  where  he  had  a 
it  at  above  the  annual  value  of  102.  when  joined  to  the  other  in 
i,  and  in  which  fanner  tenement  he  had  resided  on'  the  whole  above 
ra,  and  where  he  had  slept  the  last  night    The  question  was  too 
r  argument    Both  orders  quashed. 

r.  Bingwood,  I  M.  £  S.  381.    Lord  BUenborough,  C.  J.,  in  the  Mawof « 
f  the  argument,  said,  The  Court  will  not  enter  into  minute  inquiries 
the  pauper  dipt,  in  the  literal  sense  of  the  word,  during  the  last 
his  residence, — what  will  satisfy  pemoctavit  is  sufficient 


.  Beeidenee  under  59 Geo. IILe. 60;  and  6  Geo. IV.  c. 57. (a) 

i  been  already  noticed,  that  the  land  or  buildings,  by  renting  which 
nent  is  to  be  gained,  must  all  be  in  the  mme  parish,  and  although 
er  of  these  statutes  requires  that  the  tenement  shall  be  occupied,  yet 
not  follow  that  a  longer  fettoWe  fe  necessary  than  heretofore.  [See 
ate,  ante,  623.] 

■dence,  therefore,  fur  forty  days,  and  although  not  on  the  tenement, 
in  the  parish,  is  sufficient  under  these  statutes,  as  it  was  before  they 


•re. 


k9r.DUcheat99B.  j-C.  183,  (ante,  672, 686,)  it  was  assumed  that 

*nper  himself  had  resided  for  forty  days,  he  would  have  acquired  a 

WL—IAttledale,  J.,  said,  that  the  legislature  did  not,  by  6  Geo.  IV. 

tttend  to  alter  the  law  in  that  respect 

r-  WainJUet,  8  B.  $•  C.  229.    (See  the  case,  ante,  559.}— Baylev,  J.   X^S4*  JS- 

[  objection,  is  that  the  pauper  did  not  reside  on  the  land,  though  he  Sent  since  aft 

in  the  parish ;  and,  secondly,  that  he  did  not  reside  in  the  parish  for  Geo  s,  c.  so. 

Before  the  69  Geo.  HI.  c.  50,  actual  residence  in  the  parish  for 
"»  upon  a  tenement  of  the  yearly  value  of  10/.  conferred  a  settlement, 

*  the  party  did  not  pay  any  rent  for  the  forty  days.  But  the  69  Geo. 
*«&  the  law  in  that  respect,  and  the  language,  if  that  statute  must  be 
*y,  at  nearly  as  possible.  It  enacts,  that  no  person  shall  acquire  a 
**t  in  any  parish  by  reason  of  dwelling  for  forty  days  in  any  tone- 
**ed  by  such  person,  unless  certain  conditions  mentioned  be  com- 
*Ji.  It  seems,  therefore,  that  residence  for  forty  days  will  bo 
t^  if  the  other  requisites  of  the  act  have  been  complied  with.  Now 
"*£s  among  other  things,  if  the-  tenement  consists  of  land,  that  it 

•  hired  and  occupied  for  the  term  of  one  year  at  10/.,  and  the  rent 
period  paid.  Here  all  this  has  been  complied  with.  It  does  not 
therefore,  to  be  essential  in  this  case,  that  the  pauper  should  have 
*t.  in  the  parish  for  one  year.  It  is  sufficient  if  he  resided  in  the 
*r  forty  days,  provided  he  hired  and  occupied  the  land  in  the  parish 
rear,  and  paid  the  rent  for  that  period. 

21 .  Evidence  relating  to  this  Settlement,  (a) 
* wiD  be  fully  considered  in  the  chapter  upon  evidence  in  general.}      *k*vto»ce. 


(a)  Set  division  of  the  subject,  ante,  620. 


Egbify—Qf  Settlemext  by  Estate.— I.  The  Statutes,  &c.  689> 

awlrfc«nfeieBt  for  ihmi  purpose^  Eighthly,  Of 

of  Equity  «ii^jproWty8U8tain  and  enforce,  wn^  tif(fmiiit6y 
principle  upon  which  these  settlements  are  founded  is,  that  the  party  sstsfe. 

not  to  be,  nor  can  be,  removed  from  his  own,  but  is  entitled  to  the 


sjsjpinliiinliimni  and  cave  of  his  property,  however  small  the  annual  value.(e) 
0pjfa*g  land  in  a  parish  will  not  of  itself  make  a  settlement,  but  living  in  a 


where  one  has  land  will  gain  a  settlement  without  notice ;  for  the  act 

jfc  14  Car.  II.  c.  12)  never  meant  to  banish  men  from  the  enjoyment  of 

n  lands.(l)    No  one  can  be  removed  from  the  parish  in  which  his 

it  situated  within  the  first  forty  days  of  residence :  but  if  he  quits  it 

Dy  before  he  has  been  resident  forty  days,  and  becomes  indigent,  he 

be  removed  thither.    In  order,  therefore,  to  acquire  a  perfect  settle- 

nytswnte,  the  party  must  have  resided  fort?  days  in  the  parish  in  which 

lies,  and  while  his  interest  oontinued.(c) 

lieed  of  settlement  admits  of  the  following  general  arrangement  and 


1.    Of  tke  Statutes  relating  to  Settlement  by  Estate. 
IT.     Of  Estates  acquired  otherwise  than  by  Purchase  far  pecuniary 


K 


* 


*■ 


t- 


First,  The  Nature  ef  the  Thing  or  Property, 

Secondly,  The  Tenure. 

Thirdly,  The  Annuel  Value, 

Fourthly,  The  Interest  in  the  Estate,  and  Who  may  acquire  a  settlement. 

1.  Of  Infants. 

2.  Executors,  Administrators,  and  the  next  of  Kin. 

3.  Trustee  and  Cestmqae  Trust. 

4.  In  Remainder. 

5.  Dower, 

6.  Wife's  Interest  in  Trust. 

7.  Guardian  ef  Ward's  Estate. 

8.  Estate  m  Mortgage. 

9.  Doubtful  or  Imperfect  Title. 

HI.     Of  Estates  by  Purchase,  for  pecuniary  considerations,   under 
9  Geo.  I.  c.  7. 

First,  The  Enactment  in  General. 

Secondly,  Of  the  Consideration  Paid. 

Thirdly,  Money  laid  out  on  Estate  after  Purchase. 

Fourthly,  Equitable  Interest  in  Purchased  Estate. 

IV.    Of  the  Requisite  Residence  on  the  Estate  in  General. 


I.   Of  the  Statutes  relating  to  Settlement  by  Estate. 

No  statute  expressly  creates  any  settlement  by  estate.    The  only  statutes,  i.  The  statutes, 
feting  to  this  subject,  are  the  13  &  14  Car.  II.  c.  12,  s.  1,  and  the  9  Geo.  **• 
tija>  7.     The  first  directs  the  sending  a  pauper  to  the  place  where  he  was 
sjfc  legally  settled  for  the  snace  of  forty  days.    The  last  prevents  a  person, 
jfcsj  faaa  not  bond  fide  paid  30/.  for  a  purchased  estate,  from  acquiring  a 
stJiemeiit  by  such  estate. 

By  13  &  14  Car.  II.  c  12,  s.  1.    "That  it  shall  and  may  he  lawful,  »*  uCmr.s, 


(m)    Ryslip  v.  Harrow,   Salk.  524;  (6)   Per  Holt,   C.  J.,   in    Ryslip  v. 

Ian  ▼.    Uttoxeter,   Burr.   S.    C.   538 ;  Harrow,  2  Salk.  524. 

far  v.  Reading,  id.  412  ;  Rex  v.  Has-  (c)  Rex  v.  West  Sheffield,  Burr.  S.  C. 

\um\  id.  147,  2  Stra.  1132  ;  Rex  v.  St.  307  ;  Wookey  v.  Hinton  Blewett,  1  Stra. 

Rytts,  Burr.  S.C.13'2  y  Rex  v.  Hough-  576,  2  Nol.  P.   L.  115;    Harrow  v. 

\a+4e-Spring,  1  East,  247 ;  Rex  v.  Sta~  Edgeware,  fat.  257. 
i,  2  Bar.  b)  Aid.  527. 
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Rex  t.  Stockley  Pomroy,  II.  T.,  14  Geo.  III.,  Burr.  S.  C.  702.  E.,  being  E'£M'.t/f  <>/ 

possessed  of  an  estate  in  C.  for  a  term  of  years  determinable  on  the  death  tettUment  by 
of  £.  W^,  the  mother  of  /.  W.,  the  pauper,  in  and  bv  her  last  will,  devised  tttate. 

to  her  grandson,  /.  W.,  the  pauper,  the  sum  of  \ol.  a-year,  to  be  paid  by  i.  xhethinr. 

her  executors  in  trust  therein  named,  out  of  her  estate,  during  the  said  ijywupona 

J.  KVs  mother's  life;  and  if  her  grandson,  J.  W.,  should  happen  to  die  i*uehoU mute, 

before  his  mother,  »S\  \V.,  that  then  his  brother  and  sister,  IV.  and  M.,  out  of  which,  and 

ahonld  have  and  enjoy  the  aforesaid  10/.  a-year,  of  like  lawful  money,  to  be  JjJopertjTthe*1 

paid  by  her  executors  in  trust  therein  named,  yearly  and  every  year  during  penon  blu  a  rent 

the  life  of  her  daughter,  .V.  IV.,  aforesaid;  and'if  in  case  W.  W.  and  M.  W.,  StaS'JS'I&te- 

her  grandchildren  aforesaid,  should  either  of  them  happen  to  die  before  ment 
their  mother,  S.  IV.,  that  then  her  will  and  pleasure  was,  that  the  survivor 
of  them  should  have  and  enjoy  the  aforesaid  legacy  of  10/.  a-year  in  manner 
and  form  aforesaid  payable;  the  testatrix  soon  afterwards  died,  without 
altering  or  revoking  her  will,  and  left,  at  the  time  of  her  decease,  the  lease- 


mother  on  the  leasehold  estate,  and  did  carry  on  the  business  of  a  jobber 
in  cattle,  during  the  continuance  of  the  annuity,  and  while  the  same  was 
due  and  payable,  for  the  space  of  forty  days  and  upwards,  between  Midsum- 
mer,  1770,  and  Midsummer,  1 771 :  it  did  not  appear  that  the  annuity  was  rated 
to  any  of  the  public  levies. — Dunning  now  shewed  cause  against  the  order. 
MmnnfiM  ana  Heath  endeavoured  to  shew  that  this  was  a  residing  upon  his 
ova  ;  that  he  could  not  have  been  removed  from  it ;  and  that  he  gained  a 
settlement  by  residing  forty  days  upon  it.  They  argued  that  it  was  a  rent- 
ekmrge  upon  and  out  of  this  leasehold  estate  :  the  words,  "  intt  of  her  estate" 
most  mean  this  leasehold  estate  in  Cheriton  Fit2payne.  It  is  a  specific 
charge ;  and  gives  a  sufficient  property,  to  gain  a  settlement.  He  had  a 
right  to  come  upon  it  to  distrain :  and  the  removal  of  him  from  it  would 
amount  to  a  disseisin.  He  could  not  be  considered  as  a  vagrant  or  vaga- 
bond, or  to  be  within  the  meaning  and  intention  of  the  statute :  he  was  in  a 
much  better  condition  than  a  person  who  has  only  credit  enough  to  rent  1 0/. 
a-year;  yet  such  a  person  is  not  within  the  intention  of  this  law. — Lord 
Mansfield  said,  There  was  no  colour  for  adjudging  the  pauper  to  have  gained 
a  settlement  in  Cheriton  Fitzjtayne.  He  did  not  go  thither,  to  reside  upon 
his  own  :  he  absconded  there,  to  avoid  his  creditors.  This  was  no  sjtecijic 
legacy :  it  is  payable  out  of  her  whole  personal  estate.  Hut  if  it  were  a 
specific  legacy,  has  a  specific  legatee  any  right  to  go  and  live  ujxm  the 
estate?  If  it  had  been  a  rent-charge  out  of  a  freehold,  it  would  not  give  a  s.  p.  a*  to  a  rent 
right  to  live  upon  such  freehold.  Hut  this  man  had  only  a  pecuniary  de-  charge  on  free. 
mand.  There  was  no  colour  for  his  going  to  lhc  upon  this  leasehold  estate  bold' 
as  his  own.    The  other  three  judges  concurred.     Order  affirmed. 

Rex  T.  Milborne,  1  Wilson,  87  ;  Burr.  S.  C.  244.     T.  Membury,  a  cer-   An  annuity 
nTicate  roan,  came  from  the  parish  of  Shcejtshead  to  the  parish  of  Milborne,  Statwto  a  cha- 
bv  a  certificate  dated  November,  1733;   was  a  schoolmaster,  and  taught  the  rity  school,  to  he 
charity-school  there  until  his  death,  in  1743;  but  in  what  manner  he  was  p*Wto  the  ^lcar.» 
admitted  to  the  school,  it  does  not  appear,  but  only  in  general,  that  he  ofli-  to  "he  pcnUm"5* 
dated  till  his  death.    That  lady  Ann  Hastings  had,  by  deed,  conveyed  to   officiating  as 
trustees  10/.  per  annum,  in  trust  to  be  paid  to  the  vicar  of  Milborne  for  the   £jich  Sve^a 
time  being,  ior  the  charity-school ;  that  this  10/.  jxr  annum  had  not  been   settlement, 
appropriated  to  any  other  use,   than   paying  it  to  the  schoolmaster;  and 
whether  Thomas  Membury  had  gained  a  settlement  at  Milborne,  cither  by 
serving  an  office,  or  having  a  freehold  in  the  school  of  1 0/.  a-ycar,  was  the 

auestion  ;  and  the  sessions  were  of  opinion,  and  declared,  he  gained  a  set- 
lement  there,  as  having  had  a  freehold  in  the  school.  But  per  curiam, 
(absente  Foster,  J.),  a  schoolmaster  is  not  an  office,  hut  only  an  employment ; 
and  what  interest  Thomas  Membury  had  in  the  school,  whether  for  life,  or 
how  otherwise,  or  how  he  was  admitted  to,  or  came  into  this  employment, 
dne««  not  appear;  and  that  the  vicar  is  the  person  entitled  to  the  10/.  ;*r 
annum,  ana  not  choosing  to  teach  the  school  himself,  paid  it  to  this  poor 
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losing  to  the  eorpomte  body,  hash  ever  been  decided  that snob  a fxan-     %•*%.  <Jf 
[in  made  the  pctson  entitled  to  it  inemovabk?    Hen  the  pauper,  at  a     «w >«■»■*  ay 
Msaaaof  die  town,  wwentided,  if  hehadanjoattle,  to  tamthemon  the         sites* 
nor.    Tbv,  however,  wm  a  men  personal  privilege,  wholly  unalienable,  .  —-**-- 
d not frllmg  withm  the  legal  definition  of  a  riAt  of  common,    Aprivi-  1'™1""* 
ge  of  this  sort,  I  believe,  has  never  yet  been  hoXden  to  be  such  an  estate 
to  msto  the  person  entitled  toft  irrenwval^    ItisastroiigcTCimistance, 
at  mrtwithetaading  the  existence  of  such  rights  in  different  parts  of  the 
■gdom,  no  attempt  like  the  present  has  hitherto  been  made.    It  appears 
an,  therefore,  mat  this  does  not  fall  within  the  purview  of  those  cans 
nab  have  decided  that  a  party  is  not  lemovshb from  his  own;  and  which 
sjjilmi.  I  admit,  has  bean  extended  to  caws  when  a  party  was  manly 
many  in  the  parish  in  which  his  estate  was  situate,  and  not  upon  the 
Hie  itself.— Ba*&y,  J.  The  case  does  not  find  that  the  pauper  had  any 
sne  hi  which  he  was  entitled  to  reside;  and  as  a  freeman  he  had  no 
jpt  of  residence ;  bat  that  must  be  a/squired  by  other  means.    When  he 
si  obtain  a  residence,  then  as  freeman  he  is  entitled  during  such  resi- 
saee  to  tarn  cattle  on  the  common.    But  when  he  removes,  he  loses  this 
fringe.    I  am  not  aware  of  any  case,  in  which  a  privilege  of  tlusdescrip- 
s*has  been  holden  to  be  sufficient  to  confer  a  settlement    It  is  a  men 
■el  privilege,  and  attached  to  the  person  so  long  only  as  he  is  resident 
ami  the  fcea uency  of  then  rights,  which  exist  in  many  corporations  in  the 
ngsVnn,  settlements  must  have  been  claimed  in  respect  of  them,  had  they 
sm  deemed  sufficient  for  that  purpose.    This  can  is  very  different  from  the 
■as  of  removals  from  landed  property.    Order  of  sessions  oonnrmed. 
Rkk  ▼.  Bei/ara\  10  B.  f  C.  64.    Order  of  removal  of  Grace,  wife  of  Jokm  Thslwsmii 
srQaesa,  then  a  prisoner  in  Berwick  gaol,  Sec.,  from  Berwick  to  Bdford,  ^~ff* 
tsfsmed.    Can:  JtfcQum  is  a  burgess  of  the  borough  of  JSSprviea,  end  in  •bareafmtisas 
■7,  came  to  reside  in  Btrwick,  where  he  resided  to  the  date  of  the  order,  ^^ooqwnte 
i  imt  time  he  was  a  prisoner.    For  the  last  three  yean,  he  enjoyed,  as  SarporsSoaisl- 
n»  certain  pecuniary  benefits,  arising?  out  of  the  estates  of  the  oorpc-  tows*  a.  Ths 
rying  in  the  parish^    The  mayor,  beings,  and  burgesses  of  the  borough  H^^^jgj** 
^•ei,  by  virtue  of  a  charter  granted  by  James  J.  and  confirmed  by  Mrvsdfems 
hold,  to  the  only  proper  use  of  them  and  their  successors,  a  large  w^w***' 
wc  in  land,  in  the  parish  of  Berwick,  which  is  co-extensive  with  the  SStocwdt**** 
■ough.    This  estate  is  chargeable,  in  the  first  instance,  with  the  payment  share  *  not  in» 
'salaries  of  officers,  and  other  corporation  expences  imposed  by  the  charter;  moTaWe* 
it  has,  from  an  early  period  after  the  grant  of  the  charter,  and  from  thence 
therto,  been  distributed  into  three  portions,  each  applied  to  distinct  pur- 
ees.   The  first  consists  of  farms,  demised  to  tenants  by  the  mayor,  bailiff, 
id  burgesses,  the  rent  being  reserved  to  them,  or  their  treasurer  for  the 
me  being,  and  collected  by  him.    This  rent,  with  the  proceeds  of  other 
roperty,  called  the  town's  ancient  revenue,  now  forms  a  separate  fund,  out 
f  which  the  salaries  of  the  officers,  and  other  corporate  expences  authorized 
r  the  charter  are  paid :  these  farms  are  called  Treasurer's  Farms.    The 
ooad  portion  is  subdivided  into  quantities  from  one-and-a-half  acre  to  two- 
si-erhalf  acres,  and  in  value  from  4/.  to  9/.  ver  annum ;  these  are  called 
endows;  and,  at  an  annual  meeting,  called  tne  Meadow  Guild,  are  disun- 
ited, as  they  become  vacant  by  the  death  or  non-residence  of  the  last  occu- 
en,  among  the  senior  resident  burgesses  and  widows  of  burgesses,  who 
Kjceed  to  the  rights  of  their  husbands  as  to  meadows  and  stents,  though 
e  charter  has  no  provision  in  behalf  of  the  widows ;  the  oldest  resident 
irgess  being  entitled  to  choose  the  most  valuable  vacant  meadow,  and 
i  on  down  to  the  junior :  the  burgesses  may  occupy  or  let  the  meadows, 
serving  the  rent  to  themselves.      The  lauds  forming  the  third  portion, 
ere,  up  to  1761,  open  fields,  upon  which  each  burgess  was  entitled  to  a 
•rtain  right  of  depasturing.    At  that  period  they  were  enclosed,  and  have 
rer  since  been  let  in  guild,  as  farms,  to  tenants  for  various  terms,  and  are 
pw  leased  under  the  corporation  seal :  and  the  rent  has,  since  1810,  been 
served  to  the  mayor,  bailiff,  and  burgesses  (the  name  of  incorporation),  and 
iccessoTS,  or  to  their  treasurer.     Previous  to  that,  several  instances  occur  of 
ises  of  stent  land,  wherein  the  rent  was  reserved  to  the  mayor,  &c,  or 
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naauial,  If  it  were  sufficient  to  ensure  a  residence  of  forty  days,  (a)  It     Ejdkb,  Of 
rl>e  either  a  freehold  or  oopyhold  estate,  in  fee  or  for  life,  (•)  or  alette-     **ttamtfty 
1  interest,  detenninate  on  fives  (e)  or  yean  (J).    Even  a  tenancy  from         •*•*»» 
r  to  year,  if)  when  acquired  by  proper  means  (/),  as  also  the  right  of  a  t>  rnmmuu 
tow  to  continue  forty  days  upon  her  husband's  lands,  until  she  is  assigned  duration. 
dower  (a)  have  been  held  to  be  interests  sufficiently  permanent  to  confer 
Hflement    But  since  the  59  Geo.  III.  c.  50,  and  6  Geo.  IV.  c  57,  we 

•  seen  that  a  tenant  cannot  acquire  a  settlement,  even  by  a  yearly  hiring, 
aas  under  certain  circumstances  (A). 

lot  it  is  clearly  laid  down  and  settled,  that  the  interest  must  be  of  suffi- 
st  permanency  to  render  the  party  irremovable  during  his  forty  days' rest - 
«e;  and,  therefore,  a  mere  tenant  at  will  cannot  acquire  a  settlement  as 
a,  unless  his  tenement  is  of  the  annual  value  of  10/.,  when  it  ranks  under 
iftrent  species  of  settlement  (t). 

!he  great  principle  upon  which  this  species  of  settlement  is  founded,  is 
t  a  person  cannot  be  removed  from  ku  own.  The  chief  question,  there- 
in In  this  part  of.  the  law  of  settlement,  respects  the  means  by  winch  pro- 
to  btnmm  a  man's  own,  or,  in  other  words,  his  title  to  the  estate.  The 
bods  of  acquiring  real  property,  are  usually  divided  into  two  kinds,  one 
ieacent,  ana  the  other  by  purchase. 

Tkirdly—Ofth*  Annual  Value  of  the  ketate. 

Tmm*>w.Bdg*wn,FolM7,2BotL608.  C.  having;  gained  a  legal  setilev 

tt  m  the  parish  of  If.,  afterwards  purchased  a  copyhold  estate  for  his  own 

,  worth  17.  5s.  a-year,  in  the  parish  of  2?.,  to  which  estate  he  was  regu- 

y  admitted.    He  removed  com  H.  to  1?.,  and  hved  on  this  copyhold 

He  near  five  years.    His  wife  was  afterwards  admitted  to  the  estate,  and  JjJjjyjjL1"" 

d  thereon  uH  she  died,  leaving  three  children,  who  became  cha  mnaoo* 

parish,  from  whence  they  were  removed  to  the  narish  of  If  .,  and  the  ses- 

•  consumed  the  order. — P*rkerf  C.  J.  A  parochial  settlement  is  nothing 
m  than  the  privilege  of  living  irremovable  in  the  parish.  A  man  who 
sin  estate  for  life,  or  an  estate  of  inheritance,  of  his  own,  cannot  be  re-  i 
ned  fimn  it,  although  in  value,  it  is  under  10L  a-year.  It  therefore  fol- 
e,  that  where  a  man  does  so  live,  he  gains  a  settlement  for  himself,  and 
the  children  in  his  family. — PoweU,J.  If  this  had  been  the  grant  of  a 
yhokl  for  years,  it  might,  as  it  is  under  the  value  of  10/.  a-year,  have 
n  within  the  reason  of  the  statute,  but  as  it  is  an  estate  for  life,  it  eer- 
ily is  not  The  father  clearly  gained  a  settlement  in  E.  by  residing  forty 
■  on  this  copyhold,  and  the  children  must  of  necessity  be  settled  in  the 
ish  in  which  their  parents  are  settled,  until  they  have  acquired  settlements 
themselves,  which,  in  the  present  case,  they  were  not  of  an  age  to  do. 
a  argument  respecting  the  possible  inconveniences  parishes  may  suffer 
m  such  estates  being  held  to  confer  settlements,  loses  its  weight,  when  it 
recollected  that  lords  of  manors  cannot  create  new  copyholds,  nor,  by  31 
a.  c.  7,  erect  new  cottages,  without  laying  four  acres  of  land  to  each,  and 
s  not  much  to  be  feared  that  lords  will  give  away,  merely  from  spleen, 
b  quantities  of  land,  especially  as  the  land  itself  would  defeat  the  in- 
ject effect  of  such  grants,  by  preventing  the  possessors  from  requiring 
jchial  relief. — Eyre,  J.  The  distinction  attempted  to  be  made  by  Mr. 
pmmd,  between  being  settled  and  not  being  removable,  is  imaginary,  for 
ittlement  is  nothing  but  the  privilege  of  living  irremovable;  and  ac- 
tmgly  both  orders  were  quashed. 


i)  2  Nolan,  71.  (/)  Rex  v.  Hagworthingham,  1  B.  ft 

*)  Id.  iind.  C.  634. 

i)IUxw.Tharw0odt  Btirr.  5.  C.  386 ;  (g)  Rex  v.  Painswick,   Burr.  S.  C. 

▼.  Aihland,  444,  pauper  certificated.  783 ;  Rex  v.  Long  Wikenham,  CaUL  474, 

I)  Murfiey  v.  Grandboroueh,  1  Stra.  where  the  widow  was  certificated. 

%£x  v.  Uttoxeter,  Burr.  S.  C.  444.  (h)  Ante,  523. 

r)  fie*  w.  Stone,  6  T.  R.  295.  (i)  2  No1-  P'  T»  72« 
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than  10/.  a-yeor,  gains  a  settlement  by  residing  upon  it  for  forty  days.  It  is 
said,  however,  that  this  pauper  was  a  mere  trustee :  but  no  one  had  a  right 
to  take  the  estate  from  him  ;  he  took  it  liable  to  all  the  testator's  debts,  and 
Che  creditors  would  have  had  a  right  to  call  on  him  for  payment  of  their 
debts,  before  he  made  any  distribution  of  the  testator's  property  under  the 
will.  In  (act,  the  pauper  resided  on  this  estate  for  more  than  forty  days ; 
and  the  established  rule,  which  we  ought  to  preserve  with  anxiety,  is,  that 
though  a  person  cannot  acquire  a  settlement,  by  a  purchase,  for  less  than  30/. 
paid,  yet  if  he  take  such  estate  by  devise,  he  may :  so,  though  he  cannot 
gain  a  settlement  by  renting  a  tenement  of  less  value  than  101.  a-year,  yet, 
if  such  an  estate  devolve  on  him  by  operation  of  law,  he  may  gain  a  settle- 
ment by  forty  days*  residence  on  it.  The  distinction  taken  between  a  tenant 
from  year  to  year,  and  a  tenant  for  a  term  of  years,  is  rather  a  distinction 
in  words  than  in  substance.  A  tenant  from  year  to  year  is  entitled  to  esto- 
tcts,  and  the  same  advantages  as  a  tenant  for  a  term  of  years.  In  truth,  he 
is  a  tenant  from  year  to  year  as  long  as  both  parties  please.  And,  consider- 
ing how  many  large  estates  are  held  by  this  tenure,  it  would  l>e  dangerous 
to  say  that  the  term  ceased  at  the  end  of  the  year,  l>ecause  then  the  landlord 
might  lose  his  right  of  distress.  Although,  on  my  first  reading  this  case,  it 
struck  me  as  a  very  minute  interest  to  confer  a  settlement ;  on  consideration 
I  am  satisfied  that  we  cannot,  without  overturning  a  variety  of  cases,  deter- 
mine that  the  pauper  did  not  gain  a  settlement  by  residing  on  it  for  forty  days. 
— AtMurst,  J.  It  is  perfectly  immaterial  whether  the  pauper  had  a  beneficial 
nUerest  in  the  estate,  it  being  sufficient  that  he  resided  there  forty  days  for 
a  necessary  purpose,  and  could  not  have  been  removed  from  it. — 6nw»,  J . 
It  certainly  seems  strange,  at  first,  that  an  executor  should  gain  a  settle- 
ment by  a  residence  on  the  testator's  estate,  when  such  a  residence  by  the 
testator  would  not  have  conferred  a  settlement  upon  him.  But  we  must 
consider  the  difference  of  the  situation  of  the  two  persons ;  the  one  comes  in 
br  his  own  contract,  the  other  by  act  of  law.  This  distinction  was  taken  in 
Hex  v.  Uttoxeter. — Laurence,  J.  It  was  settled  in  Due  d.  Shore  v.  Pinter, 
(3  T.  R.  13,)  that  if  a  tenant  from  year  to  year  died  intestate,  his  adminis- 
trator has  the  same  interest  in  the  land  that  the  intestate  had ;  then  what 
was  the  interest  of  the  pauper's  testator?  He  had  a  right  to  continue  on 
the  estate  another  year,  unless  six  months'  notice  to  quit  were  given,  and, 
of  course,  the  pauper,  (his  executor)  had  the  same  right  With  regard  to  the 
want  of  probate,  there  is  a  case  in  3  Dyer,  3<>7  a,  that  gives  a  decisive  answer 
to  this:  a  termor  demised  his  term  to  another  whom  he  made  his  executor, 
and  died;  the  devisee  entered  and  died  without  any  probate,  and  it  was  held 
that  the  term  was  legally  in  the  executor  by  his  entry,  and  an  execution  of  the 
devise  without  anv  probate.  So  that  if  there  had  been  no  probate  of  the  will 
in  this  case,  still  tne  term  was  vested  in  the  pauper,  the  executor. 

Rex  v.  Widwurthy%  Amir.  4  ;  Burr.  S.  C.  10JI ;  2  Bott,  fil2.  The  pau- 
per removed  to  JViitworthy,  and  lived  there  with  his  father  in  a  cottage- 
house  of  30*.  a  year,  working  as  day-labourer.  The  father  died  intestate, 
possessed  of  the  cottage  for  the  residue  of  a  term,  determinable  on  lives, 
leaving  the  pauper  and  another  son.  Hie  pauper's  brother  took  his  distri- 
butive share  of  his  father's  estate  in  goods,  and  the  pauper,  after  the  father's 
death,  continued  in  the  cottage  for  five  or  six  years,  until  the  lease  was  de- 
termined; after  which,  and  since  the  making  out  the  order  for  his  removal, 
he  took  out  administration  to  his  father. — Pope, J.  At  the  time  of  making 
the  order  he  had  gained  no  settlement  in  W.;  because  nothing  vested  in 
him  before  administration  was  granted  to  him.  If  so,  theu  the  order  for 
removing  him  to  F.  was  a  good  order  when  made,  and  the  sessions  ought 
not  to  have  quashed  it ;  though  administration  had  been  afterwards  taken 
out ;  for  they  could  not  quash  a  good  order,  upon  a  matter  which  happened 
ex  post  facta;  and  if  this  administration  really  gained  him  a  settlement, 
there  ought  to  have  been  a  new  order  of  tuo  justices  to  remove  him  back 
to  Hr.  When  he  was  first  removed  from  thence  he  had  nothing  to  do  with 
the  cottage  ;  for  uothing  vested  in  him  till  he  took  out  letters  of  administra- 
tion ;  consequently,  if  he  gained  a  settlement  at  W.  at  all,  it  was  gained 
SQlisequent  to  the  making  of  the  original  order.     But  secondly,  he  had  it 
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4.  The  interest. 


Where  there  arc 
two  next  of  kin 
in  equal  degree, 
and  the  father 
being  possessed 
of  the  residue  of 
a  term,  died  in- 
testate, and  after 
order  of  removal 
made  for  one,  he 
takeH  out  letters 
of  administration, 
he  cannot  have  a 
Rettlemcnt  by 
virtue  thereof. 
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to  two-drink  of  the  effects,  the  widow  it  not  properly,  and  in  the     £fe»Ufv/,  Of 
of  die  caaes,  the  sole  next  of  kin.    Older  of  sesskms  quashed  aattaatafsj 

t.  BerktweU,  I  A.  £-  C.  543 ;  3  Z>.  £  JL  9.    Order  of  removal  of  J. 

•jo,  wife,  &c,  from  Berktweii,  to  IWy  TVtmVy,  Cfanifry,  quashed. 

In  1808,  a  lease  for  thirty-one  yean  was  granted  bj  the  lady  of  the  rf 

UBderanracloeojneact,toone  17«*<2f,  of  a  oottage  situate  m /Jbib--  tice^ttirtr- 
aieeT,  s£  the  aiuiual  rent  of  oiie  shilling.    Hmds  was  reading  in  the  cottage  oneyeen.wt* 
attBetisneof  the  lease,  and  oontinnea  to  fo  so  afterwards  &  upwards  of  a  Kf^wninii  n 
Mr,  when  he  died  intestate,  leaving  a  widow  and  three  daughters,  one  of  abmavw, 
w%saa  was  named  to  die  pauper.    Letters  of  administration  were  granted  "Sfi^Jy 

Em  widow,  hat  no  distribution  was  made  of  the  intestate's  effects.    After  SJWd^S«. 
death  of  Hmuh,  his  widow  lived  in  the  oottage  for  about  two  yean.  Admintatr>tk» 
of  the  other  daughters,  with  her  husband,  resided  there  lor  two  or  three  JJJJgJJJ^JJ 
aiiaw  mote,  and  then  the  pauper  and  his  wife  came,  and  resided  there  lor  nodtotrfiwtionof 
Mfcaw)  years,  and  until  die  period  of  their  removal,  with  the  penmsskm  of  the  ^?*>"tojy 
ajjew,  she  occasionally  harping  them,  and  always  paying  the  annual  rent  of  2e2£tfc«wkiow, 
*n»  selling,  reserved  by  the  lease.    Thejpauper  never  paid  any  rent,  either  ■ej»afcy  her  per/ 
krwha  widow  or  the  lady  of  the  manor.    The  question  was,  whether  the  pan-  {fiStEe0* 
i*  gained  *  settlement  in  BerksweU?    ScmrieU  and  Ruder  supported die  StbertSuri. 
pane,  aad  Not**  contrA.— Abbott,  C.  J.  I  am  clearly  of  opinion  there  was 
fpVam  equitable  interest  in  this  case,  which  would  have  entitled  the  pauper 
to  the  administratrix, M I  shall  come  and  live  in  this  place,  ana  if  you 
•How  me  so  to  do,  a  Court  of  Equity  will  enforce  my  tide/*    The  SL^-inA-M. 
bad  no  such  right    He  was  entitled  indeed,  in  right  of  his  wife,  to  etwieta£e«*. 
the  administratrix  to  ghre  an  account  of  the  estate  and  effects  of  tat^aaauirtao 
ite,  but  it  might  have  turned  out  that  she  had  paid  much  more  ffaS'ij^fSr 
die  value  of  this  tenement  in  discharging  her  husband's  debts,  and  in  rattan  at  k. 
ease  he  would  hare  had  iiodimg^&yfcy,  J.  In  Rex  r.  Todttmatm, 
ls>  the  latest  case  upon  this  head  of  settlement,  the  beginning  of  Lord 
evesya's  opinion  is,  I  think,  decisive  upon  this  subject    His  Lordship 
"Tins  is  not  an  estate  so  dearly  equitable,  that  a  court  of  law  can  pre- 
dsat  •  court  of  equity  would,  it  applied  to,  clothe  the  party  with  the 
tight  to  it"    That  paragraph  shews  in  what  case  an  equitable  interest 

_ grre  the  party  a  right  to  be  considered  as  gaining  a  settlement  in  right 

at  it;  and  my  brother  JUolroyd,  in  giving  his  judgment  in  that  case,  says, 
*An  equitable  estate  is  very  different  from  an  equitable  right  to  have  a  con- 
veyance of  the  legal  estate."  In  this  case  it  seems  to  me,  that  the  pauper 
had  no  right  at  all  to  go  into  a  court  of  equity  to  have  a  specific  portion  of 
Me  estate  decreed  to  bun,  or  to  be  admitted  to  reside  upon  the  premises. — 
EMrve/d,  J.  I  am  of  opinion  that  the  pauper,  in  this  case,  had  not  any  equi- 
abk  right  to  enjoy  the  property  in  question.  He  was  entitled  to  his  wife's 
ihaiB,  aamniuig  that  the  testator's  effects  were  sufficient  to  pay  it,  but  I  think 
he  had  no  right  to  enter  and  take  possession  of  the  cottage  without  the  assent 
af  the  administratrix,  nor  even  then,  if  she  disposed  of  the  possession,  with- 
reserring  the  powers  given  to  the  ordinary  under  the  Statute  of  Distri- 
s.  Order  of  sessions  quashed. 
r.  Hartley,  8  East,  405.   Removal  from  Hartley  to  Averting,  quashed.  Sole  next  of  kin, 

The  pauper,  S.  B.,  was  the  widow  of  J.  B.,  who  died  in  1801.     W.  ^S^SSiSSSSL 

P.,  the  father  or  S.  B.,  died  about  Christmas,  1802,  intestate,  possessed  of  after  the  expinu 
l  leasehold  house  in  HorsUu,  of  40*.  per  annum,  for  a  term  of  years,  leaving  *JE£3™3£**^ 
I  widow,  and  the  pauper  his  only  child,  whom  he  had  by  a  former  wife,  v***19******* 
W.  iVs  widow  died  about  a  month  after  her  husband.    Upon  the  death  of 
an  J>«,  the  pauper,  who  had  previously  occupied  the  leasehold  house  by  per- 
*      of  her  father,  continued  to  reside  in  it  till  the  death  of  her  mother- 


iw,  when  she  left  the  house,  and  let  it  to  a  tenant,  who  occupied  it  for 
years  from  that  time,  and  paid  the  rent  for  it  to  the  pauper.  The  pau- 
Mt>  daring  this  time,  and  until  the  date  of  the  order  of  removal,  resided  with 
Ear  family  in  Horsley.  On  the  1 1th  of  January,  1806,  the  pauper  obtained 
letters  of  administration  to  her  father,  and,  on  the  29th,  sold  her  interest  to 
IT.  X>.,  who  ever  after  continued  in  possession. — The  Court  said,  the  grant 
af  administration  could  not  operate  by  relation  to  make  a  person  irremovable, 
for  a  time  past,  who,  during  that  time,  was  removable— On  the  other  point, 
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smgh  in  die  potent  cue,  although  it  may  be  in  the  case  of  a  tote     Eighthly,  Of 
fkim.— Abbott,  J. y  mid,  in  order  to  determine  in  faroor  of  a  tettknient,     tottkmoMby 

ile  ^presumed  either  that  administimtion  was  t^anted  to  litcAiv^  hie  

or  floe  widow.  Are  we  at  liberty  to  make  such  a  presumption?  4.  ii 
■siont  are  judges  of  the  fact  and  law.  They  hare  not  done  it,  and,  in 
Won,  they  have  done  right;  for  the  acts  and  conduct  of  the  parte 
so  taken  together  before  any  presumption  can  be  raised;  and  we  find 
fcese,  (so  stated  in  the  case,}  so  far  from  a  presumption  arising,  that 
uer  was  settled  in  Cotfe;  that,  about  fourteen  or  fifteen  yean  ago,  he 
id  relief  from  Canford,  being  resident  in  Cor/k— The  sessions,  there- 
smld  not  do  otherwise  than  conclude  that,  at  that  time,  Richard  had 

in  Corfe, 


3.  TVacsTst  and  Cettuique  Trutt. 

t  r.  Natland,  Burr.  S.  C.  793.    Thomas  Gibson  and  Hannah,  his  .^.^^^  toa 
Removed  from  Natland  to  Stainton.    Order  quashed.    Case,  for  the  ^HSjdntofter 
n  of  the  judge  of  assise,  and  agreed  to  be  determined  by  his  opinion,  wMowImIm* 
Court,by  his  will, devised  his  estate  at  Natland  to  hit  wife  durimr  ^u\Vm^ 
tdewhood,  and  after  the  determination  thereof  to  trustees  to  sell,  ana  uwdnisnai 
the  money  equally  among  Us  children,  of  whom  If*****,  wife  of  me  g*ffi  ^iST* 
r,  was  one.    The  testator  died,  the  widow  entered  and  let  part  of  dm  SETSsruit 
to  rara^  reserving  to  herself  a  dwelling^iouse,  which  was  worth  about  dsSftofetowU 

rar.  The  pauper,  Gibson,  being  reduced  in  hit  circnirtstanoas,  came  £%£*£%£, 
wife  to  Eve  with  her  mother,  the  widow,  in  part  of  the  dwelling-  gsiasiasstne* 
;  the  widow  died  in  /km,  1760,  the  pauper  ana  hit  wife  continuing  ***** 
session  of  that  part  of  the  dwelling-house.  In  about  a  month  after 
mth  of  the  widow,  the  trustees  contracted  for  the  sale  of  the  estate, 
i  February  following  a  conveyance  was  executed,  the  children  of  the 
r  being  no  parties  thereto.  The  pauper  paid  no  rent  to  the  widow} 
mn  her  death,  he  paid  rent  to  the  purchaser  until  May-day  following, 
he  Quitted  the  premises.  Upon  this  it  was  insisted  that,  at  the  pauper 
it  wife  inhabited,  in  Natland,  in  part  of  the  house  derised  as  aforesaid, 
bar  mother's  death,  in  June,  till  the  tame  was  conveyed  in  February 
mg,  and  she  being  entitled  to  a  distributive  share  of  the  money  to  be 
by  sale  of  the  said  devised  premises,  die  pauper  was  not  removable  during 
me,  and,  consequently,  gained  a  settlement  in  Natland.  The  opinion 
judge  was  given  in  writing  in  these  words, "  I  have  heard  counsel  on 
odes,  and  am  of  opinion  die  settlement  is  in  Natland.  H.  Gould." 
ranis  a  rale  was  obtained  in  K.  B.  to  quash  the  order.  But  it  was 
ed  against  the  Court's  entering  at  all  into  the  matter,  for  the  judge 
g  heard  counsel  and  given  his  opinion  in  writing,  this  ought  to  be 
otherwise  no  judge  of  assize  will  ever  hereafter  accept  a  reference  of 
b*L  The  Court  saw  it  in  the  same  light ;  and  Lord  Mansfield,  C.  J., 
ned,  that  here  was  a  manifest  consent  of  the  parties  to  this  reference  to 
tdge,  and  therefore  it  was,  like  all  other  references,  by  consent  He 
ited  that,  as  at  present  advised,  he  was  of  opinion  with  the  judge ; 
er,  after  this  consent,  he  thought  it  very  improper  to  take  the  matter 
lin. 

i  v.  WheUngham,  Doug.  767.    Robert  Bittany,  late  husband  of  the  IJSfSgf^J* 
r,  Mary  Bittany,  came  with  a  certificate  from  Hadenham  to  Wivelmg-  jj^i? om  ot 
Elizabeth  Bittany,  by  her  will,  devised  her  estate  at  Wivelingham  to  the  devisees 
si  to  be  sold,  and  the  money  arising  from  the  sale  to  be  divided  be-  Swrtwith'Sr 
Robert  and  three  daughters  of  William  Bittany.    They  agreed  among  other*  he  gains  a 
elves  that  Robert  should  have  the  real  estate,  and  the  three  daughters  sstueawat. 
nonalty  amongst  them;  whereupon  the  trustees  conveyed  the  real 
to  Robert,  who  entered  and  resided  thereupon  several  years.    It  was 
d,  that  Robert  had  taken  no  interest  of  any  kind  in  the  lands  by  the 
mither  legal  nor  equitable.    He  had  only  a  right  to  call  upon  the 
si  to  sell  the  estate,  and  distribute  the  money  arising  from  tne  sale. 
9  other  hand,  it  was  argued  that  Robert  had  clearly  an  equitable  tide 
the  will;  all  the  parties  had  agreed  that  the  trustees  should  not  sell ; 
tat  it  was  clearly  settled,  that  a  residence  on  one's  own  estate,  coming 
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W.  P.  wad  hi*  wife,  and  their  son  .4.  P.,  and  the  two  daughters,  (the  Eigktidg,  Of 
rs)  redded  in  t  till  W.  iVs  death.  The  Court  held  clearly  that  the  mttienma  by 
lent  of  the  two  paupers  was  in  EvershoU. 

r.  Owersby-le-Moor,  16  East,  356.  Maty,  wife  of  William  SaMeet, 
ed,  schoolmaster,  was  removed  from  Maltbu  to  Owcrtby-le-Moor.  Order 
aed.  Case:  In  1705,  Mrs.  Bolb devised *hm in Maltb^-M4u*h, to 
i  persons,  and  their  heirs  in  trust,  that  they  should  employ  the  rents  as  __„_ 

S  viz.,  yearly  to  the  poor  of  the  town  40*.,  and  the  rest  of  the  rents  of  S2i«Mpo2SId 
m  should  be  yearly  paid  to  a  fit  person,  to  be  nominated  and  elected  bywitt,  sad  dj- 
tnutea,  who  should  be  a  tchoolmatter,  to  teach  the  poor  children  of  JJJJiSi 
w  to  read  the  Bible.  On  June  13, 1807,  the  following  agreement  was  » 
I  into  between  William  SaMeet  and  JamttDigby  sad  Catherine  Diaby  ■*_ 
e  (the  heir-at-law  of  the  only  surviving  trustee  appointed  by  the  «M  GtSeSt'thin 
orandum  of  an  agreement  made  13th  of  June,  1807,  between  /.  D.  uMtsMtttanu 
D.,  his  wife,  of  toe  one  part,  and  W.  S.,  schoohnaster,  of  the  other  |2lfi5L?■Jg, 
Whereas  /.  Z>.,  in  right  of  his  wife,  is  entitled  to  a  school-house,  &c, 
d  at  Maltby,  which  they  have  agreed  to  let  unto  W.  S. :  W.  8.  shall 
s poessuion  and  the  use  and  occupation  of  the  school-houee,  ward,  garden, 
tmuety  for  the  purpose  of  teaching  the  poor  children  of  M.  to  read  in 
Me,  pursuant  to  the  will  of  Mrs.  B. ;  and  in  consideration  of  W.  8. 
ig  to  teach  children,  &c,  heisto  reside  upon  the  premises  rent  free,  and 
aid  by  J.  D.  and  C,  Am  wife,  a  salary  for  the  first  year  that  he  shall 
iyof  10/.,  such  year  to  commence  from  1st  August  next,  and  15/.  for 
ear  after.  [Then  a  covenant  by  D.  to  pay  as  aforesaid.]  [Then  further 
tent,  that  in  case  any  reasonable  complaint  shall  be  made  to  /.  D. 
,  &e.,  it  shall  be  lawful  far  him,  &c,  to  suspend  the  salary  of  W.  8. 
•  years,  and  apply  the  same  to  such  purposes  as  J.  and  V.  D.,  Sec, 
rink  proper,  without  beiog  liable  to  make  any  remuneration  to  W.  8* 
9  of  the  death  of  W.  S.,  it  shall  be  lawful  for  S.  D.  and  C.  his  wife, 
out  from  the  premises  the  executors  of  W.  8.,  and  to  appoint  another 
to  the  situation  of  schoolmaster  thereto,  in  such  manner  as  be,  &c,  may 
ooper.1  W.  8.  (June  13, 1807,)  entered  upon  the  school-house,  &c, 
part  of  the  farm  so  devised  in  trust,  and  resided  upon  those  premises 
death,  about  three-vears-and-a-half  afterwards.  lie  taught  the  chil- 
read  during  that  time,  and  received  from  J.  D.,  for  the  first  year,  a 
if  10/.,  and  afterwards,  a  salary  of  15/.  per  annum.  The  annual  value 
school-house,  yard,  and  garden,  is  about  5/.  The  remainder  of  the 
,  premises,  consisting  of  a  farm-house  and  twenty  acres  of  land,  was 
a  by  C.  Barton,  the  tenant  of  J.  D.,  at  the  rent  of  52/.  10*.  per  annum. 
art  of  sessions  thought  the  above  appointment  fraudulent,  and  iu  no 
consistent  with  the  will. — Per  Curium.  We  are  of  opinion  that  a  settle- 
rs* obtained  in  Maltby-le- Marsh.  The  agreement  of  the  13th  June, 
*as»  we  think,  in  substance,  an  appointment  oiSaltfleet  to  the  situation 
olmaster,  to  teach  the  poor  children  of  Maltby  to  read  the  Bible :  and 
the  sessions  have  stated  that  that  appointment  was  fraudulent,  and  in 
ect  consistent  with  the  will  of  Mrs.  nolle,  it  is  clear  that  their  meaning 
tat  it  was  a  colourable  appointment,  under  which  he  was  not  to  discharge 
ies  of  schoolmaster,  but  that  it  was  an  appointment  upon  such  terms  as 
to  deprive  him  of  a  great  part  of  the  emoluments  attached  to  the  situ- 
There  was  no  fraud  in  him ;  he  was  to  discharge  every  duty  the  situ- 
f schoolmaster  required;  but  the  fraud  was  in  those  who  appointed 
attempting  to  withhold  from  him  what  Mrs.  Bolleys  will  entitled  him 
ve.  By  that  will  the  schoolmaster  was  to  have  all  the  profits  of  a  farm 
by,  except  the  yearly  sum  of  40*.,  which  was  to  be  paid  to  the  poor  of 
isn.  The  schoolmaster,  therefore,  for  the  time  being,  was,  to  a  eon- 
le  extent,  to  the  extent  of  all  but  40*.  a-year,  the  cestuiaue  trust  of 
in ;  and  had  the  trustees  kept  in  their  own  hands  sufficient  to  raise 
.  a-year,  and  put  the  rest  into  the  possession  of  the  schoolmaster,  they 
tot  have  dispossessed  him  whilst  he  continued  schoolmaster,  unless 
misused  the  property,  or  unless  what  they  retained  to  raise  the  40*. 
had  proved  insufficient  for  that  purpose.  In  this  case  the  trustees 
Saltfieet  to  have  the  possession  of  a  house,  yard,  and  gardeu,  which 


fifty—  Of  ■  Statement  by  E$tate.— II.  Not  by  Purchase.  fiOS 


>  me  four  children  of  H  Jf^ainl  their  heirs  for  ever  m  tenant  in  com-     Eigkikty,  Of 

u    The  pauper  wee  one  of  those  children.    Between  1817  and  1819,     mttUmut  fty  ( 

a  the  property  wee  sold,  he  resided  in  Ringtismd  fortj  dxjn\  his  mother         *****  \ 

g  then  a  widow.  Neither  of  the  children  were  heir  at  law  to  the  testator,  g  lllttmt 

Acre  was  a  devise  of  other  property  to  him.    It  was  urged  that  the  [{ 

Mr  took  an  estate  in  fee  expectant  on  the  death  or  marriage  of  his 

ker,  and  had  as  much  right  to  reside  in  the  parish  as  if  he  had  a  reversion 

i  term  of  years.    Con&A.  It  is  a  clear  principle  of  settlement  law  that  a 

r  cannot  gain  a  settlement  by  estate,  unless  ne  has  a  freehold  in  posses- 

.    He  most  have  an  estate  of  which  he  may  he  disseised. — Bsswy,  J. 

n  that  point  the  Court  do  not  feel  any  doubt    It  was  then  urged  that 

pauper  took  an  immediate  interest  in  all  that  was  not  derised  to  his  I 

■or,  and  judgment  was  given  by  Bailey,  J.,  who  said,  We  are  of  opinion  1 

die  pauper  aid  not  take  an  immediate  estate,  and  that  he  is  entitled  to  ! 

state  until  me  tenant  for  life  died. 

tar.  WilUmohby  with  Sloothby,  10  B  $-  C.  <B.    Order  of  removal  of  J 

Slsfcs,  &c.,  from  Hutteft  to  WUlouahby,  confirmed.    Case:  J.  Nmit  ^t^forHft 


and  release,  dated  19  &  20th  May,  1836,  in  consideration  of  106/.,  ZMTmSu 
eyed  a  parcel  of  land,  and  two  unfurnished  dwelling-houses,  in  HvUtoft,  •l25!£***ta 
e  use  of  Elizabeth  Stokes  for  life  or  during  widowhood,  remainder  to  *  MtUnMnt- 
pauper  in  fee.  The  106/.  had  been  bequeathed  by  the  father  of  the 
er  to  him,  and  the  interest  of  which  the  pauper  had  subsequently,  by 
v  settled  upon  his  mother  for  life  or  her  widowhood.  The  principal 
her  death  to  be  paid  to  himself:  60/.  was  expended  by  the  pauner 
the  conveyance  in  furnishing  the  dweUiiig-houses,  which  sum  his 
w  had  bequeathed,  in  trust,  to  pay  the  interest  to  the  widow  for  life  or 
whood,  and  the  principal  afterwards  to  the  pauper.  The  pauper  paid 
Bierest  of  the  106/.  to  the  trustees,  who  paid  it  over  to  the  mother.  The 
er  entered  upon  one  of  the  houses  and  part  of  the  land  at  the  time  of 
Buveyance.  The  mother  let  the  other  house  and  remainder  of  the  laud 
ne  year,  after  the  execution  of  the  conveyance,  at  the  expiration  of 
■  the  mother  told  pauner  she  would  deliver  up  all  the  premises  to  him, 
he  might  do  as  he  hied  with  them.  The  pauper  then  entered  into 
bsboh  of  the  other  house  and  land,  let  it,  received  the  rent,  and  never 
tnted  for  it  to  his  mother ;  and  continued  to  occupy  the  same  house  he 
ireviousfy  occupied,  until  both  were  sold  in  May,  1828,  and  conveyed 
*ed,  to  which  his  mother,  still  a  widow,  was  a  party.  The  pauper  re- 
d  the  whole  of  the  purchase  money,  and  did  not  account  for  it  to  his 
er.    They  both  joined  in  the  receipt  to  the  purchaser. — Bay  ley,  J. 

since  the  Rex  v.  Eatington,  it  has  been  an  established  principle  that  i 

tv  cannot  gain  a  settlement  by  residence  on  an  estate  in  which  he  has 

» freehold  vested  in  possession.  Here  the  pauper  had  a  freehold  estate  in  I 

ctancy  only ;  viz.,  a  remainder,  which  implies  a  preceding  estate  of  free-  ; 

in  some  other  person.  Thec*se8o{RexY.Houghton-le**priiig,fjidRexT.  | 

fepmv,  only  shew  that  where  a  present  estate  of  freehold  is  vested,  the 
ises  need  not  be  in  the  owner's  occupation.  In  the  first  of  these  cases, 
resent  freehold  interest  was  vested  in  the  pauper.  In  Rex  v.  Staple- 
,  the  estate  of  freehold  in  possession  was  in  the  pauper's  wife,  a  chattel 
at  only  having  been  granted  by  her  father  to  the  parish  officers.  In 
ase  the  pauper  never  had  any  other  estate  of  freehold  in  the  premises, 
one  in  remainder.  His  mother  had  the  estate  of  freehold  in  possession. 
tdedale,  J.,  concurred. — Parke,  J.  This  question  was  expressly  decided 
•x  v.  Eatington ;  and  considered  by  the  Court  as  settled  law,  in  Rex  v. 
dead. — Lord  Tenterden,  C.  J.  I  entirely  concur  in  the  judgment  given 
j  learned  brothers.    Order  confirmed. 

5.    "By  Widow* $  Right  of  Dower. 

r  v.  Painswicke,  £.,  14  Geo.  III.;  Burr.  S.  C.  783;  2  Bott,  627.  a  widow  harlot 

sidow  of  a  man  who  died,  seised  of  a  house  and  orchard  in  South  rtRjt  °L*QWCI*t 

,  entered  and  resided  therein  for  seven  years,  without  any  assignment  out^gSSs^aet- 

wer,  and  then  married  a  second  husband,  who  resided  in  this  house  tiement  by  re- 

her  about  two  years,  and  then  died.— By  Lord  Mansfield,  C.  J.,  and  ^SStT^Sm 

curt.    The  mere  right  of  dower  gained  a  settlement  to  herself,  she  Mcond  husband 
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is  wrongly  decided,  and  therefore,  on  the  authority  of  that  case,  I 
opinion  that  we  ought  to  quash  this  order. — Abbott,  C.  J.  The  case  of 
.  Fainsuick,  Burr.  S.  C.  783,  is  stronger  in  favour  of  the  settlement 
sd  than  the  present  case ;  for  there  the  pauper  had  actually  resided  upon 
operty,  out  of  which  the  claim  to  a  settlement  arose.  I  think  it  is  our 
course  to  abide  by  that  decision.  If  we  consider  the  nature  of  the 
r's  right  to  dower  before  assignment,  it  will  be  seen  that  she  had  not 
ight,  either  legal  or  equitable,  to  the  land.  Her  legal  right  was  to 
lower  assigned,  her  equitable  right  to  hare  an  account  of  the  rents  and 
.  But  in  Rex  v.  Berksu-ell,  a  right  of  that  nature  was  held  insufficient 
fer  a  settlement.  Upon  the  authority  of  those  two  cases,  but  particu- 
he  former,  that  being  a  case  of  dower,  I  am  of  opinion  that  the  widow 
'hard  Reynolds  had  not  any  right  to  reside  in  the  parish  of  Northweald 
t,  and  that  the  order  of  sessions  must  be  quashed. 

6.  By  Wife's  Estate  in  Trust. 

?  t.  Offchurch,  3  T.R.  114.  Henry  West  and  his  wife  were  removed 
rkuruuton  to  Offchurch.  Order  affirmed.  Case:  J.  West  was  the 
of  the  pauper.  In  January,  1767,  his  wife,  who  was  mother  of  the 
r,  died,  and  in  June,  1 767,  J.  West  married  Jane  Lockley,  with  whom 
id  in  Offchurch,  until  1770,  when  they  went  to  Southam.  In  1773, 
emoved  to  Ladbroke,  to  a  house  there  held  under  the  following  title, 
ise  then  stated  that  his  house  was  vested,  by  a  settlement,  in  trustees, 
separate  use  of  the  wife,  with  the  usual  clause,  that  her  receipt  should 
lischarge  to  the  trustees  for  the  rents  and  profits,  and  that  the  rents 
.  not  be  subject  to  the  husband's  debts,  &c.) ;  West  and  his  wife  lived 
house  ever  since  1773. — Lord  Kenyan,  C.  J.,  said,  the  question  had 
lovelty  in  it ;  where  a  person  resides  on  his  own  property,  he  gains  a 
lent  by  it,  it  having  been  considered  as  an  excepted  case  out  of  the  acts 
lament.  Lord  Macclesfield  first  held,  that  as  a  man  cannot  be  disseised 
freehold,  he  is  irremovable  from  it,  and  residing  forty  days  on  an  estate 
own,  irremovable,  and  gaming  a  settlement,  are  synonymous  terms, 
indeed,  does  not  hold  in  all  cases  now,  for  by  9  Geo.  I.  c.  7,  a  pur- 
of  an  estate  for  less  than  30/.,  shall  not  acquire  a  settlement  for  any 
time  than  he  resides  upon  it.  Then  here,  if  this  had  been  the  father  s 
>tate,  the  settlement  would  clearly  have  devolved  on  the  son.  But,  it 
,  that  this  is  only  the  equitable  estate  of  the  wife.  Now,  supposing 
Keen  the  life's  legal  estate,  the  husband  would  have  been  seised  jure 
,  and  by  residing  upon  it  would  have  gained  a  settlement.  Then  must 
legal  estate,  in  order  to  confer  a  settlement?  Certainly  not  This  was 
»ubted  in  South  Sydenham  v.  Lamerton,  or  in  any  of  the  other  cases, 
[uestion  in  that  was,  Whether  the  next  of  kin,  without  administration, 
ny  estate  whatever?  and  it  was  held  that  he  had  not.  In  Rex  v.  Cold 
>*,  a  doubt  was  made,  whether  a  next  of  kin,  having  the  sole  right  of 
istration,  could  not  gain  a  settlement,  without  taking  out  letters  of 
istration.  That  shews  an  equitable  estate  is  sufficient  to  give  a  settle- 
and,  indeed,  this  position  is  confirmed  by  many  other  cases,  and  there 
ne  in  opposition  to  it.(fl)  Then,  it  is  said,  that  this  is  going  still  further, 
ie  this  is  only  the  equitable  estate  of  the  wife,  and  that  even  the  wife 
*  had  no  right  to  reside  upon  it,  without  the  consent  of  the  trustees, 
e  might,  beyond  all  doubt,  if  she  had  chosen,  have  elected  to  take  the 
with  her  own  hands,  and  that  the  trustees  could  not  have  prevented, 
gection,  then,  against  the  husband's  gaining  asettlemeut  here,  is  too 
I ;  for  the  wife  had  a  right  to  reside  on  her  property,  and  to  commu- 
it  to  the  husband.  And  although  there  is  no  case  directly  like  the 
t,  yet  the  principles  of  the  decided  cases  go  the  length  of  determining 
The  other  judges  assented,  and  both  orders  were  quashed. 
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Where  an  estate 
is  rested  In  trus- 
tees far  the  se- 
parate use  of  the 
wife,  the  husband 
may  gain  a  settle- 
ment by  resi- 
dence upon  it, 
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Rex  v.  Gedtlhigton,  and  Rex  v.     It  must  be  an  equitable  estate,  and  not 
io,  post,  631.    The    relation   of    an  equitable  right. 
z  and  Ctituitfue  Trust  must  exist. 
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Eighthly,  Of 

settlement  by 

estate. 

4.  Interest. 
Th«  husband  of 

cntitied  to  the 
trust  of  a  term 
only  gains  a  set- 
tlement  by  resi- 
dence there  for 
forty  day*. 


A  women,  before 
marriage,  pur- 
chases a  tene- 
ment under 
thirty  pounds, 
her  husband, 
after  marriage, 
resides  on  the 
premises,  he 
thereby  gains  a 
settlement,  and 
the  settlement  so 
gained  will  be 
communicated  to 
her. 


The  pauper  mar- 
ried the  execu- 
trix of  a  tenant 
from  year  to 
year  of  an  estate, 
under  ten 
pounds  a-year, 
and  he  acquired 
a  settlement  by 
forty  days'  resi- 
dence upon  the 
estate. 


A.  granted  by 
lease  a  cottage  to 
the  eldest  son  of 
his  only  daugh- 
ter, and  died. 
The  daughter 
married  and  died, 
but  never  had 
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Mursley  y.  Grandborouah,  1  Strn.  97;  1  Sets.  C*.  122 ;  2  Belt,  609. 
Sir  John  Fortescue  demised  a  cottage  of  20*.  a-year  to  Eden  for  ninety-nine 
Tears,  reserving  124.  rent :  Eden  assigns  the  term  to  Gadden,  in  trust  for 
his  wife  for  life,  and  then  in  trust  for  his  son,  during  the  remainder  of  the 
term :  The  wife  dies.  Afterwards  the  son  dies,  leaving  a  wife,  who,  as  ad- 
ministratrix to  her  husband,  becomes  entitled  to  this  term,  and  she  grant* 
this  cottage  for  twenty-four  years,  excepting  two  rooms,  (in  which  two  room* 
she  lives,)  and  marries  John  Chappel.  The  question  was,  Whether  Chsppri, 
as  husband  of  an  administratrix,  who  was  entitled  to  the  trust  of  a  term 
only,  and  as  being  entitled  to  a  chattel  in  another's  right  only,  was  re- 
movable by  13  and  14  Car.  II.? — And  by  the  Court,  he  is  not :  this  is  not  a 
taking  of  a  tenement  under  10/.,  for  the  \2d.  is  not  reserved  as  a  rent,  bat 
only  an  acknowledgment  usually  paid  on  long  leases.  The  case  of  a  copr- 
hold  is  stronger  than  this,  for  that  is  but  an  estate  at  will.  To  strip  tie 
man  of  his  own  is  the  way  to  make  him  chargeable,  for  he  may  not  be  able 
to  let  it  Therefore  the  orders  which  adjudged  this  to  be  no  settlement, 
were  quashed. 

Rex  v.  Ilmington,  Burr.  S.  C.  566 ;  1  Bla,  Rep.  598.  Elizabeth  Stniey 
purchased  a  leasehold  tenement  in  M.  for  6/.  for  the  remainder  of  a  tern 
of  1000  years.  She  resided  upon  it  about  nine  years,  and  then  married 
T.  2?.,  who  resided  with  her  upon  the  same  tenement  about  sixteen  years: 
then  he  died,  and  after  his  decease  she  continued  upon  the  premise?  h 
several  years,  and  at  last  sold  the  same  for  6/. ;  and  after  such  sale,  was 
removed  to  Ilmington,  the  place  of  her  husband's  settlement  before  their 
marriage.  Order  confirmed.  It  was  urged,  that  this  woman  had  an  estate 
vested  in  her  when  Evan*  married  her,  which  upon  the  marriage  vested  in 
him.  The  husband  gained  a  settlement  in  Mickteton  by  forty  days'  residence 
upon  his  own  estate;  and  his  settlement  communicated  itself  to  the  *ifr. 
And  of  this  opinion  was  the  Court    Orders  quashed. 

Rex  v.  Ynyscynhaiarn,  7  B.  f  C. 233 ;  1 M.  $• R.  Mag.  Ca.  77.  Orderof 
removal  of  Hugh  Hughes,  his  wife,  and  children,  from  Aberdaron  to  Yngscn- 
haiarn,  confirmed.  Case:  if.  Williams,  the  father  of  Elizabeth  Hughes,wmd 
as  tenant  of  a  small  farm,  called  Peng  Cwin,  in  Aberdaron,  and  which  be 
held  at  the  rent  of  3/.  5s.  per  annum,  and  died  thereon,  the  9th  of  June,  1782. 
Williams  made  a  will,  the  23d  of  May,  1782,  bequeathing  all  his  penonal 
estate  and  effects,  subject  to  the  payment  of  legacies,  to  his  daughter  £fct- 
beth,  and  appointed  her  sole  executrix.  Elizabeth  continued  to  reside  at 
Peny  Cwin,  from  the  time  of  her  father's  death  until  the  time  of  her  mar- 
riage. On  the  27th  of  July,  1782,  Hugh  married  Elizabeth,  and  west  to 
reside  at  Peny  Cwin,  where  they  continued  many  years.  Elizabeth  prated 
her  father's  will  on  the  23d  of  May,  1783.  Williams  never  paid  any  taxes 
in  Aberdaron,  nor  did  Elizabeth  while  sole,  nor  Hugh  afteT  his  marriage, 
(except  county  bridge  rate,)  until  1795. — Bay  ley,  J.  The  wife  in  this  cue 
was  executrix  of  a  tenant  from  year  to  year,  and  by  forty  days'  residence  at 
such,  would  gain  a  settlement  If,  therefore,  the  wife  took' the  interest  * 
executrix,  and  in  that  character  became  tenant  from  year  to  year,  and  mar- 
ried, a  settlement  would  be  gained  by  her  husband.  If  she  took  the  land 
as  tenant  for  a  year,  she  became  tenant  from  year  to  year,  and  the  term  mold 
vest  by  marriage  in  the  husband.  Rex  v.  Ilmington  shews  that  a  nun  will 
acquire  by  marriage  the  same  right  to  a  settlement,  which  an  executor  drti 
by  the  death  of  the  person  whom  he  represents.  The  executor  of  a  tenant 
from  year  to  year  of  an  estate  under  the  value  of  10/.  may  gain  a  settlement 
by  residing  on  it  forty  days,  because  the  interest  vests  in  him  by  operation  of 
law.  And  upon  the  same  principle,  a  husband  may  gain  a  settlement  by 
residing  forty  days  upon  an  estate  vesting  in  him  by  marriage,  although  * 
be  of  less  annual  value  than  10/.  A  settlement,  therefore,  was  gamed  m 
Aberdaron.    Orders  quashed. 

Rex  v.  Great  Farringdon,  6  T.  R.  679.  Order  of  removal  of  WilBtm 
Herbert  from  Stanford  to  Great  Farringdon,  confirmed.  Case :  The  paav 
per,  on  his  marriage  in  1782,  went  to  reside  in  a  cottage  belonging  to  Us 
grandfather,  who  had  agreed  to  give  it  to  him.  The  agreement  was  m 
writing,  but  not  stamped.  The  pauper  fitted  up  the  cottage,  and  resided 
upon  it  as  his  own  till  1795 ;  no  rent  was  ever  paid,  ox  claimed.    The  grand- 
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lather  died  in  1783.    The  pauper's  mother  was  his  only  child,  married  to  Eighthly,  Of 
Herbert*  the  pauper's  father.    The  pauper's  mother  died  in  1766,  leaving     settlement  by 
her  husband,  and  the  pauper,  her  eldest  son.  The  husband  is  now  living. —  estate. 

Lord  Kenvon,  C.  J.  No  interest  passed  by  the  agreement.    Then,  on  the  4  IntarMta 

death  of  the  grandfather,  the  estate  descended  to  his  daughter,  who  might  reduced  the 

have  reduced  it  into  possession,  but  did  not ;  and  in  order  to  make  the  hus-  estate  into  poe- 

band  tenant  by  courtesy,  there  must  be  a  seisin  in  fact  on  the  wife.    Then,  J£JJio^:  "^ 

as  she  did  not  reduce  it  into  possession,  it  descended  to  the  pauper,  who  b  dence bythe ton 

seised  in  fee*    Orders  quashed.  alter  the  death  of 

his  mother,  fires 
7.  Guardian  by  Ward's  Estute.  *»  »  ■etttement. 

Rex  v.  Oakley,  10  East,  491.    Removal  of  John  King  and  Mary,  his  wife,  *  nardian  to 
from  Brill  to  Oakley,  confirmed.     Case :  Thomas  Hawes,  about  thirty-eight  JS^'toTs 
yean  ago,  inclosed  a  piece  of  waste  land  in  Brill,  and  built  a  cottage  thereon,  estate  for  forty 
which  he  occupied  till  his  death.    By  indenture,  dated  the  3rd  November,  JJScmenuS  the 
1795,  he  and  nis  son  Thomas  demised  the  cottage  to  James  Hawes  for  Ave  parish,  andean- 
hunched  years,  by  way  of  mortgage,  for  securing  20/.  and  interest,  which  yet  ^^LjJJJ^ljJJL 
remains  unsatisfied.    Thomas,  the  son,  afterwards  married  the  pauper,  Mary,  ^%  vymim\{n\  of 
and  resided  in  the  cottage  with  his  father  until  June,  1801,  when  Thomas,  it. 
(be  father,  died  intestate,  leaving  his  son  his  heir  at  law,  who  continued  to 
reside  on  the  estate  till  November  in  the  same  year,  when  he  died  intestate, 
leaving  the  pauper,  Mary  his  widow,  and  four  infant  daughters,  three  of 
whom,  at  the  time  of  the  removal,  were  under  fourteen  years  of  age.    The 
widow  continued  with  her  daughters  to  reside  on  the  said  estate  for  more  than 
fttty  days  after  the  death  of  her  husband,  before  her  eldest  daughter  attained 
the  age  of  fourteen,  and  in  October,  1806,  the  widow  intermarried  with  the 
pauper,  John  King,  whose  legal  settlement  was  in  Oakley,  and  who,  with  his 
wife  and  her  children,  resided  on  the  estate  from  the  time  of  the  marriage  to 
the  time  of  the  removal.    The  estate  at  the  time  of  the  removal  was  of  a  less 
f»tina1  value  than  10/.     It  was  admitted  that  Mary  gained  no  settle- 
ment by  any  right  of  dower.     The  only  question  argued  was,  Whether 
either  John  or  Mary  Kina  gained  a  settlement  by  their  respective  residence 
on  the  estate  ? — Lord  Euenborough,  C.  J.  There  is  no  doubt  in  this  case,  but 
that  the  mother,  who  was  guardian  in  socage  to  her  daughters,  had  a  right  to 
elect  whether  she  would  let  the  estate  or  occupy  it  for  their  benefit,  and 
unlets  she  let  it,  the  law  which  imposes  the  duty  of  a  guardian  upon  her, 
would  necessarily  protect  her  in  the  personal  occupation  and  superintendence 
of  it.    The  only  difference  which  can  be  pointed  out  between  the  cases  of  an 
executor  or  administrator,  and  of  a  guardian  in  socage,  in  this  respect,  is 
that  the  one  is  accountable  for  the  profits  by  statute,  and  the  other  at  com- 
mon law.    The  law  considers  a  guardian  in  socage  as  entitled  to  the  pos- 
session of  a  ward's  property,  and  incapable  of  being  removed  from  it  by  any 
person ;  such  a  guardian  has  not  the  mere  office  or  authority,  but  an  interest 
in  the  ward's  estate.     It  is  laid  down  in  Wade  v.  Baker \  I  Lord  Raipn.  131, 
that  he  may  maintain  trespass  and  ejectment,  avow  for  damage  feasant, 
make  admittance  to  copyhold,  and  lease  in  his  own  name.     He  cannot 
indeed  convey  the  property  absolutely  as  an  executor  or  administrator, 
because  the  nature  of  the  trust  does  not  require  it  in  the  one  case,  as  it  does 
in  the  other;  but  he  may  dispose  of  it  during  his  guardianship,  though 
accountable  afterwards  to  the  heir.    The  widow,  therefore,  had  such  an 
interest  in  the  estate  as  rendered  her  irremovable  from  it. — Grose,  J.  The 
question  is,  Whether  the  widow  was  irremovable  from  this  property  for  forty 
days  ?    She  had  a  right  during  her  guardianship,  either  to  lease  or  occupy 
the  estate,  and  if  she  chose  to  occupy  it,  she  was  irremovable  from  it  as 
from  her  own,  though  liable  to  answer  afterwards  to  the  ward  for  the  profits. 
— Le  Blanc,  J.  The  case,  though  new  in  circumstance,  is  not  new  in  prin- 
ciple.    It  is  governed  by  the  decisions  which  have  taken  place,  that  in  order 
to  make  persons  irremovable  on  account  of  having  property  in  the  parish,  it 
is  not  necessary  to  have  a  beneficial  interest  in  it  for  themselves,  but  it  is 
sufficient  that  they  reside  there  for  some  beneficial  purpose  to  another.  Now 
a  guardian  in  socage  has  a  right  to  the  possession,  and  until  she  leases,  it  is 
for  the  interest  of  the  wards,  that  she  should  occupy  the  estate,  and  there 
can  be  no  right  to  remove  her  from  it  to  their  prejudice,  as  in  the  case  of 
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ible  estate,  however,  is  Terr  different  from  an  equitable  right  to  bare     EightUy,  Of 

anceof  the  legal  estate.  Here  the  party  had  only  the  latter ;  and  if     am/mm*  Ay 

iny  doubt  as  to  what  a  court  of  equity  woulddo,  this  Court  will  not  ntmt*. 

nisance  of  the  estate.    But  supposing  there  is  a  sufficient  equitable 

se,  there  must  be  also  a  guardian  in  socage.    It  is  to  be  observed, 

aw  only  took  notice  of  the  tenant  of  the  legal  estate.  It  was  his  duty 

the  services  if  he  was  of  age;  and  if  an  infant  or  lunatic,  the  burden 

t  were  cast  on  the  roardian  in  socage.    The  guardian  in  socage, 

,  was  only  appointed  in  the  case  of  a  legal  estate ;  for  otherwise 

old  have  been  this  incongruity;  two  persons  would  be  bound  to  per- 

services,  viz.  the  trustee  having  the  legal  estate,  and  the  guardian  in 

or  the  cestuique  trust    It  is  said  that  the  widow  might  be,  by  a 

equity,  clothed  with  the  estate ;  but  the  utmost  that  that  court  could 

d  be  to  decree  a  conveyance  of  the  legal  estate  to  the  infant,  who 

ion  take  by  purchase,  and  not  by  descent ;  and  there  can  be  no 

i  in  socage,  except  where  the  heir  takes  by  descent  Order  confirmed. 

a  Estate  in  Mortgage. 

.  Sl  MkktuiCtj  Both,  Dong.  630.  The  pauper  conveyed  two  houses,  Aa 

he  was  seised  in  fee,  at  Wolcott,  to  trustees,  in  trust  to  sell  and  pay  JoCaSi  to  nr 

»  and  other  debts,  and  to  pay  the  surplus  money,  if  any,  to  the  »£***** a»* 

Some  short  time  after,  one  of  these  houses  becoming  void,  the  SJjjTLjJtoVk?1 
having  possession  thereof,  employed  a  woman  to  dean  and  air  the  MnoaooBTvrmc 
nd  delivered  to  her  the  key  for  that  purpose;  which  having  done,  tt*«<tt«nwitfcy 
ed  the  key  among  some  things  of  her  own,  intending,  afterwards,  JttSSfftm' 
iver  it  to  the  trustees :  but  the  pauper's  wife  took  it  from  thence,  actoaov  aou. 
possession  of  the  vacant  house,  and  she  and  her  husband  went  and 
re  about  a  year  and  three  quarters.    One  of  the  trustees,  seeing  her 
ig  her  goods  thither,  gave  her  notice  that  she  was  doing  wrong,  not 
the  consent  of  either  the  trustees  or  creditors.    But  the  house 
lined  unsold,  and  it  was  stated  that  the  value  of  the  premises  was 
i  the  debts  880/.    It  was  argued,  that  the  beneficial  interest  in  the 
mained  in  the  pauper  nil  sold ;  and  for  this  was  cited  the  case  of 
;  and  that  residing  upon  it,  as  his  own,  he  was  not  removable  from 
onsequently  gained  a  settlement.    And  it  was  likened  to  the  case  of 
ige. — By  Lord  Mansfield,  C.  J.  (unto  which  the  rest  of  the  Court 
:)  If  the  estate  on  which  a  pauper  resides  is  substantially  his  pro- 
is  is  sufficient,  whatever  form  of  conveyance  there  may  be ;  and 
i  the  mortgager  in  possession  gains  a  settlement,  because  the  mort-   A  mortgager  *» 
otwithstanding  the  form,  has  but  a  chattel,  and  the  mortgage  is  JSJTiettt?*7 
sourity.    It  is  an  affront  to  common  sense,  to  say  the  mortgager  is  ment. 
real  owner.    But  here,  what  interest  had  the  pauper  in  this  estate  ? 
e  an  immediate  conveyance  to  trustees,  not  a  mortgage,  to  sell  and 
wo  mortgages  and  other  debts ;  and  when  this  conveyance  was  made, 
•  doubtful  whether  there  would  be  any  surplus,  that  the  deed  says, 
have  the  surplus,  if  any.    He  had  only  a  chance  of  a  residue,  and 
a  right  to  continue  a  moment  in  possession.    A  mortgager  has  a  So  alto  a  mart 
the  possession,  till  the  mortgagee  brings  an  ejectment    After  the  ***** ta  P0""**- 
ee  has  got  into  possession,  he  (the  mortgagee)  might  gain  a  settle-     on* 
rhere  is  still  another  and  a  stronger  ground,  in  this  case ;  for  the 
n  was  gained  by  fraud. 

In  Rex  v.  Edington,  the  Court  said,  that  the  main  point  upon  which 
don  in  this  case  was  made,  was  the  fact  of  fraudulent  possession. 
.  Catherington,  3  T.  R.  771.     William  Booker  was  removed  from   A  mortgager  lir- 

to  Catherington.    Order  confirmed.     Case :  The  pauper,  prior  to  HeimKia^ 
not,  1789,  was  entitled  to  the  equity  of  redemption  of  a  freehold  bat  not  in  jx»- 
Comvton,  consisting  of  several  dwelling-houses  of  the  annual  value  *^ion  ^SJE**' 
>*.  which  had  been  mortgaged  by  his  father  to  Elizabeth  Morey,  Sent.D° 
lortgage  was  afterwards  assigned  to  one  Ayles.    In  Michaelmas 
Kg,  Ayles  delivered  declarations  in  ejectment  to  the  pauper  as  land- 
l  to  the  several  tenants  in  possession  of  the  estate  in  Compton,  and 
n  the  tenants  attorned  to  Ayles.    About  Michaelmas,  1789,  the 
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If  a  cottage  be 
leased  for  yean 
determinable  on 
Uvea,  and  be  con- 
reyed  by  a  wo- 
man and  her  hua- 
bandin  tmatto 
raise  money  by 
sale  or  mortncet 
with  a  claoae  for 


and  the  parties 
continue  in  pos- 
session and  the 
husband  die,  and 
the  wife  marry  a 
second  time,  she 
retaining  posses- 
sion, the  second 
husband  gains  a 
settlement  by 
forty  days'  real, 
dence,  though 
the  money  do  not 
appear  to  hare 
been  paid. 


yoor— (V.  Settlement  of  the  Poor.) 

pauper  asked  permission  of  Mr.  Newiand,  the  agent  for  Ayles,  to  inhibit 
one  of  the  houses,  part  of  the  mortgaged  estate,  and  which  was  then  un- 
tenanted, for  the  purpose  of  overlooking  some  repairs  y  which  he  proposed  to 
do  upon  the  estate,  with  an  intent  to  sell  the  same,  and  pay  the  mortage 
money ;  in  consequence  of  which  he  inhabited  one  of  the  nouses  upwards  of 
three  months,  when  he  was  removed  by  the  present  order.  He  did  nothing 
towards  the  repair  of  the  houses  or  sale  of  the  estate.  No  agreement  vis 
made  between  him  and  Mr.  Newiand,  with  respect  to  any  rent  to  be  paid  for 
such  house. — Lord  Kenyan,  C.  J.  It  has  been  long  established  that  a 
equitable  title  is  sufficient  to  give  a  settlement ;  but,  in  the  case  alluded  to, 
the  mortgager  was  in  possession.  So,  by  the  act  lor  regulating  votes  of 
county  elections,  either  the  mortgager  or  mortgagee  in  possession  may  vole. 
But  in  this  case  the  party  had  neither  jus  in  re9  nor  ad  rem. — Bulier,  J.  Ib 
St.  Michaer*,  Bath,  it  was  said,  that  either  a  mortgager  or  mortgagee  might 
gain  a  settlement  according  to  circumstance* ;  one  of  these  circumstances  if 
possession;  and  upon  possession,  all  the  questions  have  turned.  Oides 
confirmed. 

Rex  v.  Edington,  1  East,  288 ;  2  Bott,  496.     Removal  from  Edington  to 
Urchfont,  quashed.   Case :  M.  M .,  being  in  possession  of  a  cottage  in  Earns- 
ton,  granted  to  one  C.  W.  for  ninety-nine  years,  determinable  on  three  lives, 
purchased  a  reversionary  interest  in  the  same  for  a  further  term  of  mnetr- 
nine  years,  to  commence  at  the  determination  of  the  first   term,  but  deter- 
minable with  the  lives  of  herself  and  her  brother  H.  M.    Having  mtiried 
one  W.  D.,  the  premises  were  assigned  by  deed,  to  which  she  aad  W.  D. 
were  parties  on  one  side,  and  /.  P.  of  E.  on  the  other,  to  J.  P.  u  trustee 
for  the  parishioners  of  E.  for  the  payment  of  10/.  and  interest,  in  trust  tint 
/.  P.  should,  by  sale  and  mortgage  of  the  premises,  and  by  the  receipt  of 
the  rent,  or  by  one  of  those  ways,  raise  the  sum,  ficc.,  together  with  ess* 
and  charges ;   and  after  payment  of  the  10/.,  &c.,  in  trust  to  re-«sflgt 
W.  D.  died,  leaving  M.  D.  his  widow,  who  afterwards  married  the  ptt* 
per  W.  B.,  then  settled  in  U.    She  and  the  first  husband  in  his  Metis* 
(and  after  his  death  and  her  second  marriage,  and  also  after  the  death  of 
the  surviving  life  named  in  the  first  lease,  she  with  the  pauper  her  sectsd 
husband,  for  the  space  of  four  years)  occupied  to  the  time  of  her  death,  ssd 
the  pauper  continued  to  pay  the  lord  his  quit-rent  during  his  possesses, 
and  at  different  times  repaired  the  premises :  but  it  did  not  appear  whether 
the  lord  had  any  knowledge  of  the  assignment. — Lord  Kenyon,  C.  J.  Sosx 
points  of  this  case  are  very  clear.      Generally  speaking,  in  the  case  of  s 
purchase,  if  the  value  be  under  30/.  no  settlement  can  be  gained  by  nrtse 
of  it ;  that  is,  where  it  comes  to  the  party  by  his  own  act :  but  if  it  cos*  to 
him  by  operation  of  law,  the  value  is  not  material.     That  is  the  case  hoe; 
for  the  purchase  was  made  by  the  wife  before  the  coverture,  and  it  can*  to 
the  husband  upon  his  marriage  by  act  of  law ;  and  he  might  even  dnrisf 
the  coverture  have  sold  it  without  the  assent  of  his  wife.     But  the  objects* 
now  made  is,  that  this  was  not  such  an  interest  in  the  husband  as  was  sat 
ficient  to  enable  him  to  gain  a  settlement  by  residence  on  the  property,  ea 
account  of  the  antecedent  conveyance  to  Price,  the  trustee.     But  what  «sf 
that  conveyance  ?    It  was  for  the  purpose  of  securing  the  re-paymeatof  a 
sum  of  money  expended  by  the  parish  for  the  use  of  the  man's  family.— 
Lord  Mansfield,  in  the  case  of  St.  MichaeVs,  Bath,  said,  it  was  an  affroat  to 
common  sense  to  say  that  a  mortgager  has  no  interest  in  the  moftgafsi 
premises.    The  law  recognises  his  interest ;  in  the  case  of  a  freehold,  he  ssf 
a  right  to  vote  for  members  of  parliament.    Now  the  conveyance  in  < 
is  equivalent  to  a  mortgage,  and  no  more.    Consider  what  in    '  * 
the  interest  of  a  mortgager ;  after  the  usual  time  given  for  the  m 
expired,  the  estate  becomes  absolute  in  the  mortgagee  at  law ;  but 
the  courts  of  law  or  equity  lose  sight  of  what  the  parties  intended.    h 
mortgage  deeds  there  is  sometimes  introduced  a  clause  that  the  mortgage} 
may  repay  himself  by  sale  of  the  mortgaged  premises,  without  the  conca> 
rence  of  the  mortgager :  but  a  court  of  equity  would,  I  believe,  control  mff 
exercise  of  that  power.    I  am  sure  they  would  control  it  in  an  instance  Bav 
the  present,  upon  payment  of  what  was  due.    The  trustee,  in  such  a  cast, 
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be  bound  to  execute  a  reconveyance  s  and  here  there  is  an  express  EfefttaJe,  Of 
to  that  purpose.  Virtually,  therefore,  this  is  no  more  than  a  mart-  eettlmmant  ey 
ind  must  be  governed  by  the  same  rules.  With  respect  to  the  ease  of 
icAaeTe,  Bsfa,  principally  relied  on,  it  is  very  plain  that  the  greatest 
vas  laid  on  the  ciicumstanees  of  the  paupers  possession  having  been 
id  by  fraud.  Alter  touching  upon  the  interest  which  he  had  in  the 
es  conveyed,  Lord  Mansfield  says  at  the  end  of  the  case,  "  there  is 
Mther  and  a  stronger  ground  m  this  case;  for  the  possession  was 
m!  by  fraud."  Now  if  the  other  point  had  been  clear,  he  would  not 
ised  such  an  expression.  Here  tne  possession  was  not  fraudulent; 
erefore  I  am  of  opinion  that  the  second  husband,  the  pauper,  pined 
anent  by  his  residence  on  this  estate,  which  came  to  him  by  operation 
on  bis  marriage* — Grotty  J.  I  cannot  distinguish  tins  from  the  case 
ortgage.  The  purpose  of  the  conveyance  was  to  secure  the  money, 
uties  interested  continued  afterwards  in  possession:  the  pauper  paid 
it-rents  and  repaired  the  premises.  Now  what  more  could  a  mort- 
in  possession  do?  In  the  case  of  St.  MickaeTt,  Beta,  another  reason 
n  /car  the  judgment  than  what  is  now  relied  on :  the  possession  there 
mdnkntly  obtained  by  the  pauper :  it  was  expressly  found  to  be  against 
went  of  the  trustees  who  had  before  taken  to  the  possession.  Whereas 
be  pauper  always  continued  in  quiet  possession  of  the  premises. — 
see,  J.  The  principal  aipument  against  the  settlement  set  up  in  this 
grounded  on  a  dictum  in  the  case  of  St  MickaeCe,  Asia,  in  the  first 
'the  opinion  delivered  by  Lord  Mansfield:  without  which  there  is  no 
m  for  the  objection.  For  it  cannot  be  disputed  that  a  conveyance  to 
re  in  trust  by  sale,  or  mortgage,  and  receipt  of  the  rents  and  profits  to 
02.,  is  merely  a  security  for  that  sum :  and  it  is  plain  that  the  parties 
Ives  so  considered  it,  by  providing  for  a  re  assignment  of  all  or  so  much 
ild  not  be  sold,  applied,  or  otherwise  disposed  of.  Now,  in  that  case, 
WmufiM  begins  by  saying  that  which  is  decisive  as  applied  to  this. 
» estate  ou  which  a  pauper  resides  is  tubtUmtUUy  his  property,  that  is 
^whatever  form*  of  conveyance  there  maybe:"  and  therefore,  he  says, 
uioitgager  in  possession  gains  a  settlement, u  because  the  mortgagee, 
Mtamlmg  the  form,  has  but  a  chattel,  and  the  mortgage  is  only  a 
jr."  If  then  the  object  be  merely  to  secure  money,  whether  the  con- 
e  be  in  the  form  of  a  trust  like  the  present,  or  of  a  mortgage,  it  is  in 
ice  the  same  thing. — Le  Blanc,  J.  1  am  of  opinion  that  the  pauper 
a  settlement  by  residing  on  this  estate,  in  which  he  had  an  equitable 
t;  and  I  consider  that  the  assignment  to  the  trustee  was  no  more  than 
aty  for  so  much  money.  According  to  what  was  said  by  Lord  Mans- 
&  the  case  of  St.  MichaeVt*  Bath,  the  Court  will  not  look  to  the  mere 
f  the  conveyance,  but  will  consider  what  the  parties  really  meant  by 
ben,  if  this  were  substantially  a  mortgage,  as  I  think  it  was,  it  is  clear 
e  pauper  gained  a  settlement  by  residing  on  the  premises.  Order  of 
s  affirmed. 

v.  Tarrant  Lattncetlon,  3  East,  226.    Removal  from  Tarrant  Laun-  ffgjf  SJSP* 
to  Tarrant  Eawson ;  quashed.    Case :  J.  C,  the  pauper,  in  June,  JJ.  ^  a^  thfcr- 
nade  a  purchase,  for  less  than  30/.,  of  a  leasehold  tenement,  in  T.  L.f  ty  poonda,md 
rears,  determinable  on  three  lives,  in  consideration  of  10/.  advanced  ffigjyffif* 
by  W.  D.\  he  afterwards  sold  the  estate  with  the  lease,  to  W.  />.,  to  •ecurfty  far 
r  the  remainder  of  the  term,  in  trust,  to  let  the  premises,  receive  the  JJSJfjJjJJ^J^ 
md  pay  himself  the  10/.,  with  interest ;  and  after  such  repayment,  to  tnStSrSeaote 
ana  pay  the  rents  and  profits  to  the  wife  of  the  pauper,  during  her  ue  of  the  wife 
her  sole  use,  not  subject  to  the  debts  of  her  husband,  and  bar  receipt  52S52Jft3blJr 
o  be  a  discharge  of  the  rent ;  and  after  her  decease,  in  case  the  pau-  payment,  gfvci 
vived  her,  in  trust  to  pay  the  rents  to  the  pauper  during  his  life ;  there  DO  ■etuanait. 
her  trusts  after  the  death  of  the  survivor.    After  the  execution  of 
sd,  W.  D.  suffered  the  pauper  to  continue  residing  upon  the  premises, 
he  did  till  he  became  chargeable,  when  he  was  removed.    It  was 
first,  That  the  pauoer  took  a  new  estate,  by  act  of  law,  by  virtue  of 
s  settlement  might  oe  acquired,  either  as  mortgagee  in  possession,  or 
le  of  the  equitable  interest  of  his  wife  in  it.    Rex  v.  ISdinglon,  was 
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a  man  hath  such  a  possession  as  he  cannot  be  removed  from,  and  hath  en- 
joyed that  possession  forty  days,  lie  thereby  gains  a  settlement ;  and  that  is 
the  reason  why  a  copyholder  or  lessee  for  years  gains  a  settlement  by  an  in- 
habitancy for  forty  days :  for  in  those  cases  the  justices  of  the  peace  cannot 
determine  his  right.  This  present  case  is  very  strong ;  for  the  thirty  years' 
possession  of  the  cottager,  without  interruption,'  would  have  been  a  good  title 
in  an  ejectment,  and  for  that  reason  the  justices  of  the  peace  cannot  deter- 
mine his  tide.  It  appears  upon  the  face  of  the  order,  that  the  cottager  had 
a  good  title  in  ejectment,  and  in  any  case  but  in  a  real  action. — Lord  C.  J. 
Raymond  said,  He  had  known  recoveries  upon  a  twenty  years'  quiet  posses- 
sion, and  twenty  years'  possession  is  a  title  to  a  plaintiff  in  ejectment  as  well 
as  to  a  defendant.  After  so  long  a  possession  as  this,  it  shall  be  presumed 
that  the  cottager  had  a  licence  to  erect  the  cottage ;  but  this  case  goes  further ; 
for  l>esides  the  thirty  years'  quiet  possession  of  the  cottage,  here  is  a  descent 
east  upon  the  daughter,  who  was  heir  to  the  cottager,  and  prima  facie  it  is 
an  inheritance  in  the  daughter;  and  an  estate  by  disseisin  is  in  law  a  good 
estate,  and  a  fee  simple,  till  it  be  defeated.  The  Court  held,  that  the  jus- 
tices had  no  jurisdiction  in  this  case  ;  for  they  could  not  examine  into  the 
title  to  the  land.     And  the  settlement  in  Wyley  was  adjudged  to  be  good. 

Rex  v.  Hilton,  Burr.  S.  C.  631  ;  2  Bott,  021.  The  pauper,  G.  Battman, 
built  a  cottage  upon  the  waste,  without  leave  of  the  lady  of  the  manor ; 
was  not  rated,  nor  paid  any  taxes;  but  continued  ID  years  and  a  half  in 
possession.  About  20  years  ago,  the  pauper  w as  turned  out  of  possession  of 
the  cottage  by  an  ejectment,  brought  by  a  person  claiming  the  same  under  a 
mortgage  thereof  made  by  the  pauper  for  15/.  And  some  time  after  that 
(which  was  more  than  20  years  ago)  the  pauper  and  the  mortgagee  sold  the 
cottage  to  Williams  for  28i.;  and  the  pauper  had  bl.  of  it. — The  Court  were 
all  of  opinion,  that  it  appeared  to  be  a  possession  of  more  than  20  years. 
He  was  himself  in  possession  1!)  years  and  a  half;  and  the  mortgagee's 
possession  must  be  also  considered  as  his  possession.  And  it  was  adjudged 
a  good  sctttlement. 

Rex  v.  Garway,  Burr.  S.  C.  632  ;  2  Boll,  623.  The  pauper,  J.  P.,  was  born 
ill  the  parish  of  A".,  and  afterwards  rented  a  tenement,  and  paid  taxes  for 
four  years  in  the  parish  of  G. :  about  thirty-five  or  thirty-six  years  ago  he 
went  to  live  with  his  father  in  a  cottage  built  upon  the  wa>te,  in  the  parish  of 
A.j  where  his  father  had  then  lived  about  thirty  years,  and  who,  soon  after  the 
jmuper  went  to  live  with  him,  died.  The  pauper  (as  eldest  son)  continued 
in  possession  of  the  premises,  and  paid  an  acknowledgment  of  2s.  6</.  to  the 
lord  of  the  manor  for  thirty  years ;  but  the  pauper  had  no  recollection  of  his 
father  ever  having  paid  an  acknowledgment.  The  premises  were  of  tho 
yearly  value  of  50*.  The  pauper  was  remo\ed,  by  an  order,  from  A.  to  the 
parish  of  G.y  which  order  was  confirmed  by  sessions ;  but  upon  motion  the 
court  of  King's  Bench  quashed  both  orders. 

Jtrx.  v.  ButterUm,  6  '/'.  B.  554.     R.  ().  purchased  a    piece  of  land,  and    Grantee  of  land 
gave  part  of  it  (but  without  executing  a  conveyance)  to  his  son-in-law  ./.  //.,   J^^HdJ!1*0*'" 
who  built  a  house  upon  it  at  iv.\  expencc  exceeding  100/.,  and  resided  in  it   lioune,  and  occu- 
lt ithout  paying  any  rent  or  acknowledgment  to  B.  O.  for  fourteen  or  fifteen   Pic*  ^  is  yean, 
years,  when  he  removed  to  another  house  in  the  same  parish,  and  let  the   Settlement.  * 
one  he  had  built,  and  received  the  rent  to  the  time  of  his  death,  which 
happened  three  years  after.    Upon  the  death  of  J.  //.,  the  pauper  (his  eldest 
son  and  heir)  continued  to  receive  the  rent  and  had  mortgaged  the  premises. 
No  claim  had  been  made  or  rent  demanded  by  R.  O.  or  his  heirs. — Lord 
Kenyan,  C.  J.     As  20  years  have  nearly  elapsed  since  the  time  when  this 
lantf  was  given  to  the  pauper's  father,  and  as  no  claim  has  ever  since  been 
marie,   cither  on  the  pauper  or  his  father,  Aahbritlle  v.  Wi/ley  is  an  authority 
to  shew  that  the  Court  ought  not  to  permit  the  title  to  the  estate  to  be  deter- 
mined on  an  order  of  removal.     The  strict  rules  to  be  observed  on  the  trial 
of  ejectment  ought  not  to  be  applied  to  settlement  cases.     After  such  a 
length  of  time  as  this,  perhaps  a  conveyance  may  be  presumed  to  be  executed. 
And  in  Rex  v.  CM  A*hum,  where  there  had  been  a  possession  for  nearly  20 
years,  ll'ilmnt,  J  ,said,  There  ought  not  to  be  a  nicety  of  computation  in  a  set- 
tlement case,  but  the  Court  may  presume  a  conveyance.     And  even  if  nu 


Powcwlon  of  a 
cottage  for  more 
than  20  years, 
though  not  al- 
together advene, 
will  gain  a  settle- 
ment. 


The  Court  will 
presume  convey- 
once  frcim  pcacc- 
ahle  enjoyment 
under  20  years. 
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pauper  and  bis  family  resided  there  from  1813  to  1818 ;  when  the  pauper     Eighthly.  Cf 
nmwing  become  chargeable,  and  the  officers  having  found  the  conveyance,     settlement  by 
they  were  removed,  and  the  point  submitted  to  us  was,  Whether  the  pauper  estate. 

gained  a  settlement  by  this  residence  ?  We  arc  of  opinion  that  he  did.  The  interest 
sessions  have  found  no  fraud  in  the  pauper  or  his  wife,  in  acquiring  or 
retaining  possession ;  and  if  we  were  at  liberty  to  infer  fraud,  which  we  are 
not,  there  are  no  premises  from  which  such  an  inference  could  properly  be 
drawn.  The  husband  comes  to  the  cottage  under  a  claim  of  right,  and  for 
any  thing  which  appears,  he  might  really  believe  he  had  that  right.  The 
parish  officers,  who  alone  can  gainsay,  do  not  gainsay  it,  or  take  any  steps 
tD  oppose  his  occupation,  but  acquiesce  in  it  for  more  than  four  years. 
There  is  no  decision  under  circumstances  in  any  respect  like  the  present. 
Bex  t.  St.  MichaePs,  Bath,  and  Rex  v.  Catherinyton,  were  cases  where  the 
pauper  had  nothing  which  he  had  a  colour  for  calling  his  own,  and  if  not, 
we  must  look  to  the  words  of  the  statute,  whether  this  is  within  the  mischief 
against  which  that  statute  meant  to  provide.  The  13  &  14  Car.  II.  c.  12, 
recites,  Sec  (here  he  read  the  recital  and  enactment,  and  added,)  Is  then  the 
pauper  within  the  words,  the  spirit,  or  the  mischief  of  the  provision  ?  He 
comes  to  Creech,  not  for  any  of  the  motives  this  statute  meant  to  repress, 
but  because  he  has  a  freehold  in  the  parish ;  not  to  prey  upon  the  parish 
stock,  but  to  live  upon  that  of  which  he  is  the  freeholder,  and  as  to  which  he 
was  warranted  in  concluding  that  he  was  entitled  to  the  possession.  This 
is  not  a  case  of  fraud,  nor  a  case  in  which  the  pauper  is  conscious  at  the 
that  he  is  taking  the  possession  wrongfully,  nor  a  case  in  which  the 
entitled  to  possession  takes  prompt  measures  to  displace  him. 
j  such  cases  to  be  decided  when  they  arise,  it  is  sufficient  for  us  to 
mj9  that,  in  this  case,  there  does  not  appear  to  have  been  fraud  or  conscious- 
ness of  wrong ;  and  where  no  measures  were  taken  within  the  forty  days,  or 
afterwards,  to  dispute  the  occupation,  we  are  of  opinion  that  the  residence 
sufficient. 


t.  Dorttone,  H.,  41  Geo.  III.     1  East,29fi.    Order  of  removal  of  $££^£^ 

JfauetV  Powell,  with  his  wife,  from  Dorttone  to  Blakemere,  quashed.   Case :  pariah  where  the 

The  pauper  went  prior  to  November,  1778,  to  reside  with  his  wife  and  family  pauper  resided, 

i&  Blakemere,  upon  a  tenement,  which  he  rented  there  at  1/.  15#.  per  annum.  Jje^ufdher  sis'. 

On  the  14th  of  the  same  November,  and  whilst  the  pauper  resided  at  Blake-  ten  as  coparcc- 

fttev*,  T.  Matthew*  died  intestate,  seised  of  a  freehold  house  aud  lands  in  nc™ ;  one  month 

SlaJtrmere,  which  descended  to  the  pauper's  wife  and  her  two  sisters  as  tractcd  to  sell  his 

coparceners,  being  the  grand-children  and  co-heirs  of  T.  M.     On  the  14th  wife's  share,  but 

December,  the  pauper  entered  into  an  agreement  to  sell  his  wife's  share  of  the  ^s^ot'exeaated 

house  and  lands  to  John  Delahay,  husband  of  one  of  her  sisters.     After  the  for  more  than 

Agreement  was  signed,  the  referees  valued  the  pauper's  wife's  share  of  the  forty  days  after 

premises  at  28/.    The  deeds  not  being  ready  by  the  2nd  of  February,  the  c^Jd.  HduVthat 

l>auper  complained,  and  Mr.  Elliott,  agent  for  Delahay,  offered  to  pay  him  by  residence' in 

Uiree  months'  rent  for  his  wife's  share  of  the  premises  "if  required ;  but  the  *£S  parlsh  (with" 


premises  it  requn — ,  „—.,„„       .  ..    . 

- —  ,.i  ..,11  *      i         i  *i  •  i  .i       out  occupation) 

pauper  did  not  require  it ;  the  deeds  were  executed,  and  the  money  paid,  the  he  gained  a  set- 
latter  end  of  February  or  beginning  of  March,  177i).  From  the  14th  of  tlement. 
November,  1778,  when  the  grandfather  died,  to  the  execution  of  the  deeds 
in  the  latter  end  of  February  or  March  following,  the  pauper  resided  in  the 
tenement  he  rented  at  Blakemere,  but  did  not  occupy  any  part  of  the  tene- 
Ynent,  which  descended  to  his  wife  and  her  sisters;  the  house  and  gardens 
»  in  the  occupation  of  Delahay  and  his  wife,  and  the  rest  of  the  land  was 
ipied  by  Mead,  who  had  been  tenant  to  the  grandfather. — A  distinction 
suggested  between  this  case  and  IIoughton-le~  Spring ;  that  here  the 
title  accrued  on  the  14th  of  November,  and  within  less  than  forty  days,  viz. 
On  the  14th  of  December,  the  pauper  bound  himself  to  convey  away  the  pro- 
perty.— The  Court  however  said,  that  the  contract  was  executory,  and  the 
Conveyance  was  not  actually  executed  till  long  after  the  forty  days  were  ex- 
ited, till  when,  the  title  remained  in  the  pauper,  and  consequently  he  gained 
settlement  in  Blakemere.    Order  of  sessions  quashed. 

RR2 
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the  lease  determined  by  the  death  of  Joan,  upon  which  they  were  removed 
from  Kenti&bury  to  Marwood. — Ryder,  C.  J.  If  I  hod  any  doubt,  I  would 
not  give  an  opinion  now.  This  is  not  a  u  purchase"  within  the  meaning  of 
the  act.  The  word  purchase  is  not  to  be  taken  in  the  largest  extent  of  it, 
but  is  confined  to  cases  where  a  pecuniary  consideration  is  paid.  Otherwise, 
no  devise,  or  gift,  or  settlement  on  marriage,  would  gain  a  settlement,  unless 
there  were  a  pecuniary  consideration  paid.  The  intention  of  the  act  was,  to 
prevent  settlements  by  purchases  for  small  money  considerations.  In  the 
present  case,  the  husband  is  not  to  be  considered  as  a  purchaser,  and  there- 
fore he  acquired  a  settlement  in  Kenti&bury. — By  the  Court  unanimously, 
the  orders  quashed. 

Rex  v.  Ingleton,  Burr.  S.  C.  560;  2  Bott,  621.  Richard  Speddy,  and 
Bote,  his  wife,  residing  under  a  certificate,  at  As  hoick,  the  father  of  Rote 
conveyed  to  her,  in  consideration  of  natural  love  and  affection,  a  customary 
cottage,  at  Astwick,  to  the  use  of  herself  for  life,  remainder  in  fee  to  her 
daughter.  The  paupers  entered  upon,  and  continued  in  possession  of,  the 
cottage,  for  sixteen  years,  and  then  purchased  of  their  daughter  her  remain- 
der in  fee,  for  51.,  and  sold  the  whole  for  twenty  guineas.  On  the  autho- 
rity of  Rex  v.  Marwood,  this  was  held  to  be  clearly  a  voluntary  settlement, 
ana  not  a  purchase  within  the  intent  of  the  statute. 

Rex  v.  Ufton,  3  T.  R.  251.    John  Henwood,  removed  from  Ufton  to  Mor- 
timer. Order  quashed.  Case :  The  pauper  came  to  reside  with  his  father,  about 
twenty-three  years  ago,  in  a  cottage  at  Mortimer,  which,  in  1766,  the  father 
duly  con veved  to  him  in  fee,  in  consideration  of  natural  love  and  affection,  and 
ijf  10/.  to  him  paid  by  the  pauper.    About  three  years  after,  the  pauper  ob- 
tained a  certificate  from  Ufton,  dated  1st  of  January,  1770,  and  afterwards 
occasionally  received  relief  from  Ufton,  during  his  residence  at  Mortimer; 
Ins  lather  lived  with  him  on  the  premises  until  his  death,  about  eight  years 
ago.    The  pauper  was  his  eldest  son,  and  heir  at  law,  and  continued  to 
node  upon  the  premises  until  1788,  when  he  sold  the  same  for  50/.,  and 
returned  to  Ufton. — Lord  Kenyan.     In  Rex  v.  Marwood  it  was  contended 
that  a  purchase,  under  9  Geo.  1.,  was  to  be  understood  as  contradistinguished 
flom  descent,  as  in  a  former  case  on  the  subject,  (Rex  v.  Sawbridgeworth).  (a) 
But  the  Court  exploded  that  idea,  and  said,  that  the  legislature  only  intended 
to  prevent  persons  who  made  small  purchases  for  pecuniary  considerations, 
from  gaining  settlements,  but  that  donations  from  a  father  to  a  child  did  not 
come  within  the  statute.      Now,  in  this  case,  we  arc  bound  to  take  notice 
that  the  conveyance  was  in  consideration  of  natural  love  as  well  as  10/.,  and 
we  cannot  suppose  that  10/.  was  the  real  value  of  the  estate,  for  there  are 
circumstances  to  shew  the  contrary,  having  been  afterwards  sold  for  50/. 
This  being  a  donation  from  a  father  to  a  son, is  clearly  not  a  purchase  within 
9  Geo.  I.  c.  7,  notwithstanding  part  of  the  consideration  was  in  money. 
And  though  the  certificate  was  conclusive  at  the  time,  it  was  afterwards 
done  away  by  the  pauper's  residence  on  his  own  property,  at  Mortimer. 
Order  of  sessions  reversed. 

Rex  v.  IVarblington,  1  T.  R.  241.  Removal  from  Havant  to  IVarblington. 
Order  confirmed.  Case :  William  Bridget,  father  of  the  pauper,  came  to 
Havant,  with  a  certificate  from  Warblington.     John  Moody,  lord  of  the 
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1.  Enactments, 
fee. 


Same  point, 
where  the  gran- 
tee was  residing 
under  a  certifi- 
cate.   See  as  to 
this,  post,  Ccrti/f. 
cute. 


A  conveyance 
from  father  to 
son,  in  consider- 
ation of  natural 
affection,  and  of 
ten  pounds,  gains 
a  settlement, 
where  the  real 
value  of  the 
estate  exceeds 
ten  pounds. 


A  conveyance  for 
natural  love,  and 
ten  pounds  to  a 
son,  the  estate 
being:  worth 
more,  is  not  a 
purchase. 


A  grant  of  waste 
land  by  a  lord  of 
a  manor,  under 
thirty  pound?. 


(a)  In  that  case  (Burr.  S.  C.  56),  the 
father  of  the  pauper,  being  seised  of  a 
copyhold  cottage  in  Aldbury,  which  let 
at  25s.  a-year,  did,  about  a  year  and  a 
half  before  the  removal,  surrender  to  the 
pauper  and  his  heirs,  who  were  admitted 
and  lived  upon  it  about  a  year  and  a 
half,  and  then  sold  for  14/.  2s.  6d.,  being 
the  full  value  ;  it  was  urged,  that  this 
estate  was  the  pauper's  own  by  a  sur- 
render from  his  father,  and  there  was  no 
difference  between  a  surrender  from  a 


father  and  a  descent.  But  the  Court 
denied  it,  without  so  much  as  making  a 
rule  to  show  cause.  For  they  not  ouly 
thought  that  the  surrender  looked  fraud- 
ulent, but  they  said  that  the  intent  of 
the  statute  was,  to  prevent  persons  gain- 
ing settlements  who  were  any  ways  likely 
to  be  chargeable,  and  therefore  provided 
that  they  should  be  able  to  lay  out  30/. 
in  a  purchase.  And  both  the  orders 
were  confirmed. 
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raelly,  and  the  mim  stated  m  the  case  wu^  Eighthly,  Of 

>  bid  granted  at  the  time.    I  cannot  distinguish  this  case  from  Rax  v.  Wmr*  Mttttmnthg 
■flow,  which  most  gorern  our  present  decision.    Then,  if  the  case  falls         nf*. 
9  Geo.  I.  c  7,  it  is  dear  that  the  consideration  was  lest  than  30/.,  the 


n  required  by  the  act    Order  confirmed.  Ae, 

Bar  r.  Horndon-on-the-Hill,  4  M.  &  8.  568.    Removal  from  OrteU  to  OraatofaUeaMa 

wndon  on-the-Hill.    Order  confirmed.    Case:  The  pauper  applied  to  the  SSj^Srita 


1  of  the  manor  for  licence  to  erect  a  cottage  on  the  waste  in  OrteU.    In  cottaaa, 
court  rolls  was  mis  entry:  u  Manor  of  OrteU,  9th  November,  1806.    At  a  j2L*i*™ji 
anal  court  baron,  the  lord  of  the  manor  granted  licence  to  Afn/ominAv^  n^aaKfat 
meet  a  cottage  on  a  piece  of  land,  containing  one  rood,  in  the  lane  leading,  peaesasqote- 
?  rendering  an  annual  rent  of  10*.  6d.  at  Michaetmat  in  every  year,  as  a  jEmlltolSetaw 
it-rent  for  the  same."    No  other  consideration  was  paid.    The  pauper  antMtaffrasna 
eted  a  cottage  at  an  expence  of  more  than  30/.  on  the  piece  of  ground,  f^Mg*»>» 
I  some  months  afterwards  applied  to  the  lord  for  a  piece  of  ground  for  a  toSuSKgaoi* 
den.    As  to  that,  this  entry  was  made:  "24th  March,  1806,  (reciting  the  tag*  theraon  and 
■ex  entry);  at  this  court  the  lord  of  the  manor  granted  licence  to  jdVAwI  jS^Si^tollr- 

aclose  a  piece  ofgroundfor  a  garden  adjoining  the  co  HekitDbsaaMn 

da."    No  consideration  was  paid  for  this  piece  of  ground,  and  both  were  VeSStSfAmA 

tsof  the  waste  of  the  manor,  and  theirvaluedid  not  exceed  5L  Alter  the  uiS^Sabaidt 

Idingof  the  cottage,  the  pauper  resided  on  the  premises  about  a  year  and  aadcoBftawd  no 

al£  *nd  then  sold  them  to  one  Robinson,  of  which  the  following  entry  was  ****—**"*■ 

de  in  the  court  rolls:  "3rd  June,  1809,  (reciting  the  grant  of  the  first 

see  and  the  grant  of  the  second),  it  was  at  this  court  presented,  that  the 

I  J?.  Brad  had  erected  the  cottage,  and  inclosed  the  ground,  and  hadsold 

■to  Robinson  for  40/.,  whereby  happened  to  the  lord,  an  alienation  fine  of 

»  nines,  which  had  been  paid?'   Robinton  sold  die  premises  to  Bonham, 

which  the  following  entry  was  made :  M7th  June,  1813.    At  a  general 

rt  baron  then  held,  the  homage  presented  that  since  the  last  court,  ffairy 

■aWaa,esq.,  purchased  of  rVm.  Robinson  a  cottage  erected  on  the  waste  by 

Brmdi  and  also  a  garden,  adjoining,  granted  by  the  lord,  whereby  there 

mened  to  the  lord  an  alienation  fine,  which  has  been  paid."  None  of  these 

dee  were  stamped,  and  this  was  the  only  evidence  of  title  produced.  There 

i  no  evidence  that  these  two  pieces  of  waste  land,  or  either  of  them,  had 

r  been  demised  by  copy  of  court-roll,  or  that  there  was  within  the  manor 

r  custom  to  create  copyholds,  or  to  grant  any  part  of  the  waste  thereof,  to 

d  as  in  the  nature  of  copyhold. — The  case  having  been  argued,  Lord 

i*nborough,  C.  J.    A  licence  is  not  a  grant,  but  may  be  recalled  imme- 

tely ;  and  so  might  this  licence,  the  day  after  it  was  granted.   We  cannot 

e  into  our  consideration  what  it  may  be  conjectured  a  court  of  equity 

old  determine  in  this  case.    Perhaps  a  court  of  equity  might  interfere,  but 

i  we  say  with  certainty  that  it  would  ?  We  ought  to  see  that  the  party  has 

arly  an  equitable  interest,  and  not  merely  such  a  claim  as  might  possibly 

!nce  a  court  of  equity  to  interpose  in  some  way  or  other.  This  was  a  mere 

aonal  licence,  and  not  a  grant  by  copy  of  parcel  of  the  land,  as  Rex  v. 

wblingUm.    Here  the  pauper  never  had  a  more  perfect  estate  than  the 

nee  gave  him,  that  is,  a  permission  to  occupy. — Bay  ley,  J.     We  cannot 

>w  how  a  court  of  equity  would  deal  with  this  case ;  probably  the  utmost 

t  it  would  do  would  be  to  grant  an  injunction  if  an  ejectment  was  brought 

t  here  is  no  grant  of  any  interest  in  land ;  I  cannot  say  that  the  pauper 

k  any  estate ;  and  therefore  this  would  be  a  new  species  of  settlement 

ler  of  sessions  confirmed. 

Rex  v.  Hagworthingham,  1  B.  <$•  C.  634 ;  3  D.  &  R.  16  ;  1  D.  $>  R.   A- bjiilt  a  Jwwj 

ig.  Co.  476.    Order  of  removal  of  E.  Turner,  from  Stainton  to  Hag-  ^^Mb^ 

•thingham,  confirmed.     Case :   In  1798,  the  commissioners  for  theinclo-  licence  from  the 

e  of  Hagworthingham,  by  their  award,  allotted  to  the  Earl  of  Manvert,  ^J^JJ^Jj lt 

the  lord  of  the  manor,  an  allotment,  as  compensation  for  his  right  in  then  Mid  it  to  B. 

soil  of  the  waste  lands.     In  1809,  Goodwyn  applied  to  Lord  Manvert  for  ^Z^f^L^i lt 

we  to  build  a  house  upon  the  waste  in  Hagworthingham.    Lord  Manvert  poond*  Sotoo 

re  himhT    ^    *        '"         ^     *        ^   "*'   —  ^  "  **~  ^         J   ,J 

the  same 

;cuted  to  the  pauper.    The  pauper  converted  the  6hop  into  a  dwelling-  one  Awing  per 
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"  the  sum  of  SQL  bond  fide  paid."    What  will  satisfy  these  words  will  appear 
by  the  following  cases : — 

iter  v.  Scammonden,  3  T.  R.  474.  Removal  from  Scammonden  to  Soyland. 
Case.    The  pauper  agreed  with  Harrison  for  the  purchase  of  an  estate  in 
Riihworth  for  28/.  and  the  consideration  mentioned  in  the  deeds,  and  in  the 
receipt  indorsed,  was  28/.,  hut  by  parol  evidence  it  was  proved,  that  before 
the  deeds  were  executed  the  vendor  declared,  that  as  the  agreement  was  not 
in  writing  he  was  not  bound  by  it,  and  having  since  had  30/.  offered  for  the 
estate,  he  would  not  take  less,  ncr  would  he  execute  the  deeds  uuless  the 
purchase-money  were  made  up  that  sum.     Upon   which  the  pauper  ad- 
Tmnced  1/.  15*.  more,  which,  with  5*.  owing  from  Harrison  to  the  pauper,  it 
was  insisted  made  up  the  sum  of  30/., but  the  deeds  were  not  altered,  and  the 
consideration  therein  mentioned  was  left  according  to  the  original  agree- 
ment, viz.  28/.     It  was  contended  that  this  was  a  bonA  fide  purchase  for 
30/.   But  the  sessions  were  of  opinion,  that  no  parol  evidence  could  be  given 
to  contradict  the  consideration  mentioned  in  the  deeds.    The  estate  pur- 
chased was  the  estate  of  Harrison^  wife :  and  there  was  a  covenant  from 
Hmrrison  that  he  and  his  wife  would  levy  a  fine  at  the  cost  of  the  pauper ; 
towards  the  expence  of  which  the  pauper  left  in  the  hands  of  his  attorney 
four  guineas.    The  pauper  resided  above  three  months  upon  the  premises, 
and  afterwards  sold  them  to  his  brother.    To  this  conveyance,  Harrison  and 
Ids  wife  were  parties ;  and  it  recited  the  covenant  to  levy  a  fine ;  but  as  such 
a  fine  had  not  then  been  levied,  it  was  agreed  that  instead  thereof,  Harrison 
and  his  wife  should  acknowledge  and  levy  a  fine  of  the  premises  unto  the 
brother  in  fee,  which  was  in  1787  levied ;  part  of  the  expence  whereof  was 
discharged  by  the  four  guineas  so  left  in  the  hands  of  the  attorney  by  the 
pauper,  and  the  other  part  was  paid  by  the  brother.  And  the  sessions  being 
of  opinion  that  the  four  guineas  was  to  be  considered  as  part  of  the  consider- 
ation under  the  act,  and  that  the  brother,  by  such  purchase,  gained  a  set- 
tlement, discharged  the  order. — Lord  Kenyan,  C.  J.,  said,  It  was  clear  that 
the  party  might  prove  other  considerations  than  those  expressed  in  the  deed. 
It  is  permitted  in  all  cases  of  covenants  to  stand  seised  to  uses.    And  in 
JPUmer  v.  Gott,  7  Browns  Pari.  Cases,  70,  where  the  considerations  men- 
tioned in  the  deed  were  10,000/.  and  natural  love  and  affection,  the  lords 
commissioners  of  the  Great  Seal  directed  an  issue  to  try  whether  natural 
love  and  affection  formed  any  part  of  the  consideration,  the  estates  being  worth 
near  30,000/.     On  an  appeal  to  the  House  of  Lords,  this  was  confirmed ; 
and  the  jury  on  the  trial  of  the  issue  finding  that  natural  /»tv  and  affection 
constituted  no  part  of  the  consideration,  the  deed  was  afterwards  set  aside  by 
the  Lord  Chancellor.     Order  of  sessions  confirmed. 

•St.  Pours  Warden  v.  Kempton,  Fol.  238.  Case :  A  person  purchased  a 
copyhold  tenement  in  St.  PauFs  Warden,  which,  with  the  fine  and  fees  paid 
to  die  Court,  amounted  to  30/. ;  and  it  appeared  by  the  same  order,  that  the 
officers  of  the  parish  of  Kempton  had  given  him  40*.  towards  paying  his  fine 
and  fees.  Therefore  it  was  insisted,  that  this  was  fraudulent,  and  not  a  good 
purchase  within  the  statute,  sufficient  to  gain  a  settlement.  But  by  the  whole 
Court :  We  cannot  take  notice  of  its  being  fraudulent,  unless  the  justices  had 
adjudged  it  so. 

Rex  v.  Cottingham,  7  B.  $■  C.  603 ;  1  31.  $•  R.  Mag.  Ca.  137.  Order  of 
removal  of  William  Hardy  from  Bishop -Burton  to  Cottingham,  confirmed. 
Case  :  In  1813,  Hardy,  the  father  of  the  pauper,  agreed  with  Edward  Page 
for  the  purchase  of  a  copvhold  cottage  at  Buhop-Burton.  It  was  agreed 
that  Hardy  should  pay  22/.  and  all  the  expences  attending  the  sale.  Upon 
these  terms  the  purchase  was  made.  In  1813,  the  cottage  \*as  surrendered 
to  Hardy  the  father;  in  1814,  he  was  duly  admitted,  and  has  ever  since 
continued  to  reside  in  it.  The  amount  paid,  was  22/.  to  the  vendor ;  3/.  10*. 
the  fine,  to  the  lord  of  the  manor;  1/.  13*.  to  the  steward  of  the  manor,  for 
his  admission  copy ;  and  6/.  12*.  6d.  to  Hardy's  attorney,  for  the  expences 
of  the  surrender;  making  a  total  of  33/.  15*.  6d. — Bayley,  J.  This  case  ad- 
mits of  no  doubt.  The  question  is,  What  was  the  consideration  for  the  pur- 
chase bona  fide  paid  within  the  act?  I  think  the  sum  given  to  the  seller  for 
his  interest  in  the  land,  and  to  other  persons  whose  concurrence  was  neces- 
sary to  make  the  sale  valid  and  effectual,  was  the  consideration  for  the  put- 
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Where  the  pur- 
chase money 
mentioned  in  the 
deeds  was  twen- 
ty eight  pounds, 
but  the  mm  brmd 
fide  paid  was  thir- 
ty pounds  a  set- 
tlement is  ac- 
quired. 


A  purchase  of 
thirty  pounds, 
part  of  which  was 
paid  by  the  parish 
officers  of  another 
parish,  is  not 
taken  to  be  frau- 
dulent, unless  so 
stated. 


The  expenttes  of 
the  surrender  of 
a  copyhold  estate, 
paid  by  the  pur . 
chaser  to  his  at- 
torney, are  not 
part  of  the  con- 
sideration, so  as 
to  bring  the  pur- 
chase  within  the 
9  Geo.  1,  c.  7,  s.5, 
and  entitle  the 
purchaser  to  a 
settlement. 
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gage  to  Coppard;  and  on  the  8th  May  the  conditional  surrender  to  Coppard 
was  discharged.  On  the  same  day,  the  pauper  made  a  conditional  surrender 
of  the  premises  to  Heath,  for  securing  the  re-payment  of  50/.  which  Heath 
had  advanced  to  discharge  the  mortgage  to  Coppard.  On  the  4th  November, 
1795,  the  pauper  sold  the  estate  for  80/.,  being  30/.  beyond  the  amount  of 
the  mortgage.  The  pauper  resided  in  the  cottage  from  the  time  of  his  pur- 
chase until  the  re-sale. — By  Lord  Kenyan,  C.  J.  By  9  Geo.  I.  c.  7,  no  settle- 
ment can  be  gained  by  residing  on  a  tenement  that  is  purchased  for  less 
than  30/. ;  but  it  was  decided  in  Rex  v.  Tedford,  that  though  the  party 
cannot  pay  the  money  out  of  his  own  fund,  if  he  can  borrow  it  on  credit, 
that  is  sufficient  to  satisfy  the  words  of  the  statute.  It  has  been  argued, 
that  this  was  only  an  assignment  of  the  original  mortgage  from  the  first  to 
the  second  mortgagee,  and  that  the  mortgage  interest  never  was  in  the 

Siuper :  and  to  be  sure  if  that  interest  never  were  in  the  pauper,  it  would  be 
fficult  to  say  that  it  conferred  a  settlement  on  him.  Then  it  was  said,  that 
though  the  mortgage  interest  did  pass  through  the  pauper,  it  was  merely  the 
mode  of  transferring  a  copyhold  interest  from  one  person  to  another,  and 
that  this  interest  did  not  vest  in  the  pauper ;  but  the  latter  part  of  the  propo- 
sition is  not  true ;  the  estate  did  not  pass  immediately  from  the  first  to  the 
second  mortgagee ;  there  was  an  interval,  though  a  snort  one,  in  which  the 
estate  was  vested  in  the  pauper,  and  he  conveyed  it  to  the  second  mortgagee. 
An  attempt,  however,  was  made  to  distinguish  this  case  from  Rex  v.  Ted- 
ford,  by  saying,  that  there  the  legal  estate  was  in  the  pauper  for  a  longer 
period  than  in  the  present  case,  but  that  cannot  furnish  any  real  ground  of 
distinction.  If  this  had  been  a  freehold  estate,  every  judgment  signed 
against  the  pauper,  and  properly  docketed,  would  have  attached  on  this 
estate.  Although  when  I  first  read  this  case,  I  hesitated  whether  this  could 
confer  a  settlement  on  the  pauper,  yet,  on  consideration,  I  think  it  is  more 
safe  to  support  the  decision  of  Rex  v.  Tedford,  from  which  I  think  this  can- 
not fairly  be  distinguished,  and  which  has  been  adopted  in  subsequent  cases, 
than  to  introduce  nice  and  artificial  distinctions.  Order  of  sessions  affirmed. 
Hex  v.  Mattingley,  2  T.  R.  12.  Removal  from  Mattingley  to  Heckfield. 
Order  quashed.  Case :  On  1 8th  June,  1769,  the  pauper  came  to  Mattingley 
with  a  certificate  from  Heckfield,  and  lived  there  till  the  removal.  Previous 
to  August,  1780,  he  contracted  with  John  Ironmonger  for  the  purchase  of  a 
copyhold  tenement  at  Mattingley,  which  had  been  mortgaged  to  T.  Bailey 
for  32/.  which  money  was  unpaid  at  the  time  of  making  the  contract ;  the 
pauper  was  to  pay  39/.  17*.  6d.  for  the  tenement,  which  was  inclusive  of  the 
32/.  due  on  the  mortgage,  and  the  pauper  paid  to  Ironmonger  11.  17*.  6d. 
which,  with  32/.  to  be  paid  to  Bailey,  made  the  sum  of  39/.  17*.  (yd.  On 
the  3rd  August,  1780,  the  pauper  was  admitted  on  the  surrender  of  Iron- 
monger, subject  to  a  mortgage  surrender  to  Bailey,  and  the  pauper  entered 
and  continued  in  possession  for  four  years,  during  which  he  paid  Bailey 
two  years*  interest,  which  was  all  the  interest  Bailey  received  after  the  pur- 
chase. He  never  paid  off  the  mortgage  money  :  Jind  in  1784,  delivered  up 
the  possession. — Ashhurst,  J.,  said,  the  only  question  was,  Whether  the  pur- 
chase made  by  the  pauper  was  in  fact  of  the  value  of  30/.  ?  The  pauper 
only  purchased,  the  interest  of  the  mortgagor  subject  to  the  mortgage.  Now 
theestate  was  mortgaged  for  32/. ;  therefore  the  mortgagor's  interest,  subject 
to  that,  was  only  71.  17*.  6d.,  which  was  the  whole  of  the  pauper's  purchase. 
The  estate  having  been  mortgaged  for  32/.  the  instant  the  mortgagee  got 
into  possession,  he  might  have  gained  a  settlement  upon  it ;  if  so,  the  mort- 
gagee was  a  purchaser  for  32/.,  and  the  pauper  only  purchased  subject  to 
that  charge.  In  the  Tedford  case,  it  was  only  decided,  that  if  a  man  pur- 
chased an  estate  for  30/.,  bond  fide  paid,  the  Court  would  not  inquire  now 
the  purchaser  came  by  the  money,  but  here  the  purchaser  did  not  bond  fide 
pay  30/. ;  and  that  circumstance  distinguishes  this  case  from  Rex  v. 
Tedford.  If  the  pauper,  previous  to  the  contract  for  purchase,  had  given 
the  mortgagee  a  personal  security  for  the  mortgage-money,  then  he  would 
first  have  bought  an  estate  for  30/.,  though  part  of  the  purchase-money 
would  have  been  borrowed  on  mortgage  ;  then  the  statute  would  have  been 
satisfied,  and  the  pauper  have  gained  a  settlement. — Grose,  J.    It  is  to  be 
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settlement, 
though  the  estate 
be  mortgaged  for 
the  fifty  pounds 
the  same  day. 


Purchase  for  thir- 
ty-nine pounds, 
seventeen  shil- 
lings and  six- 
pence, the  pre- 
mises being  then 
mortgaged  for 
thirty-two 
pounds,  which 
was  never  paid, 
is  a  purchase 
only  for  seven 
pounds,  seven- 
teen shillings  and 
sixpence,  fond 
fide  paid,  and 
confers  no  settle- 
ment. 


Kfek.AI.«,  Of 

settlement  by 

estate. 


3.  Money,  &c 

Laying  oat 
money  after- 
wards upon  a 
purchase  under 
thirty  pounds 
will  not  gain  a 
settlement,  even 
though  the 
money  be  laid 
out  in  the  erec- 
tion of  a  shop. 
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stance  distinguishes  it  from  the  cases  cited,  where  the  party  purchasing, 
paid  the  whole  money  to  the  vendor,  by  borrowing  a  part  aliunde,  so  that 

there  he  had  credit  to  borrow  of  others.     In  Rex  v.  Mattingley  it  was  held,  

where  the  purchaser  contracted  for  the  purchase  of  a  copyhold  estate  for  a#  of  the  const 

39/.,  which  was  mortgaged  for  32/.,  and  paid  only  71.,  and  was  admitted,  deration. 

subject  to  the  mortgage,  that  it  was  not  a  purchase  for  30/.  bona  fide  paid, 

so  as  to  take  it  out  of  the  statute.    That  is  a  direct  authority  on  this  part  of 

the  case.    But  it  has  been  argued  upon  a  supposed  difference,  inasmuch  as 

the  purchase-money  was  ultimately  paid  in  the  subsequent  transaction  with 

Botcden.    But  how  does  that  stand  ?    All  that  was  done  by  Bmeden,  when 

he  became  the  purchaser  of  the  estate,  was  to  pay  off  the  incumbrance,  in 

order  to  get  the  title-deeds  into  his  hands,  which  had  never  passed  from  the 

original  seller  into  the  hands  of  the  pauper.    That  was  a  payment,  therefore, 

made  by  Bawden  for  his  own  benefit,  and  not  on  behalf  of  the  pauper. 

Order  quashed. 

Thirdly — Money  laid  out  on  Estate  after  Purchase, 

Rex  v.  Dunchurch,  //.,  6  Geo.  III.  Burr.,  S.  C.  553 ;  1  Bla.  Rep.  596. 
Edward  Tansur,  a  certificate  man  from  Dunchurch,  with  his  wife,  were  joint 
purchasers  of  a  house  and  garden  at  South  Kilworth,  and  paid  for  it  19/. 
He  laid  out  15/.  more  in  repairs,  and  built  a  shop  on  the  premises;  and  was 
taxed  after  the  rate  of  a  tenement  of  30/.  value,  and  resided  in  the  same  till 
his  death.  After  his  death,  his  widow,  the  pauper,  continued  in  possession 
for  ten  months ;  afterwards  sold  part  for  upwards  of  30/.  and  reserved  part 
to  herself;  but  removing  out  of  the  same  into  another  house  in  the  same 
parish,  she  was  removed  to  Dunchurch.  Order  confirmed.  By  the  Court: 
The  whole  question  is,  Whether  this  woman  was  a  bond  fide  purchaser  of  an 
estate  of  30/.  value  ?  She  cannot  be  presumed  to  have  come  to  it  by  descent, 
or  executorship,  or  any  such  like  act  of  law,  because  the  contrary  appears. 
She  and  her  husband  were  joint  purchasers.  They  took  jointly  and  by 
entirety,  and  not  by  moieties.  If  so,  she  can  only  stand  in  the  same  situation 
as  her  nusband  did ;  which  is  that  of  a  purchaser.  And  as  to  the  value,  the 
act  takes  it  according  to  the  purchase-money  actually  paid;  and  no  money 
afterwards  laid  out,  can  make  the  prior  purchase  of  a  greater  value  than  it 
really  was  at  the  time  of  making  it.  Therefore  she  gained  no  settlement  by 
this  purchase.     Orders  confirmed. 

Fourthly — Equitable  Interest  in  Purchased  Estate. 

Rex  v.  Geddington,  2  B.  <J-  C.  29;  3  D.  $■  R.  403 ;  2  D.  £/?.,  Mag.  Ca. 
101.(«)  Order  of  removal  of  J.  Garfield  from  Geddington  to  Dunton  Bassett, 
quashed.  Case:  In  November,  1814,  Garfield  entered  into  a  written  agree- 
ment with  Ricfiard  Ncuon,  by  which  the  latter  agreed  to  sell  to  Garfield, 
a  messuage  situate  at  Dunton  Basset t,  for  310/.,  to  be  paid  as  follows :  1 601.  on 
the  30th  of  November  instant,  and  150/.  on  the  24th  June  next,  with  interest 
at  5  per  cent  Nason  agreed  at  his  cost  to  make  out  a  good  title,  and  to  convey 
the  same  at  the  cost  of  Garfield  on  the  24th  June  next,  on  payment  of  150/. 
with  interest.  Garfield  agreed  with  Nason  to  pay  him  on  the  30th  November 
the  160/.  and  the  150/.  with  interest  on  the  '2  ith  June,  on  having  the  premises 
conveyed  to  him.  On  payment  of  the  \60l.,  Garfield  was  to  be  let  into  pos- 
session ;  but  in  case  default  should  be  made  by  him  of  payment  of  the  160/., 
the  agreement  was  to  be  void,  and  Nason  was  to  be  at  liberty  to  sell  the  pre- 
mises on  the  5th  December  next.  The  1 601.  was  paid  on  the  day  appointed,  and 
possession  then  given  by  Nason,  and  the  pauper  resided  in  the  house  for  a 
year  and  a  half;  but  he  never  paid  the  150/.,  nor  was  any  conveyance 
ever  executed.  An  action  at  law  was  brought  by  Nason  for  the  150/. ; 
but  afterwards,  by  agreement,  discontinued ;  Nason  paying  the  costs, 
and  returning  to  the  pauper  30/.  of  the  160/.,  and  the  pauper  agreeing 
to  give  up  the  contract  and  the  possession,  which  was  accordingly  done. 
[In  the  course  of  the  argument  of  Counsel,  llolroyd,  J.,  said,  If  you  shew 
that  the  vendor  and  vendee  stood  merely  in  the  relation  of  trustee  and  cestui 


4.  Equitable  in- 
to rent. 

A  written  agree- 
meut  was  made 
for  the  purchase 
of  an  estate,  to 
be  paid  for  by 
two  instalments  \ 
the  first  to  be 
payable  within  a 
few  days  after 
signing  the  agree- 
ment, and  the 
last  at  the  expira- 
tion of  seven 
months.    The 
vendor  was  to 
make  out  a  good 
title  on  the  pay- 
ment of  the  last 
instalment,  and 
to  convey  the 
premises-  but  the 
purchaser  was  to 
be  let  into  pos- 
session upon  the 
payment  of  the 
first  Instalment. 
The  purchaser 
paid  the  flrst  in  • 
stalment,  and 


(a}  See  observations  on  this  case,  in  a  pamphlet  by  A.  Amos,  Fsq. 
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court  of  equity  will  compel  a  specific  performance.  Rex  v.  Long  Benning- 
ton seems  to  me  to  have  been  properly  decided,  and  to  govern  die  present. 
There,  indeed,  the  contract  was  by  parol,  and  it  did  not  appear  that  the 
vendee  was  to  have  possession  for  a  specific  period  of  time;  but  these  dis- 
tinctions were  not  relied  upon.  Here,  time  is  given  till  June,  when  the  re- 
sidue of  the  purchase-money  is  to  be  paid ;  and  it  is  agreed  that  the  vendee 
should  have  possession  till  that  time.  The  effect  of  which  is  merely  this, 
that  it  might  or  might  not  amount  to  a  demise  for  that  time  ;  but  there  is 
not  sufficient  found  in  the  case  to  shew  that  there  was  a  renting  of  a  tene- 
ment of  10/.  annual  value.  But  it  is  said,  that  at  all  events  there  was  a 
purchase  of  an  interest  for  six  months ;  it  does  not,  however,  appear  how 
much  was  to  be  paid  for  that,  or  that  the  pauper,  in  purchasing  that, 
acquired  au  interest  in  land  to  the  value  of  30/.  If  tne  contract  was 
rescinded  by  the  fault  of  the  vendor,  it  is  questionable  whether  any  thing 
sould  be  recovered  for  the  possession  during  the  six  months.  For  these 
*easons  I  think  that  no  settlement  was  gained  in  Ihtnton  Basset t. — Best,  J. 
ft  has  long  been  settled  that  an  equitable  estate  will  satisfy  the  words, — any 
•state  or  interest,  in  the  9  Geo.  I. ;  but  it  must  be  a  clear  and  absolute  equi- 
able  estate;  such  an  estate  as  a  court  of  equity  would  put  the  person 
claiming  it  into  the  complete  possession  of,  and  protect  him  against  any 
ittempts  to  disturb  his  enjoyment  of  it.  A  court  of  equity  could  not  give 
MWKSsion  to  a  purchaser  who  had  not  paid  the  purchase-money,  or  keep 
rim  in  possession  if  he  were  put  in  against  the  legal  claim  of  the  vendor. 
tech  a  purchaser  has  only  an  inchoate  right,  which  is  not  rendered  a  perfect 
jquitabfe  estate  until  he  has  paid  all  that  he  has  stipulated  to  pay.  Where 
mrchasers  have  been  ready  to  pay  the  price,  and  tendered  it  to  the  vendor, 
iaaes  have  occurred  in  which  very  nice  questions  have  arisen,  whether  they 
ire  entitled  to  a  conveyance.  The  business  in  which  we  are  occupied  in 
bis  Court  does  not  qualify  us  for  the  decision  of  such  points.  But  if  we  are 
incompetent,  how  much  more  so  must  those  be  who  compose  the  courts  of 
Marions ;  and  these  things  cannot  be  submitted  to  us  until  they  have  first 
been  decided  upon  by  them.  I  say,  therefore,  with  my  brother  Bay  ley,  in 
Rex  v.  Horndon-on-the-Hill,  "  we  cannot  know  how  a  court  of  equity  will 
leal  with  such  a  case ;"  and  that  I  do  not  see  that  the  pauper  had  any 
equitable  estate,  certainly  not  such  a  perfect  one  as  confers  a  settlement. 
Draer  confirmed. 

Rex  v.  Woolvit,4  D.  ,fr  R.  45tf ;  2  D.  V  R.  Mag.  Ca.  272.  John  Pennell 
was  removed  from  Woolpit  to  Coombs.  Order  quashed.  That  part  of  the 
;ase  on  which  judgment  was  given,  stated,  that  the  pauper,  by  a  written 
contract,  agreed  to  buy  some  cottages  for  70/.,  and  paid  10/.  of  it  u  at  the 
Lime."  He  never  paid  any  more,  nor  was  any  conveyance  executed.  He 
built  on  the  garden,  but  never  lived  on  the  premises. — Bayley,  J.  After  Rex 
r.  Geti ding  ton,  v,}\\c\\  was  founded  upon  Rex  v.  Long  Bennington,  it  is  quite 
idle  to  contend  that  the  mere  payment  of  a  deposit  upon  the  purchase  of  an 
•state  of  this  description,  is  sufficient  to  confer  such  an  equitable  estate  as 
will  confer  a  settlement  or  render  the  party  irremovable.  Those  cases  have 
lecided  that  an  equitable  right  is  not  sufficient  to  confer  a  settlement,  or 
make  the  pauper  irremovable.  There  must  be  an  equitable  estate  actually 
rested  to  produce  these  consequences.  It  is  impossible  to  say  that  this  pau- 
j>er  ever  had  an  equitable  estate.  He  had  an  equitable  right ;  that  is  to 
lay,  he  had  a  right,  upon  the  payment  of  the  remainder  of  the  purchase 
money,  to  go  into  a  court  of  equity,  and  call  upon  the  vendor  for  a  convey- 
ance. He  had  an  inchoate  equitable  right,  but  clearly  had  not  an  equitable 
state.  It  never  could  be  predicated  of  him,  that  he  had  a  right  to  go  into 
%  court  of  equity,  and  demand  a  conveyance  of  the  estate  at  all  events,  and 
say  that  he  was  seised  in  his  demesne  as  of  fee,  in  equity. — Ilolroytl,  J.  I 
am  also  of  opinion  that,  so  far  from  the  pauper  having  an  equitable  estate, 
he  had  not  even  a  right  to  go  into  a  court  of  equity,  until  he  had  tendered 
or  signified  his  consent  to  pay  the  remainder  of  the  purchase-money  ;  and  if 
it  was  refused  on  the  other  side,  and  he  had  filed  a  bill  in  equity,  notwith- 
standing the  refusal,  the  bill,  I  should  presume,  would  be  dismissed  with 
costs.     He  had  no  right  to  go  into  equity,  unless  he  had  done,  or  offered  to 
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>'  4fc»  r.  LtmHHt  Qi*-emry,  5  ff.  »  C.  461 ;  8  2>.  fit  890;  4A  * "Jfc 
2sfi»vCfc  73.  Older  of  femoral  of  WilUm*  Edwards,  tec.  from  &  iWs, 
faVwft  itf,  to  UmUiUo  Grommty, confirmed.  Case:  In  1816,  the  paupsr 
Jsmsjo  a  parol  ajpeement  with  ilea  Carter,  tor  the  purchase  «f  a  cottage  and 
mim9toi40L  tinder  this  contract  he  took  possession,  and  paid  Carter 
fpL**ojl  tjceonnt.  No  conveyance  was  executed.  After  the  pauper  had  for 
fa^atonsonths  lived  in  the  cottage,  with  his  family,  he  sold  the  property  for 
'fetferv*  Watkins,  to  whom  he  gave  possession,  and  afterwards  paid  the 
10/ .  to  Carter.  The  pauper  was  new  in  possession  of  the  nre- 
bc  had  paid  the  whole  of  the  purchase  money.— Bayley,  J.  It  is 
sisal i still  to  adhere  to  the  language  of  the  statute,  and  to  the  oonstroc- 
i^sat  vpon  it  by  decided  cases.  There  must  be  a  purchase  of  an  estate  or 
" ;  and  by  the  latter  word  must  be  understood  some  specific  definite 
and  the iparty  contracting  must  become  the  purchaser.  Rexr.Lona 
_  tat,  ana  Rex  v.  Geddington,  establish  that,  although  an  equitable 
ii  sufficient  to  give  a  settlement,  still  the  purchase  must  be  completed  $ 
if  it  be  not  an  estate,  but  an  equitable  right  only,  no  settlement  is 
The  principle  deductible  from  these  cases  is,  that  the  relation  of 
and  cntrnqw  trust  must  be  created,  in  order  to  give  a  settlement  by 
khstfe.  Inlterr.  Gtddinytom,  the  agreement  was  to  purchase  an  estate 
OIL,  of  which  160/.  was  to  be  paid  on  the  80th  November,  and  150/.  on 
ftb  Jwne  then  next  The  latter  sum  was  never  paid.  The  pauper  resided 
ad  a>  half,  and  afterwards  the  contract  was  rescinded;  mere  by  paying 
perfect  equitable  estate  would  have  been  acquired ;  but  it  was  nerer 
-* the  pauper  was  held  nerer  to  have  had  a  perfectequitahle  estate. 
_  er  had  paid  80/.,  and  by  paying  10/.  more,  he  would  hare  per- 
_  he'was  bound  to  do,  and  would  hare  acquired  a  perfect  eouitable 
During  the  whole  time  the  pauper  was  in  possession,  he  mignt  hare 
ed.  He  nerer  was  the  purchaser  of  an  estate  or  definite  interest 
n  argued,  that  the  payment  of  the  10/.  would  hare  given  the 
a  right  to  demand  a  conveyance;  and  that  as  it  might  hare 
at  any  time,  the  payment,  when  made,  related  back  to  the 
the  occupation  began,  and  therefore  that  the  estate  by  rela- 
the  estate  of  the  purchaser  from  the  time  his  occupation  com- 
I  think,  however,  for  the  purpose  of  a  settlement,  such  a  payment 
12  not  give  him  the  estate  ab  initio,  but  only  from  the  time  the  payment 
vbsi  actually  made ;  the  expression  of  my  brother  Holroyd,  in  Rex  v.  Ged- 
,  as  to  the  rendee  naving  acquired  a  settlement  by  having  paid  or 
to  pay  the  remainder  of  die  purchase-money,  must  be  understood  in 
olroyd,  J.  The  pauper  in  this  case  never  was  in  possession  of 
he  had  paid  the  10/.     He  therefore  never  came  to  settle  upon 

A  tender  of  the  purchase-money  might,  perhaps,  have  been 

qpiwmlent  to  payment,  upon  the  principle,  that  an  offer  to  perform  is  equi- 
■Jent  to  actual  performance ;  but  then  in  that  case,  in  order  to  give  a  set- 
the  purchaser,  at  the  time  of  the  tender,  must  have  had  a  right  to 
to  hold  the  premises.    Here,  at  the  time  when  the  payment  of  the 
is  made,  the  purchaser  had  no  right  to  hold  possession  of  the 
Order  confirmed. 
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IV.  Of  the  Residence,  (a) 

We  bare  seen  that  no  one  can  be  adversely  removed  from  the  parish  in 
L*^*i  hi»  freehold  is  situated  within  the  first  forty  days'  residence.    But  that 
quit  it  voluntarily,  and  become  indigent,  he  cannot  be  removed  thither 
-  be  has  actually  resided  forty  days.     It  is  therefore  essential  to  the 
ig  of  a  settlement  in  respect  of  estate,  that  the  owner  should  have 
resided  in  the  parish  where  it  is  situated  for  full  forty  days,  and 
*i  interest  continued.    After  he  has  so  resided  for  that  time  he  has 
a  perfect  settlement,  and  cannot  be  removed. 
r.  Hatfield,  Burr.  S.  C.  147,  it  was  decided  that  an  infant,  even 
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(a)  See  division  of  the  subject,  ante%  589. 
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OOL  per  mmum,  and  being  distrained,  left  the  estate,  and  hating     Eighthly,  Of 
h*  own  right  for  a  term  or  terms  of  years  of  tb«  value  of  191.  10t.     settlement  hy 
tl  Sidbury,  went  there,  and  took  possession  of  the  estate.   He  eon-         estate. 
Idbury  mat  November  to  April,  weeding  the  ground,  and  sowing  4.  ortberaT — 
ein ;  but  paid  no  taxes,  and  bad  no  stock  on  the  lands,  nor  any  deuce. 
;  house  at  Sidbury,  but  lodged  at  a  public  house  there,  without  forty  day*  la  the 
rticular  room  assigned  to  him.    He  continued  there  forty  days  »ww>,  wherein  a 
e,  but  not  suceessiTely  and  altogether;  and  went  frequently  to  2tS©5  Msowa 
ee  his  wife  and  children,  who  were  left  behind,  and  remained  at  (e*e*mt  ukebf 
ere  he  stayed  sometimes  a  week  at  a  time.    Afterwards  in  April  fifS*™ ,,!ffiL 
estate,  and  went  back  to  Sowtom,  from  whence  he  was  remored  •SiSinttofmM 
fe  and  children.— 'Lee,  C.  J.  The  pauper  had  certainly  no  set-  *  *ttaeaMnt 
fcwc^  if  be  obtained  oiw  at  iSW*^  JftftsigSS? 

to  determine  this  his  proper  to  be  considered^  wlietner  it  appears  mccettive.  it 
1  an  interest  in  the  estate,  as  was  properly  his  own,  and  contra-  nhtf!^Si\Am 
td  to  a  rack-rented  estate.  The  case  n  not  stated  so  fully  as  it  SSdre^tSy 
5  been ;  for  it  should  have  been  shewn  by  what  title  the  pauper  not  1*™JKf*to- 
e  estate,  whether  by  act  of  law  as  an  executor,  or  by  devise  or  3i2fown?bat 
:  in  what  other  manner.  As  mis  is  not  done,  we  cannot  intend  remaining  pen  of 
a  purchaser  thereof,  and  consequently  this  case  does  not  fall  KjiSffe-- 
ite  act  However,  upon  the  circumstances  set  out  in  the  sessions'  etaewfatra; 
state  does  seem  to  do  of  a  beneficial  nature,  and  the  pauper 
1  to  have  had  it  in  his  own  right,  and  consequently  the  quantum 
j  is  not  materia],  because  the  owner  has  a  right  to  be  where  his 
and  so  it  has  been  determined.  The  next  matter  to  be  con- 
e  pauper's  residence  at  Sidbury.  It  is  rightly  admitted  at  the 
is  not  necessary,  upon  the  statute  of  Car.  II.,  the  continuance 
w  forty  days  suceessiTely.  In  Edgwmre  r.  Harrow,  it  was  held, 
race  for  forty  days,  where  the  party  is  immovable  for  that  time, 
lenient.  And  upon  the  old  law,  when  a  man  came  to  a  place, 
lay  he  was  regarded  as  a  stranger ;  on  the  second,  as  a  guest ; 
bird,  as  an  inhabitant :  and  a  place  of  settlement,  (which  is  a 
1,  and  has  arisen  from  the  acts  of  removal,)  is  a  place  of  habita- 
in  this  case  it  is  plain,  from  what  is  said  under  tne  former  head, 
per  was  irremovable  whilst  he  was  at  Sidbury;  and  though  he 
public  house,  this  is  not  very  material,  because  a  man  may  have 
in  a  parish,  and  no  house  there.  And  the  reason  of  his  going 
ind  other  places,  is  mentioned  to  be  for  the  purpose  of  seeing  his 
about  his  affairs.  Objected,  that  the  party's  settlement  at  Sowttm 
srmined,  because  it  does  not  appear  he  was  absent  from  thence 
ccessive  days.  Answer:  This  point  depends  on  the  question, 
was  long  enough  at  Sidbury  to  gain  one  there ;  for  if  so,  then 
former  settlement  at  the  other  place.  Upon  the  whole,  mere- 
st take  the  estate  to  be  a  beneficial  interest,  and  the  property  of 
And  his  residence  at  Sidbury  was  such  as  is  sufficient  to  gain 
(nent  there.  As  to  the  other  point,  there  has  been  some  diver- 
on  amongst  the  judges,  how  far  the  settlement  of  children  shall 
rem  that  of  the  father.  In  Edgware  v.  Harrow,  it  was  said  by 
'.,  that  a  child  cannot  be  sent  to  the  place  of  the  father's  settle- 
i  the  child  hath  been  there ;  for  that  he  derives  a  settlement 
tier,  not  as  he  doth  an  inheritance,  but  by  reason  of  his  beinff  in 
.  whence  he  could  not  be  removed  whilst  he  was  with  his  father, 
iky  v.  Blaehwater,  where  that  objection  was  taken  by  Mr.  Reeve, 
;ld,  that  a  child  may  be  sent  to  the  place  of  his  father's  settle- 
1  he  hath  never  been  there ;  which  was  that  case,  but  the  child 
0  years  old.  [n  East-Goodaway  v.  West-Goodaway,  where  the 
'  a  considerable  age,  and  parted  from  his  father,  it  was  held, 
d  not  be  sent  to  the  place  of  his  father's  settlement :  and  so  it 
i  in  St.  MichaeCs,  Nonvick  v.  St.  Matthew's,  Ipswich,  where 
id  been  twelve  years  parted  from  his  father,  and  emancipated 
nd  also  married.  This,  therefore,  is  the  true  distinction,  that 
d  remains  in  his  father's  house,  and  has  gained  no  settlement  of 
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where  the  child,  residing  with  his  grandmother,  could  not  be  taken  to  have 
been  in  actual  occupation  of  the  property ;  nor  did  the  judgment  of  the 
Court  proceed  upon  any  such  ground  (a).  Grose,  J.,  agreed,  That  a  mere 
residence  in  the  parish  where  the  estate  was,  was  sufficient. — Lawrence  and 
Le  Blanc,  Js.,  doubted ;  but  afterwards  the  Court  were  all  agreed  that  here 
was  a  settlement  gained  in  Sedgefield. 

Rex  v.  Aythorp  Hooding,  Burr.  8.  C.  412;  2  Bolt,  104.  William  Gales, 
husband  of  the  pauper,  Susannah  Gates,bemg  settled  at  White  Rooding,  went 
away  and  left  his  wife  and  children.  Whereupon,  she  and  her  children  went 
and  lived  for  forty  days,  without  her  husband,  in  a  copyhold  tenement  of  her 
husband's  at  Aythorpe  Rooding.  She  was  removed  to  White  Rooding.  Order 
quashed. — By  the  Court  There  doth  not  appear  any  dissent  of  her  husband 
from  her  going  there,  and  therefore  it  is  rather  to  be  presumed  that  she  went 
with  his  consent.  The  husband's  settlement  remains  as  it  was,  but  never- 
theless the  wife  was  not  removable  from  his  estate.  It  is  one  thing  to  say, 
that  a  person  may  not  be  removed  ;  and  another,  that  such  person  doth  not 
gain  a  settlement.  The  husband  himself  would  not  have  been  removable 
from  his  own  if  he  had  gone  thither.  A  mail's  right  to  reside  upon  his  own 
estate  is  founded  on  Magna  Charta,  which  says,  that  a  man  shall  not  be 
disseised  of  his  freehold.  A  wife  hath  a  natural  right  to  go  and  reside  upon 
her  husband's  estate.  If  she  had  gone  against  her  husband's  consent,  it 
would  have  made  an  alteration.  And  the  Court  were  unanimous,  that  the 
justices  could  not  remove  her  from  her  husband's  property. 

Rex  v.  Leeds,  Burr.  S.  C.  524  ;  1  Bla.  Rep.  466.  Joseph  Howe,  husband 
d  Anne  Hoice,  the  pauper,  took  a  tenement  of  10/.  a-ycar  at  Blackfordby, 
and  resided  there  above  forty  days.  Afterwards  he  took  a  tenement  at  Leeds 
of  above  1 0/.  a-year,  and  went  and  resided  there  for  above  forty  days,  leaving 
his  wife  at  Blackfordby.  Then  he  returned  to  Blackfordby,  and  staid  with 
his  wife  there  twenty-seven  days.  And  on  his  leaving  her,  and  going  away 
to  Leeds,  she  was  removed  from  Blackfordby  to  Leeds,  as  to  her  place  of  set- 
tlement. Order  confirmed.  It  was  agreed,  that  her  settlement  must  follow 
that  of  her  husband :  but  the  Court  were  of  opinion,  that  the  justices  bad  no 
power  to  remove  her  from  Blackfordby,  whilst  her  husband's  interest  there 
subsisted.  The  husband  himself  could  not  have  been  removed  from  his  own 
tenement  at  Blackfordby,  the  lease  whereof  was  unexpired.  And  if  they 
could  not  have  removed  the  man  himself  from  his  own,  it  follows,  that  they 
could  not  remove  his  wife  so  long  as  it  remained  his.     Both  orders  quashed. 

Rex  v.  Martley,  b  East,  \0  {ante,  (>2'2).  A  pauper  made  a  purchase  under 
30/.  and  became  chargeable.  It  was  held  that,  although  he  gained  no  set- 
tlement, be  was  not  removable  from  his  own  estate.  But  if  the  tenement  is 
Tented,  and  is  under  the  annual  value  of  10/.,  he  is  removable.  See  13  <Sc 
14  Car.  II.,  and  Rex  v.  Chew  Magna  {ante,  616). 

It  will  be  observed,  that  there  are  dicta  of  learned  judges  scattered  through 
the  cases,  to  the  effect  that,  being  irremovable  for  forty  days,  and  gaining  a 
settlement,  are  convertible  expressions.  Hut  all  these  relate  to  the  state  of  the 
law  as  it  existed  under  13  &  14  Car.  II. 

Rex  v.  Brington,  7  B.  $■  C.  516 ;  1  M.  V  R.  431  ;  1  M.  &  R.  Mag.  Ca.  122. 
Order  of  removal  of  Maria  Chambers,  wife  of  Edward  Chambers,  a  convict  at 
Van  Ihemtn's  Land,  and  their  daughter,  Mary  Elliott,  from  Brington  to  Badby, 
quashed.  Case:  John  Elliott,  by  a  marriage  settlement,  in  January,  1772, 
settled  a  messuage  in  Little  Brington,  and  about  twenty  acres  of  land,  in  trust 
to  himself  for  life,  and  remainder  to  his  wife ;  aud  after  other  remainders, 
remainder  to  the  first  son  and  his  heirs,  remainder  to  the  second  and  every 
other  son,  remainder  to  the  use  of  the  daughters  of  the  said  John,  on  the  body 
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Eighthly,  Of 

settlement  by 

estate. 

4.  Of  the  resi- 
dence. 

A  woman  cannot 
be  removed  from 
her  husband's 
estate,  though  he 
had  run  away. 


Nor  from  a  lease- 
hold tenement  of 
the  husband's, 
above  the  annual 
value  of  ten 
pounds. 


The  wife  of  a 
transported  con- 
vict went  to  B., 
and  resided  there 
upon  an  estate  in 
which  she  was 
jointly  interested 
with  her  sisters, 
under  their  mo- 
ther's marriage 


(a)  It  is  to  be  collected  from  a  MS. 
note  of  the  late  Mr.  Masterman  that  the 
boy  (in  Hex  v.  Hatfield,)  was  not  living 
on  his  estate.  It  also  appears  that  the 
settlement  of  the  same  pauper  came  in 
question  again  in  Hyslip  v.  Hendon,  5 


Mod.  416,  where  Holt,  C.  J.,  inciden- 
tally said,  "let  a  man  he  settled  where 
he  will,  wc  are  all  of  opinion  he  may  go 
and  live  where  he  has  an  estate,  and 
therefore  that  he  might  have  gone  to  the 
place  where  he  had  a  freehold.  1  East,  258. 


Ninthly— Of  Settlement  by  Office.— II.  What  Office. 

tenement  of  the  value  of  ten  pounds,  or  shall  execute  some  annual  office 
in  such  parish,  being  legally  placed  in  such  office." 

[See  the  construction  of  these  acts  in  Rex  v.  Mersham,  7  East,  167,  pott, 
645,  and  in  the  other  following  cases.] 

2.  What  Office,  and  what  placing  therein,  mil  gain  a  Settlement. 

The  nature  of  the  office  is  defined  by  the  enactment  itself; — it  must  be 
an  annua!  office  or  charge,  said  public  in  its  nature,  and  the  party  must  hare 
been  legally  placed  in  such  office.  The  act  also  requires  that  the  person 
shall  execute  it  for  himself,  and  on  his  own  account,  to  entitle  him  to  a  settle- 
ment thereby ;  it  follows  that  one  who  fills  the  office  for  another  person,  or 
a  deputy,  gains  no  settlement. 

A  person  sworn  into  and  serving  the  office  of  constable,  as  deputy  to  an- 
other, does  not  thereby  gain  a  settlement.     19  Vin.  Abr.  379. 

Rex  t.  Winterboum,  Burr.  S.  C.  520  -,  1  Bla.  Rep.  452.  (a)  The  custom 
was  for  the  constable  to  be  presented  by  die  jury  at  the  leet.  The  jury  pre- 
sented R.  Bayly,  Esq.,  who  procured  the  pauper  to  serve  for  him,  in  order 
to  gain  the  pauper  a  settlement  The  pauper,  accordingly,  was  sworn  into 
die  office  by  a  justice,  and  served  the  same  tor  a  year ;  but  was  not  presented 
thereto  at  the  court  leet,  as  constable  in  his  own  right.  The  Court  were 
clear  that  this  was  not  serving  an  office  on  his  own  account,  within  the  intent 
of  the  statute. 

Rex  v.  Allcannings,  Burr.  S.  C.  634 ;  2  Bott,  242.  The  house  occupied 
by  Mr.  Amor,  being  in  turn  to  furnish  a  tithing-man  for  Patney,  the  leet 
jurv  presented  him  to  that  office.  And  he,  by  leave  of  the  court  leet,  put 
in  his  place  Thomas  Palmer,  a  common  labourer,  and  housekeeper,  living  in 
the  parish ;  who  was  sworn  in  at  the  leet,  and  served  the  office  for  a  year ; 
Amor  paid  him  all  expences  attending  the  execution  of  it. — lx>rd  Mansfield. 
The  question  is,  Whether  the  pauper  served  this  office  on  his  own  account  or 
not?  The  question  is  not  how  he  was  presented  to  it,  but  how  he  served  it ; 
and  after  stating  the  facts,  said,  It  is  clear  that  he  executed  the  office  for 
Amor,  and  not  for  himself.  The  rest  of  the  Court  concurred,  and  Yates,  J., 
said,  In  the  case  of  Winterboum,  the  pauper  was  considered  as  a  substitute. 

Rex  v.  Hope  Mansell,  E.,  23  Geo.  1 II.,  Cold.  252.  James  Davies,  Sec,  was 
removed  from  Hope  Mansell  to  Brampton  Abbotts.  Order  quashed.  Case : 
D.  Davies,  being  a  certificate  person  from  Ross  to  Brampton,  resided  at 
Brampton,  where  his  son,  the  pauper,  was  born :  the  son  lived  in  the  parish, 
was  cnosen  constable,  and  sworn  to  execute  the  office.  After  being  so  sworn, 
he  declared  he  would  not  serve  himself,  and  employed  and  paid  another  to 
serve  for  him ;  and  the  Court  were  of  opinion,  that  the  pauper,  having  been 
sworn  into  office,  and  executing  it  by  deputy,  discharged  the  certificate  and 
acquired  a  settlement. 

In  Rex  v.  St.  Maurice,  Winchester,  Burr.  S.  C.  34, — Lee,  J.,  in  alluding 
to  Rrx  v.  Burclean,  said,  "  In  that  case  the  Court  unanimously  held,  that  this 
act  (!)  Se  10  W.  J II.)  was  not  to  be  considered  as  an  explanatory,  but  a  new 
act ;"  and  he  added,  "  And  that  is  true ;  for  it  enlarges  the  certificate  man's 
power  of  gaining  a  settlement :  for  now,  if  he  executes  such  an  office  by 
deputy,  he  gains  a  settlement ;  whereas,  by  3  &  4  W.  5c  M .,  he  was  to  exe- 
cute it  for  himself,  and  on  his  own  account." 

Gatton  v.  Milwich,  Set.  f  Rem.  241 ;  2  Salh.  536;  Fol.  123;  2  Bott,  157. 
A  person  being  chosen  parish  clerk  by  a  parson,  served  for  several  years,  and 
received  his  fees  and  dues. — By  the  Court  It  is  a  parish  office,  and  has  the 
care  and  custody  of  the  ornaments  of  the  church.  Tis  more  than  an  annual 
office,  for  he  is  not  movable  and  has  fees:  he  is  by  common  law  an  officer,  and 
in  for  life.  Tis  true,  if  he  is  poor,  and  has  a  family,  they  may  remove  him : 
for  although  he  came  in  by  the  parson  only,  yet  their  not  removing  him 
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Ninthly,  Of 
settlement  by 
office. 


2.  What  office,  &c. 


Deputy  constable 
gains  no  settle, 
meat. 


Same  point. 


A  constable  re. 
siding  under  a 
certificate  was 
sworn  into  his 
office,  and  exe- 
cuted it  by 
deputy :  lie  gains 
a  settlement 
under  9  &  10  W. 
&M. 


Secus  under  3  9c 
4  W.  tc  M. 


Parish  clerk  is  an 
annual  office. 


(a)  Mr.  Solan  cites  this  case  as  an     the  office;  but  the  case,  as  reported  in 
authority   for  saying  that  under  3  6c  4     Btucfotvne,  corresponds  with  the  text. 
W .  6c  M.  a  person  must  be  appointed  to 
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that  the  duties  of  the  office  need  not  extend  over  the  whole  of  the  perish  In 


which  the  pauper  resides.  [Bajdey,  J,  Is  there  any  case  in  which  it  has 
been  held,  that  the  serving  an  office  in  one  oart  of  the  parish,  and  residence 
In  another,  affords  sufficient  notoriety,  and  is  a  sufficient  service  to  confer  a 
■etdementf]  Perhaps  no  case  is  to  he  found,  that  expressly  goes  that 
length;  hat  upon  the  general  principle  of  the* rule,  and  by  analogy  to  other 
it  would  seem  that  residence  in  any  part  of  the  parish  is  sufficient 


Nhukiy.Of 

ffttfMwnf  ty 

•put* 


[BrngUy,  J.  That  will  hardly  be  enough  to  support  this  settlement;  bat 
independently  of  that  point,  can  this  situation  be  called  an  "  office,"  within 
the  meaning  of  the  statute?]    A  variety  of  cases  have  been  decided  upon 
that  subject,  but  no  strict  or  definite  rule  has  ever  yet  been  laid  down. 
Tim  words  of  the  statute  are, "  office  or  charge;"  and,  at  least,  the  pauper's 
einjdoyment,  in  this  case,  seems  to  satisfy  the  meaning  of  the  latter  term. 
— Brrewj,  contra,  was  stopped  by  the  Court— -5oyW,  J.    It  is  unne- 
ceseary  to  go  more  at  large  into  the  objections  raised  upon  the  face  of 
this  ease,  because  it  is  perfectly  clear  that  the  office  held  by  this  pauper, 
is  not  a  public  annual  office  or  charge  within  the  meaning  of  this  statute. 
Thie  person  was  appointed  at  one  court-leet  to  serve  tUl  the  next; 
the  interval  between  the  two  courts  did  not  amount  to  a  year,  and 
the  courts  were  held  at  various  intervals,  ad  libitum.    Therefore,  he  was 
■either  appointed  for  a  year,  nor  did  he  serve  a  year;  the  office  was  neither 
in  its  nature  annual,  nor  was  the  appointment  to  it  annual ;  and  one  or  the 
other  of  those  characteristics  is  absolutely  necessary.    I  entertain  very  con- 
siderable doubt  whether  his  residence  was  such  as  to  afford  due  notoriety  of 
bis  bcinff  the  person  who  held  the  office,  and  also  whether,  not  being  sworn, 
bo  was  legally  invested  with  the  office;  but  it  is  not  necessary  to  decide 
those  points,  because  the  settlement  is  evidently  insufficient  upon  the  ground 
sdready  noticed.    This  is  not  a  public  annual  office  in  its  nature,  and  the 
pauper  was  not  appointed  to  it  for  a  year;  and  therefore  it  is  not  such  an  office 
so  m  necessary  to  confer  a  settlement — Best,  J.  Upon  the  point  last  alluded 
to  by  my  brother  Bayjey,  it  is  quite  clear,  that  no  settlement  has  been 
gained  in  this  case.    There  must  be  either  an  appointment  to  an  office  to 
serve  for  a  year,  or  an  appointment  to  an  office  which  by  its  nature  is 
annual ;  and  here  there  is  neither  the  one  nor  the  other.    I  am  also  inclined 
to  think  that  the  pauper's  residence  was  insufficient    The  principle  upon 
which  the  courts  nave  been  accustomed  to  decide  what  is  or  is  not  good 
residence,  is,  that  there  shall  be  such  a  residence  as  necessarily  renders  it 
notorious  to  all  the  ]>arish  that  the  officer  is  within  it.    Now,  here  there  is 
no  such  notoriety,  nor  from  the  very  nature  of  the  residence,  can  be.    This 
case  also  comes  within  the  very  distinction  laid  down  by  Lord  Kenyon  in 
the  case  of /for  v.  Whittletea,  namely,  that  an  appointment  by  the  parish  at 
large  is  good,  but  that  by  individuals  is  not ;  because  this  pauper  was  clearly 
appointed  by  a  portion  of  the  parishioners  only.    Order  quashed. 

Rex  v.  Hambledon,  4B.&C.  459 ;  QD.^-R.  554  ;  3  Z>.  $•  i2.  May.  Co. 
215.  Order  of  removal  of  Birdseye,  from  Witney  to  Hambledon,  con- 
firmed. Case:  In  1786,  the  parishes  of  Brwnley,  Chiddingfold,  Duns/old, 
and  Hambledon,  were  incorporated  under  the  22  Geo.  III.  c.  83.  The 
parishes  of  Hatlanere,  Shalford,  Saint  Martha,  Hascomb,  and  ELtead, 
afterwards  took  the  benefit  of  the  same  provisions ;  and  all  the  parishes 
before  mentioned  became  incorporated  parishes  for  the  purposes  of  that 
statute.  About  1787,  a  very  large  house  of  industry  was  erected  by  contri- 
bution of  all  those  parishes  upon  the  waste  of  the  manor,  in  Hambledon,  as 
the  most  convenient  situation  for  the  purposes  of  the  incorporation.  To 
this  house,  paupers  from  all  the  united  parishes  were  sent,  and  were  main- 
tained separately,  at  the  expence  of  the  parishes  to  which  the  paupers 
belonged.  For  the  management  of  this  house,  and  the  employment  of  all 
dosses  of  paupers  therein,  a  governor  was  from  time  to  time  appointed, 
under  the  powers  of  the  statute.  In  1820,  the  pauper  was  appointed  governor 
of  the  house  of  industry,  by  this  order.  Form : — "  Surrey  sessions.  We, 
two  of  his  Majesty's  Justices  of  the  peace  for  the  county  of  Surrey,  acting 
lor  the  hundred  of  Godalming,  in  the  said  county,  do  hereby  appoint 
John  Birdteye,  of  Hambledon,  to  execute  the  office  of  governor  of  the  poor, 


Governor  of  a 
workhouse  Is  not 
an  officer. 
Appointment  to 
be  governor  lor  a 
particular  perish, 
in  a  workhouse 
belonging  to  an 
Incorporated  dis- 
trict, is  bad. 
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a  manuscript  note  which  he  had  of  this  case,  says.  The  officer  is  mentioned     Ninthly,  Of 
there  to  be  warden  of  the  borough  (which  is  most  likely),  being  in  nature  of    settlement  by 
a  tithing-man,  to  execute  the  process  of  the  justices  of  the  borough.    But  he         office. 
is  not  to  execute  his  office  in  one  parish  only,  but  all  over  the  borough.  And  ^whatoOe&fta 
it  was  doubted  whether  this  was  a  settlement  or  not ;  because  he  was  not 
elected  into  this  office  by  the  parish,  neither  was  the  exercise  of  his  office 
confined  to  the  parish ;  yet  he  is  a  public  officer,  and  his  office  is  partly  exer- 
cised within  the  parish,  so  that  the  parishioners  must  take  notice  of  him. — 
And,  by  the  Court,  it  was  held  a  good  settlement,  being  within  the  express 
words  of  the  statute  of  executing  an  office  in  a  town  or  parish. 

St. Maurice  v.  St.  Mary  Kallendar,  in  Winchester,  1  Burr.  S.  C.  27;  2  Constable  of  a 
Botty  158.     William  West,  a  certificate-man,  from  St.  Thomas's,  came  into  h5dST£^r»i 
St.  Mary  Kallendar,  in  Winchester.    He  was  afterwards  chosen  one  of  the  pSSSs,  gains  a 
constables  for  the  city  of  Winchester,  which  city  consists  of  several  other  ■etttanentintnat 
parishes  besides  that  of  St.  Mary  Kallendar,  and  was  legally  placed  in  that  G^^  which 
office,  and  executed  it  in  and  through  all  parts  of  that  city,  for  one  whole 
Tear;  during  which  time  he  resided  in  the  parish  of  St.  Mary  Kallendar. — 
By  the  Court,  unanimously :  He  avoided  his  certificate,  and  consequently 
gained  a  settlement  in  St.  Mary  Kallendar,  by  executing  this  office  in  that 
parish ;  though  chosen  by  the  Whole  city,  and  not  by  the  parish  of  St.  Mary 
singly ;  and  though  not  a  mere  parish  office.    For,  in  the  words  of  the  act, 
he  executed  an  annual  office  in  the  parish,  being  legally  placed  in  such  office. 

The  office  of  bellman  and  town-crier,  is  also  an  annual  office  within  the  office  of  town 
statute,  and  will  give  a  settlement  in  that  parish  wherein  such  officer  resides,  crier  is  sufficient. 
if  has  office  extends  over  several  parishes  of  which  the  town  is  composed. 
[See  Bex  v.  St.  Nicholas,  post,  648.] 

Hex  v.  Fittleworth,  Burr.  S.  C.  238.     A  certificate-man  was  elected  a  awora  tithing. 
and  sworn  a  tithing-man,  for  a  tithing  which  did  not  extend  through  all  the  nan  lor  part  of  a 
parish.— By  the  Court    It  is  not  necessary  that  the  office  should  extend  5J2£l*,affl~ 
throughout  all  the  parish :  the  act  only  requires  the  executing  some  annual 
office  in  the  parish. 

Rex  \.  Amlwch,  4  B.&C.7 57,  3D.  fr  R.  SOS ',  1  D.  $•  R.  May.  Co.  304.  if  part  of  the 
Order  of  removal  of  John  Owen,  from  Amlwch  in  the  county  of  Anglesea,  jj  otlef.*f*  P**' 
to  Llanerchymedd,  quashed.  Case :  The  market  town  or  village  of  Llaner-  pSih  it  is  auffl- 
ckymedd  lies  partly  in  the  parish  of  Amlwch,  the  church  of  which  is  five  or  cient 
six  miles  distant,  partly  in  two  other  parishes,  and  partly  in  the  vill  of  Llaner- 
chymedd,  to  which  place  this  removal  is  made.  The  vill  of  Llanerchymedd 
lies  in  the  middle  of  the  village,  and  consists  of  a  small  plot  of  land,  the 
property  of  the  parson,  on  which  stand  the  whole  of  the  church  and  church- 
yard. There  are  also  within  it  twelve  or  fifteen  houses,  and  a  few  acres  of 
land.  It  has  of  late  maintained  its  own  poor,  and  the  inhabitants  have  been 
assessed  to  the  land-tax,  as  in  the  hamlet  of  Bryngwallen,  which  is  in  the 
paiish  of  Ceidio.  No  churchwardens  were  ever  known  to  be  appointed,  and 
no  evidence  was  given  of  the  appointment  of  a  constable,  although  it  appeared 
that  the  pauper's  father  had  been  seen  acting  as  one  for  several  years.  The 
church  or  chapel  of  Llanerchymedd  is  kept  in  repair  of  right,  one  side  thereof 
by  the  family  who  own  the  Llwydiarth  estate,  and  the  other  side  by  the 
family  who  own  the  Chrodden  Issa  estate.  That  part  of  the  village  which  is 
in  the  parish  of  Amlwch,  is  all  on  the  Llwydiarth  estate,  as  are  also  the  hall, 
and  several  farms  in  the  vicinity.  The  chapelry  of  Llanerchymedd  is  attached 
to  the  rectory  of  Llanbenlan,  in  the  presentation  of  the  Bishop  of  Bangor,  the 
parson  of  which  receives  the  rents  oi  the  glebe  lands  in  ana  near  the  vill  of 
Llanerchymedd,  appoints  the  curate,  and  pays  his  salary.  The  emoluments 
of  the  curate  arise  partly  from  his  salary,  and  partly  from  offerings  and  obla- 
tions, and  other  payments  termed  surplice  fees.  The  inhabitants  of  the  vill 
have  no  private  sitting  places  in  the  church ;  all  those  on  the  south  side  belong 
to  the  Chrodden  Issa  estate ;  those  on  the  north  side  belong  to  the  Llwydiarth 
estate,  which  is  in  the  parish  of  Amlwch,  and  the  chief  part  of  the  congrega- 
tion are  dwellers  on  that  estate.  A  proportion  of  the  elements  used  at  the 
administration  of  the  sacrament  at  Llanerchymedd  church,  is  supplied  by 
Amlwch.  The  clerk  and  sexton  of  Llanerchymedd  appear  to  have  been 
appointed  by  the  Llwydiarth  family,  mahjre  the  minister ;  his  emoluments 
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was  done  as  matter  of  obligation.  Then,  was  not  this  a  description  of  office  Ninthly,  Of 
notorious  in  the  parish  of  Amlwch  P  The  fact  of  the  parish  having  supplied  mttUment  by 
a  portion  of  the  sacramental  elements,  is  a  very  clear  circumstance  to  shew  office. 

its  notoriety.     Part  of  the  charges  made  by  the  parish  officers  of  Amlwch,  in  a.  what  office,  Ac. 
their  accounts,  must  have  been  for  bread  and  wine  supplied  to  the  chapel  of 
Uanerchymedd ;  and  that  affords  a  strong  argument  that  the  chapel  was 
erected  /or  the  benefit  of  the  parish  as  well  as  of  the  vill. — Holroyd,  and 
Littledale,  Js.,  concurred.    Order  of  sessions  confirmed. 

Rex\.  Whitchurch  Burr.  S.  C.  305  ;  2  Bolt,  163.  The  pauper  was  no-  Bailiff  or  ale-tatt- 
urinated  at  the  courtileet,  and  sworn  into  the  office  of  bailiff  or  ale-taster  for  erfortboron«h' 
the  borough  :  and  he  executed  the  office  for  a  year :  the  office  consists  in 
inspecting  weights  and  measures  within  the  borough,  and  in  warning  the 
jury  to  serve  at  the  court  leet  there :  the  borough  is  not  one-sixth  part  of 
the  parish  :  the  bailiffs  have  never  executed  any  authority  over  the  parish  at 
large :  great  part  of  the  parish  knew  nothing  of  such  office  :  new  married 
men,  and  new  comers,  were  frequently  nominated,  for  the  sake  of  colt-ale. 
Ale-taster  is  an  ancient  and  known  officer,  and  as  to  the  objection  of  the 
parish,  Rex  v.  Filtleworth  is  in  point,  and  this  is  a  good  settlement 

Murliscomb  v.  Sanford  Peverell.  1  Stra.544.     The  sessions  adjudge  that  nthing-man, 
the  office  of  tithing-man  is  not  such  an  office  as  that  a  man  thereby  shall  gain 
a  settlement. — But  by  the  Court     The  order  must  be  quashed ;  for  this  is 
an  annual  office  in  the  parish,  within  the  words  and  meaning  of  the  act 

Holy  Trinity  v.   Garsington,  Fol.  123;     Sett.  <$•  Bern.  95.     A  certifi-  %  whether  a  eerti- 
cate-man  was  appointed  tithing-man  by  the  steward  of  a  leet.     He  served  ficate-man,  en- 
a  year ;  but  was  not  sworn  in  till  half  the  year  was  expired.    The  Court  {"^SHE?  0lw 
inclined  that  it  was  a  good  settlement ;  but  being  a  new  case,  and  somewhat  nofsworn  in' tin 
doubtful,  they  ordered  a  second  argument  to  this  point,  Whether  he  was  after  the  expim- 
legally  placed  in  the  office  or  not,  as  not  having  been  sworn  till  half  the  year  SjJteientJcSJ/* 
was  expired  ?    But  the  order  was  afterwards  quashed  for  want  of  com- 
plaint that  the  pauper  was  actually  become  chargeable. 

Winghamv.  Seliindge,  2  Stra.  1 11)9  ;  Burr.  S.  C.  223.    A  certificate-man  a  certificate-man 
was  told  by  his  wife,  that  the  borsholder  had  left  a  wooden  tally  at  his  house,  chceen  bonhoid- 
as  a  token  that  he  had  been  chosen  borsholder  at  a  court  leet  of  the  manor ;  J£  JS^o*^]11 
but  he  did  not  know  it  of  his  own  knowledge,  nor  was  there  any  evidence  tiement. 
of  a  presentment  by  the  leet  jury,  or  of  his  appointment  or  election,  nor  did 
he  erer  take  the  oath  of  office ;  but  once  he  executed  a  warrant  of  a  justice 
directed  to  the  borsholder,  and  for  that  whole  year  he  was  willing  and  ready 
to  execute  the  office. — By  the  Court.     When  an  order  of  sessions  states  the 
facts  specially,  the  Court  must  take  it,  that  the  justices  have  stated  all  the  He  most  be  the 
evidence  that  appeared  to  thera.     Now  the  act  requires  a  legal  placing  in  the  officer,  both  de 
office.  But  it  is  stilted  here  negatively,  that  there  was  no  presentment,  no  admis-  ^<M*°  and  <te^'Mrf' 
sion  or  swearing.  So  that  here  is  no  foundation  for  supporting  a  legal  placing. 

Hex  v.  Whittlesea.    4  T.  R.  807.     Removal  from  Crowland  to  Whittlesea.  a  settlement 
Case :     The  pauper,  during  his  residence  in  Crowland,  was  legally  chosen  a  gained  by  serv- 
hog-ringer  for  that  parish  for  one  year,  at  a  court  leet  for  the  manor  of  Jjjj l^rofoVtho 
Crowland:  he  was  presented  by  the  jury  for  the  office,  and  was  sworn  parish, 
thereiu,  and  paid  4d.  for  the  oath,  and  he  served  such  office  two  years  on 
bis  own  account.    The  duty  of  such  office  is  to  attend  the  open  commons, 
to  see  that  all  hogs  turned  thereupon  were  rung,  and  such  hogs  as  were 
not  rung,  to  take  to  the  pound,  which  he  frequently  did,  and  he  always 
received  id.  for  impounding,  and  (W.  for  ringing  each  hog.     The  appoint- 
ment to  such  office  is  of  great  antiquity,  and  serviceable  to  the  inhabitants 
of  Crowland. — Ixml  Kenyon,C.  J.     It  is  stated  in  the  case  that  this  is  an 
annual  office  of  great  antiquity,  and  serviceable  to  the  parish  at  large,  and 
that  there  is  an  oath  of  office ;  therefore  it  seems  to  me,  that  it  is  a  public 
annual  office  within  the  meaning  of  the  act.     Every  employment  in  a  jmrish 
is  not  indeed  equal  to  express  notice,  though  it  be  a  matter  of  notoriety  to  the 
parish.     It  was  once  made  a  question,  whether  shoeing  the  horses  of  the 
lord  of  the  manor  was  not  equal  to  notice  ?     But  it  was  determined  not  to  be 
equivalent.     If  this  person  had  been  hog-ringer  to  certain  individuals  only, 
he  would  not  have  thereby  gained  a  settlement ;  but  he  was  not  merely  an 
officer  of  A.,  B.>  or  C,  but  of  all  the  inhabitants  of  the  parish.    It  has  been 
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to  collect  a  duty  from  house  to  house  f  We  canrot  suppose  a  fraud  in  the 
imniiwrmftTn;  that  they  would  appoint  a  nerson  of  no  substance  tobeool- 
fjor,  only  to  bring  a  charge  upon  the  oafish.  It  needs  not  to  be  a  parish 
fey,  but  a  pubUc  «  wins/  office  jm  the  paruh.  And  as  to  its  not  being  said,  that 
smu  executed  it  for  a  year,  we  must  take  it  he  did  so,  because  it  appears, 
looking  into  the  statute,  that  the  power  given  to  the  commissioners  is  to 
point  a  person  who  shall  be  collector  of  the  duties  for  a  year,  and  then  giro 
Ids  accounts.  It  hath  been  held  a  settlement  in  the  case  of  the  land-tax, 
d  why  not  in  this?    Older  confirmed* 

Hdemoion  r.  Over,  Burr.  S.  C.  746;  2£ott,243.  Order  of  removal  of 
nr.  John  Lanahom  from  HeUington  to  Over,  confirmed.  Case :  On  the 
t  day  of  October,  1766,  the  vicarage  of  the  parish  of  Over  was  sequestered 
'  three  years,  or  till  the  bishop  should  release  the  same :  On  the  12th,  the 
nper  was  ordained  deacon,  in  order  to  supply  the  cure  of  Over  during  the 
mestration :  From  the  15th,  to  the  15th  at  June,  1768,  he,  by  an  exchange 
th  the  curate  at  Acton,  resided  and  did  duty  in  Acton,  but  received  his 
s^  regularly  rxom  the  sequestrators  of  Over:  From  the  15th  of  June,  1768, 
the  1st  of  October,  1769,  he  resided  and  did  duty  as  curate  at  Over,  when 
i  sequestration  ended :  It  did  not  appear  that  he  had  any  licence  to  the 
racy  of  Acton. — Lord  Mansfield,  C.  J.  There  is  no  colour  lor  considering 
a  as  an  annual  office :  It  is  no  office  at  all. — And  Aston,  J.,  said,  You 
mot  call  it  an  annual  office,  when  the  sequestration  may  be  determined 
any  time.  It  is  not  like  the  annual  office  of  a  constable  or  a  tithing-man. 
ey  are  appointed  generally,  and  to  serve  for  a  year.  That  of  parish  clerk 
i  freehold ;  and  it  is  upon  that  foot  that  a  parish  clerk  gains  a  settlement 
den  quashed. 

Rex  t.  Wantage,  2  East,  65.  JR.  Puzey,  clerk,  was  nominated  by  the 
tor  of  East  Lochinae,  to  be  curate  of  the  same,  and  was  duly  licensed, 
ih  a  J*u}y  stipend  of  457.  The  licence  authorised  the  party,  during 
•sure, "  To  perform  the  office  of  curate  in  the  parish,  Arc.,  in  reading  the 
■mon  prayer,  and  performing  other  ecclesiastical  duties  belonging  to  the 
i  office,  according  to  the  form  prescribed,"  etc.  Puzey  entered  on  the 
aey  the  same  year,  and  performed  the  duties  for  six  Tears,  during  which 
resided  in  the  parsonage  house  in  the  parish. — Lord  Kenyan,  C.J.  There 
10  pretence  to  say  that  this  is  an  office,  the  executing  of  which,  for  a  year, 
U  give  a  settlement  The  statute  of  3  &  4  W.  &  M.  c.  1 1,  s.  6,  was  evi- 
ltly  intended  to  be  confined  to  inferior  annual  officers,  such  as  constables 
1  the  like,  known  to  the  parish ;  and  though  in  some  instances  the  con- 
action  has  been  carried  farther,  yet  I  am  not  inclined  to  extend  it  to  cases 
1  farther  from  the  contemplation  of  the  legislature.  Order  of  sessions 
ojinned. 

Rex  v.  Milborne,  2  Stra.  1225.  T.  Membury  was  certificated  from  Sheeps- 
id  to  MUbome,  and  staid  there  ten  years,  during  which  time  lady  Eliza- 
h  Hastings  conveyed  lands  to  trustees  for  several  charities  out  of  the  profits ; 
1  among  others,  the  sum  of  10/.  a-year  to  the  charity-school  at  Milborne, 
be  paid  to  the  vicar  there  for  the  time  being.  In  the  special  order  of 
nous  it  was  stated,  that  the  certificate-man  officiated  as  school-master 
eral  years,  and  received  the  10/.  a-year  from  the  vicar :  and  this,  the  ses- 
ns  held,  gained  him  a  settlement  in  Milborne,  where  they  declared  he  had 
reehold  estate ;  and  so  had  both  the  requisites  to  obtain  a  settlement  to  a 
dncate-persoD,  namely,  a  tenement  of  10/.  a-year,  and  executing  an  annual 
ce. — But  by  the  Court  The  order  must  be  quashed ;  a  schoolmaster  is 
;  an  office,  but  only  an  employment;  and  what  interest  T.  M.  had  in  the 
ool,  whether  for  life  or  otherwise,  or  how  he  came  into  this  employment, 
h  not  appear ;  and  the  legal  right  to  receive  the  salary  is  in  the  vicar, 
o  not  caring  to  officiate  himself,  has  therefore  paid  it  over  to  this  man  as 
deputy,  which  could  never  give  any  person  a  settlement,  much  less  a  cer- 
ate-man. 

Rex  r.  Mersham,  7  East,  167.    Removal  from  Boxley  to  Mersham,  con- 
ned.   The  parts  of  the  case  upon  which  the  question  was  decided,  were, 
t  the  pauper  at  a  vestry  meeting  offered  his  proposals  to  become  master  of 
workhouse :  that  at  a  subsequent  vestry  meeting,  at  which  twelve  of  the 
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held  that  a  tithing-man,  a  borsholder,  an  ale-taste* 
a  settlement  hy  serving  cither  of  those  offices  ? 
is  merely  to  take  care  of  the  fences  with5' 
guUhed  from  this  case.    Order  of  session 

Rex  v.  Isw,  H  B.  *  C.  (555.     Op* 
Chn rlburu  to  Leu;  confirmed.   Case 
18-20,  duly  elected  hy  the  inhab* 
pursuant  to  the  59  Geo.  III.  c 
should  perform  the  duties,  a' 
of  appointment.    On  the  * 
hands  and  seals  of  two  ,i' 
nated  the  pauper  to  be 
10/.  as  and  for  the  T 


the  jafi^Wtf- 

un^likhife^ 
i(»torie\yu»\l*\jvri4 

u  the  terms  oiiueari. 
offline  or  chanx?  ui  *^c 


appointed  him  to  be 
duties,  and  receive' 
office  for  a  year.- 
witliin  the  mep 
office  for  hir 


ether  that  which  titf  \tf> 
or  chary?  ?  Ami  il  3P,\j> 
.one  officer.     An  ojfiic  va<  \ 
./  from  the  crown,  or  he  ci«i>;\V>A 
^  nor  "the  other,  hut  merely  anVrjs  M  ••! 
•ch  the  parish  officers,  with  the consent  tf  d* 
dute,  enabled  to  make  witli  any  person  f  «t  lie 
incut  of  the  poor.     It  might  as  well  he  said  thv. 


parish;  thr 

hv  the  in*  . 

office :  *  •nc-c  and  a  charge,  but  I  can  find  none  either  in  any  can*  •*:  i» 

it  *  ar  >i  the  statute.  Tlie  determination  of  the  appointment  at  a  ■juir- 
intf*  .are,  repels  the  presumption  that  it  was  an  annual  office  or  eLtrj*-; 
Ui'     .lore,  as  far  as  we  can  collect  the  intended  duration  ««f  the  emrlojiartit 


only  an  employment  arising  out  of  a  contract,  between  which  and  an  o$<r 
there  is  a  urrea't  distinction.     (Rex  v.  Milborne,  ante,  C»4.3.)     And  he  .Wvi 


in  the  definition  of  the  word  charge*  that  it  must  bo  taken  to  mean  smutta 
of  the  same  kind  with  office,  though  it  may  not  commonly  be  known  tinier 
the  name  of  an  office. — Le  Blanc,  J.  If  this  were  to  be  deemed  a  pu% 
annual  office  or  charge  within  the  act,  it  would  extend  to  e*ery  case  »l^r 
a  person  had  a  duty  to  perform  which,  from  its  nature,  must  be  known  t-«  th* 
parish  in  general.  But  there  is  a  difference  between  an  employment  ertvitri 
by  the  parties  themselves,  which  they  may  put  an  end  to  whenever  tlo 
please,  and  that  which  exists  or  is  created  by  law.  Now  this  man  «a<  in  iho 
former  situation.  It  was  in  the  option  of  the  overseers  and  pari*hioDtf»  r- 
have  such  a  person  in  such  an  employment  or  not ;  and  they  could  p-t  »'■ 
end  to  the  employment  altogether,  whenever  they  pleaded.  It  was  ereUi'l 
by  themselves,  and  depended  upon  their  contract.  I  cannot  theret' «re  <~j!: 
this  an  office  or  charge  within  the  meaning  of  the  act  of  parliament.  IV il. 
orders  confirmed. 

/tar  v.  / /minster.  1  East ,83.  Removal  from  Iloniton  to  Ilminsh  r,  continr*  \ 
The  ease  originally  stated  was,  That  the  pauper  was  appointed  gut  era- •:  •* 
the  workhorse  in  Ilminster,  under  the  annual  salary  of  2<>/.  He  served  ff 
five  years,  and  regularly  received  his  salary :  at  the  end  of  that  time  lie  *** 
dismissed  :  at  the  time  of  his  appointment  he  was  put  by  the  parish  idiirr* 
into  possession  of  certain  apartments  in  the  workhouse" a ppoiutcd  for  thai 
purpose,  and  which  had  been  occupied  by  the  former  governor.  Vy*vk  the 
first  amended  case,  these  words  following  were  added  after  the  won!  .j/fr**"?*- 
"  {in  conjunction  with  Ucoof  the  princijkil  jieopleof  the  totiti  who  acted  r>  ■'** 
stketors  of  the  accounts,  ami  conauct  of  the  vrrrm'rs.y* — Lord  Kenncni*  ."»&* 
the  case  had  been  argued  the  first  time,  intimated  a  strong  opinion  aciitK 
the  settlement,  considering  the  appointment  of  the  pauper  merely  ia  the 
nature  of  a  servant  to  the  parish  officers,  by  whom  he  might  hate  Nvr.  dis- 
missed at  any  time.  Jn  the  second  amended  ease  it  was  stated,  that  the  «M 
office  of  governor  "  was  a  public  annual  office."  And  the  Court  thcn<iM, 
that  bv  this  finding,  "  that  it  was  a  public  annual  office,"  thev  had  pre- 
cluded any  further  discussion. 

Hex  v.  Corfe  Mullen.    1  liar.  V  Adolpk.  211.  MS.    Upon  appeal  ajBi:K*l 
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an  order  of  two  justices,  whereby  Joseph  Miller  and  his  two  children  were  Ninthly,  Of 

removed  from  the  parish  of  Stur minster  Marshall,  in  Dorsetshire,  to  the  parish  tetttement  bg 

of  Corfe  Mullen  in  the  same  county,  the  sessions  confirmed  the  order,  subject  office. 

to  the  opinion  of  this  Court  on  the  following  case : — The  pauper  having  ob-  s,  what  office,  &c 

tained  a  settlement  by  hiring  and  service  in  the  parish  of  Corfe  Mullen,  went  A  tithing-man 

to  reside  in  the  tithing  or  chapelry  of  West  Holme,  a  place  maintaining  its  going  oat  or 

own  poor,  as  shepherd  to  Mr.  Kemp.    On  the  5th  of  October  1 834,  a  court  leet  £*<*»  "J™!?**8* 

for  the  hundred  of  Hosier  was  held,  in  which  hundred  the  tithing  or  chapelry  miuct?  to  wVe  as 

of  West  Holme  is  situated.    At  that  court,  Kemp,  the  tithing-man  for  the  pre-  tithing-man  the 

ceding  year,  appeared,  and  acted  in  his  office  of  tithing-man.    On  the  same  Mjli^iJ/^ 


day  at  the  same  court,  Kemp  nominated  the  pauper  as  a  fit  person  to  serve  chosen  at  a  court 
the  office  of  tithing-man  for  the  tithing  or  chapelry  of  West  Holme,  and  he  Jjj**  noiden  Octo- 
was  appointed  by  the  jury  for  one  year.    The  entry,  from  the  books  of  the  wtm^dend]to 
court  leet,  appeared  as  follows : — "  October  5th,  1824.   Tithing-man  of  West  be  sworn  into 
Holme.     George  Kemp  appears,  and  Joseph  Miller  is  chosen  into  the  office  ntSShWlu:Sder0,,a 
for  the  year  ensuing,  ana  he  is  directed  to  be  sworn  in  before  a  magistrate  the  penalty  of 
within  one  month,  under  the  penalty  of  5/."    But  Miller  not  being  present,  lre  pound*.   He 
the  steward  gave  him  notice  of  the  appointment  as  follows : — "  Hundred  of  inTbutTxec2edn 
Hosier  to  wit    At  a  court  leet  held  this  day  for  the  said  hundred,  you  were  the  office ;  while 
chosen  tithing-man  for  the  tithing  of  West  Holme,  and  you  are  hereby  Jj^j^JjSjy 
required  to  be  sworn  into  your  office  before  a  magistrate  for  the  county  of  cr,  but  lired  in 
Dorset,  within  one  month  after  the  date  hereof,  under  the  penalty  of  5/.  put  of  a  house 
Given  under  my  hand  and  seal  in  the  said  court  the  5th  day  of  October,  %£%£$£  bf 
18Q4.    E.  Castteman,  Steward."    When  this  notice  was  shewn  to  the  pauper,  His  successor  was 
lie  refused  to  received  it,  or  to  pay  the  usual  fee  to  the  person  who  served  it  jJeToctoiw*^? 
The  pauper  was  never  sworn  into  office,  but  executed  all  its  duties.    He  isss:  Held, 
was  not  a  householder  either  at  the  time  of  his  appointment,  or  at  any  time  that  he  gained  a 
while  serving  the  office ;  but  occupied  part  of  a  house,  rent  free,  found  for  jScefoTwbich1* 
him  by  his  master,  Mr.  Kemp,  in   West  Holme,  and  resided  there  while  heserved,  •/- 
serving  the  said  office.    On  the  4  th  of  October  1825,  another  court  leet  for  though  not  tworm, 
the  hundred  of  Hosier  was  held,  when  the  pauper  was  present,  and  acted  as  thereTo*  SSowm 
the  tithing-man  of  West  Holme,  and  paid  the  essoign  pence  and  lawday  account,  a  public 
silver,  as  is  customary  with  other  persons  serving  the  office.    At  this  court  J2J^jJ0<j^2^or 
another  person  was  appointed  tithing-man  for  the  year  ensuing.    The  entry  pursuant  to  s  &  4 
of  this  appointment  in  the  books  of  the  court  leet  was  exactly  iu  the  same  w*  *  Mi  ^j-Jm. 
form  as  the  entry  of  Miller's  in  the  preceding  year.     Gambler  aud  Moody  queit?on  whether 
were  heard  in  support  of  the  order  of  sessions.    They  contended  that  sup-  or  not  he  was 
posing  that  the  words  "  being  legally  placed,"  &c.  in  the  act  of  9  St  10  W.  ^SkS!!mw\. 
III.  are  not  to  be  incorporated  in  the  statute  3  &  4  W.  &  M.  c.  11,  still,  ingto  9  &  10  w. 
under  this  last  act,  taken  by  itself,  there  must  be  a  legal  appointment  to  the  s,  c.  11.  did  not 
office  which  is  to  confer  a  settlement;   and  a  person  cannot  be  said  to  JJ^becn a celtu 
execute  an  office,  so  as  thereby  to  acquire  a  civil  right  for  himself,  unless  ficatcd  person. 
he  is  ^^J  and  completely  installed  in  such  office.     He  is  not  so  until  sworn 
in.     In  Rex  v.  Whitechurch,  the  Court  assumed  that  the  oath  of  office  was 
necessary  to  constitute  a  churchwarden  dejure.   In  Foot  v.  Prowse,  Lord  King, 
C.  J.,  compared  the  case  of  the  aldermen  of  Truro,  to  that  of  "  a  constable 
and  other  annual  officers,  who  are  good  officers  after  the  year  is  out,  until 
another  is  elected  and  sworn.11    The  constable's  oath,  as  given  in  Burn's 
Justice,  tit.  Cottfftablf,  is  to  serve  for  the  year,  or  till  another  be  swam  in. 
A  mandamus  lies  to  swear  in  a  constable.     Why  should  this  be,  unless  that 
such  proceeding  is  necessary  to  his  full  appointment  ?    A  further  question 
arises  in  this  case,  whether  the  pauper  can  at  any  rate  be  said  to  have  borne 
the  office  for  a  year,  he  having  been  appointed  on  the  5th  of  October,  and 
his  successor  on  the  4th  of  October  following.     Another  objection  is,  that  the 
pauper  did  not  serve  the  office  on  his  own  account,  but  as  deputy  to  Kemp, 
Hex  v.  All  Cannings. — Bay  ley,  J.     The  sessions  have  not  found  so,  and  we 
cannot  infer  it    In  Rex  v.  All  Cannings,  the  facts  expressly  appeared  on  the 
case.      The  pauper  here  was  not  of  the  description  of  persons  liable  to 
serve  the  office. — Parke,  J.    That  might  have  been  an  objection  to  the 
appointment,  but  he  has  been  appointed  and  served.     A  similar  objection 
was  noticed  in  Rex  v.  All  Cannings,  but  only  as  tending  to  shew  that  the 
VOL.  IV.  T  T 


Ninthly— Of  Settlement  by  Office.— III.  Of  the  Time  of  Serving.         649 


3.  Of  the  Time  of  Serving,  (a) 

Bex  v.  Fittleworth,  Burr.  S.  C.  238 ;  2  Bott,  252.  A  certificate-man 
was  elected  and  sworn  a  tithing-man.  He  executed  the  office  a  little  more 
than  five  months,  and  then  became  chargeable,  and  was  removed. — Lee,  C.  J. 
The  question  is,  Whether  a  person  coming  into  a  parish,  under  a  certificate, 
who  is  made  a  tithing-man,  and  exercises  his  office  in  part  only  of  the 
parish,  and  for  half  a-year  only,  gains  a  settlement  ?  To  this  three  objec- 
tions have  been  made.  1st  That  the  order  of  removal  is  bad,  because,  at 
the  time  when  he  was  removed,  he  was  in  the  execution  of  a  public  office, 
from  whence  they  had  no  power  to  remove  him,  and  it  has  been  compared 
to  the  case  of  a  servant,  whom  the  justices  cannot  remove:  but  to  this  they 
have  not  cited  any  authority ;  and  if  a  servant  should  become  chargeable 
to  a  parish,  I  think  he  may  be  removed.  This  act  of  the  8  &  9  W.  III. 
describes  the  time  when  a  certificate-man  shall  be  removed,  that  is,  when  he 
becomes  chargeable,  without  any  limitation :  so  that  the  justices  by  this  act 
had  certainly  power  to  remove  the  pauper.  The  second  objection  is,  that 
this  office  did  not  extend  to  the  whole  parish  :  but  it  is  stated  in  the  order, 
that  he  exercised  it  in  the  parish :  which  is  complying  with  the  very  words 
of  the  act  of  parliament,  which  says,  that  he  shall  execute  it  in  such,  and  not 
through  such  parish.  As  to  the  third  objection,  which  is  the  chief,  I  do  not 
know  that  any  case  has  been  determined  as  to  that  purpose.  That  of  Gars- 
mgtcn  was  never  determined,  and,  besides,  differs  essentially  from  the 
present  case,  as  Sir  John  Strange  has  shown.  The  3  &  4  W.  &  M.  differs 
in  words  from  this  act,  yet  it  would  be  odd  to  place  him  on  a  different 
footing  from  other  paupers,  who  are  to  gain  settlements  by  the  exercises  of 
annual  offices,  and  that  is  for  and  during  a  year :  which  must  be  the  con- 
struction of  this  act,  otherwise  the  bare  placing  a  certificate-man  in  office 
would  gain  him  a  settlement  immediately.  As  to  the  case  of  Mr.  Lloyd 
about  the  taking  of  a  tenement,  there  are  no  words  about  his  living  a  year, 
and  it  is  the  credit  he  gets  by  the  taking  that  fixes  him  in  the  parish ;  but, 
in  the  present  case,  he  gains  it  by  the  execution  of  the  office ;  and  though 
the  words  of  the  3  &  4  W.  &  M .  nave  no  relation  by  words  to  this  act,  yet, 
I  should  think,  it  ought  to  have  the  same  construction. —  Wright  and  Den* 
niton,  Js.,  of  the  same  opinion. 

Cold  Ashton  v.  Woodchester,  Burr.  S.  C  444  ;  2  Bolt,  253.  There  was 
a  custom  to  serve  the  office  of  tithing-man,  for  half  a  year  only  at  a  time. — 
By  Lord  Mansfield,  C.  J.  This  cannot  be  an  annual  office  to  gain  a  settle- 
ment. In  this  case  the  pauper  had  served  the  office  of  tithing-man  in  Cold 
Ashton  for  half  a  year,  and  twenty  days  after  for  another  half  year. 

Rex  v.  Bow,  8  T.  R.  445.  The  pauper,  at  a  Michaelmas  court-leet, 
holden  by  adjournment  for  Chumleigh,  November  16,  1792,  was  appointed 
to  the  office  of  ale-taster  of  the  borough,  and  duly  sworn  according  to  the 
custom  of  the  manor,  to  execute  the  office  for  one  year  thence  next  ensuing, 
or  until  he  should  be  lawfully  discharged.  Pie  entered  upon  the  office,  and 
served  till  November  1,  1793,  when,  at  a  similar  court  holden  by  adjourn- 
ment, a  new  officer  was  appointed.  No  business  is  transacted  at  the  original 
court;  and  there  is  only  one  original  court  in  the  year,  and  it  is  held 
within  the  month  after  Michaelmas  at  the  convenience  of  the  steward. — 
Lord  Kenyon,  C.  J.  This  is  an  attempt  to  carry  the  point  further  than  in  Rex 
v.  Newstead.  This  is  not  an  appointment  lor  a  year,  from  one  movable 
feast  to  another,  but  from  one  court  till  it  should  please  the  steward  to  hold 
another.  The  statute  is  express,  and  Rex  v.  Fittleworth  shews  that  it  has 
been  construed  according  to  its  plain  meaning. 

Rex  v.  Holy  Cross,  Westgate,  4  B.  $  A.  619.  Order  of  removal  of 
Edward  Best,  from  Holy  Cross,  Westgate,  in  Canterbury,  to  Holy  Cross, 
Westgate,  in  Kent,  confirmed.  Case  :  The  city  of  Canterbury  is  divided 
into  six  wards,  and  two  of  the  twelve  aldermen  of  the  city  are  appointed 
for  each  ward ;  a  court-leet  is  held  annually  by  the  two  aldermen,  at  which 


(a)  See  division  of  the  subject,  ante,  636. 
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office. 


3.  Of  the  time  of 
■erring. 

Serving  a  put  of 
the  year  only. 

A  person  execut- 
ing an  office  ii 
removable  when 
chargeable. 


Serving  office  for 
half  a  year  at  a 
time  only,  gains 
no  settlement. 


An  appointment 
from  one  court, 
till  the  steward 
should  please  to 
hold  another, 
confers  no  settle- 
ment. 


A  pauper  was 
legally  sworn  in 
as  borsholder  at 
a  court-leet,  and 
executed  the 
office  a  few  days, 
when  he  was  ir- 
regularly dis- 
charged from  of - 
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dettvery  of  which  the  forty  days  an  to  be  calculated,  Is  dispensed  within  the  Ninthly,  €f 
case  ofan  annual  oftoe  by  the  sixth  section,  a  residence  of  forty  days,  without  •rttlMmt  fry 
notice,  by  analogy  to  the  cases  of  settlement  by  hiring  and  service,  renting  *#<*• 
a  tenement,  ki  sufficient  So  that  neither  a  year's  residence,  nor  %yemre  T" 
service  in  the  parish  where  the  settlement  is  claimed,  is  essential  according  * 
to  the  words  of  the  act  Rex  v.  St.  Nicholas,  Hereford,  E.  T.  1830,  (SueVt 
Par.  L.  696.)  V 


(Tentkhjy—m  #rttlrmmt  ftp  fctfag'Cftarjrt*  bft$,  an*  Raping 

Sari*}  Cap*,  or  Sctic*.(a) 

For  some  time  this  mode  of  acquiring  a  settlement  was  seldom  relied  on,  Tenthly,  Of 
for  in  most  instances  where  the  tenement  was  of  the  yearly  ralue  of  10/:,  seulementiy 
die  occupier  could  obtam  a  setdement  on  other  noonds.  But  at  that  period  poymemtef 
it  does  not  appear  to  hare  been  the  intention  of  the  legislature  to  abrogate  ****• 
entirely  this  head  of  settlement  This  was  the  state  of  the  law  from  1795-, 
when  the  35  Geo.  III.  o.  101,  was  passed,  down  to  June  22nd,  1819,  the 
date  of  the  69  Geo.  III.  c.  60,  by  which  latter  statute  the  expediency  of 
wsortmg  to  this  mode  of  establishing  a  settlement  was  revived,  as  it  required 
that  in  order  to  gain  a  settlement  by  renting  a  tenement,  such  tenement 
aunt  be  boni  fide  kiired  for  erne  whole  year  at  10/.  a  year,  and  the  rent  lor 
a  year  actually  paid.  But  although  the  means  of  acquiring  that  kindofset- 
tMBent  were  thus  narrowed,  the  statute  did  not  affect  the  right  of  acquiring 
a  settlement  by  payment  of  parish  taxes,  &o.  as  it  previously  existed,  and 
eonsequently,  if  a  person  paid  parish  rates,  dec.  in  respect  of  a  tenement  of 
10/1  yearly  value,  whether  he  rented  such  tenement  at  that  sum  or  not,  or 
lstea  it  for  a  year  or  not,  or  paid  rent  for  a  Tear  or  not,  it  was  immaterial, 
nor  ha  was  stm  entitled  to  his  settlement,  as  being  charged  with  and  paying 
ysiUlo  taxes  or  levies  of  the  parish.  Many,  therefore,  were  driven  to  rely 
amor*  this  around  of  settlement,  who,  but  for  the  passing  of  this  act,  might 
awe  vested  their  claim  upon  having  taken  and  held  or  occupied  a  tenement 
bW  forty  days,  of  10/.  annual  value. 

Such  was  the  state  of  the  law  until  the  22nd  June,  1825,  when  the  6  Geo. 
IV.  c.  07,  virtually  abolished  the  use  of  claiming  a  settlement  by  payment 
of  rates,  &o. ;  for  in  order  to  acquire  a  settlement  by  paying  rates,  that  act 
requires  that  all  the  conditions  must  have  been  observed  and  fulfilled  which 
ft  imposes  upon  settlements  by  renting  a  tenement;  the  party,  therefore* 
need  not  go  further,  and  prove  that  he  has  paid  rates,  when  his  settlement 
is  already  established  by  proof  of  all  the  preliminary  conditions*  which  are 
in  themselves  sufficient  to  entitle  him  to  a  settlement  by  renting  a  tene- 
ment; and  it  can  be  of  no  importance  to  him  whether  his  settlement  is  of 
the  one  class  or  the  other.    See  Rex  v.  Ringstead,  7  B.  C.  607,  post,  053. 

It  is  proper  to  remark,  that  before  the  passing  of  the  35  Geo.  III.  c.  101, 
the  annual  value  of  the  tenement,  in  respect  of  which  the  taxes  or  levies  were 
charged  and  paid,  was  immaterial ;  ana  that  it  was  this  statute  which  first 
required  that  the  tenement  for  which  the  person  was  rated,  should  be  of  the 
value  of  10/.  a  year  at  the  least    [See  Rex  v.  St.  Pancras,  post,  651.] 

This  head  of  settlement  may  be  considered  under  the  following  titles. 

1.  Enactments  as  to  this  Settlement. 

2.  Construction  and  Operation  of  35  Geo.  III.  c.  101. 

3.  Of  Inhabitancy. 

4.  What  are  Parochial  Taxes  or  Levies  within  the  Act. 

5.  The  Person  must  be  Charged  and  Pay  such  Tax. 


(a)  See  division  of  the  subject,  ante,  273.. 
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paying  his,  her,  or  their  share  towards  the  public  taxes  of  the  said  parish,  Tenthly,  Of 
&c.,  for,  and  on  account,  or  in  respect  of  any  tenement  or  tenements,  not  Kttlement  by 
being  of  the  yearly  value  of  10/.;"  and  it  has  been  contended,  that  this  payment  of 
head  of  settlement  was  entirely  put  an  end  to  by  that  clause.    It  is  material  ralet* 

to  consider  what  was  the  law  upon  this  subject,  before  the  35  Geo.  III.  c.  101    a.  coMtmctionT 
passed.     A  person  rated  and  paying  taxes  for  a  tenement,  whatever  might  &c 
be  its  value,  acquired  a  settlement.    The  parish,  in  such  a  case,  was  con- 
sidered as  having  adopted  him  as  one  of  their  parishioners.     In  most 
instances,  where  the  tenement  was  of  the  yearly  value  of  10/.,  the  occupier 
would  obtain  a  settlement  upon  other  grounds.     In  the  course  of  the  argu- 
ment, however,  one  instance  was  referred  to,  in  which  a  party  occupying 
such  a  tenement  would  not  acquire  a  settlement,  unless  on  the  ground  of 
paying  rates.     I  allude  to  the  case  of  a  person  living  in  a  house  belonging 
to  the  king,  as  a  servant  of  the  public.    The  words  of  the  clause  to  which  l 
have  referred  do  not,  in  terms,  import  an  intention  of  the  legislature  to 
abolish  this  head  of  settlement  entirely.    They  are  qualified,  and  apply  ex- 
pressly to  tenements  not  being  of  the  yearly  value  of  10/.    And,  before  we 
give  a  general  effect  to  words  which  are  not  in  themselves  general,  we  ought 
to  see  clearly  that  such  was  the  intention  of  the  legislature.     I  think  that 
it  ^rould  be  going  too  far  to  give  a  general  effect  to  the  words  of  this  act, 
when  we  find  that  being  rated  and  paying,  as  applied  to  a  tenement  of 
above  the  annual  value  of  10/.,  was  one  medium  by  which  a  settlement 
in  all  cases  might  be  obtained,  and  in  some  instances  the  only  medium. 
Rex  t.  Islington,  and  Rex  v.  Penryn,  (a)  have  been  referred  to  in  argument, 
and  are  certainly  at  variance  with  the  opinion  of  the  Court.     In  the  former, 
however,  the  point  did  not  arise,  and  the  opinion  of  Lord  Kenyon  was  quite 
extra-judicial.    The  real  question  was,  Whether  the  operation  of  the  36 
Geo.  III.  c.  101,  s.  4,  was  limited  to  persons  who  should  thereafter  come 
into  any  parish,  or  whether  it  extended  to  persons  residing  there  before.     In 
Rex  t.  Penryn,  the  question  was  again  presented  to  the  consideration  of 
Lord  Ellenboroughi  who  certainly  gave  a  distinct  opinion,  that  it  was  the 
intention  of  the  legislature  to  abolish,  entirely,  this  head  of  settlement.  The 
present  Lord  Chief  Justice  merely  said, "  That  it  was  expedient  to  do  away 
settlements  by  paying  rates  for  tenements  of  very  small  value."    It  does  not 
appear  by  the  report,  whether  my  brother  Holroyd  or  myself  were  present. 
These  two  authorities  naturally  drew  the  attention  of  the*  Court  carefully  to 
consider  the  words  of  35  Geo.  III.,  and  the  state  of  the  law,  as  it  existed 
before  the  passing  of  that  act.     If  there  had  been  no  case  before  that  time, 
in  which  the  occupier  of  a  tenement  of  10/.  annual  value  would  gain  a  set- 


fa)  Rex  v.  Penryn,  5  M.  &;  5.  443.  tion  defeated  by  nice  distinctions.     The 

Case  :  The  pauper  occupied  four  rooms,  3rd  section  was  undoubtedly  meant  to 

at  the  yearly  rent  and  of  the  value  of  abrogate  this  head  of  settlement,  and  the 

4/.,   part  of  a  large  dwelling-house  of  authorities  upon  it,  which,  perhaps,  had 

the  yearly  value  of  18/.  and  upwards,  been  carried  to  some  degree  of  absurdity. 

The   other  parts  of  the  dwelling-house  Lord  Kenyon  appears  so  to  have  consi- 

were  occupied  by  several  other  tenants,  dercd  the  operation  of  the  act ;  and  I  am 

two  of  whom  also  paid  41.  a -year  each  glad  that  we  have  his  authority  for  it. 

for    their  respective   apartments.     This  If  this  construction  of  Lord  Kenyon  had 

dwelling-house  had  but  one  outer  door  not  been  felt  to  be  the  correct  one,  I 

sod  one  staircase,  and  each  tenant  kept  doubt  not  that  we  should  have  had  some 

the  key  of  his  own  apartment.    For  three  observation   upon   it   from   the  learned 

years  the  pauper  was  rated  to  the  church  reporter  with  whom  the  act  originated, 

aod  poor-rates  for  the  whole  house,  and  and  which  is  generally  known  by  his 

paid  the  same ;  and  they  were  allowed  name. — Abbott ,  J.     T^his  act  prevents 

to  him  out  of  his  rent,  except  in  one  the  removal  of  any  person  before  he  is 

instance.     He  had  no  concern  with,  or  actually  chargeable.     This  rendered  it 

control  over,  the  remainder  of  the  house,  expedient  to  do  away  with  settlements 

-r-L-ord  ElUnbimnigh,  C.  J.   It  will  be  by  notice  or  paying  rates,  for  tenements 

ip  vain  for  the  legislature  to  make  gene-  of  very  small  value.     The  Rex  v.  Uliiig- 

ral  enactments,  if  such  enactments  are  ton,  the  other  case  overruled,   is  in    1 

to  be  explained  away,  and  their  opera-  East,  283. 
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If  we  were  to  lay  down  a  different  rule  of  construction,  it  might  happen  that  Tenthly,  Of 

a  person  could  gain  no  settlement  by  rating,  even  though  it  could  be  proved  settlement  fry 

to  demonstration,  that  the  tenement  was  of  the  yearly  value  of  20/.  or  any  payment  <f 

larger  amount — Bay  ley,  J.  I  do  not  agree  with  the  construction  put  upon  rates. 

the  35  Geo.  III.  c.  101,  in  argument.    The  legislature  has  said,  "  not  being  ,  Constractiaiir 

of  the  value  of  10/.,"  which  only  shews  that  the  tenement  must  be  of  that  tie.  mnacaa*9 
value,     [f  it  had  been  said,  "  not  rated  to  the  value  of  10/.,"  I  should  have 
acceded  to  the  argument. 

3.  Of  Inhabitancy. 

Rexr.  St.  Michael-at- Thorn,  in  Norwich,  6  T.R.  536.   The  pauper  resided  inhabitancy. 
in  one,  and  was  assessed  to  the  land-tax  in  another  parish.    The  two  parishes  The  pauper  most 
were  consolidated  by  statute,  and  the  poor  maintained  out  of  one  joint  fund.  in*5rhi^hePui*h 
The  removal  was  from  a  third  parish. — Lord  Kenyan.  Though  they  were  con-  rated. 
aolidated  for  that  purpose  as  oetween  them  and  strangers,  each  parish  con- 
tinues a  separate  and  distinct  parish.  Then  the  stat.  3  &  4  W.  &  M.  (ante,  650), 
cava,  that  any  person  who  shall  inhabit  in  any  town  or  parish,  and  be  charged 
with  and  pay  Lis  share  towards  the  public  taxes  of  the  said  town  or  parish, 
•hall  thereby  obtain  a  settlement ;  out  in  this  case  the  pauper's  husband 
bred  in  one  parish,  and  was  assessed  to  the  land-tax  in  another,  therefore  this 
does  not  come  within  the  statute. 

Hex  v.  Ringstead,  7.  B.  9?  C.  607.  Being  charged  with,  and  paying  paro- 
chial taxes,  did  not,  before  the  statute  of  6  Geo.  IV.  c.  57,  s.  2,  confer  any 
settlement,  until  the  party  charged  with,  and  paying  the  same,  had  resided 
within  the  parish  forty  days  after  he  had  been  so  charged ;  and  since  that 
statute  passed,  no  person  can  acquire  a  settlement  by  reason  of  renting,  or 
paying  parochial  taxes  for,  any  tenement,  unless  it  be  of  a  certain  descrip- 
tion ;  and,  therefore,  where  a  pauper  had  rented  a  tenement  insufficient  to 
confer  a  settlement  under  6  Geo.  IV.,  and,  in  respect  thereof,  had  been  rated 
and  paid  parochial  taxes,  but  had  not  resided  thereon,  after  such  rating  and 
payment,  forty  days  before  the  passing  of  the  6  Geo.  IV.,  it  was  held  that 
lie  did  not  thereby  acquire  any  settlement. 

4.  What  are  Parochial  Taxes  or  Levies  within  this  Act. 

Several  of  the  immediately  preceding  cases  exhibit  instances  of  taxes  or  4*  1SjJ}tt^e  *J 
levies,  by  the  payment  of  which  settlements  have  been  claimed.    The  sub-  TOC  «•»    c« 

ject  is  further  elucidated  by  the  following  decisions : — 

Rex  v.  Bromley,  Burr.  S.  C.  75.  John  Close,  the  pauper,  inhabited  and  ^dt£*w^SLto 
fanned  lands  at  Armley,  for  which  he  was  charged,  and  paid  two  quarterly  tbAct.  * 
payments  to  the  land-tax  only.  By  the  Court  it  hath  been  a  great  doubt, 
whether,  in  this  respect,  the  legislature  did  not  mean  parochial  taxes.  But 
this  hath  been  long  gotten  over ;  and  the  land-tax  has  been  holden  to  be 
within  the  act,  from  the  notice  of  inhabitancy  that  arises  by  the  party's  being 
assessed,  and  paving  it 

In  Rex  v.  East  Teignmouth,  Sit  before  M.  1830,  MSS.,  it  was  held 
that, the  words  "  parochial  rates,"  in  the  6  Geo.  IV.  c.  57,  applied  to  the 
land-tax ;  and  that  it  was  not  confined  to  rates  made  for  the  use  of  the 
parish,  but  to  all  levies  collected  within  the  parish. 

In  Rex  v.  Axmouth,  (post,  669),  it  was  contended,  that  since  the  land-tax 
redemption  acts,  (38  Geo.  III.  c.  60,  sed  vide  42  Geo.  III.  c.  116,  vol.  iii.) 
which  perpetuate  the  tax  on  lands  as  a  charge  upon  the  lands  in  the 
parish,  ana  leave  the  tax  on  salaries  as  a  mere  personal  tax ;  the  rating,  in 
respect  of  the  latter,  no  longer  satisfied  the  woros  of  3  W.  III.  c.  11.  But 
the  Court  immediately  over-ruled  it,  stating,  that  the  tax  was  still  a  public 
tax,  leviable  and  collected  within  the  parish.  [Sec  43  Geo.  III.  c.  161,  and 
c.  59,  ante,  650.] 

Rex  v.  Christ  Church,  London,  8  B.  $•  C.  660.     Order  of  removal  of  Ataxfora»wrf 
Sophia,  wife  of  John  Gules,  who  was  absent  from  her,  from  St.  Anne,  Black-      not  8umc"*Bt' 
friars,  to  Christ  Church,  confirmed.      Case :  John  occupied  part  of  a  house 
in  Christ  Church,  of  the  yearly  value  of  20/.,  for  several  months,  in  1821, 
and  during  that  time  v*as  rated  to,  and  paid  two  quarters*  watch-rates,  for 
the  ward  of  Farriitgdon.     The  city  is  divided  into  twenty-six  ward*,  and  the 
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were  in  part  laid  out  in  the  repairs  and  ornaments  of  the  church,  and  the  rest  Tenthly,  Of 
in  payment  of  a  debt  due  to  the  preceding  overseers.  But  that  assessment  settlement  by 
being  insufficient,  another  was  made  in  the  same  year  in  aid  of  it,  upon  the  payment  of 
landholders  of  the  parish,  who  were  never  assessed,  but  when  the  assessment  rates. 

upon  the  householders  proved  insufficient.    And  it  was  frequently  the  prac-  5  The  penQDv 
tice  for  the  select  vestry  of  the  parish  to  make  out  these  assessments,  in  the  fcc. 
form  of  a  list  of  the  names  of  tne  inhabitants  liable  to  pay ;  charging  the 
householders  at  1*.  each,  and  the  widowers  and  widows,  householders,  at  6d. 
each ;  which  assessments  were  afterwards  submitted  to  and  appproved  bythe 

Sonera!  parish  vestry. — Topping,  in  support  of  the  order,  contended  Jrhat 
e  rate  was  clearly  bad,  as  being  made  upon  the  householders  only,  and  not 
upon  the  parishioners  at  large. — Lord  Ellenborough,  C.  J.  The  settlement 
is  given  by  3  W. III.  c.  11,  to  any  person  inhabiting  any  town  or  parish, 
who  shall  be  charged  and  pay  his  share  towards  the  public  taxes  or  levies  of 
the  town  or  parish.  Now  if  apublic  tax  be  laid  too  narrowly,  is  it  less  a 
public  tax  on  that  account  ?  This  was  a  tax,  and  it  was  public,  and  it  was 
charged  and  paid  within  the  parish.  What  else  was  required  to  meet  the 
act  of  parliament  ?  Order  of  sessions  quashed. 

Rex  v.  Corhampton,  Doug.  621.  The  overseers  made  a  rate  for  2*.  in  the  Omission  of  the 
pound,  in  this  form,  "  Rent  4l.  Q.  C.  Occupier  Richard  Goodiff  Sum  J^teST"** im" 
assessed  — — -."  The  overseers  demanded  8*.  for  the  rate,  declaring  he 
was  assessed  in  that  sum  for  the  relief  of  the  poor.  Goodiff  objected, 
alleging  that  he  was  not  a  parishioner.  The  overseers  opened  the  rate  book, 
and  shewed  him  his  name  therein,  and  threatened  to  distrain  for  the  8s.  if  he 
did  not  pay  it  Goodiff,  on  this,  paid  the  money  directly.  In  the  afternoon 
pf  the  same  day,  the  overseer  returned,  with  the  vestry  clerk,  and  offered  to 
return  the  money,  saying  he  had  taken  it  by  mistake.  Goodiff  refused  to 
receive  it  The  overseer  however  left  it,  and  went  away ;  on  which  Goodiff 
threw  the  money  after  him.  It  was  contended  that  the  parish  never  intended 
to  rate  him.  The  mistake  of  the  overseer  (and  corrected  so  soon),  in  supposing 
him  rated  when  he  was  not,  could  not  be  binding  upon  the  parish. — By  Lord 
Mansfield,  C.  J.  There  is  no  question  in  the  case.  The  title  of  the  rate  is, 
2s.  in  the  pound ;  and  in  the  column  of  rent,  Goodiffs  rent  is  4/.  This 
fixes  his  proportion  of  the  rate.  For  what  purpose  was  his  name  inserted,  if 
not  to  rate  him  ?  And  besides,  he  has  paid  it,  and  against  his  will ;  and  die 
overseer  shall  not  have  it  in  his  power  to  say,  upon  reconsidering  the  matter, 
I  have  thought  better  of  it,  and  you  shall  not  gain  a  settlement  Rex  v.  War- 
blington,  Burr.  S.  C.  245,  was  different  from  this.  The  payment  there  was 
not  till  a  year  after  it  should  have  been  made,  and  the  overseer  was  induced 
to  receive  it  by  misrepresentation. 

Solon  Tongham  v.  Worplesdon,  Fol.  128.     The  landlord  was  rated  to  the   The  perron  par- 
poor  for  the  tenement,  as  being  in  his  hands,  and  the  tenant  paid  part  of  the   inLJJ1JatoLhC 
rate. — By  the  Court    The  tenant  doth  not  gain  a  settlement,  unless  he  be  ^ 
both  rated  and  pay. 

Kinfare  v.  Kingsicinford,  Fol.  129.     The  pauper  rented  a  tenement  and   Same  point,  and 

paid  all  parochial  taxes  for  the  same  for  three  years  in  his  own  right,  but  ESLlUfn*iiL£- 
■  *..,  .tii        *         i  /»t>»ii^»i       person  claiming 

was  not  rated  in  the  parish  books ;  but  the  name  ot  Richard  Coates,  who   a  settlement. 

rented  the  tenement  before  the  pauper,  was  kept  in  the  levy  books. — By  the 

Court   This  was  no  settlement. 

Rex  v.  Sarratt,  Burr.  S.  C.  73.  The  landlord,  who  never  occupied  the 
house,  was  charged  to  the  poor  rate ;  but  the  tenant,  on  demand  of  the 
3Terseers,  paid  it. — Lord  Hardwicke,  C.  J.  The  act  requires  both  a  charge 
md  payment ;  and  here  is  only  a  charge  without  a  payment.  The  charging 
Is  the  principal  act,  as  it  infers  notice  to  the  parish ;  but  both  are  necessary. 
The  tenant  must  both  be  charged  and  pay. 

Rex  v.  Bramshaw,  Burr.  S.    C.  98.     The  landlord  of  the  house,  who    Same  point, 
was  also  overseer  of  the  poor,  was  charged  to  the  poor  rate ;  but  the 
tenant  on  demand  of  the  landlord,  paid  the  rate. — By  the  Court    It  is  a 
settled  point,  that  a  person  must  be  rated  as  well  as  pay. 

Rex  v.  Lower  Walton,  Burr.  S.  C.  100.    The  father  was  rated,  and  the   Same  point 
son  who  occupied  the  tenement  paid  the  rate. — By  the  Court.    He  must 
both  be  rated  and  pay  in  order  to  gain  a  settlement. 
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and  that  of  the  parish  at  large ;  for  the  overseers  are  the  trustees  for,  and  Tenthly,  Of 
transact  the  business  of,  the  parish,  and  they  ought  to  know  the  state  and  tetUement  by 
conditions  of  the  inhabitants.  And,  indeed,  if  we  could  presume  either  payment  of 
way,  it  would  rather  be,  that  the  parish  even  did  not  know  that  the  pauper  ratetm 

resided  in  his  farm. — Butter,  J.  The  poor's  rate  is  a  tax  on  the  occupier;  if  A.  The  person, 
the  house  be  rated,  it  is  primA  facie  a  rate  on  the  occupier,  but  it  is  not  fcc. 
conclusive.    If  the  overseer  call  on  the  occupier  for  the  rate,  and  he  pays, 
that  shews  that  he  intended  he  should  pay.    But  here  the  overseer  dibf  not 
know  that  he  was  an  inhabitant,  and  he  went  to  the  landlord  and  received 
the  rate  from  him. — Grose,  J.,  concurred. 

Rex  t  Folkstone,  3  T.  R.  605.    The  rate  for  the  land-tax  was  as  follows: 


Sum  assessed. 
10*.  10c*. 


Proprietors. 
H.  S. 


Occupier. 
J.  King. 


Houses. 


Quarterly  payment. 
2s.  6d. 


The  sessions  were  of  opinion  that  the  landlords  were  the  persons  intended 
to  be  rated. — Lord  Kenyon.  On  the  rate  there  is  one  column  of  the  pro- 
prietors, and  another  of  tenants ;  but  the  names  of  the  tenants  were  only 
inserted  in  order  to  shew  for  what  property  the  landlords  were  rated. — 
BuUer,  J.  Whether  the  landlord  or  tenant  is  rated,  is  a  question  of  fact 
which  should  always  be  found  by  the  justices. 

Rex  t.  Mitcham,  Cold.  276.  John  Heard,  removed  from  Miteham  to 
Moredon.  Order  quashed.  Case :  The  pauper  inhabited  for  several  years 
a  house  at  Moredon>  which  he  rented  of  Mr.  Gasson,  who  was  also  an  inha- 
bitant there,  at  the  yearly  rent  of  5/.,  clear  of  all  taxes,  parliamentary  and 
parochial.  Whilst  he  occupied  it,  an  assessment  for  the  land-tax  was  made 
on  Moredon,  the  title  of  which  was, "  Surrey,  &c.  an  assessment  on  the  inha- 
bitants of  the  parish  oi  Moredon,  for  raising  a  sum  by  a  land-tax,"  &c.  in  the 
following  form : — 


Rent. 
£5    0    0 


Landlord's  name. 
Mr.  Gaston, 


Tenant's  name. 
John  Heard. 


£   s.    d. 
0     9    9} 


It  may  be  in- 
ferred, from  the 
form  of  rating, 
who  is  the  person 
rated  j  and  in  the 
case  of  land-tax, 
the  presumption 
is  (between  the 
public  and  the 
tenant),  that  the 
occupier  is  the 
person  rated. 


Hemrd  paid  the  9s.  9\d.  to  the  collector  who  demanded  the  same. — By  Lord 
Mansfield,  C.  J.  The  question  is,  Whether  the  landlord  or  tenant  is  the  person 
charged  ?  The  assessment  does  not  say  who  is,  but  the  names  of  both  landlord 
and  tenant  are  used.  The  rate  alone  then,  in  this  case,  is  no  charge  upon 
either.  The  answer  to  this  question  must,  therefore,  be  gathered  from  other 
circumstances.  In  the  first  place,  who  ought  to  he  charged  ?  Undoubtedly 
the  occupier  ought    The  landlord,  it  is  true,  is  the  debtor,  but  the  rate  is 

Sointed  at  the  occupier.  The  parish  cannot  tell  who  is  the  landlord,  or  who 
as  a  rent  charge.  It  is  upon  the  occupier  that  the  officer  of  government 
takes  his  remedy;  and  though  the  landlord  is  directed  to  allow  the  sum 
levied  out  of  the  rent,  the  parish  have  nothing  to  do  with  the  transactions 
between  landlord  and  tenant :  this  is  a  matter  between  them ;  but  for  the 
sake  of  the  public,  the  occupier,  the  ostensible  person,  is  to  be  considered  as 
the  person  first  liable.    The  next  consideration  is,  What  does  the  assessment 

Srofess  to  be  ?  It  professes  to  be  an  assessment  on  the  inhabitants,  that  is, 
le  occupiers ;  the  landlord  may  or  may  not  he  an  inhabitant :  the  tenant 
must  be.  Then,  of  whom  is  it  demanded  ?  Of  the  occupier.  Who  pays  it  ? 
The  occupier.  We  may,  therefore,  supply  from  the  circumstances  that  which 
is  omitted  in  the  rate  itself;  and  intend  here,  that  which  was  expressed  in 
Rex  v.  Carshalton,  Burr.  S.  C.  809,  with  which  the  present  decision  does 
not  interfere. — Willes,  J.  There  are  two  circumstances  which  differ  this  case 
from,  that  of  Rex  v.  Carshalton,  viz.  the  title  of  the  rate,  and  the  manner  of 
making  it;  and  the  Court  were  there  of  opinion,  that  the  landlord  was  charged 
upon  the  face  of  it  Here,  where  the  expressions  fall  short,  and  we  cannot, 
from  the  instrument  itself,  collect  enough  to  found  our  judgment  upon,  col- 
lateral circumstances  point  out  the  tenant  as  the  person  meant  to  be  charged. 
Order  quashed.    [See  Rex  y.  Endon,  Cold.  374.] 

Rex  v.  Coppull,  2  East,  25.     Removal  from  Standish  with  Langtree  to   The  rate  itself 
Coppull,  confirmed.     Case:   The  respondents  proved  by  the  evidence  of  the  must  be  produced 
pauper,  that  his  father  purchased  an  estate  in  Coppull,  and  actually  paid  the   £etog  chimed. 
parish  rates  in  respect  of  it ;  but  the  respondents  did  not  produce  any  rates, 
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out  of  bis  salary,  nor  was  his  income  diminished  by  it.    I  know  that  the      Tenthly,  Of 
statute  in  question  has  been  extended  by  construction  much  beyond  what     wttlement  by 
was  apparently  intended  by  the  legislature.    This  being  a  new  case,  where       payment  of 
the  pauper  neither  in  fact  paid  the  rate  himself,  nor  constructively  by  the  rata. 

hands  of  his  agent,  it  is  better  to  abide  by  the  letter  and  true  spirit  of  the  6  Ttie  pgmn. 
act,  and  to  hold  that  he  did  not  thereby  gain  a  settlement    Order  of  &c. 
sessions  quashed. 

.  Rex  v.  Axmouth,  8  East,  383.    Removal  of  Martha  Clarke  from  Axmouth  Salary  of  a  au- 
to Lyme  Btgit,  quashed.    Case :  The  pauper's  husband,  deceased,  (J.  Clarke)  ^%£££f£? 
was  an  officer  under  the  custom-house,  stationed  at  Axmouth  with  a  salary  \-~a^-  paid  by 
of  60L ;  he  did  the  duty  of  the  office  there,  and  was  charged  Si.  per  amrnm  JJJSJjJg^  IS* 
to  the  land-tax  in  respect  of  his  salary  of  50/.    There  had  been  annually  an  SooSector : 
older  issued  from  the  treasury,  authorizing  the  commissioners  to  direct  the  This  is  mfident 
collectors  of  the  outports  to  reimburse  those  officers  of  the  customs  whose 
salaries  did  not  exceed  60/.  per  annum,  the  taxes  assessed  on  such  salaries, 
and  paid  by  them.    It  most  frequently  happened  that  Clarke  was  unable  to 

Cy  the  tax  assessed  on  him,  until  he  had  received  the  same  from  the  col- 
tor  of  the  customs,  and  the  tax  collector  of  the  parish  was  at  such  times 
in  the  habit  of  trusting  Clarke  with  a  receipt,  and  the  collector  of  the  cus- 
toms upon  having  this  receipt  given  him,  paid  Clarke  the  sum,  and  Clarke 
paid  the  same  to  the  collector  of  the  parish.  The  Court  said,  his  being 
reimbursed  made  no  difference,  and  that  he  gained  a  settlement 


(Eleventhly) — ffif  dttibmrnt  bg  Skferofobu'jpnent;  a*  bg 

Certificate,  wc.  (a) 

Settlements  of  this  description  are  rather  evidence  of  a  previous  settlement    Eleventhly,  Of 
than  modes  of  acquiring  a  settlement,  but  nevertheless  are  usually  classed     tettlement  by 
under  the  head  of  a  settlement  (b)  achunoUdg- 

Parishes  upon  whom  the  buruen  of  supporting  or  relieving  a  pauper  is        men*,  frc. 
sought  to  be  cast  in  any  particular  instance,  and  who  resist  the  attempt  of  ~ 

the  removing  parish,  are  regarded  by  the  courts,  and  are  subjected  to  the 
same  rules  of  law  as  individual  litigants.  If,  therefore,  the  defendant 
parish  has  previously  made  any  practical  acknowledgment  of  the  liability 
against  which  it  is  defending  itself,  such  admission  or  acknowledgment  may 
be  given  in  evidence,  and  will  in  some  cases  be  conclusive,  and  estop  the 
parish  from  afterwards  controverting  the  fact  cither  as  to  the  party  himself,  or 
those  who  claim  settlements  through  him,  unless  its  effect  can  be  explained 
away,  by  shewing  that  the  acts  which  are  pressed  against  the  parish,  as 
amounting  to  an  acknowledgment  that  the  pauper  was  settled  with  them, 
were  exercised  towards  him  as  casual  poor,  and  not  from  a  sense  of  his 
having  the  more  permanent  right  to  relief  in  consequence  of  a  legal  settle- 
ment in  such  parish. 

As  in  all  other  cases,  so  in  this,  the  admission  of  the  party  sought  to  be 
charged,  of  the  justice  of  the  claim,  is  the  strongest  proof  in  support  of  it;  and 
hence  it  has  happened  that  a  notion  has  prevailed,  that  a  pauper  may  gain 
a  settlement  by  me  acknowledgement  of  a  parish  that  he  is  settled  there;  it  is 
necessary,  however,  to  bear  in  mind,  that  it  is  no  more  than  evidence  that  the 
pauper  was  previously  settled  there,  and  is  not  in  itself  a  means  of  acquiring 
this  right  The  parish  which  has  placed  itself  in  such  a  position,  is  not, 
in  all  cases,  absolutely  bound  thereby,  if  it  can  be  clearly  shewn  that  the 
burthen  ought  to  be  assumed  by  some  other  parish. 

It  is  material  to  consider  the  nature  of  the  acknowledgments  which 
afford  this  almost  irresistible  evidence  of  settlement.  They  are  of  three 
kinds,  namely : 


(e)  See  division  of  the  subject,  ants,  273.  (ft)  2  Nolan.  P.  S.  134. 
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certificate,  together  with  his  or  her  family,  as  inhabitants  of  that  parish,  when-    Eleventhly ,  Of 
ever  he,  she,  or  they  shall  happen  to  become  chargeable  to,  or  be  forced  to     settlement  by 
ask  relief  of  the  parish,  township,  or  place,  to  which  such  certificate  was  given ;      acknowledge 
and  then,  and  not  before,  it  snail  and  may  be  lawful  for  any  such  person,        *»*nt,  %c. 
and  his  or  her  children,  though  born  in  that  parish,  not  having  otherwise      .^T" 
acquired  a  legal  settlement  there,  to  be  removed,  conveyed  and  settled,  in   &c 
the  parish  or  place  from  whence  such  certificate  was  brought 

By  9  &  10  W.  III.  c.  U,  reciting  8  &  9  W.  III.  c.  30,  s.  1,  and  whereas  some   No  person  ad- 
doubts  have  arisen  upon  construction  of  the  said  act,  by  what  acts  any  person  J°ffig*oh«ve» 
coming  to  inhabit  or  reside  within  any  parish,  by  virtue  of  any  such  certifi-  ffwy^uSK11* 
cate  as  aforesaid,  may  procure  a  legal  settlement  in  such  parish,  and  whether  vnien  be  rent  a 
such  certificate  did  not  amount  to  a  notice  in  writing,  in  order  to  gain  a  set-  j£a?a^errfJn!f 
tlement ;  for  explaining  thereof  and  of  the  said  act,  be  it  therefore  enacted,  num.  or  execute 
u  That  no  person  or  persons  whatsoever,  who  shall  come  into  any  parish,  by  •JJPf  P*rteh 
any  such  certificate  as  aforesaid,  shall  be  adjudged  by  any  act  whatsoever  °^' 
to  have  procured  a  legal  settlement  in  such  parish,  unless  he  or  they  shall 
really  and  bond  fide  take  a  lease  of  a  tenement  of  the  [(a)  yearly]  value  often 
pounds,  or  shall  execute  some  annual  office  in  such  parish,  being  legally 
placed  in  such  office." 

By  12  Anne,  s.  1,  c.  18,  s.  2,  after  reciting  8  &  9  W.  III.  c.  30,  it  is  Person  bound 
enacted,  "  That  if  any  person  whatsoever,  who,  upon  or  after  the  four-and-  apprentice,  or 
twentieth  day  of  June,  one  thousand  seven  hundred  and  thirteen,  shall  be  b*n*  ?  >i!0*d 
an  apprentice,  bound  by  indenture  to,  or  shall,  upon  or  after  the  said  four-  whonme  into  a 
and-twentieth  day  of  June,  one  thousand  seven  hundred  and  thirteen,  be  a  parish  by  certifi- 
hired  servant  to  or  with  any  person  whatsoever,  who  did  come  into,  or  shall  S^  JlHetu2£t 
reside  in,  any  parish,  township,  or  place,  in  that  part  of  Great  Britain  called  ment. 
England,  by  means  or  licence  of  such  certificate,  and  not  afterwards  having 
gained  a  legal  settlement  in  such  parish,  township,  or  place,  such  apprentice,  x 

by  virtue  ofsuch  apprenticeship,  indenture,  or  binding ;  and  such  servant,  by 
being  hired  by,  or  serving  as  a  servant  as  aforesaid  to  such  person,  shall  not 
gain,  or  be  adjudged  to  have,  any  settlement  in  such  parish,  township,  or 
place,  by  reason  ofsuch  apprenticeship  or  binding,  or  by  reason  ofsuch  hiring 
or  serving  therein ;  but  every  such  apprentice  and  servant  shall  have  his  ana 
their  settlements  in  such  parish,  township,  or  place,  as  if  he  or  they  had  not 
been  bound  apprentice  or  apprentices,  or  had  not  been  an  hired  servant  or 
servants  to  such  person,  as  aforesaid ;  any  act  or  acts  of  parliament  to  the 
contrary  notwithstanding." 

3  Geo.  II.  c.  29,  s.  8.   To  prevent  disputes  which  often  happen,  touching  W|tlieM  &>  ^^ 
the  proof  of  certificates  given  by  the  officers  of  any  parish  or  place,  acknow-  tificates  of  settle. 
ledging  any  person  or  persons  therein  named,  to  be  an  inhabitant  or  inha-  Jwhi10  8weath 
bitants  legally  settled  in  6uch  parish,  town,  or  place,  by  virtue  of  an  act  churchwardens,6 
of  parliament  made  in  the  eighth  and  ninth  years  of  the  reign  of  his  late  *c.»  8ten  tbem. 
Majesty  King  William  the  Third,  and  for  making  such  certificates  more 
effectual,  be  it  enacted, "  That  from  and  after  the  twenty-fourth  day  of  June, 
in  the  year   of  our  Lord  one  thousand  seven  hundred  and  thirty,   the 
witnesses  who  attest  the  execution  of  6uch  certificates  by  the  churchwarden 
or  churchwardens,  overseer  or  overseers,  signing  and  sealing  the  same,  or 
one  of  the  said  witnesses,  shall  make  oath  before  the  justices  of  the  peace, 
who  by  the  said  act  are  directed  to  allow  the  same  (which  oath  they  are 
hereby  authorized  to  administer)  that  such  witness  or  witnesses  did  see  the 
churchwarden  or  churchwardens,  overseer  or  overseers,  whose  names  and 
seals  are  thereunto  subscribed  and  set,  severally  sign  and  seal  the  said  cer- 
tificate, and  that  the  names  of  such  witnesses  attesting  the  said  certificate  are 
of  their  own  proper  hand- writing;  which  said  justices  of  the  peace  shall  also 
certify  that  such  oath  was  made  before  them ;  and  every  such  certificate  so 
allowed,  and  oath  of  the  execution  thereof  so  certified,  by  the  said  justices  of 
the  peace,  shall  be  taken,  deemed  and  allowed,  in  all  courts  whatsoever,  as 


(a)  It  is  singular  that  this  word  is  omitted  by  Cay,  Pickering,  Uuffhead,  and  Run- 
ninglon,  the  most  approved  editors  of  the  statutes.     See  note,  Cald.  260, 
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Sect.  2.  "  That  all  indentures  for  the  binding  of  poor  apprentices,  and 
all  certificates  of  the  settlement  of  poor  persons,  which  shall  have  been  here- 
tofore signed  and  executed,  or  which  may  hereafter  be  signed  and  executed 
by  the  overseers  of  the  poor  of  any  township,  hamlet,  chapelry,  or  place,  and 
the  churchwarden  or  churchwardens,  chapel  warden  or  chapelwardens,  acting 
for  or  appointed  in  respect  of  such  township,  hamlet,  chapelry,  or  place,  or 
the  major  part  of  them,  shall  be  deemed  ana  taken  to  be  as  good,  valid,  and 
effectual,  as  if  the  said  indentures  and  certificates  had  been  signed  and  ex- 
ecuted by  such  overseers  and  the  churchwardens  of  the  parish  wherein  such 
township,  hamlet,  chapelry,  or  place,  is  situate,  or  the  major  part  of  them." 

Sect  3.  u  Provided  always,  tnat  nothing  herein  contained  shall  be  con- 
strued to  alter,  impeach,  or  affect,  the  settlement  of  any  person,  for  whose 
removal  any  order  of  justices  shall  have  been  duly  made  before  the  passing 
of  this  act75 

Stat  1  and  3  Geo.  IV.  c.  32,  after  reciting  that  "  Whereas  in  divers 
parishes,  townships,  hamlets,  chapelries  and  places  in  England,  for  a  long 
period  of  time,  only  one  churchwarden  or  chapel  warden  has  been  annu- 
ally appointed,  where  two  or  more  churchwardens  or  chapelwardens  had 
formerly  been  appointed  for  each  of  such  parishes,  townships,  hamlets, 
chapelries  or  places:  And  whereas  divers  indentures  for  the  binding  of 
parish  apprentices,  and  certificates  of  the  settlements  of  poor  persons,  which 
■wy  have  been  executed  and  signed  by  such  single  churchwarden  or  cha- 
odwarden,  acting  in  and  for  a  parish,  township,  hamlet  or  place,  for  which 
formerly  two  or  more  churchwardens  or  chapelwardens  had  been  appointed, 
may,  on  that  account,  if  contested  in  a  court  of  law,  be  deemed  to  be  null 
and  void:  And  whereas  much  litigation  has  recently  arisen  between 
parishes,  owing  to  the  discovery  of  such  defect  as  above  mentioned  in  the 
appointment  of  churchwardens  and  chapelwardens ;  and  it  would  tend  to 
prevent  future  litigation,  if  such  indentures  and  certificates  as  before  men- 
tioned were  in  certain  cases  declared  to  be  valid  and  effectual :"  Enacts, 
u  Hurt  from  and  after  the  passing  of  this  act,  all  indentures  for  the  binding 
of  pariah  apprentices,  and  certificates  of  the  settlement  or  settlements  of 
poor  persons,  which  have  been,  previous  to  the  passing  of  this  act,  executed 
or  signed  by  one  churchwarden  or  chapelwarden,  acting  or  purporting  to  act 
in  tne  capacity  of  churchwarden  or  churchwardens,  chapelwarden  or  cha- 

e wardens,  for  any  parish,  township,  hamlet,  chapelry  or  place  in  England, 
which  two  churchwardens  or  chapelwardens  had  formerly  been  appointed, 
shall  be  deemed  and  taken  to  be  as  good  and  effectual,  to  all  intents  and 
purposes,  as  if  the  same  indentures  or  certificates  had  been  executed  by  one 
or  more  churchwarden  or  chapelwarden,  churchwardens  or  chapelwardens 
legally  appointed." 


Secondly — The  Form  of  the  Certificate  and  Allowance, 

To  the  Churchwardens  and  Overseers  of  the  Poor  of  the  Parish  of  in  the 

County  of 

\We  the  churchwarden*  and  overseers  of  the  poor  of  the  parish  of  in  the  county 

do  hereby  certify,  own,  and  acknowledge,  that  £.   F.  labourer ,  is  an  in- 
aforesaid.     In  witness  whereof  we 
day  of  in  the  year  of 


2.  The  form  of 
certificate. 


hmhitai 


int  legally  settled  (a)  in  our  parish  of 
hereunto  set  our  hands  and  seals,  the 
emr  Lord 
Attested  by 
N.  O. 
P.Q. 


T  "  K    c  Overseers  of  the  poor. 


We  R.  S.  and  T.  U.  esquires,  two  of  his  Majesty*  s  justices  of  the  peace  in  and  for  justices'  allow- 
tkm  strid  county  of  do  allow  of  the  above  written  certificate.      And  we  do   auce. 

ttUo  certify,  that  N.  O.,  one  of  the  witnesses  who  attested  the  same,  hath  this  day  made 
msth  before  us,  the  said  justices,  that  he  the  said  N.  O.  did  see  the  churchwardens 


(«)    Certificate    acknowledging    the     been  held  sufficient.     Rex  v.  Hilperton, 
pauper    to    be   an   inhabitant,  without     Burr.  S.  C.  2*27. 

-.•^•.»     ftkjk    ^  sir  Am      «*     Imnnll.t    *»*il*A    '*     })||g 


using  the  words  "  legally  settled,' 


U  V   2 
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case,  the  indenture  was  produced  on  one  side,  and  there  was  no  evidence  to  Eleventhly,  Of 
impeach  it  on  the  other,  and  Le  Blanc,  J.,  says,  "  The  question  then  is,  teitlement  by 
whether  by  any  intendment  of  law  such  an  indenture  can  be  good  ?"  and  acknowledge 
both  Judges  say,  it  might  be  considered  good  "  by  intending  that  there  was  mfnt*  *c' 
a  custom  in  the  particular  parish  to  have  only  one  churchwarden."  There 
are  two  acts  of  parliament  which  bear  upon  this  question,  and  which  contain 
similar  language ;  the  43  Eliz.  c.  2,  s.  5,  which  relates  to  parish  apprentices, 
and  the  8  &  9  W.  III.  c.  30,  which  relates  to  the  granting  of  certificates. 
Both  these  acts  require  that  there  shall  be  tbe  concurrence  of  the  church- 
wardens and  overseers  "  or  the  major  part  of  them,"  to  give  validity  to  the 
indentures  and  certificates  respectively,  and  therefore  decisions  upon  the  one 
throw  a  light  upon  the  other;  and  notwithstanding  the  statute  17  Geo.  II. 
c  38,  8.  3,  which  gives  to  the  justices  a  power  of  appointing  an  additional 
overseer  when  one  shall  die  in  the  course  of  the  year,  I  think  that  this  case 
is  to  be  considered  as  it  would  have  been  prior  to  the  period  when  that  act 
passed.  Generally  speaking,  there  are  two  churchwardens  in  every  parish  ; 
oat,  by  custom,  there  may  be  one  only.  By  law,  there  must  be  two  overseers 
originally  appointed,  and  an  appointment  of  less  than  two  is,  upon  the  face 
of  it,  bad ;  but  if  by  custom  there  may  be  only  one  churchwarden  appointed, 
and  if  there  be  two  overseers  duly  appointed,  death  may  reduce  the  number 
to  one,  and  then  the  question  would  be,  whether,  prior  to  the  statute  17  Geo. 
II.,  that  churchwarden  and  that  overseer  might  not  do  the  act  in  question,  as 
constituting  the  major  part  of  the  persons  originally  appointed.  In  the  case 
of  Rex  v.  St.  Margaret*,  Leicester,  there  was  a  very  plain  and  decisive  objec- 
tion to  the  certificate,  because  in  that  case  there  was  only  one  overseer  origi- 
nally appointed,  and  it  was  with  reference  to  that  fact,  that  the  language  of 
Lord  Euenborough  and  Lawrence,  J.,  there  is  to  be  applied.  They  said  that 
the  certificate  act,  8  &  9  W.  III.  c.  30,  requires  that  a  certificate  shall  be 
granted  under  the  hands  and  seals  of  the  churchwardens  and  overseers  of 
me  parish,  or  the  major  part  of  them.  It  has  6ince  been  decided,  in  Bex  v. 
Hinckley  and  Rex  v.  Earl  Shilton,  that  though  the  word  in  the  statute  is 
M  churchwardens,"  yet,  by  custom,  if  one  only  be  appointed,  that  one  will  be 
sufficient  to  satisfy  the  word  churchwardens ;  but  it  being  clear  that,  by  law. 
less  than  two  overseers  cannot  be  appointed,  there  must  have  been  originally 
two  overseers ;  and  in  the  case  of  Rex  v.  St.  MaryareCs,  Leicester,  it  was 
stated  as  a  fact  that  there  was  one  only.  In  Rex  v.  Clifton  the  certificate 
was  stated  to  be  under  the  hand  and  seal  of  J.  W.,  "  only  overseer  of  the 
poor  of  the  township,"  and  therefore  the  Court  decided,  not  upon  the  language 
of  the  certificate  itself,  but  upon  the  fact  that  originally  there  had  been  an 
appointment  of  one  only.  The  cases  of  Rex  v.  Hinckley  and  Rex  v.  Earl 
Shilton,  both  establish  this  proposition,  that  if  a  certificate,  or  the  binding  of 
a  parish  apprentice,  be  by  one  churchwarden  and  one  overseer,  it  is  good,  and 
it  is  only  because  in  this  case  the  certificate  describes  Edtvard  Webb  as  "  the 
only  overseer,"  that  we  are  at  liberty  to  assume  that  there  was  originally  a 
bad  appointment.  Now  let  us  consider  the  law  of  presumption,  with  reference 
to  that  point  Are  we  to  presume  that  it  was  non  rite  actum  ?  The  statute 
says  that  the  justices  are  to  appoint  two  overseers.  Are  we  then  to  presume 
that  the  justices  have  deviated  from  their  duty  and  appointed  one  only,  or 
are  we  not  rather  to  presume  that  two  overseers  had  been  duly  appointed, 
and  that  one  of  them  had  died  ?  The  law  will  presume  that  a  party  has 
conformed  to  the  law  ;  and  if  we  are  to  make  any  presumption,  it  is  ut  res 
tnayis  valeat  auam  pereat.  Between  these  two,  I  say,  that  presumption 
ought  to  prevail  which  assumes  that  the  justices  have  conformed  to  the  law ; 
and  therefore  I  think  we  ought  rather  to  support  the  instrument  than  destroy 
it-  Upon  this  principle  it  appears  to  me,  we  are  at  liberty  to  assume  that  iu 
this  case,  William  Goodman  was,  by  the  custom  of  tills  parish,  the  only  church- 
warden appointed ;  that  Edward  Webb  was  the  only  surviving  overseer,  that 
he  duly  granted  the  certificate  in  the  character  in  which  he  is  described  upon 
the  lace  of  the  instrument,  which  he  would  not  have  done  had  he  not  been 
regularly  and  duly  appointed ;  and  that  we  are  bound  to  intend,  according 
to  the  language  of  Lord  EUenborouyh,  in  Rex  v.  Hinckley,  that  there  had 
been  originally  a  good  and  valid  appointment  of  two,  there  being  no  evidence 
to  shew  what  the  appointment  was,  or  to  rebut  the  inference  arising  from  the 
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churchwarden  by  custom,  we  must  presume,  particularly  after  an  acquiescence  Eleventhly,  Of 
of  sixty-three  years,  that  the  person  who  signed  the  certificate  was  a  majority  settlement  by 
of  the  existing  body,  and  consequently  that  this  was  a  valid  certificate. —  acknowledge 
LittUdale,  J.  I  am  of  the  same  opinion.  A  certificate  signed  by  one  ntent,  %Cm 
churchwarden  and  one  overseer  alone,  would  certainly  not  be  sufficient, 
unless  the  law  would  intend  something  more.  But  it  appears  to  me,  that 
upon  the  face  of  this  instrument,  we  are  at  liberty  to  intend  those  circum- 
stances which  are  necessary  to  give  it  validity.  First,  with  respect  to  the 
churchwarden,  I  think  there  is  no  difficulty  in  intending  that  he  was  such 
a  churchwarden  as  the  custom  of  the  parish  would  authorise,  inasmuch  as, 
by  custom,  there  may  be  only  one  churchwarden  in  a  parish.  Then,  secondly, 
with  respect  to  the  overseer,  though  a  certificate  signed  by  one  overseer  would 
be  bad,  still  we  are  at  liberty  to  assume,  from  the  language  of  this  certifi- 
cate, that  there  were  originally  two  overseers  appointed,  but  that  one  had 
died  after  the  appointment,  and  before  the  certificate  was  granted.  It  is 
said,  we  are  called  upon  to  intend  death  instead  of  the  continuance  of  life. 
So  we  are ;  and  I  think  we  are  at  liberty  to  do  so,  until  the  contrary  be 
shewn.  But  we  are  placed  in  the  situation  of  choosing  between  two  intend- 
ments, a  particular,  and  a  general  intendment;  first,  that  a  party  should  be 
presumed  to  live,  when  once  shewn  to  be  alive ;  and  second,  that  every  thing 
shall  be  presumed  to  be  right  according  to  law.  Now  the  question  is,  Which 
of  these  two  intendments  is  to  prevail  ?  because  it  is  impossible  that  both  can 
operate.  The  intendment  that  every  thing  is  to  be  presumed  to  be  right 
according  to  law,  is  a  general  intendment,  and,  I  think,  ought  to  prevail, 
especially  in  a  case  of  this  description,  until  the  contrary  is  shewn.  In  the 
eases  of  Rex  v.  Clifton,  and  Rex  v.  St.  Margaret's,  Leicester,  the  question 
at  intendment  did  not  arise,  because  the  facts  did  not  warrant  it    There  the 

riintment  of  one  overseer  was  nugatory,  being"  contrary  to  the  statute, 
here,  after  the  lapse  of  sixty-three  years,  the  description  of  the  overseer 
any  warrant  us  in  presuming  an  original  appointment  of  two  overseers,  and 
enable  us  to  intend  that  one  of  them  had  died.  The  cases  of  Rex  v. 
Hinckley  and  Rex  v.  Earl  Shilton,  are  authorities  to  warrant  the  Court  in 
saying,  that  every  thins;  must  be  presumed  to  be  rightly  done,  until  the 
contrary  is  proved.  So  m  Rex  v.  Morris,  which  was  the  case  of  an  appoint- 
ment by  justices  of  one  overseer  for  a  hamlet  in  a  particular  parish,  in  which 
the  question  was,  whether  only  one  overseer  could  by  law  be  appointed, 
Lord  Kenyan  says,  "  This  Court  has  invariably  made  a  distinction  between 
orders  of  justices  and  convictions,  and  said,  that  every  thing  is  to  be  intended 
in  support  of  the  former ;"  and  speaking  of  the  objection  there,  as  to  the 
supposed  illegality  of  the  appointment  of  one  overseer,  he  said,  "  we  are  not 
left  to  conjecture  that  no  other  person  was  appointed  overseer  of  this  place, 
for  it  appears  on  the  order  of  sessions,  that  this  was  an  appeal  of  one  of  the 
overseers."  Now,  when  we  apply  what  that  learned  judge  says  to  the  present 
case,  that  every  thing  should  be  intended  in  support  of  the  order  of  justices, 
I  think  it  will  justify  our  opinion  on  the  present  occasion.  This  certificate 
is  a  public  document,  and  though  not  framed  by  justices  of  the  peace,  yet 
being  the  act  of  the  parish  officers,  the  Court,  for  the  same  reason  that  it 
intends  every  thing  in  favour  of  an  order  of  justices,  will  intend  every  thing 
in  favour  of  an  instrument  made  by  parish  officers.  On  the  whole,  there- 
fore, I  am  of  opinion  that  this  is  a  valid  certificate.    Order  of  sessions  affirmed. 

Rex  v.  Austrey,  6  M.  &  S.  319.  The  case  is  fully  stated  in  the  judgment 
given  by  Lord  Ellenborough  : — 

In  this  case  an  order  of  removal  of  J.  Smith,  from  St.  Margaret's, 
Leicester,  to  Austrey,  was  confirmed,  subject  to  a  case.  The  question  now 
remaining  for  the  opinion  of  the  Court,  arose  upon  a  certificate,  duly  at- 
tested and  allowed  by  two  justices,  granted  to  the  pauper,  purporting  to  be  the 
certificate  of  J.  S.,  J.  P.,  and  J.  B.,  churchwardens  and  overseers  of 
Appleby,  acknowledging  the  pauper  to  be  settled  at  Appleby.  In  witness 
whereof  (the  certificate  stated)  we  have  hereunto  set  our  hands  and  seals, 
the  4th  of  April,  1768.  This  certificate,  the  case  states,  is  under  the  hands  of 
S.,  P.,  audi?.,  but  there  are  only  toco  seals,  one  opposite  to  the  names  ofS.. 
and  P.,  styled  churchwardens,  and  the  other  opposite  the  name  of  B.,  styled 


The  certificates 
must  be  under 
the  distinct  and 
several  seal  of 
each  church- 
warden and  over- 
seer. 
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appears  to  us  not  sufficient;  but  it  ought  to  be  under  the  actual  distinct 
seal  of  each  of  the  three,  that  is  to  say,  under  a  distinct  and  several  sealed 
impression  adopted  by  each  of  the  three.  The  necessity  and  importance  of 
reauiring  this  is  still  more  striking  in  cases  of  warrants  of  imprisonment, 
(where  they  are  required  to  be  under  the  hands  and  seals  of  two  justices  of 
the  peace),  where  resistance  and  death  might  follow,  and  where  the  justifi- 
cation or  high  criminality  of  the  officer  or  of  the  party  to  be  apprehended, 
would  depend  upon  the  uncertainty,  and  upon  the  subsequent  establishment 
by  extrinsic  proof,  whether  the  seal,  if  one  sealed  impression  on  the  warrant 
would  in  any  case  do,  was  used  so  as  to  be  considered  in  law  the  seal  of  both 
or  one :  the  consequence  is,  we  think,  the  certificate  is  void,  and  that  the  order 
of  sessions  must  be  confirmed. 

Bex  v.  Whitchurch,7  B.  $  C.  573 ;  1  M .  $•  B.  Mag.  Ca.  167.  Order  of 
removal  of  William  Bray,  &c,  from  Whitchurch  to  St.  Mary's  Bourne, 
quashed.  Case :  A  certificate  was  produced,  by  which  J.  Harbutt,  W. 
Piper,  W.  Arundel,  and  W.  Phillpott,  churchwardens  and  overseers  of  St. 
Mary's  Bourne,  acknowledged  W.  Bray,  jun.,  and  his  wife,  William, 
Mary,  and  Elizabeth,  their  children,  to  be  inhabitants  settled  in  St.  Mary's 
Bourne.     Signed,  &c.,  "  In  witness  whereof  we  have  hereunder  set  our 

hands  and  seals,  this  7th  day  of  September,  1758.  ,  (L.  S.),W.  Piper, 

fL-S.),  churchwardens;  W.  ArundeU,  (L.  S.),  the  mark  of  W.  Phillpott, 
(L.  S.),  overseers.    Attested  by  us,  T.  May,  A.  Neave" 

It  was  directed  to  Whitchurch,  and  was  duly  alio  wed  on  the  12th  of  Sep- 
tember, 1758.     William  Bray,  jun.,  the  grandfather  of  the  pauper,  resided 
in  Whitchurch  till  the  time  of  his  death,  in  1799;  William  Bray,  his  son, 
also  named  in  the  certificate,  had  resided  there  ever  since  the  certificate  was 
granted ;  and  the  pauper  had  resided  there  from  the  time  of  his  birth,  till 
the  time  of  this  order.    It  appeared  by  the  visitation  books,  that  St.  Mary's 
Bourne  is  in  the  diocese  of  Winchester,  and  is  a  peculiar  within  the  juris- 
diction of  the  Chancellor's  visitation.    Harbutt  and  Piper  were  not  sworn 
churchwardens  in  1758,  till  the  15th  of  September.    No  churchwardens 
appeared  by  the  books  to  have  been  sworn  at  the  visitation,  from  1751  to 
1758 :  the  visitation  book  for  1750  was  lost.     It  appeared  from  the  re- 
gistrar, that  it  was  the  course  of  office  to  make  an  entry  in  the  visitation 
books  of  the  swearing  of  churchwardens,  at  the  time  of  swearing,  whether 
the  swearing  takes  place  at  the  visitation,  or  afterwards.     If  it  took  place 
afterwards,  the  registrar  always  entered  it,  but  he  had  not  looked  over  the 
books  before  his  time  to  see  whether  there  was  any  entry  of  such  subsequent 
swearings.     At  Easter,  1750,  /.  Longman  was  nominated  churchwarden. 
In  1757,  T.  Cowdey  and  E.  Maltin  were  nominated  churchwardens,  and 
Harbutt  signed  the  nomination.     At  Easter,  in  1758,  Thomas  Harbutt  and 
William  Piper  were  nominated  churchwardens.   The  pauper  was,  on  the  7th 
day  of  December,  1 790,  bound  by  indenture  to  his  grandfather,  for  seven  years, 
which  he  served  in  Whitchurch.  The  father  of  the  pauper,  sixteen  or  seven- 
teen years  ago,  received  relief  from  the  overseers  of  St.  Mary's  Bourne,  he 
at  that  time  residing  at  Whitchurch.    He  has  also,  constantly,  for  these  last 
two  years,  received  relief  from  St.  Mary's  Bmirne ;  and  no  objection  was 
made  upon  his  application  for  relief,  when  he  required  it.    The  pauper  had 
been  occasionally  relieved  by  St.  Mary's  Bourne,  nearly  ever  since  his 
apprenticeship,  whenever  he  wanted  it,  and  has  constantly  received  relief  for 
the  last  seven  or  eight  years.    The  sessions  thought  the  certificate  inade- 
quately executed. — Bay  ley,  J.    The  certificate,  upon  the  validity  of  which 
the  question  in  this  case  turns,  was  granted  nearly  seventy  years  ago.    It 
contains  the  names  of  four  persons,  whom  it  describes  as  churchwardens  and 
.overseers  of  St.  Mary's  Bourne.    It  appears  by  the  visitation  book,  that  the 
churchwardens  were  sworn  into  office  three  days  after  the  allowance  of  the 
certificate ;  therefore  it  has  been  contended,  that  the  execution  by  Piper 
being  an  act  done  before  he  was  sworn,  was  done  without  authority,  ana  is 
not  binding  upon  the  parish.  Now,  though  the  fact  may  be,  that  at  the  time 
when  he  executed  this  certificate  he  had  not  taken  the  oath  of  office,  still 
the  other  parish  into  which  the  pauper  went,  and  in  which,  in  consequence 
of  his  having  the  certificate,  he  was  suffered  to  reside,  must  have  been 


A  certificate 
mated  In  1759 
by  tour  persons, 
as  churchwar- 
dens and  over- 
seers, was  signed 
by  both  over- 
seers, and  by  one 
churchwarden. 
The  churchwar- 
den was  nomi- 
nated at  Easter, 
and  sworn  in 
September,  the 
usual  time  for 
swearing  church- 
wardens, and 
there  was  no 
proof  of  his  bar- 
ing been  sworn 
when  he  signed 
the  certificate. 
The  parish  re- 
lieved the  pauper 
and  bis  family  in 
another  parish, 
at  various  times, 
from  1768  to 
18*7:  Held,  first, 
that  the  execu- 
tion by  two  over- 
seers and  one 
churchwarden, 
was  an  execution 
by  the  major  part 
of  the  church- 
wardens and 
overseers;  and 
secondly,  that 
after  such  a  lapse 
of  time,  the  Court 
will  presume  that 
the  churchwar- 
den was  sworn 
before  he  signed 
the  certificate. 
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Rex  t.  Samborn,  3  T.  R.  609.  The  certificate  stated  that  T.  A.  and 
R.  B.  of  Samborn,  churchwarden  and  overseer  of  the  parish  of  Great 
Coughton,  acknowledged  thepauper  to  be  settled  at  Samborn,  in  their  said 
parish  of  Great  Coughton.  Tne  hamlet  of  Samborn  maintains  its  own  poor 
separately  from  the  parish,  and  has  a  churchwarden  and  overseer  of  tneir 
own.  T.  A.  and  R.  B.,  were  churchwardens  and  overseers  of  Samborn,  at 
the  time  of  granting  the  certificate.  It  was  objected  that  evidence  ought 
to  have  been  received,  to  shew  that  the  persons  described  in  the  certifi- 
cate as  the  officers  of  the  parish,  were  the  officers  of  the  hamlet. — Butter,  J. 
The  evidence  does  not  contradict,  but  it  explains  the  certificate. 

Rex  v.  St.  Ives y  2  Sees.  Ca.  153.  A  mandamus  was  moved  for,  to  com- 
pel the  churchwardens  and  overseers  to  sign  a  certificate,  acknowledging  a 
poor  person  being  settled  in  their  parish,  on  an  affidavit  that  he  had  served 
an  apprenticeship  there,  and  that  he  was  capable  of  getting  a  good  live- 
lihood elsewhere;  but  die  Court  rejected  tne  motion  as  a  very  strange 
attempt 

Fifthly — Of  Allowance  and  Attestation,  (a) 

Rex  v.  Wooton,  St.  Lawrence,  Burr.  S.  C.  581 ;  2  Bolt,  713.  The  parish 
officers  of  St.  Lawrence  gave  to  Thomas  Pryor,  the  pauper,  a  common 
printed  form  of  a  certificate,  acknowledging  him  to  be  settled  in  St.  Lawrence. 
It  was  signed  and  sealed  by  the  parish  officers,  and  attested  by  two  witnesses. 
But  the  blanks  for  the  allowance  of  justices  were  not  filled  up,  and  no  name 
of  any  justice  signed  thereto.  On  his  return  to  the  parish  granting  the 
certificate,  they  relieved  him  until  the  time  of  his  removal. — By  Lord 
Mansfield,  C.  J.  A  certificate  cannot  conclude  the  parish,  unless  properly 
signed.  The  certificate  act  specifies  certain  checks  and  guards  upon  certm- 
cates. The  justices  are  not  obliged  ministerially  to  allow  and  sign  a  certifi- 
cate ;  they  are  not  bound,  at  all  events,  to  allow  and  sign  it ;  they  have  a 
discretion  to  allow  it,  or  not  to  allow  it,  if  it  be  liable  to  objection.  The  act 
requires  a  conclusive  certificate,  to  be  under  the  checks  and  guards  therein 
particularised.  This  certificate  wants  them;  therefore  it  is  no  certificate 
within  this  act  And  if  it  be  not  a  certificate  within  the  act,  it  cannot  con- 
clude the  parish. — Yates  and  Aston,  Js.,  concurred. 

Rex  v.  Austin  (See  case,  ante).  The  certificate  was  allowed  by  two 
justices  of  Derbyshire.  The  certifying  parish  (Appleby)  was  situated  partly 
in  Derby  and  partly  in  Leicester. — By  the  Court.  The  allowance  of  a  certifi- 
cate by  two  justices  was  not,  like  the  removal  of  a  pauper,  strictly  an  act  of 
jurisdiction,  although  the  justices  had  a  discretionary  power  to  refuse  or 
allow  a  certificate ;  yet  the  allowance  was  merely  a  voucher  that  credence 
was  due  to  the  acknowledgment  of  the  churchwardens  and  overseers,  that 
the  pauper  was  settled  in  their  parish.  For  this  purpose,  the  justices  of 
either  county  might  be  supposed  to  have  a  competent  knowledge  of  the  par- 
ties, although  one  end  oi  the  parish  might  be  situate  in  an  adjoining 
county ;  and,  therefore,  they  might  be  taken  to  be  within  the  meaning  of 
the  act. 

Rex  v.  Boston,  2  Bott,  561 .  It  was  decided  that  the  justices  who  allowed 
the  certificate,  might  also  attest  as  witnesses ;  but  that  it  must  appear  upon 
the  certificate  that  they  took  upon  them  to  act  in  both  capacities. 

Barleycroft  v.  Coleoverton,  1  Strange,  402 ;  2  Bott,  710.  Order  of  removal 
from  B.  to  C.,  reciting  that  the  pauper  had  come  with  a  certificate,  allowed 
according  to  the  act,  from  C.  to  B.,  and  being  now  become  chargeable,  they 
send  him  back  to  C.  Moved  to  be  quashed,  because  it  is  not  said  the  cer- 
tificate was  attested,  but  only  that  it  was  allowed.  Sed  per  Curiam.  The 
attestation  is  by  the  statute  made  previous  to  the  allowance ;  and,  therefore, 
when  they  say  it  was  allowed  according  to  the  act  of  parliament,  we  must 
intend  it  was  attested,  for  otherwise  it  could  not  be  so  allowed.  Order  con- 
firmed. 


If  the  parish  is  in 
two  counties,  the 
justices  of  either 
may  allow  it. 


The  justices  who 
allow,  may  attest 
as  witnesses. 

When  due  allow- 
ance  presumed. 


(a)  See  division  of  the  subject,  ante,  662. 
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nothing  said  or  done  by  a  person  having  at  the  time  an  interest  in  the  tub-    Eleventhly,  Of 
ject  matter,  shall  be  evidence  either  for  him  or  persons  claiming  under     settlement  fry 
him.    Now  the  entry  in  this  book  is  of  that  description ;  for  it  is  made  by  a      acknowledge 
person  having  an  interest  to  make  it,  inasmuch  as  it  is  produced  as  proof  of       **nt,  cfc. 
the  delivery  of  a  certificate  by  which  the  parish  of  which  the  party  making  4proofofc^~~ 
an  entry  is  an  inhabitant,  is  to  be  relieved  from  the  burden  of  maintaining  tincata. 
the  individual  named  in  the  certificate.     I  think,  therefore,  that  the  safest 
course  which  the  court  can  pursue  will  be  to  hold,  that  the  sessions  were 
justified  in  rejecting  this  evidence.    There  are,  however,  in  this  case,  other 
circumstances  from  which  the  sessions  may  draw  the  conclusion,  (if  they 
shall  think  fit  so  to  do,)  that  the  certificate  was  in  fact  delivered.    I  think, 
therefore,  that  the  case  should  go  back  to  be  reheard  upon  that  point — 
Bayley,  J.  I  am  entirely  of  the  same  opinion,  that  the  entry  in  this  book 
was  not  evidence,  the  effect  of  it  being  to  advance  the  interest  of  the  person 
who  made  it — Holroyd,  J.,  concurred.    Case  sent  back  to  be  reheard. 

Rex  v.  Ryton,  5  T.  R.  259.  Where  the  respondents  produced  a  certi- 
ficate, more  than  thirty  years'  old,  purporting  to  be  granted  to  their  parish 
by  the  appellant  parish,  the  Court  of  King's  Bench  said  that  it  was  suffi- 
cient for  the  respondents  barely  to  produce  the  certificate  to  the  sessions, 
without  giving  any  account  of  it     [See  Rex  v.  Nether  thong,  ante,  674.] 

Rex  v.  Wooton  St.  Lawrence,  Burr.  S.  C.  581 ;  2  Bott,  713.  The  certi- 
ficate had  not  been  duly  allowed,  still  it  was  argued  that  it  amounted  to  an 
admission  by  the  parish  of  the  pauper's  then  settlement ;  but  the  Court  held 
that  if  it  was  not  a  certificate  within  the  act,  it  did  not  conclude  the  parish, 
and  if  allowed  as  evidence  and  presumption,  would  lead  to  great  litigation. 

Bat  in  Rex  v.  St.  Nicholas,  Harwich,  Burr.  S.  C.  171.,  Wright,  J.,  said, 
that  the  neglect  to  deliver,  did  not  make  the  certificate  ineffectual ;  the 
parish  who  gave  the  certificate  is,  at  all  events,  bound  by  the  certificate, 
and  the  certificate  is  therefore  good  as  against  them. 

[When  allowance  presumed,  ante,  673.] 

Seventhly— Of  the  Delivery  of  Certificates,  (a) 

A  certificate  of  the  master  must  be  delivered,  to  prevent  his  apprentice  from  7>Ot  the  delivery 
acquiring  a  settlement (6)    RexY.Wernley.    [See  case  and  judgment, /km*.] 

Rex  v.  Egremont,  14  East,  253.  Wm.  Gainsford  removed  from  Egre- 
mont  to  Cockermouth,  order  quashed.  Case :  The  pauper  was  bound  appren- 
tice to  J.  Raney,  April  18th,  1802,  for  seven  years,  and  served  more  than 
forty  days  of  the  latter  part  of  his  apprenticeship  with  /.  B.  in  Cockermouth, 
who  came  into  that  parish  with  a  certificate  from  an  Amicable  Society, 
acknowledging  him  to  be  a  member  of  that  society.  On  the  certificate  was 
an  indorsement  signed  by  a  justice,  according  to  the  act  The  only  question 
was,  Whether  the  production  of  the  certificate  was  sufficient  evidence  under  the 
3d  Geo.  III.  c.  54,  without  proof  of  its  having  been  delivered  to  the  church- 
wardens and  overseers  of  Cockermouth'/ — It  was  said,  that  this  evidence  was 
sufficient,  for  the  18th  sect  of  the  act  provided  that  such  a  certificate  so  attested 
and  certified, "  shall  be  taken,  deemed,  and  allowed  in  all  courts  whatsoever, 
as  duly  and  fully  proved,  and  shall  be  taken  and  received  as  evidence, 
without  other  proof  thereof."  But  that  if  this  were  not  sufficient,  yet  the 
sessions,  under  the  circumstances,  might  presume  that  it  had  been  delivered 
as  it  was  produced  in  court  by  the  parish  of  Cockermouth. — Lord  Ellen- 
borough,  C.  J.  To  warrant  them  in  presuming  any  fact  there  must  be  pre- 
sumable matter.  The  mere  giving  of  the  certificate  by  the  society  to  the 
member,  is  not  made  sufficient  by  the  act  to  protect  his  residence  under  it  in 
the  parish,  without  a  delivery  of  it  to  the  parish  officers.    The  17th  sect. 


of  certificate*. 

The  mere  deli- 
very of  a  certifi- 
cate from  a 
friendly  society 
to  a  member,  un- 
der ss  Geo.  s.  c. 
54,  not  sufficient 
to  prevent  a  set. 
tlement. 


(«)  See  division  of  the  subject,  ante, 

662. 

(6)  In  the  above  case  of  Rex  v.  St. 
Nicholas,  Harwich,  Chappie,  J.,  is  re- 
ported to  have  said,  that  the  delivery  to 
an  inhabitant,  though  it  did  not  appear 
that  he  was  a  parish  officer,  is  sufficient ; 


but  this  mode  would  afford  such  an  op- 
portunity for  fraudulently  defeating  the 
object  of  the  regulation,  that  the  courts 
would  hardly  countenance  such  doctrine, 
especially  as  the  statute  seems  to  require 
a  delivery  to  the  churchwardens  or  over. 
seers. 


settlement  by 

acknowledge 

memt,  fa. 

9.  What  Indlri. 
doala,*x. 

A  certificate  doea 
not  extend  to 
grandchildren, 
nor  to  children 
after  they  be- 
come head*  of 
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Rex  v.  Darlington,  4  T.  R.  797.  Sarah,  widow  of  T.  Milbum,  and  Eleventhly,  Of 
seven  children,  were  removed  from  Ail  Saints  to  Darlington.  Order  con- 
firmed. Case :  The  grandfather  of  the  pauper's  husband  came  to  All  Saints, 
with  a  certificate  from  Darlington.  During  his  residence  there  he  had  a 
son,  Thomas,  who  lived  with  him  as  part  of  his  family,  except  for  one  year, 
when  he  was  a  servant  in  All  Saints ;  after  which  service  he  returned  to  his 
father,  and  married,  when  he  had  a  child,  the  pauper's  husband,  who  lived 
in  All  Saints  till  his  death.  The  pauper's  husband,  at  the  age  of  fourteen, 
was  hired  and  served  for  three  years  in  All  Saints.  Some  time  before  this 
service,  the  grandfather  returned  with  his  wife  to  Darlington,  (leaving  his 
son  and  son's  family  behind,)  and  died  there. — Lord  Kenyon,  C.  J.  By 
8  &  9  W.  III.  c.  30,  the  parish  to  which  the  certificate  is  granted,  is  obliged  ^  t^nM  wn 
to  receive  the  certificated  person,  together  with  his  or  her  family.  Now  what  data  of  those  who 
is  the  fair  legal  import  of  the  word  family?  It  is  true  that  in  construing  a  Ure  UDd?iheh 
will,  and  where  it  is  the  intention  of  the  testator  that  it  shall  extend  beyond  SJpele^amU 
tike  immediate  children,  it  may  have  that  operation :  but  that  is  not  the  sense  has,  who  form  his 
in  which  it  is  used  in  this  act.  In  common  parlance,  the  family  consists  of  flra*aMe* 
those  who  live  under  the  same  roof  with  the  pater-famUias ;  those  who  form 
his  fire-side.  But  when  they  branch  out  and  become  the  heads  of  new 
establishments,  they  cease  to  be  part  of  the  father's  family.  I  admit  that 
a  certificate  extends  to  the  son  on  account  of  the  positive  words  of  the  act  of 
parliament,  he  being  part  of  the  father's  family;  but  when  he  himself 
becomes  the  head  of  a  family,  then  the  words  of  the  statute,  public  policy, 
and  the  convenience  of  mankind,  require  that  he  should  no  longer  be  con- 
sidered as  part  of  his  father's  family,  or  be  protected  by  the  certificate 
granted  to  nis  father.  Giving  full  effect  to  the  certificate,  as  far  as  the 
words  of  the  act  and  the  intention  of  the  legislature  go,  I  think  it  meets  with 
its  boundary  line,  when  it  has  protected  the  family  of  the  certificated  person ; 
that  is,  all  those  who  live  with  the  paterfamilias ;  and,  consequently,  tnat  this 
grandchild,  who  was  the  son  of  the  head  of  a  distinct  family,  was  not  pre- 
vented gaining  a  settlement  by  hiring  and  service. — Grose,  J.  Grandchildren 
are  not,  properly  speaking,  of  the  family  of  the  grandfather,  but  of  his  son ; 
for  when  the  son  becomes  the  head  of  a  new  branch,  and  has  children  of  his 
own,  he  ceases  to  be  a  part  of  his  father's  family,  and  his  children  then  form 
a  part  of  his  own  family.  Orders  quashed.  [Same  point  in  Rex  v.  Heath, 
5  T.  R.  583 ;  and  Rex  v.  Hampton,  id.  266.] 

Rex  v.  Testerton,  5  T.  R.  258.  Testerton  gave  Great  Ryburgh  a  certi- 
ficate for  T/wnuu  Wood,  the  father  of  the  pauper,  his  wife,  and  seven 
children,  by  name,  of  which  the  pauper  was  one.  The  pauper  lived  with 
his  father  at  Ryburgh  till  he  was  twenty ;  he  then  lived  as  a  servant  in 
Ryburgh  for  a  year,  and  returned  to  his  father.  He  then  served  two  years 
more  as  a  servant  in  Ryburgh,  and  afterwards  returned  to  his  father,  and 
resided  a  year  with  him,  and  then  married,  and  has  lived  in  Ryburgh  till 
this  order  was  made,  but  never  with  his  father  since  his  marriage.  His 
lather  has  been  dead  about  five  years.  Lord  Kenyon  said,  This  case  was 
not  contrary  to  Rex  v.  Darlington,  for  here  the  pauper  is  mentioned  by 
name  in  the  certificate  itself,  and  he  has  never  gained  any  settlement  or 
lived  out  of  the  certificated  parish  since  it  was  given.  Order  of  removal  to 
Testerton,  confirmed. 

Rex  v.  Batheaston,  8  T.  R.  446.  E.  Gay,  the  grandfather  of  the  pauper,  Same  point 
went  to  Box  with  a  certificate  from  Batheaston,  certifying  him,  his  wife, 
and  "  Edward  and  Thomas  their  children."  Edward  lived  with  his  father 
till  he  married  at  Box,  and  had  the  pauper,  who  was  hired  and  served  as  a 
servant  in  Box.  The  order  of  removal  of  pauper  to  Batlieaston  was  confirmed : 
and  the  Court  of  King's  Bench  held,  That  the  distinction  was  taken  in  Rex 
v.  Testerton,  between  those  cases  where  the  certificate  is  granted  to  a  person 
and  his  family  generally,  and  those  where  the  son  is  mentioned  by  name  in 
the  certificate ;  that  in  the  former,  a  grandson  is  not  within  the  protection  of 
the  certificate ;  but  that  in  the  latter,  where  the  son  is  named,  his  family, 
until  they  are  emancipated,  are  within  the  protection  of  the  certificate,  not 
as  the  grandchildren  of  the  principal  person  named,  but  as  the  family  and 


If  the  child  Ir 
named  in  the  cer- 
tificate, his  chil- 
dren are  in- 
cluded. 
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born  in  their  township,  as  persons  legally  settled.    R.  Cass  was  born  at    Eleventhly,  Of 
the  time  of  the  certificate  so  granted  and  delivered,  and  during  the  time  of     settlement  by 
the  pauper's  serving  him,  was  a  married  man,  residing  with  his  family  in      acknowledge 
Brigham,  apart  from  his  father ;  but  it  did  not  appear  that  he  had  gained        wew*>  ftc* 
any  settlement  there.    The  question  is,  Whether  the  pauper  gained  a  settle-  9.  what  indiri- 
ment  in  Brigham,  by  such  service  with  R.  Cass  P  Paley  and  Courtney,  against  duals,  &c. 
the  order,  were  stopped  by  the  Court — Lord  Ellen  borough,  C.  J.,  said,  This  bom  at  the  time 
appears  very  clearly  to  have  been  a  service  under  an  indenture  of  appren-  ^rtScatc8*?0 
ticeship,  to  a  person,  who  at  the  time  was  not  protected  by  the  certificate,  lnngashecon- 
and,  consequently,  such  a  sen  ice  as,  coupled  with  the  residence,  will  entitle  tinueaapartof  his 
-the  pauper  to  a  settlement  in  Brigham.    The  certificate  engages  "  to  receive  thCTcforc^where 
the  lather  and  mother,  their  child  or  children  born,  or  to  be  bom."    The  the  son  married, 
parish  officers,  perhaps,  did  not  know  the  name  of  the  son,  or  probably  they  SJfiJJjJf0*1^!? 
were  ignorant  of  the  fact  that  they  had  any  son  at  the  time ;  but  it  is  clear  from  his  father, 
that  they  meant  only  to  comprehend  the  whole  of  the  family  with  which  the  h*  ui«  certified 
parents  should  migrate.    The  parents  do  migrate  with  their  own  son  into  Cfflh^hKp. 
another  township,  and  there  the  son  afterwards  separates  from  them,  and  prentice  gained  a 
becomes  himself  the  head  of  a  distinct  family,  ana  so  from  that  time  was  settlement  by 

k  emancipated.  This  is  a  main  feature  that  distinguishes  this  case  from  Rex  thesald parish. 
t.  Smcerby,  where  the  party  continued  to  reside  with  his  mother,  and  brings 
it  within  Hex  v.  Mortlahe ;  which  is,  also,  an  authority  to  shew  that  the 
pauper,  by  serving  the  son,  under  these  circumstances,  in  the  certified  town- 
amp,  will  thereby  gain  a  settlement  in  that  township. — Le  Blanc,  J.  It  seems 
to  be  admitted,  that  this  case  falls  precisely  within  the  determination  of  Rex 

:     r.  MortUke,  unless  it  can  be  distinguished  upon  the  terms  of  the  certificate. 

•  The  circumstance  of  distinction  relied  on,  is  this,  that  the  certificate  is,  in 
iti  terms,  an  acknowledgment  of  "  the  child  or  children  born  or  to  be  born," 

•  and  this,  it  has  been  argued,  is  the  same  thing  as  if  the  child  had  been  ex- 
-  preaaly  named  by  its  christian  name  in  the  certificate.    If  this  were  so, 

-  there  would  be  an  end  of  the  question ;  for  it  has  been  determined,  and  that 

-  determination  has  never  been  shaken,  that  a  child  named  in  the  certificate, 
stands  precisely  in  the  situation  of  the  father,  that  is,  as  one  of  the  princi- 
pals mentioned  in  the  certificate ;  and,  therefore,  if  the  son  had  been  named 
m  this  case,  it  would  follow  that  a  service  with  him,  as  an  apprentice,  would 
not  have  conferred  on  him  a  settlement  in  the  certified  parish.    No  case, 
however,  has  been  cited,  to  shew  that  any  thing  less  than  an  express  mention 
of  the  person  by  name,  will  have  the  same  effect  as  naming  him ;  or  that 
•describing  him  by  the  words  "  child  born  or  to  be  born,"  has  ever  been  held 
to  he  equivalent.    The  current  of  all  the  authorities  seems  to  decide  this, 
That  if  a  person,  who  is  not  named  in  the  certificate,  but  only  comes  within 
the   scope  of  it,  as  being  the  child  of  a  person  named,  abandon  the  roof  of 
liis  parents  and  become  himself  the  parent  stock  of  another  family,  such 
person  is  not  only  capable  of  gaining  a  settlement  himself,  but  also  of  being 
the  means  of  others  gaining  a  settlement  by  service  with  him ;  although  his 
father  remains  protected  by  the  certificate.     I  am,  therefore,  of  opinion, 
that  the  decision  of  the  sessions  was  wrong. — Bay  leg,  J.    The  provisions  of 
the  certificate  act  seem  to  place  this  case  in  a  clear  point  of  view.    The  sta- 
tute enacts,  (a)  "  That  if  any  person  or  persons  that  snail  come  into  any  parish 
or  other  place,  there  to  inhabit  and  reside,  shall  deliver  to  the  churchwardens 
or   overseers  a  certificate  under  the  hands  and  seals  of  the  churchwardens 
sjjid  overseers  of  any  other  parish,  township,  or  place,  thereby  acknowledging 
the  person  or  persons  mentioned  in  the  said  certificate,  to  be  an  inhabitant  or 
inhabitants  legally  settled  in  that  parish,  township,  or  place,  every  such  cer- 
tificate shall  oblige  the  said  parish  or  place  to  receive  and  provide  for  the 
^person  mentioned  in  the  said  certificate,  together  with  his  or  her  family, 
whenever  they  shall  happen  to  become  chargeable  to  the  parish,  township,  or 
place  to  which  such  certificate  was  given."    Therefore,  if  a  certificate  be 
■granted  to  a  person  by  name,  the  parish  is  bound  to  provide  for  him  and  his 


(a)  8&9  W.  111.  c.  30,  s.  1. 
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be  an  inhabitant  or  inhabitants  of  the  parish  certifying ;  every  such  certifi-  Eleventhly,  Of 
cate  shall  oblige  the  parish  to  provide  for  the  person  mentioned  in  the     settlement  by 
certificate,  together  with  his  or  her  family,  when  chargeable.    Now  the 
person  to  be  named  in  the  certificate  is  the  paterfamilias,  with  his  family, 
if  lie  happen  to  have  any ;  and  then,  and  not  before,  it  shall  be  lawful  for 
any  such  person  and  his  or  her  children,  &c.  to  be  removed.    1  am  aware 
that  the  word  such  is  not  in  the  enacting  part  of  the  clause ;  but  I  think  it 
most,  to  complete  the  sense,  be  incorporated  there,  being  in  the  antecedent 
part  of  the  statute.    The  scope  and  object  of  the  act  was  to  protect  the  resi- 
dence of  a  father  or  mother  coming  with  their  family  into  another  parish, 
without  casting  a  burthen  upon  it,  or  enabling  them  to  gain  a  settlement 
there  except  in  the  two  ways  mentioned.    There  is  nothing  in  the  act  which 
requires  the  nomination  of  the  constituent  parts  of  their  family,  and  it  is 
sere  artificial  reasoning  which  makes  the  distinction  between  such  of  the 
children  as  are,  and  such  as  are  not,  named  in  the  certificate ;  a  distinction 
which  the  act  itself  does  not  make.    Then  as  the  child,  though  named,  was 
rtfl]  to  be  considered  only  as  a  constituent  part  of  the  family,  it  brings  it  to 
the  question,  Whether  he  was  ousted  of  his  derivative  settlement  from  the 
?    Upon  that  point  I  think  that  the  language  of  Lord  Mansfield  is 
\  in  reason,  and  not  opposed  by  the  act,  mat  the  children  of  all 
must  have  the  settlement  of  the  father  until  they  acquire  another 
themselves.    I  think,  therefore,  that  the  pauper  in  this  case  continuing 
fart  of  his  father's  family  at  the  time,  derived  the  settlement  from  him,  and 
was  not  repelled  from  it  by  the  circumstance  of  being  named  in  the  certifi- 
cate.— Grose,  J.  agreed. — Le  Blanc,  J.  The  sessions  have  sent  this  case  for 
the  opinion  of  the  Court  upon  the  question,  Whether  the  pauper  acquired 
*  derivative  settlement  from  his  father?   We  must,  therefore,  take  it  that 
4he  eon  came  into  the  certificated  parish  as  part  of  his  father's  family,  never 
having  gained  a  settlement  in  his  own  right ;  though  that  was  not  stated 
ra  the  case.    Then  coming  into  the  parish  as  part  of  his  father's  family, 
the  certificate,  with  only  a  derivative  settlement  from  his  father,  the 
is,  Whether  while  he  continued  part  of  his  father's  family,  a  settle- 
gained  by  his  father  there  will  not  also  be  communicated  to  the  son ; 
whether  the  settlement  of  the  son  will  not  also  shift  with  that  of  the  father  ? 
The  cases  of  Testerton  and  Bath  Easton,  have  not  decided  that  the  son  coming 
into  a  parish,  and  continuing  as  part  of  his  father's  family  under  a  certificate, 
jo  not  capable  of  having  his  derivative  settlement  shift  with  his  father's 
settlement;  they  only  decided  that  a  child  named  in  the  certificate,  stood  in 
m,  different  situation  from  that  of  a  child  who  was  not  named ;  and  that  the 
settlement  of  a  son  so  named,  who  had  ceased  to  be  part  of  the  father's  family, 
«hould  not  shift  with  that  of  his  father.    Now,  here,  the  son  had  gained  no 
settlement  of  his  own  at  the  time,  but  was  living  with  the  father  as  part  of  his 
lmmilj ;  and  the  cases  of  Cold  Ashton  and  Deddington,  have  decided  that 
the  settlement  of  a  son  so  circumstanced,  though  named  in  the  certificate, 
shall  vary  with  the  subsequent  settlement  of  the  father ;  and  that  if  he  comes 
into  the  parish  as  part  of  the  father's  family,  with  a  certificate,  his  being 
named  in  it  does  not  prevent  the  shifting  of  his  settlement  with  his  father's. 
This  case  therefore  is  distinguishable  from  those  of  Testerton  and  Bath  Boston. 
——JfryUy,  J.  The  true  construction  of  the  certificate  act  seems  to  be,  that  a 
having  an  independent  settlement  of  his  own,  and  not  merely  a  de- 
settlement  from  the  father,  shall  not,  if  named  in  the  certificate, 
^         a  settlement  in  the  certificated  parish,  except  in  one  or  other  of  the 
ways  permitted  to  the  father  himself;  but  if  the  child  come  into  the  parish 
^UjH«»r  the  certificate  with  his  father,  having  only  a  derivative  settlement 
Jxam  the  father,  what  is  there  to  prevent  his  settlement  shifting  with  that  of 
Xtta  lather,  as  in  other  cases  ?    The  act  does  not  say  it  shall  not ;  and  the 
y,  that,  though  named  in  the  certificate,  he  shall  be  treated  as  part  of 
father's  family,  and  his  settlement  shift  with  his  father's.    It  is  said,  in- 
,  that  by  the  words  of  the  act,  the  settlement  of  a  certificated  person  can 
^joly  be  acquired  in  the  certificated  parish  by  two  modes,  and  that  this  is 
one  of  them.    But  I  think  the  fallacy  of  the  argument  is  this,  that  the 
hildren  do  not  come  into  the  parish  under  the  certificate  sun  jure,  but  only 

XX2 
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parties  interested  considered  the  pauper  to  be  sui  juris,  when  the  certificate  Eleventhly,  Of 

was  granted,  and  therefore  it  was  not  meant  to  include  hiin ;  he  was  not  a  settlement  by 
part  of  his  father's  family  for  the  purposes  of  this  certificate. — Laurence,  J.       acknowle.fg- 
As  the  certificate  would  not  be  conclusive  of  the  pauper's  settlement,  it        1Mnt'  *Cm 
seems  to  follow  that  he  gained  a  settlement  in  Storrington. 

Tenthly—Of  the  Effect  of  a  Certificate. 
New  Windsor  v.  White  Waltham,  1   Stra.  186.     The  pauper  went  with   lo.Oftheeflect 
a  certificate  from  White  Waltham,  owning  him  and  a  woman  as  husband  a  «srti1lcat?ac- 
and  wife,  into  New  Windsor,  where  they  had  six  children.    The  man  died,  knowiedging  the 
and  the  woman  swearing  they  had  never  been  married,  the  justices  adjudged  ^J°t°*5?med 
the  children  to  be  bastards,  and  settled  where  born.    But  by  the  Court :  and  wife,  is  con- 
The  certificate  is  conclusive  as  to  White  Waltham,  and  they  are  not  to  be  elusive  to  the 
admitted  to  dispute  the  validity  of  the  marriage;  and  therefore  the  children  SterwaStaap?  * 
must  be  sent  to  White  Waltham.  pear  untrue. 

Rex  v.  Headcom,  Burr.  S.  C.  253  *,  2  Stra.  1233.  Maidstone  gave  a  Same  point 
certificate  to  Headcom,  acknowledging  Richard  Burden  and  Mary  his  wife, 
and  their  four  children,  to  be  settled  at  Maidstone.  Afterwards  it  appeared, 
that  Mary  was  not  his  wife,  but  that  he  had  a  former  wife  then  living. 
Maidstone  acknowledged  the  settlement  of  the  real  wife,  but  not  of  Mary 
and  her  children ;  and  pleaded,  that  it  would  be  hard  that  they  should  be 
forced  to  take  two  wives,  and  different  children.  But  by  the  Court :  The 
parish  that  certifies  must  take  care  for  whom  they  certify ;  and  the  certificate 
is  conclusive.  The  parish  of  Maidstone  have  by  this  certificate  expressly 
acknowledged  the  said  Mary  to  be  their  legal  inhabitant ;  and  the  parish 
of  Headcom  were  thereupon  bound  to  receive  her.  Therefore,  the  parish  of 
Maidstone  are  obliged  to  provide  for  her  and  her  children  by  Burden. 
Maidstone  say  they  were  deceived :  but  it  was  their  own  fault  or  folly  if 
they  were  so ;  and  they  deceived  Headcom ;  therefore  they  ought  to  suffer, 
and  not  Headcom. 

Rex  j.  Tostock,  2  Bott ,  739 ;  Burr.  S.  C.  737.    Case :  The  pauper,  Edward  Where  a  eertifl. 
Parkinson,***  born  at  Tostock  of  Elizabeth  Parkinson,  spinster,  an  inhabitant  SS^^S^7 
of  Tostock;  E.  Jerman  who  was  settled  in  hlame,  but  resided  in  Tostock ,  tard,  as  a  ietfti- 
was  the  putative  father  of  the  pauper ;  soon  after  the  birth  of  the  pauper,  E.  P.  "JjJ^i1*1 :  !t. 
•was  married  to  Jerman ;  a  short  time  after  the  marriage,  the  parish  officers  8jVe. 
of  Tostock  desired  Jerman  to  get  a  certificate  from  Islame:  whereupon 
Jerman  applied  to  Islame  for  a  certificate  for  himself,  his  wife,  and  his  son, 
without  informing  them  that  the  pauper  was  boru  a  bastard  ;   and  they 
knew  nothing  of  it:  Islame  granted  a  certificate,  acknowledging  Jerman,  his 
wife,  and  Edward  their  son,  to  be  inhabitants. — Lord  Mansfield :  This  is  the 
case  of  Rex  v.  Headcorn,  unless  you  can  show,  that  the  pauper  desiring  a 
certificate  as  to  the  son,  and  that  the  pauper  receiving  the  certificate,  colluded 
with  the  parish  officers  of  Tostock,  in  which  case  the  justices  should  have 
found  fraud :  the  certificate  is  conclusive. 

Rex  v.  Idle,  2  B.  <$•  A.  149.     The  35  Geo.  III.  c.  101, did  not  repeal  the  A  certificate 
33  Geo.  III.  c.  54.     And  therefore,  where  an  unemancipated  daughter  was  "y"^^  J^SJ" 
delivered  of  a  bastard  child  in  the  township  of  Idle,  during  her  father's  a  man,  will  in- 
residence  there,  under  a  certificate  acknowledging  him  to  be  a  member  of  elude  the  family, 
a  friendly  society, established  under  33  Geo.  III.  c.  54,  it  was  held  that  such 
certificate  extended  not  only  to  him,  but  to  all  members  of  his  family  ;  that 
the  daughter  was,  therefore,  at  the  time  of  her  delivery  residing  in  the  town- 
ship under  the  authority  of  33  Geo.  III.  c.  54,  and  that  by  sect.  25,  of  that 
act,  the  settlement  of  the  child  followed  that  of  the  mother. 

Rex  v.  Ullesthorpc,  8  T.  R.  4(>5.     Case :  The  mother  of  the  pauper  married  when  the  second 

a  person  who  enlisted  soon  after  as  a  soldier,  and  had  not  been  heard  of  by  "J"**** Lw~? 
■■*<»*  i  .11  „       .  ij     wife  is  not  frau- 

her  for  fortv  years,  and  was  never  seen  again  by  her.     Hearing  he  was  dean,  dulent 


or  cnmi- 


ehe  married  the  pauper's  father;  Earl  Phi  I  ton  gave  a  certificate  to  Ulles-  nai,  a  certificate 
ihorpe,  including  the  father,  Mary  his  wife,  and  their  family.     The  original  ^ sWd  huf- 
husband  came  home  after  the  second  marriage.     The  removal  was  of  the  band  and  m.,  his 
father,  mother,  and  pauper  from  V.  to  E.  P.,  and  the  order  was  quashed  J^v^^™" 
by  the  sessions,  which  order  of  sessions  was  quashed  by  the  Court  without  the  first  husband 
opposition. 


10.  Of  the  effect 
of  a  certificate. 


A  certificate  is 
not  binding 
against  a  subse- 
quent settlement. 


An  apprentice  to 
a  certificated  man 
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that  parish  by 
sarin;  him 
there. 
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from  the  authority  of  it    Then  what  reason  is  there  why  the  truth  of  the    Elesenihh/,  Of' 
case  should  not  he  enquired  into  P    No  injury  is  thereby  done  to  the  third     settlement  by 
parish ;  no  imposition  is  practised  upon  them;  neither  is  there  any  hardship      acknowledge 
in  it     It  would  indeed  be  a  hardship  on  Threddingworth  parish,  who  acted        nent,  4c 
on  the  faith  of  the  certificate,  and  who  were  bound  to  receive  the  parties 
mentioned  in  it,  if  the  certificate  were  not  conclusive  in  their  favour  against 
Lubbcnham :  but  that  reason  does  not  extend  to  this  parish.    Therefore,  on 
that  ground,  and  on  the  principle  that  estoppels  are  not  to  be  favoured,  the 
pariah  of  Lubbcnham  ought  not  to  be  precluded  from  enquiring  into  the 
truth  of  the  case :  and  according  to  the  truth  of  the  case  it  appears,  that  the 

riuper,  Elizabeth*  was  settled  at  the  place  of  her  first  husband's  settlement 
am,  therefore,  of  opinion,  that  the  order  of  sessions,  as  far  as  it  respects  the 
wife*  should  be  quaked ;  but  affirmed  as  to  the  child,  because  the  fair  con- 
chkskm  from  all  the  facts  stated  is,  that  she  was  a  bastard. — Ashhurtt,  Buller, 
and  Grose,  Js.,  delivered  their  opinions  to  the  same  effect 

Harrison  v.  Lewis,  3  Salk.  253.  A  certificate  promising  to  receive  the 
persons  whenever  they  become  chargeable,  is  not  conclusive  against  a  set- 
tlement obtained  afterwards ;  for,  though  it  be  according  to  the  agreement 
between  the  parishes,  yet  a  private  agreement  in  this  respect  shall  not  alter 
the  law. 

Rex  v.  Petham,  2  Stra.  1 147.  The  pauper  was  bound  apprentice  to  a 
certificate-man,  in  Tenterden,  and  after  living  with  him  there  two  years,  was 
by  him  assigned  over  to  a  parishioner  of  Lidd,  with  whom  he  inhabited  and 
served  for  the  remainder  of  the  seven  years.  And  the  Court  were  of  opi- 
nion he  had  gained  a  settlement  in  Lidd ;  for  the  act  had  not  made  the 
binding  void,  but  has  only  taken  away  one  of  the  consequences  of  such  bind- 
ing for  the  sake  of  the  certificated  parish.  It  never  intended  to  meddle 
with  the  case  of  legal  parishioner's  apprentice,  and  when  once  there  is  an 
assignment  to  such  an  one,  it  is  the  same  as  if  it  had  been  an  original  bind- 
ing :  the  true  construction  of  the  statute  is,  That  in  respect  to  the  certificated 
perish,  such  binding  or  inhabitation  shall  give  no  settlement. 

Rex  t.  Sherbourne,  E.,  15  Geo.  II.  Burr.  S.  C.  182.  It  was  observed, 
by  Mr.  J.  Denison,  (to  which  all  the  Court  agreed)  that  a  certificate  provides 
lor  the  security  of  that  parish  only  into  which  the  certificate  persons  came  to 
reside  by  virtue  of  such  certificate ;  but  doth  not  exclude  a  certificate  per- 
son from  gaining  a  settlement  in  another  parish,  in  the  same  manner  as  any 
other  person  may  do. 

Rex  v.  Silton,  Burr.  S.  C.  269  ;  2  Bott,  59.  The  father  and  mother  of 
John  Milbourn,  the  pauper,  came  from  Silton,  with  a  certificate  to  Win- 
canton.  The  pauper  was  afterwards  born  in  Wincanton,  and  at  twelve  years 
of  age  was  bound  out  by  Silton,  apprentice  to  a  tailor  at  Horsingtun,  for 
eight  years,  and  served  him  there.  The  question  was,  Whether  the  son  of  a 
certificated  person,  born  in  the  parish  to  which  his  father  came  by  certificate, 
and  bound  apprentice,  and  serving  an  apprenticeship  to  a  master  in  a  third 
parish,  gains  a  settlement  in  the  third  parish  by  such  apprenticeship  ? — By 
the  Court :  The  pauper,  in  this  case,  was  a  person  at  large,  as  to  every  other 
parish  except  Wincanton,  to  whom  the  certificate  was  delivered ;  and,  there- 
fore, he  gained  a  settlement  at  Horsing  ton. 

Rex  v.  Hartley,  Burr.  S.  C.  385 ;  2  Bott,  646.  Horslcy  gave  a  certificate 
to  Abraham  Cope  and  his  family,  who  went  with  it  to  Hollingsclough,  where 
his  son,  the  pauper,  was  born.  The  pauper,  at  twelve  years  of  age,  went  to 
Peck,  and  was  hired  and  served  for  a  year  there  ;  and  then  returned  to  Hoi- 
Ungsclough. — By  the  Court :  The  case  of  Rex  v.  Silton  is  in  point,  only 
with  this  immaterial  difference,  that  there  the  son's  settlement  was  gained 
by  apprenticeship,  and  here  by  a  hiring  and  service. 

Rex  v.  Bishopside,  Burr.  S.  C.  381.  Jonathan  Joy  came  from  Menwith 
with  a  certificate,  to  Buhovside,  where  he  resided  for  some  years.  After- 
wards he  purchased  a  freehold  house,  for  10/.,  in  Dacre  cum  Buerly,  and 
went  to  inhabit  there,  to  which  place  he  carried  his  certificate,  and  delivered 
it  to  the  proper  officer  there.  During  his  residence  in  Dacre,  John  Thack- 
rey,  the  pauper,  was  bound  to  and  served  him  as  an  apprentice,  in  Dacre. — 
By  the  Court :    The  delivery  of  the  certificate  was  neither  necessary  nor 
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agistment,  taken  only  for  the  time  that  the  cows  were  on  the  land,  were  to    Eleventhly,  Of 
be  added,  it  would  make  the  whole  less  than  10/.— After  hearing  Reader  in     settlement  6y 
support  of  the  order,  and  Denman,  Marriott,  and  Dwarris,  contra,  Abbott,      acknowlodg- 
C.  J.  (the  Court  haying  taken  time  to  consider),  in  delivering  the  opinion  of       **** »  ^e' 
the  Court  said, "  Upon  the  authorities  there  can  be  no  doubt  that  the  facto   n .  ctrtttnte 
here  stated  must  be  deemed  to  be  a  coming  to  settle  upon  a  tenement  of  the  how  ilrtwlmd. 
yearly  value  of  10/.,  within  the  meaning  of  the  stat.  13  &  14  Car.  II.  c.  12. 
The  only  doubt  was,  whether  a  difference  of  construction  might  prevail  upon 
the  certificate  act,  the  9  &  10  W.  III.  c.  1 1,  which  is  expressed  in  somewhat 
more  precise  terms,  viz.  "  bona  fide  take  a  lease  of  a  tenement  of  the  value 
of  10/."    It  is  obvious,  however,  that  in  construing  these  words,  reference 
must  be  had  to  the  former  statute,  to  supply  the  word  "  yearly,"  which  is 
wanting  in  this  statute ;  and  in  like  manner,  the  words  of  the  second  branch 
of  this  clause,  "  execute  some  annual  office  in  such  parish,  being  legally 
placed  in  such  office,"  have  been  construed,  with  reference  to  the  3  &  4  W. 
Ac  M.  c.  1 1 ,  s.  6,  to  require  a  service  of  the  office  for  an  entire  year.    Rex  v. 
Fitdeworth,  Burr.  S.  C.  238.    No  case  has  been  found  in  which  the  stat.  9 
&  10  W.  III.  has  received  a  different  construction  from  the  stat  13  &  14 
Car.  II.,  as  to  the  nature  of  the  tenement,  or  of  the  taking  thereof.    On  the 
contrary,  it  has  been  decided,  that  a  lease  at  will  is  a  lease  within  the  cer- 
tificate act,  Stra.  502.  And  in  Rex  v.  Shentton,  Burr.  S.  C.  474.  Lord  Mont' 
field  says,  the  two  acts  are  to  be  considered  together,  being  in  pari  materia. 

Secondly.  If  the  Pauper  executes  an  Annual  Public  Office,  being  legally  placed 
therein,  he  gains  a  Settlement  in  the  Certificated  Parish.  (&t  jpttttttttttlX 
ll»  tiMBCf,  ante,  636.) 

Thirdly.  By  Estate.  Estates  acquired  by  Operation  of  Law,  b)c.  (See  £etill' 
merit  b»  ttrffote,  ante,  588.) 

Fourthly.  The  Law  relating  to  Estates  acquired  by  Purchase,  as  relating  to  this 
point,  is  fully  stated  in  the  following  Case. 

Rex  t.  Duffield,  8  B.  $■  C.  684.  Order  of  removal  of  T.  Harrison,  from  A  «rttflcated 
Groat  Duffield  to  Gorton,  quashed.  Case :  The  pauper's  father  was  bound  JS^JlJStie- 
apprentice  to  Lyon,  then  residing  in  Great  Duffield,  under  a  certificate  mjmtb?  mvchaM 
from  Kirkburn.  During  the  apprenticeship,  Lyon  bought  a  cottage  at  Great  j^te  ordinary 
Duffield  for  more  than  30/.,  and  the  pauper  served  more  than  forty  days  "~ 
after  the  purchase.  C.  A.  V. — Bay  ley,  J.,  delivered  the  judgment.  The 
question  was,  Whether  the  pauper's  lather  gained  a  settlement  in  Great 
Duffield,  by  serving  as  an  apprentice  to  Lyon.  It  was  contended  that  he 
did,  because  the  certificate  was  discharged  by  the  master's  having  acquired 
a  settlement  in  Great  Duffield,  by  the  purchase  mentioned  in  the  case ;  and 
if  so,  it  was  argued,  that  the  subsequent  service  to  the  master,  after  he  ceased 
to  reside  under  the  certificate,  though  by  virtue  of  a  binding  made  to  him 
whilst  so  residing,  was  sufficient  to  confer  a  settlement  on  the  apprentice. 
It  is  unnecessary  to  decide  the  latter  question,  if  no  settlement  was  gained 
by  the  master  by  the  purchase  which  he  made,  and  we  are  of  opinion  that 
no  settlement  was  gained.  (He  then  read  the  9  &  10  W.  III.  c.  11,  and 
said,)  By  the  words  of  the  statute,  no  settlement  can  be  gained  by  any  act 
whatsoever;  that  is,  as  the  context  shews,  by  an  act  done  by  the  pauper, 
other  than  the  two  which  are  pointed  out  by  the  act.  The  purchase  oi  an 
estate  by  Lyon,  is  an  act  done  by  him  other  than  those  mentioned ;  and 
according  to  the  plain  and  ordinary  sense  of  its  words,  he  cannot  gain  a 
settlement  in  the  parish.  But  we  are  bound  to  construe  every  statute 
according  to  the  plain  import  of  the  words,  unless  we  feel  ourselves  bound 
by  an  uniform  course  of  well-considered  decisions,  giving  a  different  effect 
to  the  provisions  of  the  statute ;  or  unless  it  would  lead  to  such  consequences 
that  we  can  safely  say  that  the  legislature  must  have  had  a  different  inten- 
tion from  that  which  the  ordinary  import  of  the  words  convey.  It  will  be 
found,  however,  that  the  decisions  are  few,  and  they  are  founded,  in  some 
degree,  upon  a  mistaken  supposition,  that  the  point  properly  arose,  and  was 
decided  in  the  first  reported  case ;  that  is,  Burclear  v.  Eastwoodhay,  (1  Str. 
163;  Burr.  S.  C.  221,)  in  which  it  was  held,  that  where  a  certificated 
pauper  acquired  an  estate  in  right  of  his  wife,  his  certificate  was  discharged ; 
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distinction  between  a  oase  where  the  estate  was  obtained  by  purchase,  and    Eleventhly,  Of 
where  it  was  obtained  by  a  voluntary  gift  settlement  by 

We  do  not  feel  ourselves  bound  by  these  decisions  to  put  a  construction  acknowledge 
upon  the  act  at  variance  with  the  plain  import  of  the  words.  It  is  clear  m€nt*  %Cm 
these  cases  proceeded  upon  a  misapprehension  of  the  precise  point  decided 
in  Burclear  v.  Eastwoodhay.  The  other  reasons  assigned  in  giving  their 
judgments  do  not  appear  to  us  satisfactory ;  they  seem  to  us  to  turn  upon 
the  notoriety  of  the  purchase.  There  is  no  question,  whether  a  certificated 
person  would  be  removable  during  the  time  of  his  living  in  the  parish,  and 
being  the  proprietor  of  an  estate,  but  whether  he  acquired  a  settlement ;  and 
with  respect  to  the  similarity  of  construction  to  be  put  on  this  statute,  as  on  the 
13  &  14  Car.  II.,  it  is  to  be  observed  that  the  words  are  very  different;  and 
that,  looking  at  the  recital  in  the  latter  statutes  which  applies  to  poor  persons 
going  from  one  parish  to  another,  and  endeavouring  to  settle  themselves 
where  there  was  the  best  stock,  and  at  the  enactment  which  authorizes  the 
removal  of  such  persons  only  as  are  mentioned  in  the  recital,  it  is  clear  that 
it  never  meant  to  apply  to  persons  who  had  estates  in  the  parish  in  which 
they  came  to  settle.  We  think  also  no  mischief  will  follow  from  the  con- 
struction which  we  put  on  the  9  &  10  W.  III.,  for  though,  on  the  one  hand, 
a  certificate  man  would  gain  no  settlement  by  the  purchase  of  a  large  estate; 
on  the  other,  he  would  be  disabled  from  burthenrag  the  certificate  parish, 
by  making  a  purchase  of  an  estate  for  a  very  small  consideration,  which  he 
might  have  done  prior  to  the  9  Geo.  I.  c.  7,  s.  5.  The  other  cases  of  settle- 
ments may  be  supported  on  the  ground  that  the  estate  came  by  operation  of 
law,  as  in  Rex  v.  Cold  Athlon,  or  by  voluntary  conveyance  from  another,  as 
in  Rex  v.  Upton,  which  perhaps  may  be  considered  as  an  estate  not  acquired 
by  any  act  done  by  the  party.  We  are,  therefore,  of  opinion,  that  the  9  &  10 
W.  III.  prevents  any  settlement  by  reason  of  an  estate  acquired  by  the  act 
of  the  pauper,  by  a  purchase  in  the  ordinary  sense  of  that  word ;  but  it  does 
not  prevent  the  acquisition  of  a  settlement  by  reason  of  an  estate  devolving 
on  toe  pauper  by  operation  of  law,  or  acquired  by  purchase  in  the  technical 
sense  of  that  word.     Order  of  sessions  quashed. 

Rex  v.  Cold  Athlon,  Burr.  S.  C.  AAA .  In  1 725,  Z>.  Harrison,  Mary,  his  wife, 
and  William,  their  son,  went  with  a  certificate  from  Woodchetter  to  Cold  Ash- 
ton.  In  1728,  W.  Fido,  the  father  of  Mary,  died  intestate,  leaving  her  and  five 
other  children,  and  being  possessed  of  a  tenement  in  Cold  Athlon,  for  the 
remainder  of  a  term  of  eighty-two  years,  determinable  on  the  death  of  him- 
self and  Mary.  Upon  the  death  of  W.  F.,  D.  H.  and  Mary  took  posses- 
sion of  the  tenement,  and  have  occupied  it  ever  since.  No  administration 
of  the  effects  of  W.  F.  was  granted  to  any  person.  William  lived  with  his 
parents,  in  the  tenement,  till  1748,  when  he  married  the  pauper,  3f an/,  and 
after  his  marriage,  he  and  his  wife  lived  in  Cold  Ashton,  separate  from  D.  H. 
until  the  death  of  William,  in  1755.  There  were  two  questions:  First, 
Whether  D.  H.  acquired  any  settlement  different  from  that  to  which  he  was 
entitled  by  the  certificate?  Second,  Whether,  if  so,  the  son  gained  a  deri- 
vative one  ? — Lord  Mansfield,  C.  J.  As  to  the  first  question,  the  case  of  a 
certificate  man's  gaining  a  settlement  by  residing  on  his  own  estate,  is  pre- 
cisely the  same  as  that  of  a  common  person  not  under  a  certificate,  and  arises 
by  construction :  for  it  is  not  within  die  words  of  the  9  &  10  W.  III.  c.  11, 
which  speaks  only  of  serving  an  annual  office,  and  renting  10/.  a-year.  But 
residing  on  a  man's  own  estate  was  considered  as  a  stronger  case  than  the 
casual  property  acquired  by  renting,  because  he  has  a  settlement  on  the  sta- 
tute of  the  13  &  14  Car.  II.,  not  by  the  words,  but  on  the  principle  that  he 
cannot  be  removed.  This  construction  being  made  upon  the  reason,  gives  a 
greater  latitude  to  the  principle  on  which  the  construction  is  founded ;  and, 
therefore,  a  man  who  resides  on  his  own  estate,  though  of  ever  so  small  a 
value,  is  irremovable.  And  this  holds  equally  in  the  case  of  a  certificate 
person  who  gains  a  settlement,  if,  after  he  comes  in  by  certificate,  he  is  under 
such  circumstances,  as  by  his  property  he  cannot  be  removed.  Whether,  in 
this  case,  Daniel  Harrison  had  such  a  -property  in  this  leasehold  estate  when 
he  first  entered  upon  it,  is  a  question  that  need  not  now  be  determined. 
What  I  ground  my  opinion  upon  is,  that  he  has  acquired,  by  the  length  of 
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never  been  given.     It  was  absolutely  evaded  and  deserted ;  and  the  father    Eleventhly,  Of 
and  grandfather  could  not  have  gone  to  St.  Mary's  again  without  a  new  oer»     settlement  fry 
tificate.     It  is  a  good  deal  like  the  case  of  Rex  v.  Sudbury,  aehunoUdg- 

Rex  v.  Frampton  upon  Severn,  Doug.  418;  Cald.  97.  In  1751,  7Ve>  ***t,fa. 
theme  granted  a  certificate  to  Frampton,  acknowledging  Job  Mihett  and 
wife  to  be  settled  at  Tretherne.  Under  which  certificate  they  lived  in 
Frampton  two  or  three  years,  when  they  voluntarily  returned  to  Tretherne, 
and  had  afterwards  a  son,  Samuel,  born  there.  Job  continued  to  live  in 
Tretherne  for  seventeen  or  eighteen  years;  when,  having  a  relation  in 
Frampton  dead,  he  went  by  himself  (his  wife  being  dead)  to  possess  himself 
of  the  effects,  and  remained  there  about  six  months,  when,  being  taken  ill, 
he  was  by  Tretherne  recommended  to  Gloucester  infirmary,  and  there  died. 
Before  he  went  to  Frampton  to  take  possession  of  his  relation's  effects, 
Samuel  had  been  hired  for  a  year,  and  served  the  same  in  Frampton,  and 
so  continued  for  several  years  until  after  his  father  died.  Samuel,  his  wife 
and  child,  were  the  paupers  removed  from  Frampton  to  Tretherne. — In  sup- 
port of  the  removal,  it  was  said,  the  circumstances  of  Rex  v.  Taunton  were 
very  particular.  The  extraordinary  length  of  time  during  which  the  cer- 
tificate had  slept,  was  considered  as  a  waiver  of  it  It  was  urged  that 
a  voluntary  removal  of  a  certificated  person  will  not  vacate  a  certificate,  and 
this  without  any  regard  to  any  interval  or  length  of  time.  If  a  pauper  can, 
by  length  of  time,  desert  or  annul  a  certificate,  how  is  the  line  of  limitation 
to  be  arawn  ?  If  a  month's  absence  from  the  parish  will  not  do,  will  a  year, 
or  ten  years,  or  eighteen  years  ?  By  analogy  to  the  statute  of  limitations, 
twenty  years  at  least  ought  to  be  required.  Here,  the  certifying  parish  did 
not  look  upon  the  certificate  as  at  an  end ;  for  they  recommended  the  father 
to  the  Gloucester  infirmary. — Lord  Mansfield  said,  the  principle  has  been 
long  settled  of  abandonment  by  disuse,  at  least  it  is  to  be  found  in  the 
Taunton  case.  He  then  (after  adverting  to  the  facts  of  the  father  returning 
for  a  special  purpose,  after  an  absence  of  seventeen  years,)  added,  the 
question  is,  Whether  the  son  went  to  Frampton,  under  the  faith  of  the  cer- 
tificate? Certainly  not.  Frampton  had  never  heard  of  him.  He  goes 
there  as  an  emancipated  son,  in  his  own  right  It  shall  not  be  said 
that  he  came  under  a  certificate  abandoned  by  his  father  before  he  was 
born,  and  quo  animo,  the  pauper  returns  to  the  certificated  parish  must 
always  be  considered. — Butler,  J.  It  does  not  appear  that  the  Court,  in  the 
case  of  Spotland,  meant  to  overturn  that  of  Taunton.  A  mere  going  away, 
indeed,  shall  not  avoid  a  certificate,  but  what  absence  shall  have  that 
effect  is  left  open.  Willes  and  Aslihurst,  Js.  concurring.  Order  of  sessions 
confirmed. 

Rex  v.  Keel,  Cald.  144. ;  2  Bott,  605.  Jane  Peak  was  removed  from 
Bedworth  to  Keel,  order  confirmed.  The  pauper  was  born  at  Bedworth, 
where  her  father  and  mother  resided  under  a  certificate  from  Keel,  until 
their  death ;  she  remained  there,  after  their  death,  until  she  was  about  seven 
years  of  age,  with  her  brother,  who  was  named  in  the  certificate,  and  then 
voluntarily  went  to  Keel,  where  she  remained  till  she  was  fourteen,  during 
which  time  she  was  maintained  by  Keel,  and  then  she  was  hired  for  a  year, 
and  served  the  same,  and  also  two  or  three  others  in  Keel,  when  she  volun- 
tarily returned  to  her  brother's  house,  at  Bedworth,  and  was  afterwards  hired 
to  a  person  for  a  year,  and  served  him  at  Bedworth.  The  question  was, 
Whether  the  pauper,  after  she  returned  to  Bedworth,  was  to  be  considered 
as  still  under  the  certificate,  or  that  under  these  circumstances,  it  was  to  be 
considered  as  having  been  abandoned? — Lord  Mansfield,  C.  J.,  at  first 
inclined  to  think  that  she  returned  independently  ana  as  sui  juris,  rather 
than  to  her  old  home  and  parish,  and  under  the  certificate.  But  Willes,  J., 
thought  that  the  inquiry  here  must  be,  whether  the  certificate  was  functus 
officio  P  The  fact  is,  that  the  pauper  returns  voluntarily  to  the  house  in 
which  she  had  before  resided  under  the  certificate,  whicn  belonged  to  her 
brother,  who  was  at  that  time  resident  there  under  the  certificate ;  it  cer- 
tainly was  not  discharged  as  to  him,  and  there  do  not  appear  to  me  to  be 
circumstances  in  the  case  sufficient  to  warrant  us  in  saying,  that  it  was  so 
with  respect  to  the  pauper. — Lord  Mansfield.    I  am  satisfied.     The  voluntary 


If  a  certificated 
person  go  to  the 
certificating 
parish,  and  there 
be  hired  to  differ, 
ent  persons  for  a 
year  respectively, 
and  serve  accord- 
ingly, and  then 
return  to  her 
brother,  who  is 
still  residing 
under  the  certifi- 
cate, it  is  no  de- 
sertion of  the 
certificate. 
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manifest  that  the  certificate  was  discharged. — The  other  judges  gave  their  Eleventhly,  Of 

opinions  to  the  same  effect ;  and  Buller,  J.  said,  that  whenever  a  pauper  settlement  by 

returns  to  the  certified  parish  again,  they  should  require  from  him  a  new  acknowledge 

certificate.    Order  of  sessions  affirmed.  ment,  #<?. 

In  Rex  v.  St.  MichaePs,  Coventry,    5  T.  R.  526.     The  certificated  man  „  certificate — 

left  the  certificated  parish,  and  returned  to  his  own  parish,  together  with  all  how  determined, 

his  family,  and  there  took  a  house,  and  resided  there  for  two  years,  during  a  temporary  re- 

which  time  the  pauper  was  born ;  at  the  end  of  two  years  he  and  his  family  moral  is  where  > 

returned  to  the  certificated  parish,  after  which  he  returned  to  his  own  SS^SStod00 

parish,  and  made  it  his  permanent  residence.    And  the  question  was,  perish 


Whether  this  were  a  desertion  of  the  certificate? — Lord  Kenyon,  C.  J.,  JS^JSJhyy 
acknowledged  the  law  to  have  been  settled  by  Rex  v.  Newington,  that  a  neujtearinirhis 
voluntary  removal  from  the  certificated  parish,  where  the  residence  there  is  family  behind 
permanently  at  an  end,  will  put  an  end  to  a  certificate.    He  said  that  he  ^^tSuSS^ 
understood  a  temporary  removal,  to  be  where  the  person  goes  from  the  certi- 
ficated parish  to  make  a  visit  elsewhere,  or  on  occasional  business,  leaving 
his  family  behind  him  in  that  parish,  as  being  the  place  of  his  domicile. 
On  the  ground,  therefore,  that  the  certificated  man  left  the  certificated  parish, 
not  for  a  temporary  purpose  only,  but  with  a  view  of  making  the  certificating 
parish  the  place  of  his  permanent  residence,  he  considered  the  certificate  to 
have  been  discharged.    The  other  Judges  agreed. 

Rex  v.  Rustington,  6  M.  f  S.  396.     Order  of  removal  of  /.  Mitchener,  An  apprentice 
from  Newhaven  to  Rustington,  confirmed.    Case :  The  pauper  was  included  JJ-^CmSit! 
by  name  in  a  certificate  given  in  1763  by  Rustington  to  Newhaven.    While  B  tte  certiorated 
residing  under  it,  he  was  bound  apprentice  to  a  lighter-man  in  Newhaven,  pariah  not  more 
and  served  the  seven  years.    During  the  greater  part  of  the  apprenticeship,  ^5^^^  £rni 
and  on  the  last  night  of  it,  the  pauper  slept  at  Newhaven ;  but  in  the  course  in  L. :  Held,  he 
of  his  master's  employment,  he  went  up  and  down  the  (hue  to  Lewes  in  his  *aln?dJ5?  •etu#- 
master's  barges.     He  was  frequently  detained  at  Lewes  two  or  three  days  meo 
together,  but  not  more  at  any  one  time ;  and,  when  so  detained,  he  slept 
either  at  an  inn  in  St.  Thermos  a  Becket,  by  the  cliffs  near  Laves,  or  on  board 
in  his  master's  barge,  while  it  lay  in  the  same  parish.    He  slept  in  that 
parish  more  than  forty  nights  in  the  seven  years,  but  not  forty  nights  in  any 
one  year. — Lord  EUenborough.  Had  it  not  been  for  the  certificate,  the  settle- 
ment would  have  been  at  Newhaven,  because  that  is  the  parish  where  the 
pauper  slept  the  last  night  of  his  service.    The  certificate  prevents  this ;  but 
why  is  that  to  place  a  third  parish  in  a  worse  situation  ?   There  was  nothing 
like  a  permanent  residence  in  St.  Thomas  a  Becket,  to  constitute  an  abandon- 
ment of  the  certificate. — Bay  ley,  J.  The  law  on  this  branch  of  the  settlement 
is,  that  an  apprentice  is  settled  in  the  parish  where  he  sleeps  the  last  night  of 
his  apprenticeship,  if  he  has  slept  there  altogether,  during  the  year,  for  forty 
nights.    According  to  that  law,  the  pauper  would  have  been  settled  in  New- 
haven, were  it  not  for  the  certificate.     How  then  is  the  certificate,  which  is 
in  the  nature  of  a  bargain  between  two  parishes,  to  vary  the  case  as  it  regards 
a  third  parish,  and  in  the  present  instance  to  throw  a  charge  on  St.  Thomas  a 
Bccket  which,  otherwise,  tney  would  not  have  to  bear  ?  In  Rex  v.  Great  Tor- 
rington,  the  certificate  was  completely  discharged  by  a  settlement  gained  in 
another  parish  by  apprenticeship.    But  when  was  this  certificate  discharged? 
— Abbott,  J.  The  Rex  v.  Spotland  (a),  certainly  gives  colour  to  the  argument 


(a)  Rex  v.  Spotland,  H.  5  Geo.  III.;  Court.  The  master,  who  was  a  certifi- 

Burr.   S.  C.  527.     The  pauper,   John  cated  man  at  Castleton,  gained  no  new 

Homer,  was  bound  apprentice  to  a  cer-  settlement  in  Spotland ;  and  the  pauper 

tificated  man  at  Castleton,  and  after  some  still  remained  an  apprentice  to  this  cer- 

ye&rs   removed  to  Spotland,  where  he  tificated  man.     The  master  may  still  go 

served  him  forty  days,  and  then  married ;  back  to  Castleton,  the  parish  to  which 

and  till  the  expiration  of  the  apprentice-  he  was  certificated.      Indeed,   it  hath 

ship,  which  was  upwards  of  half  a  year,  been  determined,  that  if  a  certificated 

the  apprentice  worked  in  the  day-time  person  goes  to  another  parish,  and  be- 

with  his  master  in  Spotland,  but  lodged  comes  chargeable  to  it,  and  is  by  an 

with    his  wife    at   Castleton. — By   the  order  of  justices  removed  from  thence  to 
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years  and  a  half;    and  the  master  and  his  family,  at  Lady-day,  1757,    Eleventhly,  Of 
removed  to  Chaddesden,  where  he  resided  till  14th  of  January,  1758,  when     settlement  by 
Smaliey  granted  Finn,  the  master,  a  certificate.    Between  Lady-day,  1757,      acknowledge 
and  14th  January,  1758,  the  pauper  served  his  master  upwards  of  forty  days        nunt,  $c. 
in  Chaddesden.     Pinn  never  returned  to  All  Saints,  hut  continued  At  Chad-  lu  certificate 
desden  under  the  certificate :  but  the  pauper  returned  to  All  Saints  in  the  how  determined, 
summer  of  1758,  and  served  his  master  there,  upwards  of  forty  days  after 
Smaliey  had  granted  the  certificate  to  Chaddesden.    The  only  question  was, 
Whether  the  second  certificate  to  Chaddesden  discharged  the  former  one  to 
All  Saints,  they  having  both  been  given  by  Smaliey  ?    The  Court  being  of 
opinion  that  this  question  was  determined  by  Rex  v.  Birdham,  discharged 
the  rule.     Order  of  sessions  affirmed. 


Ticelfthly — Removal  of  Certificated  Persons  (a). 

In  Rex  v.  Framlingham,  Burr.  S.  C.  748. — Aston,  J.,  said,  that  if  several 
persons  reside  in  a  parish  under  the  same  certificate,  the  asking  relief  by  a 
single  one  of  them  would  not  render  the  rest  removable.  The  certificate 
act  says,  that  the  parish  who  gives  the  certificate  shall  receive  and  provide 
for  the  person  mentioned  in  it,  together  with  his  family,  whenever  he  or 
they  shall  happen  to  become  chargeable  or  ask  relief:  and  then,  and  not 
before,  it  shall  be  lawful  for  any  such  person,  and  his  or  her  children,  to  be 
removed  to  the  parish  from  whence  such  certificate  was  brought.  And 
it  must  be  adjudged  by  the  justices,  that  such  person  has  actually  become 
chargeable,  before  they  can  legally  make  an  order  of  removal.  Now  how 
can  the  justices  be  authorised  to  make  such  an  adjudication  upon  a  person 
who,  in  fact,  is  not  become  chargeable,  nor  ever  has  asked  relief?  (A) 

Rex  v.  St.  Mary,  Westport,  3  T.  R.  44.   T.  P.  and  family  were  removed 
from  B.  to  W.  under  the  following  circumstances : — They  went  to  reside  in 
B.  under  a  certificate  from  W.,  where  the  eldest  ton  afterwards  married, 
and  lived  apart  in  the  same  parish,  and  during  sickness  received  (as  did  his 
infant  son,  after  his  death)  relief  from  the  parish  of  B.,  with  the  knowledge 
of  T.  P.,  who  had  never  himself,  or  any  part  of  the  family  residing  with 
him,  asked  relief.    It  was  contended,  they  were  irremovable,  because  not 
chargeable. — Lord  Kenyan,  C.  J.    Although  this  certificate  is  not  in  the 
usual  form,  yet  as  far  as  it  relates  to  the  question  now  before  us,  it  must  be 
considered  as  a  common  certificate :  and  the  single  question  is,  Whether 
these  persons  who  have  been  removed  can,  in  the  fair  sense  of  the  words,  be 
said  to  have  been  actually  chargeable  to  the  parish  ?     Now  it  is  negatived 
by  the  case,  that  any  of  these  parties  receive  relief  in  person.     But  it  is  con- 
tended that  they  were  virtually  relieved,  because  the  son  .and  the  grandson 
both  received  relief.     But  it  must  be  observed,  that  at  that  time  they  were 
not  members  of  the  family  of  the  pater-faniilias  now  removed :  they  lived 
apart  from  him,  and  formed  another  family  of  themselves.   Then  it  has  been 
said,  that  a  burthen  has  been  thrown  upon  the  parish  by  the  relief  of  the 
son  and  grandson,  and  therefore  that  the  grandfather  was  virtually  charge- 
able, because  the  43  Elizabeth  requires  fathers  and  grandfathers  to  support 
their  children  and  grandchildren.     But  that  proposition  hastens  to  a  con- 
clusion too  soon ;  for  by  that  statute  they  arc  not  in  all  events  to  maintain 
their  children,  &c.,  but  only  when  they  are  of  sufficient  ability.     Now  the 
justices  are  the  proper  judges  of  that  ability ;  and  the  grandfathers,  &c,  are 
only  to  be  called  upon  by  an  order  of  justices. 

Hex  v.  St.  Martin  at  Oak,  16  East,  303.  The  pauper,  T.  Gardener,  in 
1775,  obtained  a  settlement  in  Felthorpe,  and  subsequently  a  settlement  in 
Lhayton.  In  1787,  Felthorpe  granted  a  certificate  to  the  parish  of  St. 
Martin  at  Oak,  where  the  pauper  continued  to  reside  under  this  certificate, 
occasionally  receiving  relief  from  the  parish  of  F.,  until  1812,  when  he  was 
by  order  removed  to  F. ;  from  this  order  the  parish  of  F.  entered  an  appeal. 
The  parish  of  St.  Martin  then  withdrew  the  order,  and  the  pauper  was 

(a)  See  division  of  the  subject,  ante,  662. 
(b)  See  also  Rex  v.  Kingswood,  Burr.  S.  0.392,  and  Rex  v.  Ilaydon,  2  Boil,  717. 


IS.  Removal  of 
certificated  per- 
sona. 

No  more  of  a  cer. 
tified  family  can 
be  removed  back 
than  those  that 
ask  relief. 


A  pauper  may 
be  removed  from 
a  parish  where 
he  is  residing 
tinder  a  certifi- 
cate, to  a  parish 
in  which  he  pain, 
ed  a  settlement 
before  the  grant- 
ing: of  the  certi- 
ficate. 
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certificated  men  shall  not  by  virtue  of  such  apprenticeship,  indenture,  or  bind-    Eleventhly,  Of 
ing,  gain  a  settlement  in  such  parish,  it  is  necessary  that  the  binding  should     settlement  by 
be  such  as  would  be  capable  of  conferring  a  settlement  by  service  under  the      acknowledge 
original  master  in  that  place,  otherwise  no  settlement  can  be  gained  there       *****  %c' 
by  virtue  thereof;  for  tne  legislature  intended  that  no  act  whatever  of  this  ,3  of  appren- 
sort  done  by  a  certificated  man  should  help  to  bind  the  parish.   As  to  Rex  v.  ticesbip  under  •* 
Petham,  where  it  was  held,  that  the  apprentice  of  a  master,  certificated  to  °«tiicate. 
Tenterden,  might  gain  a  settlement  under  an  assignment  to  a  second  master 
residing  at  Lidd,  which  was  a  third  parish ;  that  does  not  govern  the  pre- 
sent, because  it  does  not  interfere  with  the  policy  of  the  statute  of  Anne : 
lor  the  parish  of  Lidd  had  not  received  the  original  master  by  force  of  the 
certificate,  and  therefore  had  no  right  to  avail  themselves  of  "the  provisions 
of  that  statute,  which  was  intended  for  the  protection  of  the  certificated 
parish.    But  here  the  words  of  the  statute  cover  Hinckley  in  the  broadest 
manner,  to  prevent  any  burthen  coming  on  that  parish  on  account  of  their 
obligation  to  receive  the  certificated  person.    The  other  case  principally 
relied  on,  (of  Ramsey  parish),  has  no  application  to  the  present  question ;  for 
though  it  was  contended  generally  at  the  bar,  that  the  statute  of  Anne  was 
confined  to  apprentices  bound  by  indentures  to  certificated  masters,  and 
claiming  settlements  by  serving  under  such  original  masters,  yet  the  Court 
by  no  means  adopted  that  argument,  but  decided  rather  on  the  ground  that 
no  settlement  could  be  gained  by  the  apprentice,  through  the  medium  of  a 
certificated  person  in  that  parish.    Therefore,  as  there  has  been  heretofore  no 
determination  on  this  point ;  as  the  statute  of  Anne  was  passed  for  the 
capitas  protection  of  the  certificated  parish ;  and  as  the  words  of  the  act  are 
rerj  particular  and  positive  in  favour  of  that  parish,  we  see  no  reason  to 
restrain  the  meaning  of  them  to  a  service  with  the  original  master.    Both 
orders  quashed. 

Rex  t.  Manningtree,  6  M.  jr  S.  214.     Order  of  removal  of  W.  Finch  Awtttementby 
from  Manningtree  to  Culphoe,  quashed.    Case:  The  pauper  was  born  in  Sm'ton^dby 
Manningtree,  where  his  parents  were  residing  under  a  certificate  from  Cut-  a  put*  who  u 
pkoe.    When  he  was  nineteen  years  of  age  and  upwards,  he  was  duly  bound  S^r-^SSilX 
apprentice  to  R.  Hohson,  of  Mistley,  for  three  years,  to  serve  on  board  his  person,  only  by 
Teasel,  engaged  in  the  coasting  trade  from  Mistley  to  London.    He  served  *  *******  and 
his  master  for  two  years,  and  then  ran  away,  the  vessel  then  being  at  Mistley.  ^^n^T  ***** 
Eight  months  previous  to  this  he  became  twenty-one,  during  which  eight 
months  he  slept  at  his  father's,  in  Manningtree,  for  more  than  forty  nights, 
with  his  master's  consent,  his  master  having  no  room  for  him.     He  slept  at 
his  father's  the  night  before  lie  ran  away.    Whenever  the  vessel  was  at 
Mistley,  the  pauper  uniformly  slept  at  his  father's.    No  evidence  was  offered 
of  a  settlement  gained  by  the  pauper  in  any  other  parish.    He  was  not  mar- 
ried, nor  had  his  father  done  any  act  to  discharge  the  certificate.    The  ses- 
sions thought  a  settlement  had  been  gained  in  Manningtree. — Lord  Ellen- 
borough,  C.  J.  It  has  occurred  to  this  Court,  upon  reference  to  the  3  W.  &  M. 
c.  1 1,  which  requires  a  binding,  as  well  as  inhabitation,  in  order  to  confer  a 
settlement,  for  the  words  are,  "  such  binding  and  inhabitation,"  that  in  a 
case  like  the  present,  where  the  pauper  is  to  be  withdrawn  from  the  effect 
of  a  certificate,  and  placed  in  a  condition  to  acquire  a  settlement  in  the  cer- 
tificated parish,  by  some  act  clearly  indicative  of  his  being  sui  juris,  the 
binding  must  be  for  this  purpose  after  he  has  attained  his  full  age.     It  is 
plain  the  binding  here,  was  before  he  was  of  age ;  and  that  seems  to  make 
an  end  of  the  question. — Bayley,  J.   It  is  clear,  I  think,  that  a  settlement 
could  not  be  gained  in  Manningtree,  by  this  pauper,  by  means  of  a  binding 
and  service  there,  whilst  he  was  under  age.    A  settlement  in  that  parish 
could  only  be  acquired  by  him  after  he  became  sui  juris ;  and  as  it  regards 
a  settlement  by  apprenticeship,  the  act  of  binding,  as  well  as  inhabitancy, 
ought  to  be  one  entire  act  after  he  was  of  age,  and  not  an  act  in  part  com- 
mencing during  his  nonage.    The  binding,  therefore,  ought  to  have  been 
after  he  was  twenty-one.    In  this  lies  the  distinction  between  this  case  and 
Rex  v.  Morley,  because  a  hiring  and  service  concurred  there,  after  the  pau- 
per was  of  age.    This  decision  will  not  militate  with  former  cases.    The 
Court  does  not  say  that,  where  a  settlement  in  the  certificated  parish  is  not 
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furit. 
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(Twelfthly)—m  dmUmtnt  b»  8cfttu>tolrtrgmntf;  bt{.  b» 

»elitf.  (a) 

It  is  a  presumption  of  law,  that  a  parish  will  not  extend  relief  to  a  pauper,    Twlfthiy,  Of 
at  least  when  out  of  such  parish,  unless  it  is  under  an  obligation  to  do  so,  by     lettltmtnt  by 
the  pauper  being  settled  in  such  parish.     Wherever,  therefore,  such  relief     acknowledge 
has  been  afforded,  except  in  the  case  of  casual  poor,  it  has  been  considered        Wl*wt»  for. 
to  be  an  acknowledgment,  that  the  pauper  is  settled  in  that  parish,  and 
supersedes  the  necessity  of  any  other  proof  on  the  subject     Whether  the 
parish  institutes  any  inquiry  as  to  the  settlement,  at  the  time,  or  has  the 
means  of  ascertaining  the  fact,  is  not  very  material,  if  the  relief  be  given  in 
a  manner,  and  under  circumstances  which  fairly  lead  to  the  conclusion,  that 
it  was  given  because  it  was  felt  and  believed  that  the  pauper  was  settled  in 
such  narish.    At  the  same  time,  the  parish  is  not  thereby  absolutely  pre- 
cluded and  estopped  from  disputing  the  settlement,  as  the  fact  of  giving 
relief,  only  shews  the  opinion  of  the  parish  that  the  pauper  was  settled  with 
them. 

It  has  been  supposed,  that  the  mere  circumstance  of  parish  officers  having 
relieved  a  pauper  in  their  parish,  affords  primA  facie  evidence  that  he  was 
settled  there ;  but  the  rule  is  now  clearly  otherwise,  and  the  affording  such 
relief  is  now  considered  as  no  evidence  whatever  against  the  parish  (see  Rex 
t.  CoUorton,  I  B.  jr  A.  25,  pott,  701);  but  affording  relief  to  a  pauper  out 
of  the  parish,  is  evidence  against  such  parish  (Rex  v.  Edwinttowe,  SB.  jr  C. 
671,  pott,  703). 

Rex  v.  Chaddertan,  2  East,  27.    Removal  of  John  Buckley,  from  Little  The  tare  feet  of 
Bolton  to  Chaddertan,  confirmed.     Case :  The  pauper,  when  he  buried  his  JJSi^VJlJjL 
first  wife,  applied  to,  and  received  relief  from,  the  overseers  of  Ckadderton,  \»  DO  proof  ofMt. 
and  the  pauper's  mother  being  with  child  of  a  bastard,  some  few  years  after  ft™*** to  tbaX 
his  father's  death,  went  from  another  township  to  Chaddertan,  to  lie  in  there,  **""*' 
and  "  as  the  pauper  had  heard  from  his  mother,"  who  has  been  dead  some 
years,  she  was  relieved  there  by  Chaddertan.    This  hearsay  evidence  was 
objected  to,  but  received. — Lord  Kenyon,  C.  J.  The  hearsay  from  the  pau-  Hearsay  no  evt- 
per's  mother  is  no  evidence  at  all  of  any  fact,  and  then  the  only  fact  appli-  dence°f  any  fact, 
cable  to  the  settlement  in  C.  is,  that  when  the  pauper  buried  his  first  wife, 
he  received  relief  there  from  the  overseers :  but  the  bare  fact  of  his  receiving 
such  relief  is  no  evidence  of  a  settlement,  as  they  might  have  been  relieved 
as  casual  poor.     If  the  paupers  were  in  want  of  relief  while  they  were  in  C, 
the  overseers  were  bound  to  give  it,  whether  the  paupers  were  settled  there 
or  elsewhere;  and  by  the  35  Geo.  III.  c.  101,  they  could  not  have  been 
removed  till  they  were  actually  chargeable.     Case  remitted. 

Rex  v.  Chatham,  8  East,  498.     Removal  of  Sally  Burgoyne,  widow,  from    Relief  given 

Ashfard  to  Chatham,  coufirmed.     Case :  The  pauper  was  married  to  Robert  i^LS'SS'liSii. 
■n  •     >-*i    *  ii       a  «i       ii«  iv       i_   •  i_      i.  *  pauper  resident 

Burgoyne  m  Clerkenwell.    A  considerable  time  after  then*  marriage,  her  nus-  in  the  relieving 

band  went  to  live  at  Chatham,    Her  husband  more  than  once  received  relief  parish.  k  "JJfjJ1- 
from  Chatham :  he  was  at  one  time  a  fortnight,  at  another  a  longer  period  ^nt  therein. 
in  the  workhouse  of  that  parish,  on  account  of  illness ;  and  he  died  in  that 
workhouse,  and  was  buried  at  the  expence  of  the  parish.     During  all  these 
times  of  relief  he  was  resident  in  that  parish. — Lord  Ellenborough,  C.  J.  On 
subjects  of  this  sort,  it  is  important  there  should  be  one  uniform  rule,  as  far 
as  is  consistent  with  law :  and  the  rule  having  been  laid  down  by  Lord 
Kenyon,  in  Rex  v.  Chaddertan,  that  the  bare  fact  of  giving  relief  to  a  pau- 
per within  the  parish,  was  no  evidence  of  his  settlement  there,  because  it 
might  be  given  to  him  as  casual  poor,  it  is  proper  to  abide  by  it.     In  that 
case,  indeed,  the  relief  was  only  administered  once;  and  it  becomes  neces- 
sary to  consider,  whether  its  having  been  administered  more  than  once,  or 
several  times,  alters  the  case,  and  differs  this  in  substance  from  the  other;  for 
each  instance  in  itself  might  not  be  evidence  of  the  settlement,  and  yet  it 


(«)  Sec  division  of  the  subject,  ante,  662. 
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ami  mr  neb  a  purpose,  was  reHef  given  to  die  pauper  t» 

wit  any  adnrnmon  that  he  was  settled  and  belonged  to 

7  if  it  had  been,  it  would  have  been  conclusive  against  the  latter 

Sm  ;■  but  as  it  seems  to  me,  it  had  no  such  effect    I  cannot  concur  in       ******* 
atgsflK^t,thatthememfactof  anauper  — — . 

paiish,  is  presumptive  evidence  of  his  having;  been  born  there;  and  if  the 
eaaea  that  nave  been  referred  to,  no  that  length,  I,  for  one,  must  be  allowed 
to  doubt  their  authority.  Upon  the  whole  view  of  this  case,  I  am  of  opinion 
As^thcDesrionahaveoonietoarigiUcondttsion.  Hokm/dmn&LUtUda%,J*.f 
eoiwurred.    Order  of  sessions  confirmed. 

B*BT.CoUorUm,lB.4r  A.25.  Upon  appeal  against  an  order  of  justices  aaMrfatvaatfr 
removing  Jampk  AUen,  his  wife  and  children,  from  the  parish  or  township  of  jSfi? & *?* 
MmmmS  m  IttcetferwUrv,  totheparishortowiis^^  vomwEtoKmct 

smntr,  me  sestions  confirmed  the  order,  subject  to  the  opinion  of  this  Court  gsttwaig^ 
upon  the  fcllowmg  case.  The  pauper's  father  died  when  the  pauper  was  seven  b«SSttm!»Ste 
jean  of  age,  and  left  him  residing  with  his  mother  in  the  j*in&  of  Coborimu  aioqt/p«tod. 

ad's  death,  she  and  several  of  her  children  were  relieved  fj!™"**" 


where, after  her  husbandV ,-n-v «„.»«•.  „« ««» -,  „„nnr-in„  „ wv  ,.u..roT.irim 

daring  a  long  period,  and  while  resident  in  the  said  parish.    During  this  t*£*mZm! 

lime,  also,  one  of  the  children  (the  pauper's  brother)  was  bound  out  by  the  tie«byuw  »■&*. 

paiish  of  Cohort**,  into  a  third  parish.    But  throughout  the  whole  of  the 

atom  time,  the  mother  of  the  pauper,  with  her  children,  received  relief  from 

ma  parish  of  Thrinptone,  whibt  they  were  resident  (as  before  mentioned)  in 

CtSmrton  ;  and  the  pauper's  mother  having  died  in  that  parish,  was  buried 

mem  at  the  expence  of  the  parish  of  Thringitone.    Upon  this  evidence,  the 

eamt  of  quarter  sessions,  being;  of  opinion  that  the  relief  by  the  parish  of 

Cuiawniw  preponderated  over  the  relief  bv  Thrtngstont,  confirmed  the  order 

*f  removal. — Hwnpkrev,  in  support  of  the  order.    This  was  a  question  of 

mot  sor  the  sessions,  and  they  have  held,  that  the  relief  given  by  Coleorton 

to  me  pauper,  while  resident  there,  was  an  acknowledgment  of  his  being 

tattled  in  that  parish.    The  point  now  raised  is,  whether  they  had  any  evf 

cmnee  before  them  to  support  this  judgment    In  Rex  v.  Yarweil,  a  decision 

wee  upheld,  which  went  quite  as  far  as  the  present,  this  Court  oonsiderinf 

aha  matter  to  be  one  purely  for  the  sessions.    In  Rex  v.  Trowbridge  the 

Court  said  it  was  unnecessary  then  to  decide  whether  the  giving  relief  to  a 

tarty  wsident  in  a  parish  might,  or  might  not,  under  certain  circumstances, 

W  evidemoe  of  the  settlement  there.    The  relief,  in  the  present  case,  was 

mrtjnned  for  a  great  length  of  time. — Bayiey,  J.    How  long  must  such 

tlief  go  on  to  become  evidence  ? — Taunton  and  HUdyard,  contra.    There 

*as  no  case  for  the  sessions.    The  doctrine  laid  down  by  Lord  Kenyon,  in 

fee  v.  Chaddertony  that  relief  given  by  a  parish  to  a  pauper  resident  in  it, 

no  evidence  of  settlement,  has  been  considered  as  the  governing  rule  ever 

ice.    It  was  followed  up  by  Rex  v.  Chatham,  where  Lord  Euenborough 

es  still  further.    The  present  case  turns  upon  matter  of  fact,  but  involves 

raestiou  of  evidence,  which  falls  properly  under  the  review  of  this  Court 

ftajrfcy,  J.    If  there  had  been  evidence  on  both  sides,  it  would  have  been 

the  sessions  to  draw  their  own  conclusion,  and  I  should  not  be  inclined 

isturb  it    But  if  there  is  evidence  on  one  side,  and  the  sessions  act  upon 

t  is  not  evidence  on  the  other,  and  then  send  the  case  to  us,  it  becomes 

;  subject  for  our  adjudication.    It  is  decided,  and  I  think  rightly,  by' 

v.  Chatham,  that  relief  by  the  parish  in  which  a  pauper  resides,  is  no 

nee  of  settlement    Lord  EUenborough  there  enters  into  the  question, 

lier  relief,  administered  in  more  than  one  instance,  may  not  require 

jrent  consideration,  but  he  concludes  by  laying  it  down  as  the  best  rule 

ide  by,  that  such  relief,  whether  given  once  or  several  times,  is  not 

tee.   One  powerful  reason  in  support  of  this  decision,  is  the  reluctance 

parish  officers  would  feel  against  relieving  casual  poor,  if  by  doine  so 

ere  furnishing  evidence  against  their  own  parishes.    It  is  true  that, 

present  case,  Coleorton  has  not  only  relieved  the  family,  but  bound 

*  of  the  children.    The  sessions,  however,  have  not  acted  upon  this 

jt,  but  upon  the  continued  relief  generally ;  and  in  my  opinion,  the 

is  no  more  evidence  against  Coleorton  than  the  other  circumstances; 

sh  officers  may  apprentice  out  paupers,  being  within  the  parish, 


Single  instance 
of  relief  not  con- 
clusive. 


Twelfthly— Of  Settlement  by  Acknowledgment,  4c— II.  By  Relief.     703 

Rex  v.  Edwinstowe,  8  B.  &  C.  071.  Older  of  removal  of  Sarah  Dewick,  TwelfltUy,  Of 
&c,  from  Mansfield  to  Edwinstowe,  confirmed.  Case :  The  pauper*,  resi-  tettlement  by 
dent  at  Mansfield,  applied  for  relief  to  B.,  the  overseer  of  Edwinstowe,  at  a  acfowwledg- 
public-house  in  Mansfield,  which  is  seven  miles  from  Edwinstowe,  on  a  msnt,  #c. 
market  day ;  he  gave  her  3*.,  and  said,  if  she  wanted  more  she  must  apply 
again  at  Edwinstowe,  and  he  would  give  it  her.  A  fortnight  after,  the 
pauper  went  to  Edwinstowe  for  relief,  when  she  saw  B.  and  the  other 
overseer:  thev  then  refused  to  give  her  relief,  saying,  she  must  throw 
herself  upon  Mansfield. — Bay  ley,  J .  I  certainly  agree  that  if  there  be  not 
any  premises  to  warrant  the  conclusion  to  which  the  justices  at  sessions 
hare  come,  we  are  bound  to  reverse  their  decision.  I  do  not  say  that, 
from  the  facts  stated  in  the  case,  1  should  have  drawn  the  same  conclu- 
sion which  the  justices  have  done.  But  it  was  a  question  of  fact ;  and 
it  was  for  them  to  draw  their  conclusion  from  the  evidence.  Before  we 
reverse  their  decision,  we  must  see  clearly  that  they  were  wrong.  It  is  not 
sufficient  that  the  evidence  in  support  of  their  conclusion  is  slight.  The 
question  is,  Whether  there  was  any  evidence  to  warrant  the  justices  in  coining 
to  the  conclusion  ?  It  appears  that  at  the  time  when  the  relief  was  given, 
the  parish-officer  was  at  a  distance  from  home.  It  is  possible,  however,  that 
he  may  have  known  that  the  pauper  was  settled  in  Edwinstowe.  If  he  did 
not  know  it,  he  might  have  said  to  the  pauper,  "  I  cannot  tell  whether  you 
are  settled  in  the  parish  or  not,  and  I  give  you  this  whether  you  are  settled 
there  or  not."  But  he  gave  the  relief  in  an  unqualified  manner,  and 
seems  to  have  acted  on  the  principle,  that  he  conceived  there  was  an  obli- 
gation on  his  part  to  grant  relief,  and  a  right  in  her  to  demand  it.  It  was 
for  the  sessions  to  draw  their  conclusion  from  these  facts.  There  was  some 
evidence  upon  which  they  might  exercise  their  discretion ;  and  though  I 
might,  perhaps,  have  come  to  a  different  conclusion,  I  think  we  are  not  at 
liberty  to  reverse  their  decision. — Littledale,  J.  1  concur  in  the  judgment 
delivered  by  my  brother  Bay  ley,  entirely  on  the  ground  that  there  were  some 
premises  to  warrant  the  sessions  in  coming  to  the  conclusion  to  which  they 
nave  come.  The  evidence  was  undoubtedly  very  slight ;  but  it  was  for  the 
sessions  to  draw  their  conclusion  from  it,  and  having  done  so,  I  think  we 
ought  not  to  disturb  their  decision. — Parke,  J.  Upon  the  evidence  stated  in 
this  case,  I  should  have  come  to  a  different  conclusion.  But  it  is  for  the 
sessions  and  not  for  us  to  draw  the  conclusion  from  the  evidence  given,  and 
they  having  done  so,  I  think  their  decision  ought  not  to  be  disturbed. — 
Order  of  sessions  confirmed. 

Rex  v.  Great  Salkeld,  6  M.  fy  S.  408.  (See  part  of  this  case,  ante,  280.)  The 
case  also  stated,  that  soon  after  the  order  was  quashed,  the  mother  returned 
to  Great  Salkeld,  and  was  removed  from  thence  to  Bongate,  but  whether 
by  an  order  or  not  did  not  appear. — Bongate  received  her,  and  told  her  she 
must  nurse  her  child,  the  pauper  then  at  the  breast.  When  the  pauper  was  six 
or  seven  years  of  age,  and  residing  with  his  aunt  at  Great  Salkeld,  the  mother 
being  in  service,  the  overseer  of  Bongate  went  to  Great  Salkeld,  and  paid 
the  aunt  some  arrears  of  relief  due  from  the  parish  for  the  maintenance  of 
the  pauper,  and  threatened  to  take  him  away  that  he  might  earn  something 
for  nimself :  the  aunt  was  reluctant  to  part  with  him,  and  the  overseers 
threatened  to  diminish  her  allowance. — Bayley,  J.  If  the  circumstances 
were  sufficient  to  raise  a  presumption  of  a  settlement  in  Bongate,  it  was 
for  the  sessions,  and  not  for  this  Court  to  draw  the  conclusion,  but  I  cannot 
any  ground  for  such  a  presumption. 


The  sessions  to 
draw  the  conclu- 
sion. 


( Thirteenthly)— <©f  &tttlntunt  b»  acfenofolrifgmtnt ;  bi$.  III.  b» 
£on>3ppcal  againlt  (Softer  of  ftemobal.  (a) 

If  the  act  of  relieving  a  pauper,  can  in  any  case  be  regarded  as  an  acknow- 
ledgment by  the  parish  giving  the  relief,  that  the  pauper  is  settled  with  them, 


(«)  Set  division  of  the  subject,  ante,  662. 
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The  authority  of  the  magistrates  to  remove  paupers  to  the  place  of  their 
settlement  is  given  by  statute,  and  must  be  exercised  according  to  the  pre- 
scribed regulations,  some  of  which  relate  to  the  form  of  the  order  itself. 
And  though  so  strict  an  observance  of  them  is  not  necessary,  as  the  sessions, 
in  case  of  appeal,  are  empowered  by  5  Geo.  II.  c.  19,  s.  1,  to  amend  defects 
of  this  description,  yet,  in  matters  of  substance,  correctness  is  essential, 
as  errors  of  this  kind  cannot  be  aided  or  remedied  in  like  manner. 
Besides,  it  will  sometimes  be  doubtful  whether  the  particular  defect  com- 
plained of,  be  one  of  form  only,  or  of  substance,  the  line  of  distinction  not 
being  very  obvious  in  the  statute,  nor  very  accurately  marked  by  any  of  the 
cases,  so  as  to  afford  a  sure  guide  upon  all  occasions.  Hence,  the  import- 
ance of  correctness  in  both  respects  becomes  apparent. 

Although  the  enactments  on  this  subject,  or  many  parts  of  them,  have 
already  been  given  in  different  parts  of  this  volume,  it  will  be  convenient 
to  collect  them  together  in  this  place,  and  then  to  shew  under  what  circum- 
stances poor  persons  are  removable ;  and,  lastly,  the  method  of  proceeding, 
in  cases  of  removal,  with  the  requisites  of  the  order  for  that  purpose. 

The  general  division  will  be  as  follows : — 


First, 

Secondly, 

Thirdly, 

Fourthly, 

Fifthly, 

Sixthly, 

Seventhly, 

Eighthly, 

Ninthly, 

Tenthly, 


Enactments  on  the  Subject, 
Who  may  be  Removed. 

Of  the  Order  of  Removal,  Suspension,  and  Execution  thereof. 
Of  Persons  returning  after  Removal, 
Order  of  Removal  of  one  Certificated. 
Appeal  against  an  Order  of  Removal. 
Effect  of  an  Order  Unappealed  against. 
Effect  of  Quashing  or  Confirming  an  Order. 
Of  Amendments  by  Sessions. 
Power  of  Sessions  in  Orders  of  Removal, 


(First) — Enactment*  on  tf)e  dubjert. 

The  13  &  14  Car.  II.  c.  12,  s.  1,  enacts  as  follows: — "Whereas  the 
necessity,  number,  and  continual  increase  of  the  poor,  not  only  within  the 
cities  of  London  and  Westminster,  with  the  liberties  of  each  of  them,  but 
also  through  the  whole  kingdom  of  England,  and  dominion  of  Wales,  is 
very  great  and  exceeding  burthensome,  being  occasioned  by  reason  of  some 
detects  in  the  law  concerning  the  settling  of  the  poor,  and  for  want  of  a  due 
provision  of  the  regulations  of  relief  and  employment  in  such  parishes  or 
places  where  they  are  legally  settled,  which  doth  enforce  many  to  turn 
incorrigible  rogues,  and  others  to  perish  for  want,  together  with  the  neglect  of 
the  faithful  execution  of  such  laws  and  statutes  as  nave  formerly  been  made 
for  the  apprehending  of  rogues  and  vagabonds,  and  for  the  good  of  the  poor: 
For  remedy  whereof,  and  for  the  preventing  the  perishing  of  any  of  the  poor, 
whether  young  or  old,  for  want  of  such  supplies  as  are  necessary,  be  it 
enacted,  That  whereas,  by  reason  of  some  defects  in  the  law,  poor  people  are 
not  restrained  from  going  from  one  parish  to  another ;  and,  therefore,  do 
endeavour  to  settle  themselves  in  those  parishes  where  there  is  the  best  stock, 
the  largest  commons  or  wastes  to  build  cottages,  and  the  most  woods  for 
them  to  burn  and  destroy,  and,  when  they  have  consumed  it,  then  to  another 
parish,  and  at  last  become  rogues  and  vagabonds,  to  the  great  discourage- 
ment of  parishes  to  provide  stocks,  where  it  is  liable  to  be  devoured  try 
strangers ;  be  it  therefore  enacted,  That  it  shall  and  may  be  lawful,  upon 
complaint  made  by  the  churchwardens  or  overseers  of  the  poor  of  any  parish, 
to  any  justice  of  peace,  within  forty  days  after  any  such  person  or  persons 
coming  so  to  settle  as  aforesaid,  in  any  tenement  under  the  yearly  value  of 


First,  Enact* 

ments  on  the 

subject. 

13  &  U  Car.  II. 
c.  12. 

The  occasion  of 
increase  of  poor. 


Poor  people 
going  from  one 
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county,  riding,  city,  or  town-corporate,  to  which  the  said  person  shall  he     First,  Enaet- 
so  removed)  snail  forfeit  for  each  offence  the  sum  of  five  pounds,  to  the  use     menu  on  the 
of  the  poor  of  the  parish  or  town  from  which  the  said  person  was  removed,  subject. 

to  he  levied  hy  distress  and  sale  of  the  offender  or  offenders'  goods,  hy  war- 
rant  under  the  hand  and  seal  of  any  justice  of  the  peace  of  the  county,  rid- 
ing, city,  or  town-corporate,  to  which  such  person  was  removed,  to  the  con- 
stable of  the  parish  or  town  where  such  offender  or  offenders  dwell ;  which 
warrant  the  said  justice  is  hereby  im powered  and  required  to  make;  the 
overplus,  if  any  be,  to  be  returned  to  the  owner  or  owners ;  and  for  want  of 
such  sufficient  distress,  then  the  said  justice  shall  commit  the  said  offender  or 
offenders  to  the  common  gaol  of  the  said  county,  riding,  city,  of  town-cor- 
porate, or  liberty,  there  to  remain  without  bail  or  main  prize  for  the  space  of 
forty  days :"  Provided  always,  and  be  it  hereby  enacted,  "  That  all  such 
persons  who  think  themselves  aggrieved  with  any  such  judgment  of  the  said 
two  justices,  may  appeal  to  the  next  general  quarter  sessions  of  the  peace  to 
be  held  for  the  county,  riding,  city,  town-corporate  or  liberty,  from  which 
the  said  person  was  so  removed." 

The  5  Geo.  II.  c.  19,  s.  1,  which  gives  the  sessions  power  to  amend  defects    *  Qco-  *»  c  19. 
of  form  in  orders  of  removal,  is  as  follows : — "  Whereas  in  many  cases  his 
Majesty's  justices  of  the  peace  by  law  are  empowered  to  give  or  make  judg- 
ments or  orders,  great  expences  have  been  occasioned  by  reason  that  such 
judgments  or  orders  have,  on  appeals  to  the  justices  of  the*  peace  at  their  re- 
spective general  or  quarter  sessions,  been  auashed  or  set  aside  upon  exceptions 
or  objections  to  the  form  or  forms  of  the  proceedings,  without  hearing  or 
examining  the  truth  and  merits  of  the  matter  in  question  between  the  parties 
concerned :  therefore,  to  prevent  the  same  for  the  future,  be  it  enacted,  That 
alter  the  twenty-fourth  day  of  June,  one  thousand  seven  hundred  and  thirty-  After  94th  jane, 
two,  upon  all  appeals  to  be  made  to  the  justices  of  the  peace,  at  their  respec-  '^iSS*?^ 
live  general  or  quarter  sessions,  to  be  nolden  for  any  county,  riding,  city,  ESoTformon 
liberty  or  precinct,  within  that  part  of  Great  Britain  called  England,  against  *PP**la, 
judgments  or  orders  given  or  made  by  any  justices  of  the  peace  as  aforesaid, 
such  justices  so  assembled  at  any  general  or  quarter  sessions  shall,  and  they 
are  hereby  required  from  time  to  time,  within  their  respective  jurisdictions, 
upon  all  and  every  such  appeals  so  made  to  them,  to  cause  any  defect  or 
defects  of  form  that  shall  be  found  in  any  such  original  judgments  or  orders, 
to  be  rectified  and  amended  without  any  cost  or  charge  to  the  parties  con- 
cerned, and  after  such  amendment  made  shall  proceed  to  hear,  examine,  and 
consider  the  truth  and  merits  of  all  matters  concerning  such  original  judg- 
ments or  order,  and  likewise  to  examine  all  witnesses  upon  oath,  and  hear 
all  other  proofs  relating  thereto,  and  to  make  such  determinations  thereupon  "«•  may  proceed 
as  hy  law  they  should  or  ought  to  have  done,  in  case  there  had  not  been  such  them!Crmi,le 
defect  or  want  of  form  in  the  original  proceeding ;  any  law,  usage,  or  cus- 
tom to  the  contrary  notwithstanding." 

By  35  Geo.  III.  c.  101,  s.  1.    "  Whereas  by  an  act,  passed  in  the  thir-  "Geo-s»  <*•  >•>• 
teenth  and  fourteenth  years  of  the  reign  of  king  Charles  the  Second,  inti-  cited  act  as  e?r 
tuled,  An  act  for  the  better  relief  of  the  poor  of  this  kingdom;  reciting,  *  That  able*  Justices  to 
whereas,  by  reason  of  some  defects  in  the  law,  poor  people  are  not  restrained  lU7lJ>YLI,2*0,18 
from  going  from  one  parish  to  another,  and  therefore  do  endeavour  to  settle  chargeable  to 
themselves  in  those  parishes  where  there  is  the  best  stock,  the  largest  parishes,  repeal- 
commons  or  wastes  to  build  cottages,  and  the  most  woods  for  them  to  burn  g^1"d|J|^e!er* 
and  destroy ;  and  when  they  have  consumed  it,  then  to  another  parish,  and  at  moved  till  they 
last  become  rogues  and  vagabonds,  to  the  great  discouragement  of  parishes  become  charge- 
to  provide  stocks  where  it  is  liable  to  be  devoured  by  strangers ;  for  remedy  ab,e# 
whereof  it  is  thereby,  amongst  other  tilings,  enacted,  That  it  shall  and  may 
be  lawful,  upon  complaint  made  by  the  churchwardens  or  overseers  of  the 
poor  of  any  parish,  to  any  justice  of  the  peace,  within  forty  days  after  any 
such  person  or  persons  coming  so  to  settle  as  aforesaid,  in  any  tenement 
under  the  yearly  value  of  ten  pounds,  for  any  two  justices  of  the  peace, 
whereof  one  to  be  of  the  quorum,  of  the  division  where  any  person  or  persons 
that  are  likely  to  be  chargeable  to  the  parish  shall  come  to  inhabit,  by  their 
warrant,  to  remove  and  convey  such  person  or  persons  to  such  parish  where 
he  or  they  were  last  legally  fettled,  either  as  a  native,  householder,  sojourner, 
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order  to  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  person 
or  persons  so  refusing  or  neglecting  payment  of  the  same,  and  also  such  costs 
attending  the  same,  not  exceeding  forty  shillings,  as  such  justice  shall  direct ; 
and  if  the  parish,  township,  or  place,  to  which  the  removal  of  such  poor 
person  is  made,  or  was  ordered  to  be  made,  before  the  death  of  such  person 
as  aforesaid,  be  without  the  jurisdiction  of  the  justice  of  the  peace  issuing 
the  warrant,  then  such  warrant  shall  be  transmitted  to  any  justice  of  the 
peace  haying  jurisdiction  within  such  parish,  township,  or  place  as  aforesaid, 
who,  upon  receipt  thereof,  is  hereby  authorised  and  required  to  indorse  die 
same  for  execution :  provided,  nevertheless,  that  if  the  sum  so  ordered  to  be 
paid  on  account  of  such  costs  and  charges,  exceed  the  sum  of  twenty  pounds, 
the  party  or  parties  aggrieved  by  such  order  may  appeal  to  the  next  general 
quarter  sessions  against  the  same,  as  they  may  do  against  an  order  for 
the  removal  of  poor  persons  by  any  law  now  in  being ;  and  if  the  court  of 
quarter  sessions  shall  be  of  opinion  that  the  sum  so  awarded  be  more  than 
of  right  ought  to  have  been  directed  to  be  paid,  such  court  may  and  is  hereby 
directed  to  strike  out  the  sum  contained  in  the  said  order,  and  insert  the  sum 
which  in  the  judgment  of  such  court  ought  to  be  paid ;  and  in  every  such 
ease  the  said  court  of  quarter  sessions  shall  direct  that  the  said  order,  so 
amended,  shall  be  carried  into  execution  by  the  said  justices  by  whom  the 
order  was  originally  made,  or  either  of  them,  or  in  case  of  the  death  of 
either  of  them,  by  such  other  justice  or  justices  as  the  said  court  shall  direct; 
provided  that  nothing  in  this  act  contained  shall  extend  to  alter  or  abridge 
the  power  of  justices  of  the  peace  to  pass  or  punish  vagrants  in  the  manner 
and  under  the  circumstances  set  forth  in  an  act,  passed  in  the  seventeenth 
of  the  reign  of  his  late  majesty  king  George  the  Second,  intituled,  An 
to  amend  and  make  mare  effectual  the  laws  relating  to  rogues,  vagabonds, 
iker  idle  and  disorderly  persons,  and  to  Houses  of  Correction  (except  so 
§sw  m  regards  the  power  of  suspending  the  vagrant  pass,  in  the  manner  and 
§n  the  causes  before  mentioned)." 

Sect  5.  "  That  every  person  who  shall  have  been  convicted  of  larceny,  or 
any  other  felony,  or  who  by  the  laws  now  in  being  shall  be  deemed  a  rogue, 
vagabond,  idle  or  disorderly  person,  or  who  shall  appear  to  any  two  or  more 
justices  of  the  peace  of  the  division  wherein  such  person  shall  reside,  upon 
the  oath  of  one  or  more  credible  witness  or  witnesses,  to  be  a  person  of  evil 
fame,  or  a  reputed  thief,  such  person  not  being  able  to  give  a  satisfactory 
account  of  himself  or  herself,  or  of  his  or  her  way  of  living,  shall  be  con- 
sidered as  a  person  actually  chargeable  within  the  true  intent  and  meaning 
of  this  act,  to  the  parish  in  which  such  person  shall  reside,  and  shall  be 
liable  to  be  removed  to  the  parish  of  his  or  her  last  legal  settlement  by  the 
order  of  the  said  justices  or  the  peace,  whereof  one  to  be  of  the  quorum,  of 
the  division  where  any  such  person  shall  reside." 

Sect  6.  "  That  every  unmarried  woman  with  child  shall  be  deemed  and 
taken  to  be  a  person  actually  chargeable,  within  the  true  intent  and  meaning 
of  this  act,  to  the  parish,  township,  or  place,  in  which  she  shall  inhabit,  and 
may  be  removed  as  such  to  the  place  of  her  last  legal  settlement ;  and  in 
case  any  order  of  removal  obtained  for  such  purpose  shall  be  suspended  for 
any  of  the  reasons  before  mentioned,  and  during  such  suspension  the  said 
woman  shall  be  delivered  of  any  child,  which  by  the  laws  of  this  kingdom 
snail  be  a  bastard,  every  such  bastard  child  shall  be  deemed  and  taken  to  be 
settled  in  the  same  parish,  township,  or  place,  in  which  was  the  legal  settle- 
ment of  the  mother  at  the  time  of  her  delivery :  provided  nevertheless,  that 
all  act  or  acts  heretofore  made  touching  bastard  children,  or  concerning  the 
mothers  or  reputed  fathers  of  such  children,  shall  be,  and  remain  in  full 
force  and  effect  after  the  passing  of  this  act,  as  well  in  cases  where  by  this 
act  the  place  of  settlement  of  such  bastard  children  is  directed  to  be  the  same 
as  that  of  the  mothers  of  such  children,  as  in  cases  where  the  place  of  settle- 
ment of  such  bastard  children  remains  the  same  as  it  did  before  the  passing 
of  this  act" 

49  Geo.  III.  c.  124,  s.  1.  "  Whereas,  by  an  act  passed  in  the  thirty-fifth 
year  of  the  reign  of  his  present  majesty,  intituled,  An  Act  to  prevent  the 
Removal  of  Poor  Persons  until  they  shall  become  actually  chargeable,  it  is 
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ssGeo.  s,c.  101. 


If  costs  exceed 
twenty  pounds, 
appeal  may  be 
made  to  the 
quarter  sessions. 


Tills  act  not  to 
alter  the  power 
of  Justices  to  pass 
or  punish  va- 
grants, by  17  Geo. 
s,  c.  6,  except  as 
to  suspension. 


Rogues,  Ac*  to 
be  considered  as 
chargeable,  and 
may  be  removed. 


Unmarried 
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child  to  be  deem- 
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Bastards  to  be 
deemed  of  the 
mother's  parish. 
Former  acts 
touching  bas- 
tards, Ate.,  to  re- 
main in  force. 


40  Geo  a,  e.  IM. 
When  any  onlay 
of  remoTSjL  sYc*» 
shall  be 


First — hitactmeuts  on  the  Subject.  711 

nation  of  the  said  pauper,  and  to  report  the  same  to  uny  other  magistrate  or     Fint,  Etuiei- 
inagistmtcs  acting  for  the  raid  district,  and  for  the  said  magistrates  upon       ann  an  <h' 
such  report  to  adjudge  the  settlement  of  the  said  pauper,  and  make  and         rth/tet. 
suspend  the  order  of  removal,  as  fully  and  effectually,  to  ail  intents  and  pur- 
poses,  as  if  the  said  pauper  had  appeared  before  two  magistrates." 

The  5  Geo.  IV.  c.  83,  s.  3,  enacts,  "  That  every  person  being  able  wholly   {(SJ^J'^S^. 
or  in  part  to  maintain  himself  or  herself,  or  his  or  lier  family,  by  work  or  jrpgaoo;  com. 
by  other  means,  and  wilfully  refusing  or  neglecting  bo  to  do,  by  which  refusal   5jldnt^,t*5n 
or  neglect,  he  or  she,  or  ally  of  his  or  her  family,  whom  he  or  she  may  be   m^aoa^  t^, 
legally  bound  to  maintain,  shall  have  become  chargeable  to  any  parish,   to  be  paninhrd. 
towaship  or  place ;  every  person  returning  to  and  becoming  chargeable  in 
any  parish,  township,  or  place, from  whence  he  or  she  uhall  have  been  legally 
removed  by  order  of  two  j  ustiees  of  the  peace,  unless  he  or  she  shall  produce 
a  certificate  of  the  churchwardens  and  overseers  of  the  poor  of  some  other 
pariah,  township  or  place,  thereby  acknowledging  him  or  her  to  he  settled  in 
such  other  parish,  township  or  place ;  every  petty  chapman  or  pedlar  wan- 
dering abroad  and  trading,  without  being  duly  licensed,  or  otherwise  autho- 
rised by  law  ;  every  common  prostitute  wandering  in  the  public  streets  or 
public  highways,  or  in  any  place  of  public  resort,  and  behaving  in  a  riotous 
or  indecent  manner ;  and  every  person  wandering  abroad,  or  placing  himself 
or  herself  in  any  public  place,  street,  highway,  court  or  passage,  to  beg  or 
gather  alms,  or  causing  or  procuring  or  encouraging  any  child  or  children 
so  to  do,  shall  be  deemed  an  idle  and  disorderly  person,  within  the  true 
intent  and  meaning  of  this  act;  and  it  shall  be  lawful  for  any  justice  of  the 
peace  to  commit  such  offender  (being  thereof  convicted  before  him  by  his 
own  view,  or  by  the  confession  of  such  offender,  or  by  the  evidence  on  oath 
of  one  or  more  credible  witness  or  witnesses)  to  the  house  of  correction, 
there  to  be  kept  to  hard  labour  for  any  time  not  exceeding  one  calendar 
month." 

By  section  20,  it  is  enacted,  That  every  person,  who.  under  the  provisions   pmumh  convict 
of  that  act,  shall  hove  been  convicted  "us  an  idle  and  disorderly  person,   Ji^hYif  whkh" 
or  as  a  rogue  and  vagabond,  shall  be  deemed  to  be  actually  chargeable   th[>-  mid*. 
to  the  parish,  township,  or  place,  in  which  such  person  shall  reside ;  and 
such  person  shall  be  liable  in  be  returned  to  the  parish  of  his  or  her  last 
legal  settlement,  by  the  order  of  two  justices  of  the  peace  of  the  division 
or  place  in  which  such  perron  shall  reside. 


(Secondly)— iCllp  man  bt  SlrmabtS. 
This  head  may  be  subdivided  as  follows : — 

1.  Of  Removal  of  Pauiiera  Generally. 

2.  Of  Removal  ,)f  the  Wife. 

3.  Of  flem-.ro/  .»/ Children. 

4.  Of  Removal  of  Servant!. 

5.  Of  Removal*  under  35  Geo.  UJ.e.  101,'.  fi,  of  Women  with  Child. 
B.    Of  Removal  of  Catual  Poor. 

7.  Of  the  Removal  of  Poor  Periona  born  in  Scotland,  ir. 

8.  OfSoUlieri,frr.' 


1.  Of  Removal  of  Pauperi  Generally. 
Rtx  v.  Saighlon-tm-the-llill,  2  B.  $  A.  1B2.  Removal  from  the  parish  i-Ofr™ 
of  St.  Bridget,  Clutter,  to  the  township  of  Saiykton-an-the-llill,  in  the  JJuJ™ ' 
county  of  Cketter.  The  sessions  confirmed  the  order,  subject  to  the  opinion  y^^  ,h 
of  the  Court  of  King's  Bench  on  the  following  case  :— The  pauper,  Joteph  prr  had  b 
Gill,  being  a  settled  inhabitant  of  the  township  of  Saiyhton-tm-the-Htll,  f!,J|e*1J?j 
about  twenty  years  ago  acquired  a  subsequent  settlement,  by  renting  a  tene-  13  A.p  at 
aient  in  the  township  of  GUrvtrilone,  in  the  parish  of  .S(,  Mary-on-the-Hill,  unwove 
in  the  city  of  Cheilrr,  in  which  parish  there  arc  several   townships,  each   JJXtlnt 
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and  cnjoved  by  the  several  other  townships  within  the  s:iid  county  of 
Chester,  by  the  laws  and  statutes  of  that  part  of  the  united  kingdom  of 
Grrmt  Britain  and  Ireland  called  England." — Nolan  having  been  heard 
in  support  of  the  order,  and  J.  Williams  contra,  Cur.  adv.  vult ;  the  judg- 
ment of  the  Court  was  delivered  by  Abbott,  C.  J. — This  case  arises  on  the 
act  52  Geo.  HI.  for  enclosing  the  forest  of  Detainer*,  and  the  question  is, 
Whether  the  district  newly  created  into  a  township  under  this  statute, 
which  before  was  neither  in  any  parish  nor  township,  is  to  be  considered  as 
if  it  had  formerly  been  a  parish  or  township,  with  regard  to  settlements ; 
or  only  as  becoming  so  from  the  time  of  its  creation  under  the  act,  and  as 
if  it  had  formerly  been  wholly  uninhabited  ?  And  we  are  of  opinion,  that 
the  latter  is  the  true  construction  and  effect  of  the  statute.  If  the  former 
construction  should  be  adopted,  much  inconvenience  and  litigation  might 
ensue.  Many  parishes,  wherein  paupers  have  been  considered  as  legally 
settled,  and  have  accordingly  been  maintained,  might  relieve  themselves 
from  their  burden,  by  removing  to  this  new  township  not  only  illegitimate 
persons,  born  within  the  district  whereof  the  township  consists,  but  also  many 
of  those  who  had  been  servants,  or  apprentices  or  had  rented  tenements  of 
the  yearly  value  of  10/.  within  it.  By  such  removals  a  heavy  burden  might 
be  thrown  at  once  upon  the  new  township.  It  is  true,  on  the  other  hand, 
that  the  new  township,  having  now  overseers,  may  remove  persons,  which 
the  inhabitants  of  the  district  could  not  previously  do :  hut  then  the  inha- 
bitants were  not  previously  under  the  same  legal  obligation  to  maintain  the 
poor  who  might  be  found  within  it,  as  a  parish  or  township;  the  consequence 
of  which  must  have  been,  that  such  poor  would,  in  general,  find  their  way, 
without  removal,  into  those  parishes  or  townships  that  were  compellable  to 
maintain  them ;  so  tlmt  the  new  power  of  removal  would  not  be  likely 
to  afford  a  relief  commensurate  with  the  new  burden ;  and  the  former  want 
of  the  power  of  removal  might  have  the  effect  of  charging  this  new  town- 
with  the  maintenance  of  persons  under  circumstances,  in  which,  if  the 
had  been  previously  a  township,  the  inhabitants  might  have  taken 
to  prevent  the  burden  from  falling  upon  them,  as  by  the  removal  of 
unmarried  pregnant  women,  or  of  persons  coming  to  settle  on  tenements 
under  10/.  a  year,  especially  before  the  statute  35  Geo.  III.  c.  101.  The 
latter,  indeed,  would  not  acquire  a  settlement  for  themselves,  but  settle- 
ments might  be  derived  under  them  hy  apprentices  and  sen-ants.  And  this 
is  not  like  the  case  of  a  modem  appointment  of  overseers  to  places  that 
formerly  had  no  such  officers ;  because,  all  such  places  must  have  been  vills 
from  time  immemorial,  and,  consequently,  under  a  legal  obligation  to 
maintain  their  poor,  and  possessing  a  legal  right  to  the  appointment  of 
officers;  and,  hy  such  appointment,  to  remove  persons  under  the  same  cir- 
cumstances as  "other  townships  or  parishes  might  do.  The  consequence 
of  this  opinion  is,  that  both  the  orders  must  be  quashed.  Both  orders 
quashed. 

Rex  v.  Ampthill,  2  D.  $>  C.  8 17 ;  4  />.  $  R.  447 ;  2  D.  j-  R.  Mag.  Ca.  297. 
The  facts  of  this  case  arc  stated  ante,  5<59. — Bayhy,  J.,  on  the  question  of 
the  power  to  remove,  said,  I  am  of  opinion,  that,  at  the  time  when  this 
order  was  made,  the  pauper  was  removable.     It  is  said,  that  although  he 
had  in  fact  received  relief  from  that  parish,  yet  as  he  possessed  property,  he 
was  not  actually  chargeable.     But  I  think,  that  as  the  parish  did  not  act 
fraudulently,  and  as  they  were  compelled  to  grant  him  relief  by  an  order  of 
justices,  the  pauper  is  to  be  deemed  as  actually  chargeable,  and  if  so,  then 
he  was  removable,  under  35  Geo.  III.  c.  101,  although  he  had  resided  on 
the  tenement  more  than  forty  days.     It  is  material  to  consider  the  history  of 
the  law  with  respect  to  this  power  of  removal.    By  the  13  &  14  Car.  II.  c.  12, 
s.  1 ,  upon  complaint  made  to  any  justice  of  the  peace,  within  forty  days  after 
any  person  comes  to  settle  in  any  tenement  under  the  yearly  value  of  10/., 
any  two  justices  of  the  division  where  any  person,  that  is  likely  to  be  charge- 
able to  the  parish,  shall  come  to  inhabit,  are  authorised  to  remove  such  per- 
son to  such  parish,  where  he  was  last  legally  settled.     Under  that  statute, 
complaint  must  be  made  to  a  justice  within  forty  days  after  the  party  has 
come  to  reside  in  the  parish.     The  35  Geo.  III.  c.  101,  recites  this  act,  and 
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Who  may  be 

removed, 

1.  Of  removal  of 
paupers  gene- 
rally. 


A  person  become 
chargeable  1$ 
therefore  remov- 
able by  36  Geo.  \ 
c.  101,  although 
he  has  resided 
above  forty  days 
on  a  tenement, 
if  he  has  not  paid 
a  year's  rent,  as 
required  hy  the 
89  Geo.  3,  c.  so. 


r 


y 

r 

t 


Second/]/ — Who  may  be  Removed. 

rimA  facie  case  of  settlement,  is  it  necessary  they  should  prove  more?  JVf  ust 
icy  go  on  to  call  witnesses  at  the  hazard  of  having  that  which  is  already 
roved,  defeated  ?  As  to  the  objection  upon  the  form  of  the  order,  it  is 
ated  that  it  is  the  wife's  settlement,  ana  the  medium  through  which  she 
ecsme  settled  there  ueed  not  be  stated     Order  confirmed. 

Rex  r.  Carleton,  Burn  S.  C  813.    Johanna,  wife  of  Simon  Mac  Ouwn, 
ad  their  four  children,  removed  from  Hoylandswain  to  Carleton,  stating  in 
leir  order,  that  complaint  was  made,  that  Simon  Mac  Owen,  Johanna  his 
ife,  and  children,  came  to  inhabit  in  Hoylandswain,  not  having  gained  a 
ftdement  there;  and  that  Simon  was  an  Irishman,  and  had  done  uo  act  in 
England  to  gain  a  legal  settlement,  and  that  his  wife  and  children  were 
largeable  to  Hoylandswain ;  which  they  adjudged  to  he  true,  and  that 
te  settlement  of  Johanna  and  children  was  in  Carleton ;  and  therefore 
ley  removed  them  thither.     Order  confirmed.     Case  :  John  Tyas,  father 
f  Johanna,  in  1727,  came  with  a  certificate  from  Carleton  to  reside  in 
hoylandswain,  and  during  his  residence  there,  Johanna  was  born,   and 
jntinued  to  live  with  him  there  until  she  was  upwards  of  twenty-one  years 
*  age :  she  afterwards  took  a  house  at  Hoylandswain,  and  resided  therein 
I  she  was  married  to  Simon,  who,  upon  his  marriage,  went  to  reside  with 
ihnnna  in  her  house,  and  continued  to  reside  with  her  from  the  time  of  their 
arriage,  in  1766,  until  she  and  her  children  were  removed,  under  this  order, 
am  the  said  Sbnon,  and  from  his  dwelling-house  wherein  he  then,  and  still, 
atinues  to  reside :  Simon  maintained  himself  and  family,  until  a  little 
me  before  the  removal  was  made.     It  was  objected,  that  this  would  occa- 
m  a  separation  between  husband  and  wife ;  and  amount,  in  effect,  to  a 
voice. — And  the  Court  were  clear,  that  the  removal  was  wrong.     It  was 
it  like  the  case  of  the  husband  being  dead,  or  having  left  his  wife.     Here 
e  husband  was  alive;  resided  at  Hoylandswain;  followed  the  business  of 
cloth-dresser  there ;  and  maintained  his  family  by  it  for  many  years,  till 
ey  were  taken  ill  of  this  temporary  fever,  which  obliged  them  to  apply  for 
lief.    The  parish  had  had  the  benefit  of  his  labour  nine  years.    This  man 
m  settled  in  a  house,  and  carried  on  business  in  this  place.    There  might 
!  no  business  for  a  cloth-dresser  at  Carleton  at  all.    Or  this  man  might 
ixe  no  acquaintance  there.     He  might  starve  there,  though  he  could  main- 
in  his  family  at  Hoylandswain.     Orders  quashed. 

Rexv.  Hinx worth,  Dowj.  46  (w.  13.);  ('aid.  42;  2  Jfc/MIA.  Sarah, 
lied  in  the  order,  "  the  wife"  of  Joseph  Griffin,  was  removed  from  Ches- 
mi  to  Hinxwnrth,  in  the  husband's  absence,  and  without  having  examined 
m.  The  order  was  not  appealed  against.  The  husband  soon  after  went 
his  wife  and  childen  at  Hinxworth,  from  whence  tliev  were  all  sent  back 
ideT  a  new  order  to  Cheshunt.  Cheshunt  appealed  against  this  order, 
id  producing  the  former  order,  insisted  it  was  conclusive  as  to  the  husband 

well  as  the  wife  and  children.  The  sessions,  however,  after  hearing  evi- 
nce as  to  GriffiiCs  settlement,  confirmed  the  new  order  as  to  him,  and 
lashed  it  as  to  the  wife  and  children.  The  wife  then  went  back  with  her 
ildren  to  her  husband  at  Cheshunt.  After  which  a  third  order  was  made, 
moving  the  children  again  to  Cheshunt.  This  was  likewise  appealed 
ainst,  and  confirmed  as  to  all  but  two  of  the  children,  who  were  under 
ten  years  of  age,  as  to  whom  it  was  quashed. — By  Lord  Mansfield,  C.  J. 
lere  is  nothing  in  this  case.  It  is  admitted,  that  if  they  had  put  into  the 
st  order,  that  it  was  the  husband's  settlement,  that  would  have  been  conclu- 
•e ;  and  the  omission  makes  no  difference.  The  general  rule  is,  that  the 
isband's  settlement  Is  the  settlement  of  the  \*ife.  There  are  some  special 
emotions;  as  where  the  husband  is  beyond  sea.  But  the  presumption 
in  favour  of  the  general  rule ;  and  if  this  had  been  the  case  of  an  excep- 
>n,  it  ought  to  have  becu  stated.  And  the  rule  was  made  absolute  to  quash 
I  the  orders  but  the  first. 
Rex  v.  Leigh,  Doug.  46;  Cald.  59  ;  2  Dott,  116.     Order  of  removal  of 
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removed. 

9.  Removal  of 
the  wife. 

sufficient,  with- 
out calling:  the 
husband. 

The  wife  and 
children  of  an 
Irishman  cannot; 
when  they  be- 
come chargeable, 
be  removed  from 
him  to  the  wife's 
parish  (a). 


Removal  of  a 
woman,  as  the 
wife  of  J.  G.,  to 
C,  is  good,  for  it 
will  be  presumed 
that  C.  is  the 
husband's  settle- 
ment. 


If  the  husband 
return  after  the 


(«)  See  Rex  v.  Leeds,  and  Rex  v.  Cot  ting  ham,  as  to  the  removal  of  the  wife  of  an 
Irishman  or  Scotchman,  ante,  246,  248.  Casual  Poor, 
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she  was  in  pari  jure  within  the  scope  of  this  act  with  an  unmarried  woman  Secondly, 
who  was  pregnant.  The  next  question  is,  Whether  the  order  of  removal  he  Who  mag  b§ 
good  in  the  form  of  it?  It  states  the  complaint  of  the  parish  officers  of  removed. 
J)iss,  that  Rebecca,  the  wife  of  John  Knowles,  is  actually  Become  chargeable  a  Removal  of 
to  their  parish,  &c. ;  and  the  justices,  upon  due  proof  made  thereof,  adjudge  the  wife. 
the  same  to  he  true.  The  act  says,  that  a  woman  under  the  circumstances 
I  have  stated,  "  shall  he  deemed  and  taken  to  he  a  person  actually  chargeable" 
&c.  Have  not,  then,  the  justices  done  enough  in  stating  that  the  pauper 
was  "actually  become  chargeable  to  the  parish?"  They  are  to  draw  the 
conclusion  whether  chargeable  or  not,  and  it  is  enough  for  them  to  state  that 
conclusion  upon  the  face  of  the  order,  without  stating  the  premises  upon 
which  it  was  founded.  If  that  conclusion  be  disputed,  the  party  is  to  appeal ; 
and  such  appeal  having  been  made,  and  the  facts  stated  to  us,  it  is  to  be 
seen,  thirdly,  whether  the  premises  warranted  the  magistrates  in  drawing 
that  conclusion.  The  legislature  intended  that  au  unmarried  woman,  or, 
what  is  the  same  for  this  purpose,  a  married  woman,  under  the  circum- 
stances I  have  mentioned,  being  with  child,  is  prima*  facie  chargeable  within 
the  law :  it  raises  a  presumption  of  her  being  chargeable.  But  I  sag  again, 
as  I  said  in  Rex  v.  Alveley,  (post,  p.  7*23,)  that  if  it  appears  that  the  woman 
is  a  person  of  substance,  and  that  there  is  no  pretence  to  sag  that  she  is  likely 
to  bring  a  burden  upon  the  fiarish,  the  act  did  not  intend  to  make  such  a 
person  liable  to  be  removed.  But  it  is  made  a  presumptive  chargeability,  otherwise,  if  it 
so  as  to  put  it  on  the  party  disputing  it  to  show,  that  she  is  a  person  of  sub-  jyj^JJ^jJJf  0?* 
stance,  or,  as  in  the  case  of  Rex  v.  Alveley,  a  person  under  a  contract  of  substance,  and 
hiring  and  service  with  another  at  the  time,  so  as  to  rebut  the  presumption.  ■«*  Ukelr  *> 
The  only  cases  that  materially  affect  the  construction  of  the  clause  in  ques-  upon  the  parish. 
tion  are,  first,  Rex  v.  St.  Mary,  Westport  (3  T.  R.  44),  which  was  the  case 
of  a  certificated  person,  who,  under  the  statute  8  &  9  W.  III.  c.  30,  was  not 
removable  till  actually  chargeable :  and  it  was  held,  that  one  of  the  family 
of  the  certificated  person,  being  pregnant  of  a  child  likely  to  be  born  a 
bastard,  was  not  removable  under  that  act.  The  question  was  again  made 
in  the  case  of  Rex  v.  Great  Yarmouth,  (8  T.  R.  68,)  after  the  passing  of  die 
35  Geo.  HI.,  where  the  residence  of  a  person  so  circumstanced  under  a  cer- 
tificate, was  held  to  be  no  objection  to  her  removal.  Then  came  the  case  of 
Rex  v.  Alveley,  where  the  principal  point  decided  was,  that  a  single  woman 
being  with  child  did  not  operate  such  a  dissolution  of  the  contract  of  hiring 
and  service,  as  to  make  her  removable  against  the  consent  of  herself  and 
her  master.  In  that  case,  there  is  one  observation  attributed  to  me  which  I 
am  not  prepared  to  abide  by ;  viz.  that  where  the  act  says  that  such  a  person 
may  he  removed,  it  does  not  say  that  she  shall  be  so.  Now,  I  do  not  think 
that  the  use  of  the  word  may  there,  as  contradistinguished  from  shall,  makes 
any  difference  in  the  sense.  If  the  party  come  within  the  true  intent  and 
meaning  of  the  clause  as  there  described*,  I  think  the  true  meaning  of  the 
words  "  may  be  removed,"  is,  that  she  "  shall  be  removed."  All  the  statutes 
respecting  the  removal  of  the  poor  form  together  one  system  of  law,  and  it 
is  a  condition  precedent,  if  I  may  so  say,  that  the  persons  to  be  subjected  to 
their  operation  should  be  in  the  condition  of  poverty-  When,  therefore,  the 
clause  m  question  says,  that  unmarried  women  with  child  shall  be  deemed  to 
be  actually  chargeable,  Sec,  for  the  purpose  of  subjecting  them  to  be  re- 
moved, it  means  that  persons  so  situated  shall,  vrimik  facie,  only  be  deemed 
to  be  chargeable,  and  it  still  leaves  it  open  to  show  that  the  party  is  of  sub- 
stance, so  as  not  to  be  within  the  scope  and  view  of  the  poor-laws.  There- 
fore, whether  in  the  form  of  the  order  it  be  said,  that  the  woman  so  circum- 
stanced is  deemed  to  be  chargeable,  or  is  therefore  chargeable,  or  that  she 
is  chargeable,  it  is  all  alike  and  equally  good :  and  she  must  be  presumed 
to  he  in  the  situation  in  which  she  is  considered  by  the  legislature :  viz.  as 
actually  chargeable  to  the  parish  where  she  is  inhabiting,  and  consequently 
Kable  to  be  removed,  unless  the  contrary  be  shown.  Here,  then,  it  is  suf- 
ficiently adjudged  in  the  order,  that  the  pauper  was  actually  chargeable,  so 
as  to  make  her  removable  under  the  act ;  and  it  appearing,  by  the  facts 
stated  on  the  appeal,  that  though  married,  yet  that  her  husband  was  abroad, 
and  could  not  have  been  the  father  of  her  child,  this  was  a  primA  facie 
case  to  bring  her  within  the  sixth  clause,  and  to  show  that  she  was  actually 
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If  a  mother  and  child  have  different  settlements,  it  seems  that  the  bastard 
child,  like  all  other  children,  shall  go  with  the  mother  for  nurture,  until  the 
age  of  seven  years.  Thus  in  Cripplegate  v.  St.  Saviour's,  it  was  agreed  by 
the  whole  Court,  that  the  age  of  a  nurse  child,  so  as  to  go  along  with  its 
mother,  is  until  seven  years  of  age.  So  also  in  Skeffreth  v.  Walford,  2  Sets. 
Ca.  90.  The  order  was  to  remove  a  woman  to  her  settlement ;  and  her  bas- 
tard child,  of  two  years  of  age,  to  another  parish,  at  a  distance  from  the 
mother,  being  the  place  of  its  birth.  It  was  objected,  that  the  child  being 
a  nurse  child,  it  could  not  be  separated  from  the  mother,  by  reason  of  the 
care  necessary  to  nurture  so  very  young  a  child ;  which  none  can  be  supposed 
so  fit  to  administer  as  the  mother  of  it ;  and,  therefore,  it  should  have  been 
sent  with  her  to  the  place  of  her  settlement.  And  the  order  was  quashed  by 
the  Court  for  that  reason.  But  it  appears  to  be  settled,  that  although  whilst  the 
child  continues  with  its  mother  as  a  nurse  child,  it  is  irremovable  to  its  place 
of  settlement,  yet  the  parish,  where  it  is  legally  settled,  shall  maintain  such 
child  in  the  other  parisn,  where  it  is  resident  with  its  mother. 

Rex  v.  Hemlington,  DougL  9.  (n.  2).  Case :  Elizabeth,  a  single  woman, 
with  her  child  Mary,  went,  under  a  certificate,  from  Hemlington  to  Darling- 
ion,  in  which  last  parish  she  had  two  bastard  children,  and  there  became 
chargeable.  An  order  being  made  for  the  removal  of  her  and  Mary  to 
Hemlington,  she  took  the  two  children  who  were  born  in  Darlington  with 
her,  they  being  both  under  the  age  of  emancipation.  Two  justices  made  an 
order  on  Darlington  for  the  maintenance  of  the  two  children  born  in  that 
parish,  which  order,  upon  an  appeal,  was  quashed.  In  support  of  the  order 
of  sessions,  it  was  urged,  that  there  is  no  statute  which  gives  the  justices  any 
authority  to  make  an  order  for  the  maintenance  of  children  on  a  parish  where 
they  do  not  actually  reside.  That  there  are  only  two  instances  where  a 
power  of  that  nature  is  vested  in  justices,  viz.,  1 .  Where  it  is  necesssary  to 
assess  one  parish  in  aid  of  the  poor  rale  of  another ;  and  2nd.  In  the  cases 
of  paupers  improperly  removed.  That  it  would  be  much  more  expedient, 
that  the  parish  which  is  bound  to  maintain  the  mother,  should  also  maintain, 
as  casual  poor,  the  children  which  she  had  a  right  to  bring  with  her,  and 
which  could  not  be  taken  from  her  before  the  age  of  seven ;  and  it  was  also 
said,  that  the  practice  had  been  conformable  to  what  was  thus  contended 
for. — Lord  Mansfield,  C.J.,  said,  no  authorities  having  been  cited  in  support 
of  this  proposition,  and  there  are  many  against  it,  viz  ,  Rex  v.  St.  Giles's 
in  the  Fields,  T.,  6  &  7  Geo.  II.,  Burr.  S.  C.  2.;  Rex  v.  Wangford,  2 
WiU.  3 ;  Fort.  307 ;  and  Rex  v.  Saxmundham,  2  Bott,  18,  which  is  directly 
in  point.  The  practice  is  also  agreeably  to  those  cases. — Aston,  J.,  cited 
another  case,  where  it  was  directly  held  that  the  parish  where  the  settlement 
of  the  nurture  child  is,  shall  maintain  it. — Judgment  to  quash  the  order  of 
sessions,  and  confirmed  the  original  order  by  which  the  parish  of  Darlington 
was  charged. 

Shermandbury  v.  Bolney,  Carth.  279.  A  woman  with  three  children,  all 
under  seven,  being  settled  in  Shermandburu,  married  a  person  settled  in 
Bolney.  After  the  marriage,  the  mother  and  the  three  children  were  sent  to 
Bolney.  The  parish  of  Shermandbury,  before  the  marriage,  allowed  three 
shillings  per  week  for  three  children ;  and  the  payment  being  discontinued 
after  the  marriage,  on  complaint  of  the  parish  of  Bolney  two  justices  made 
an  order,  that  Shermandbury  should  continue  to  pay  the  three  shillings.  The 
sessions,  and  afterwards  B.  R.,  confirmed  the  order  of  the  justices.  And 
the  Court  said,  "  This  case  is  within  the  equity  of  the  statute  for  the  relief 
of  the  poor,  and  there  is  no  reason  that  Shermandbury  should  be  discharged 
of  the  children  by  their  mother's  marriage."  The  inconvenience,  when  the 
two  parishes  are  at  a  great  distance  from  each  other,  is  only  similar  to  what 
is  experienced  on  appeals  brought  on  removals  from  parishes  at  a  great  dis- 
tance. As  to  the  method  of  enforcing  the  order,  it  may  be  done  by  indict-, 
merit,  or  perhaps  the  parish  officers,  in  whose  behalf  it  is  made,  might  main- 
tain a  special  action  of  assumpsit  against  those  upon  whom  it  was  made. 
Vide  Rex  v.  Toms,  Dougl.  401.  In  Rann  v.  Green,  1  Cowp.  474.,  the 
Court  held,  that  when  persons  acting  under  a  private  act  ot  parliament, 
make  an  order,  by  authority  of  such  act,  for  the  payment  of  money,  the  law 
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s.  Removal  of 
children. 

Bastard  not  to  be 
removed  whilst  a 
nurse  child. 


To  be  maintain- 
ed, whilst  a  nurse 
child,  by  its  own 
parish. 


There  is  no  dif- 
ference between 
bastards  and  le- 
gitimate children 
under  such  cir- 
cumstances. 


Secondly —  Who  may  be  Removed. 

indeed,  proof  that  the  husband  had  told  his  wife  that  he  was  born  in  York- 
shire, but  what  a  man  says  as  to  the  place  of  his  birth,  is  not  receivable  in 
evidence  to  prove  it;  and  a  similar  observation  applies  to  the  case  of  Rex  v. 
Westerham,  of  which  there  is  a  note  in  Burn's  Justice,  tit.  |Nor.  The 
only  remaining  case  cited  by  the  respondents,  was  that  of  Rex  v.  Eltham, 
where  the  husband  was  a  Scotchman,  and  had  no  settlement  of  his  own.  I 
am  not  aware  of  any  other  case  in  favour  of  the  respondents.  Now  what  do 
these  cases  prove  ?  They  prove,  at  the  utmost,  that  where  there  is  no  suffi- 
cient evidence  of  any  settlement  in  the  husband,  and  where  the  only  settle- 
ment as  to  which  there  is  any,  is  the  wife's  maiden  settlement,  the  wife  may 
be  removed  to  that  settlement ;  but  they  do  not  bear  upon  the  point  where 
it  appears  upon  the  evidence,  that  there  is  a  settlement  in  the  husband. 
Upon  the  ground,  therefore,  that  in  this  case  it  appears,  upon  the  respon- 
dent's evidence,  that  the  husband  has  a  settlement  in  a  parish  at  Ipswich, 
we  are  of  opinion  that  a  removal  to  the  wife's  maiden  settlement  cannot  be 
supported,  and  that  the  order  of  sessions  ought  to  be  quashed.  Order  of 
sessions  quashed. 
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Order  of  two  Justices  (a)  upon  the  Churchwardens  and  Overseers  of  Z.  fat  Order  of  two 
maintenance  of  a  poor  bastard  Child  settled  in  A.,  but  residing  with  its  tenSnce of  a°ba* 
Mother  in  B.  for  nurture.  tard,  He. 

County  of  >  To  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
£     in  the  county  of 

Whereas ,  £.  F.,  esquire,  one  of  his  Majesty's  justices  of  the  peace  for  the  said 
county,  did,  on  the  complaint  of  the  churchwarden  and  overseer  of  the  poor  of  the 
parish  of  in  the  county  of  issue  a  summons  under  his  hand  and  seal, 

dated  the  day  of  instant,  and  directed  to  the  churchwardens  and 

overseers  of  the  poor  of  the  parish  of  in  the  said  county  of  thereby 

requiring  them,  or  some  or  one  of  them,  to  appear  before  him,  and  such  other  of  his 
Majesty's  justices  qf  the  peace  for  the  said  county  of  as  should  be  at 

in  in  the  same  county,  this  day  at  o'clock  in  the  forenoon,  to  show 

cause  why  an  order  should  not  be  then  and  there  made,  for  the  payment,  by  the  same 
churchwardens  and  overseers  of  the  poor  of  the  parish  of  of  a  weekly  sum  to 

the  said  churchwardens  and  overseers  of  the  poor  of  the  parish  of  for  the 

maintenance  of  G.  H.,  a  bastard,  born  in  the  said  parish  of  and  then  resident 

in  the  said  parish  of  as  a  nurse  child  with  his  mother,  S.  T.     And  whereas 

the  said  summons  was  duly  served  on  L.  M.,  one  of  the  overseers  of  the  poor  of  the 
said  parish  of  having  appeared  before  us,  O.  P.  and  Q.  R.,  esquires,  two  of 

his  Majesty  s  justices  of  the  peace  for  the  said  county  of  in  pursuance  of  the 

before-mentioned  summons  for  that  purpose,  hath  not  showed  to  us  any  sufficient  cause 
why  an  order  should  not  be  made  upon  them,  the  said  churchwardens  and  overseers  of 
the  poor  of  the  said  parish  of  to  pay  a  weekly  sum  to  the  said  churchwardens  and 

overseers  of  the  poor  of  the  said  parish  of  towards  the  maintenance  of  the  said 

bastard  child.  And  whereas  the  said  S.  T.,  in  and  by  her  voluntary  examination, 
taken  in  writing  and  upon  oath  this  day,  by  and  before  us,  the  said  justices,  in  the 
presence  and  hearing  of  the  said  L.  M. ,  hath  declared  that  she  was  delivered  of  the  said 
G.  H.,  in  the  said  parish  of  who  was  born  a  bastard  there,  and  is  now  of  the 

age  of  years,  or  thereabouts,  that  he,  the  said  G.  H.,  is  now  chargeable  to  the 

said  parish  of  and  that  she,  the  said  S.  T.,  is  not  willing  to  part  with  her  said 

child  until  he  attains  the  age  qf  seven  years.  Now,  in  consideration  thereof,  and  on 
the  complaint  of  the  said  churchwardens  and  overseers  of  the  poor  of  the  said  parish 
of  we  do  hereby  order  the  said  churchwardens  and  overseers  of  the  poor  of 

the  said  parish  of  or  some  of  them,  to  pay  to  the  said  churchwardens  and 

overseers  of  the  poor  of  the  said  parish  of  the  sum  qf  weekly,  and 

every  week,  for  and  towards  the  support  and  maintenance  of  the  said  G.  H.,  until 
they  shall  he  ordered  according  to  law  to  forbear  the  said  allowance  or  otherwise. 

Given  under  our  hands  and  seals  at  aforesaid,  the  day  of 

one  thousand  eight  hundred  and 


(a)  See  Rex  v.  Hemlington,  Cald.  by  two  justices,  except  in  cases  of  great 
6.  By  59  Geo.  III.  c.  12,  s.  5,  {ante,  emergency,  when  one  justice  may  order 
178,  9)  an  order  of  relief  must  be  made    relief  for  fourteen  days  only. 
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where  there  are  young  persons,  both  scandalous  and  dangerous.  Where  a 
servant's  absence  is  said  to  be  purged,  (which  is  an  improper  expression,)  by 
receiving  him  again,  the  receiving  only  explains  and  shews  the  nature  of 
the  absence ;  the  consequence  of  it,  indeed,  is,  that  such  reception  must 
generally  be  considered  as  amounting  to  a  dispensation,  and  thereby  subject 
the  master  to  the  payment  of  the  whole  wages.  But  the  effect  of  a  positive 
act  of  the  master,  t.  *.,  the  dismission  of  his  servant  under  a  criminal  charge, 
shall  never  be  done  away  by  an  implication  arising  from  the  payment  of  his 
whole  wages. — Wilies,  J.  This  case  differs  from  Rex  v.  Richmond,  nor  is  it 
like  Rex  v.  Islip,  in  Stra.  423,  where  the  cause  of  the  discharge  of  the  ser- 
vant by  the  master  was  not  reasonable.  Here,  if  the  master  had  daughters, 
it  would  not  be  fit  that  he  should  keep  such  a  servant,  though  I  think  he 
could  not  avail  himself  of  the  authority  of  a  magistrate ;  the  jurisdiction  of 
the  justices  being  confined  to  cases  in  husbandry. — AshJiurst,  J.,  of  the  same 
opinion.    Orders  affirmed. 

Rex  v.  AlreUif,  3  East,  503.  Order  of  removal  of  Jane  Hinson,  single 
woman,  from  Kinver  to  Alveley.  The  order  stated,  "That  Jane  is  with 
child,  and  is  therefore  deemed  chargeable  to  K.,  and  the  justices  upon  proof, 
&c.  &c."  did  adjudge  the  same  to  be  true,  <Scc.  &c,  proceeded  to  adjudge 
the  settlement  Order  confirmed.  Case :  The  pauper  was  settled  in  Alveley, 
and  some  time  previous  to  Michaelmas,  1801 ,  hired  herself  for  a  year  to  E.V., 
of  K.j  for  a  year.  She  entered  and  served  till  September  2nd,  1802,  when, 
she  being  about  seven  months  gone  with  child,  the  parish  officers  of  K. 
insisted  upon  her  going  before  two  magistrates,  for  tne  purpose  of  being 
examined  as  to  the  place  of  her  settlement,  and  accordingly  took  her  away 
from  her  service  on  the  evening  of  that  day,  and  the  next  morning  brought 
her  before  the  magistrates,  who  made  the  order  of  removal.  The  pauper's 
master  had  made  no  complaints  against  her,  he  did  not  consent  to  her 
being  taken  away,  but  objected  to  it,  as  did  the  pauper  herself,  who  was 
perfectly  able  to  do  her  work.  After  her  examination  had  been  taken,  she 
returned  to  her  master's  service,  and  on  the  following  day  the  parish  officers 
remove  I  her,  under  the  order,  from  Kinver  to  A.,  telling  her  at  the  same 
time,  that  she  might  return  to  Kinver. — Lord  Ellenborough,  C.  J.  If  the 
order  of  removal  were  good,  no  doubt  it  would  operate  to  dissolve  the  con- 
tract In  Rex  v.  Keniltrorth,  the  order  of  removal  being  unappealed  from, 
was  deemed  valid ;  but  this  is  now  under  appeal,  and  may  be  controverted. 
And  that  brings  it  to  the  question,  Whether  the  order  was  properly  made? 
Was  it  not  the  meaning  of  the  act  to  prevent  the  removal  of  persons  until 
actually  chargeable,  who  were  before  removable,  if  likely  to  become  so ; 
hut  not  to  make  persons  removable  who  were  not  proper  objects  of  removal 
before  that  act?  Could  it  be  meant  that  a  person  in  this  situation  should  be 
torn  away  from  her  parents,  whatever  her  condition  in  life  may  be,  and  how- 
ever far  removed  from  any  probability  of  being  a  charge  on  the  parish  ?  Is 
there  any  instance  to  be  found  in  tne  books  before  this  act,  of  a  woman, 
under  these  circumstances,  being  a  person  of  substance,  and  yet  deemed  to 
be  removable  ?  The  substance  of  a  person  so  situated,  repels  the  idea  of  her 
being  chargeable ;  and  the  act  did  not  mean  to  make  any  one  removable 
who  was  not  so  antecedently  to  the  passing  of  the  act.  The  general  pro- 
vision is,  that  no  person  shall  be  removable  till  actually  chargeable;  and 
the  6th  section  introduces  an  exception  to  that  general  rule,  leaving  the 
person,  so  circumstanced,  to  the  operation  of  the  law,  as  it  stood  before  the 
passing  of  the  act.  [The  respondent's  counsel  observed,  that  there  were  no 
facts  stated  in  the  case  to  shew  that  the  woman  was  not  a  person  who  was 
likely  to  become  chargeable  at  the  time  of  the  order  made,  or  that  the 
removing  magistrates  had  not  exercised  their  judgment  upon  that  fact;  on 
the  contrary,  they  adjudge  her  to  be  chargeable,  and  before  the  act  in  ques- 
tion, such  a  person  was  removable.] — Lord  Ellenborough,  C.  J.  There  is 
nothing  of  that  sort  stated  in  the  case,  nor  any  thing  in  the  order  itself  to 
shew  that  the  magistrates  adjudged  her  to  be  chargeable,  otherwise  than  as 
a  consequence  of  law  in  their  understanding  of  the  act  of  parliament ;  they 
adjudge  that  she  is  with  child,  "  and  is  therefore  deemed  chargeable  to  the 
parish  of  Kinver."  But  though  the  act  says,  that  such  a  person  shall  be 
44  deemed  and  taken  to  be  actually  chargeable ;"  yet  that  must  be  under- 
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4.  Removal  of 
•errant*. 


A  tingle  woman, 
•erring:  a  muter 
under  a  contract 
of  hiring;  and  ser- 
rioe,  cannot, 
though  pregnant 
of  a  child  which 
will  be  bora  a 
bastard,  be  re- 
moTed  front  her 
service,  against 
her  content  and 
bis. 


ft.  Ofi 

under  3a  Oeo.3. 


An  unmarried 
woman,  beiug> 
pregnant,  maybe 
remored,  though 
she  be  residing 
under  a  certifi- 
cate* 
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from  T.  Xo  Diddlebury,  and  that  the  pauper  appearing  to  be  a  labowrerwitk-  Secondly, 
out  substance,  the  mother  of  other  bastard  children,  and  not  a  hired  servant,  Wha  amy  be 
was  properly  removed  as  actually  chargeable  ;  therefore  they  confirmed  the 
order.  It  was  contended  against  the  orders,  that  by  the  case  of  Rex  r. 
Alveley  (ante,  723),  it  ought  to  have  been  alleged  on  the  face  of  the  order 
of  removal,  that  the  pauper  was  actually  chargeable  in  fact,  and  not  merely 
as  an  inference  of  law,  from  the  fact  of  her  being  pregnant;  since  that  infer- 
ence did  not  arise  from  the  mere  fact  of  pregnancy,  without  other  circum- 
stances, shewing  that  the  pauper  was  in  such  a  situation,  as  before  the  35 
Geo.  III.  would  have  made  her  liable  to  be  removed,  as  a  person  lively  to 
become  chargeable ;  and  that  this  defect  in  the  order  could  not  be  helped 
by  the  finding  of  the  sessions  in  the  case,  that  she  was  a  labourer,  tec.  This 
case  was  argued  in  the  Hilary  term,  immediately  after  the  case  of  Rex  v.  Tib- 
benkam  (ante,  716);  they  both  stood  over  till  this  Easter  term,  and  after  giving 
judgment  in  that  case,  Lord  Ellenborough,  C.  J„  said,  That  there  was  little 
more  to  add  with  respect  to  this,  than  that  the  orders  should  be  confirmed. 
On  the  facts  of  the  case,  as  bringing  it  within  the  general  policy  of  the  poor 
laws,  and  the  words  of  35  Geo.  HI.,  there  could  be  no  doubt,  and  with  respect 
to  the  form  of  the  order  of  removal,  the  premises  are  stated,  as  in  the  statute 
itself,  from  whence  the  conclusion  is  drawn ;  and  therefore  all  is  stated 
which  the  statute  requires. 

Rex  v.  Great  Yarmouth,  8  T.  R.  68.  Mary  Pestile,  widow,  was  removed 
from  Great  Yarmouth  to  Ditchingham.  Order  quashed  for  informality,  but 
did  not  state  any  case  for  the  opinion  of  the  Court.  But  in  the  order  of 
removal  it  was  recited  and  adjudged,  that  the  pauper  was  with  child,  which 
was  likely  to  be  born  a  bastard ;  that  she  was  living  in  Great  Yarmouth, 
not  having  gained  a  settlement  there ;  that  she  was  deemed  to  be  a  person 
actually  chargeable  to  Great  Yarmouth,  and  that  her  place  of  settlement 
was  at  Ditchingham ;  without  negativing  her  having  a  certificate  from  any 
parish.  Both  the  orders  having  1>een  removed,  the  question  intended  to  be 
raised,  was,  Whether  or  not  the  35  Geo.  III.  c.  101,  extends  to  an  unmarried 
woman  who  is  residing  under  a  certificate?  It  was  argued  in  the  negative, 
because  no  mention  is  therein  made  of  certificated  persons ;  that  if  the  act 
did  not  extend  to  such  persons,  the  order  was  defective  in  not  negativing 
that  the  pauper  was  living  at  Great  Yarmouth  under  the  certificate,  for  that 
in  Rex  v.  St.  Mary  Westport  (ante,  695),  it  was  ruled  that  the  pregnancy 
of  a  certificated  person  was  no  ground  for  removing  her  as  a  person  actually 
chargeable,  and  consequently,  if  this  person  were  living  under  a  certificate, 
she  was  not  liable  to  be  removed. — Per  Curiam.  The  orders  which  alone 
are  before  the  Court  are  scarcely  sufficient  to  raise  the  question,  that  (it  is 
said)  was  meant  to  be  agitated ;  but  even  if  they  were,  this  pauper  comes 
within  the  words  of  the  statute  alluded  to,  which  are  general,  "  every 
unmarried  woman,  &c. ;"  and  also  within  the  reason  of  the  act  This  clause 
seems  to  have  been  introduced  for  the  very  purpose  of  remedying  what  was 
before  an  apparent  defect  in  the  poor  laws ;  for  before  that  act  passed,  a 
certificated  person  in  this  situation  could  not  have  been  removed,  although  the 
child,  when  born,  would  be  settled  in  the  certificated  parish.  Therefore,  as  the 
words  of  the  statute  are  sufficiently  comprehensive  to  include  this  case,  there 
is  no  reason  why  we  should  narrow  or  abridge  the  construction  of  them,  so 
as  to  prevent  their  extending  to  a  case  that  wanted  the  remedy.  Rule 
absolute. 

6.  Of  Removal  of  Casual  Poor. 

We  have  before  considered  the  duty  of  overseers  to  relieve  casual  poor  in  «.  Removal  of 
the  parish  where  they  have  sustained  any  accident,  or  have  been  suddenly  cawwu  poor, 
taken  ill,  and  incidentally  how  far  the  power  of  removal  under  the  13  and 
14  Car.  II.  c.  12  (ante,  706),  or  35  Geo.  III.  c.  101  (ante,  707),  is  in  such 
cases  taken  away  or  suspended  during  such  illness.  See  the  cases  of  Rex 
v.  Bury,  10  East,  25. ;  Rex  v.  Birmingham,  14  East,  251. ;  Rex  v.  67. 
Lawrence,  Ludlow,  4  B.  $•  A.  660.;  Tomlinson  v.  Bentall,  5  B.  &  C.  738, 
(ante  234  to  245).  Reference  to  these  cases  must  be  made  when  any  ques- 
tion as  to  the  removal  of  such  paupers  may  occur. 

If  a  pauper  meets  with  an  accident  in  a  particular  parish,  that  parish  is 
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^s«  of  the  birth  or  last  legal  settlement  of  every  finch       Secondly, 
^wliether  he  or  she,  or  any  of  his  or  her  children,  hath      Who  may  be 
'  *<mient  in  that  part  of  the  united  kingdom  called        removed. 
^ound  by  such  justices,  that  the  person  so  brought  7  0fthe  ,^0^ 
^nd  or  Ireland,  or  in  either  of  the  isles  of  of  poor  persons, 
Nth  not  gained  any  settlement  in  England,  **• 
Nrecoine  chargeable  to  the  complaining 
^er  family,  then  such  justices  shall, 
under  tlieir  hands  and  seals,  in 
used  in  the  seventeenth  year 
\eamdj  to  amend  the  laws  *9  Geo.  3,  c.  is, 
_fcw),  to  cause  such  poor  &^SS'p2f 
Vj.  Jen  so  chargeable  as  shall  not  directed  by  17 

^Temoved  to  the  place  of  his  or  ^2iiL<hid"•  '* 
scanner  by  the  said  act  directed  for 
.-»  to  Scotland  and  Ireland,  and  the  isles 
~  *  <id  all  constables  and  other  officers,  and  all 

acquired  to  convey  every  person  so  to  be  passed 
*  directed  for  the  conveyance  of  rogues  and  ?aga- 
j  be  expedient  to  state  theterms  of  that  enactment] 
,  8.  7,  it  was  enacted,  "  That  where  any  rogues  or  justices  to 
~  tided  by  any  constable,  or  such  other  officer  or  person  P""***1  Y*|^Lk 
■Ms^.^*011  ■"ch  search  as  aforesaid,  shall  be  brought  before  any  J^jf  jjjj -taken 
^J^Xv*  of  the  peace,  it  shall  and  may  be  lawful  for  such  justice  searches. 
^  *\I  s^w    e  or  ^°ey  are  hereby  required  to  inform  himself  or  them- 


l^_  0>Y  ^1^  -^vuucu ,  miiu  ut  me  pansu  ur  place  wiiere  lie,  sue,  ur  ujcj 

,  *Z\*5J2s  ^  settled ;  the  substance  of  which  examination  or  examiua- 
**^1a\  ^^  ^*?  m*°  anting,  and  be  subscribed  or  signed  by  the  person  or 
fp^^y  e^mined ;  and  the  said  justice  or  justices  shall  likewise  sign  the 
&*gl&  tXaagmjt  it  to  the  next  general  or  quarter  sessions  of  the  peace 

•  S5^*ri50r  ^e  8ame  count)r»  riding,  city,  borough,  town  corporate, 
9  JJ*^  eft  ™ertjTi  there  to  be  filed  and  kept  on  record ;  and  such  justice  or 
s5**t  *af  the  neace,  shall  and  are  hereby  required  to  order  all  such  persons 
i^Jebeflded,  to  be  publicly  whipt  by  the  constable,  petty  constable,  or 
}$4^XD9&y  ot  some  otner  person  to  be  appointed  by  sucii  constable,  petty 
Jjjjjjbie,  or  tithing-man  of  such  parish  or  place  where  such  persons  were 
JjSjended;  or  to  order  such  persons  to  be  scut  to  the  house  of  correction, 
P"p  to  remain  until  the  next  general  or  quarter  sessions,  or  for  any  less 
&e,  as  such  justice  or  justices  shall  think  proper;  and  after  such  whipping 

confinement,  such  justice  or  justices  may,  and  are  hereby  empowered, 
tbey  think  convenient,  by  a  pass  under  hand  and  seal,  in  the  manner  and  Different  sorts  of 
no  hereafter  directed,  to  cause  such  persons  to  be  conveyed  to  the  place  of  ^^!^Ahow 
eir  last  legal  settlement ;  but  if  it  cannot  be  found,  then  to  the  place  P*«««. 

•  their  birth ;  or  if  such  persons  or  any  of  them,  be  under  the  age  of 
orteen  years,  and  have  any  father  or  mother  living,  then  to  the  place 
'the  abode  of  such  father  or  mother,  there  to  be  delivered  to  some  church- 
irden,  chapelwarden,  or  overseer  of  the  poor  of  such  parish,  town,  or 
ace ;  which  pass  shall  be  in  the  form  or  to  the  effect  following : 

To  the  constable  of  in  the  county  of  [or,  to  the  tithing-man,  or   Form  of  the  pass. 

ber  officer,  as  the  case  shall  be  ;  or,  if  the  offender  is  committed  to  the  house  of 

fraction,  then  to  the  governor  or  master  thereof],  and  also  to  all  constables  and 

ker  officers  whom  it  may  concern,  to  receive  and  convey  ;  and  to  the  churchwardens, 

emeiwardens,  or  overseers  of  the  poor  of  the  parish,  town  or  place  [as  the  case  shall 

J  of  in  the  county  of  or  either  of  them,  to  receive  and  obey. 

Whereas,  was  [or  were]  apprehended  in  the  parish  of  for,  in  the 

on  of  or  other  place,  describing  it]  as  a  rogue  ami  vagabond  [or]  as  rogues 

d  vagabonds,  viz.  wandering  and  begging  there  [or,  as  the  case  shall  be]  ami  upon 
tmination  of  the  said  taken  bejore  upon  oath  [which  examination 

VOL.  IV.  A  A   A 


Secondly — Who  may  be  Removed.  727 

oath,  touching  the  place  of  the  birth  or  last  legal  settlement  of  every  such       Secondly, 
person,  and  to  inquire  whether  he  or  she,  or  any  of  his  or  her  children,  hath      Wht»  "vy  be 
or  have  gained  any  settlement  in  that  part  of  the  united  kingdom  called        removed. 
England ;  and  if  it  shall  be  found  by  such  justices,  that  the  person  so  brought  7  0f  the  removal 
before  them  was  horn  in  Scotland  or  Ireland,  or  in  either  of  the  isles  of  of  poor  persons, 
Man,  Jersey  and  Guernsey,  and  hath  not  gained  any  settlement  in  England,  **• 
and  that  he  or  she  hath  actually  become  chargeable  to  the  complaining 
parish,  by  himself  or  herself,  or  his  or  her  family,  then  such  justices  shall, 
and  they  are  hereby  empowered,  by  a  pass  under  their  hands  and  seals,  in 
the  form  or  to  the  effect  prescribed  by  the  act  passed  in  the  seventeenth  year 
of  the  reign  of  his  late  Majesty,  king  6eorge  the  Second,  to  amend  the  laws  50  Geo.  s,  c.  \% 
relating  to  rogues  and  vagabonds  (mutatis  mutandis),  to  cause  such  poor  {he^rm^o^pasa* 
person,  his  wife,  and  such  of  his  or  her  children  so  chargeable  as  shall  not  directed  by  17 
nave  gained  a  settlement  in  England,  to  be  removed  to  the  place  of  his  or  SSi  K»C»^f '  7' 
her  birth  or  last  legal  settlement,  in  the  manner  by  the  said  act  directed  for 
the  removal  of  rogues  and  vagabonds  to  Scotland  and  Ireland,  and  the  isles 
of  Man,  Jersey  and  Guernsey ;  and  all  constables  and  other  officers,  and  all 
masters  of  vessels,  are  hereby  required  to  convey  every  person  so  to  be  passed 
in  the  manner  by  the  said  act  directed  for  the  conveyance  of  rogues  ana  vaga- 
bonds."   [It  may  therefore  be  expedient  to  state  the  terms  of  that  enactment] 

By  17  Geo.  II.  c.  5,  s.  7,  it  was  enacted,  "  That  where  any  rogues  or  justices  to 
vagabonds,  apprehended  by  any  constable,  or  such  other  officer  or  person  {"J"***1 2**\ak 
as  aforesaid,  or  upon  such  search  as  aforesaid,  shall  be  brought  before  any  ^^  j^Jy 
justice  or  justices  of  the  peace,  it  shall  and  may  be  lawful  for  such  justice  searches, 
or  justices,  and  he  or  they  are  hereby  required  to  inform  himself  or  them- 
selves, by  the  examination  upon  oath  of  the  person  or  persons  apprehended, 
or  of  any  other  person  of  the  condition  and  circumstances  of  the  person  or 
persons  so  apprehended,  and  of  the  parish  or  place  where  he,  she,  or  they 
were  last  legally  settled ;  the  substance  of  which  examination  or  examina- 
tions shall  be  put  into  writing,  and  be  subscribed  or  signed  by  the  person  or 
persons  so  examined ;  and  the  said  justice  or  justices  shall  likewise  sign  the 
same,  and  transmit  it  to  the  next  general  or  quarter  sessions  of  the  peace 
to  be  holden  for  the  same  county,  riding,  city,  borough,  town  corporate, 
division,  or  liberty,  there  to  be  filed  and  kept  on  record ;  and  such  justice  or 
justices  of  the  peace,  shall  and  are  hereby  required  to  order  all  such  persons 
so  apprehended,  to  be  publicly  whipt  by  the  constable,  petty  constable,  or 
ti thing-man,  or  some  other  person  to  be  appointed  by  sucn  constable,  petty 
constable,  or  tithing-man  of  such  parish  or  place  where  such  persons  were 
apprehended ;  or  to  order  such  persons  to  be  sent  to  the  house  of  correction, 
there  to  remain  until  the  next  general  or  quarter  sessions,  or  for  any  less 
time,  as  such  justice  or  justices  shall  think  proper;  and  after  such  whipping 
or  confinement,  such  justice  or  justices  may,  and  are  hereby  empowered, 
if  they  think  convenient,  by  a  pass  under  hand  and  seal,  in  the  manner  and  Different  sorts  of 
form  hereafter  directed,  to  cause  such  persons  to  be  conveyed  to  the  place  of  J?SJl£|)^how 
their  last  legal  settlement ;  but  if  it  cannot  be  found,  then  to  the  place  pmsco. 

of  their  birth ;  or  if  such  persons  or  any  of  them,  l>e  under  the  age  of 
fourteen  years,  and  have  any  father  or  mother  living,  then  to  the  place 
of  the  abode  of  such  father  or  mother,  there  to  be  delivered  to  some  church- 
warden, chapelwarden,  or  overseer  of  the  poor  of  such  parish,  town,  or 
place  ;  which  pass  shall  be  in  the  form  or  to  the  effect  following : 

To  the  constable  of  in  the  county  of  [or,  to  the  tithing-man,  or   Form  of  the  pass. 

other  officer,  as  the  case  shall  be  ;  or,  if  the  offender  is  committed  to  the  house  of 
correction,  then  to  the  governor  or  master  thereof],  and  also  to  all  constables  and 
other  officers  whom  it  may  concern,  to  receive  and  convey  ;  and  to  the  churchwardens, 
chapel  ward  etis,  or  overseers  of  the  poor  of  the  parish,  trnon  or  place  [as  the  case  shall 
he]  of  in  the  county  of  or  either  of  them,  to  receive  and  obey. 

Whereas,  was  [or  were]  apprehended  in  the  parish  of  for*  in  the 

town  of  or  other  place,  describing  it]  as  a  rogue  and  wgahond  [or]  as  rogues 

and  vagabonds,  viz.  wandering  and  begging  there  [or,  as  the  case  shall  be]  and  upon 
examination  of  the  said  taken  bejore  upon  oath  [which  examination 
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the  next  county,  riding,  division,  corporation,  or  franchise,  in  the  direct  way       <  Secondly, 

to  the  place  to  which  such  person  or  persons  is  or  are  to  be  conveyed,  toge-      Who  may  be 

ther  with  the  said  pass  and  duplicate  of  examination,  taking  his  receipt  for        removed. 

the  same ;  and  such  constable  or  other  officer  shall,  without  delay,  apply  to   -  r^K_~  i 

A        r  ai.  ai_  *       -j*         •%•  •  •  rrjr  /•  wi  toe  removal 

some  justice  of  the  peace  in  the  same  county,  riding,  division,  corporation,    of  poor  persons, 

or  franchise,  who  shall  make  the  like  certificate  as  before,  (mutatis  mutandis,)  &c* 
and  deliver  it  to  the  said  constable  or  other  officer,  who  snail  and  is  hereby 
required  with  all  speed  to  convey  the  person  or  persons  unto  the  first  parish, 
town,  or  place,  in  the  next  county,  riding,  division,  corporation,  or  franchise, 
in  the  direct  way  to  the  place  to  which  such  person  or  persons  is  or  are  to 
be  conveyed ;  and  so  in  like  manner  from  one  county,  riding,  division,  cor- 
poration, or  franchise,  to  another,  till  they  come  to  the  place  to  which  such 
person  or  persons  is  or  are  sent ;  and  the  constable  or  other  officer,  who  shall 
deliver  such  person  or  persons  to  the  churchwarden,  or  other  person  ordered 
to  receive  them,  by  such  pass,  shall  at  the  same  time  deliver  die  said  pass, 
with  the  duplicate  of  examination,  taking-their  receipt  for  the  same ;  and  if 
the  churchwarden  or  other  person,  who  shall  receive  any  person  so  sent, 
shall  think  the  examination  to  be  false,  he  is  hereby  empowered  to  carry  the 
person  so  sent  before  some  justice  of  the  peace,  who,  if  he  see  cause,  may 
commit  such  person  to  the  house  of  correction  till  the  next  quarter  sessions; 
and  the  justices  there,  if  they  see  cause,  may  deal  with  such  person  as  an 
incorrigible  rogue ;  but  the  person  so  sent  shall  not  be  removed  from  the 
place  to  which  sent,  but  by  order  of  two  justices,  in  the  same  manner  as 
other  poor  persons  are  removed  to  the  place  of  their  settlement" 

Sect,  12.  "And  whereas  it  often  happens  that  persons  commit  acts  of  Fw,2|?|£j11 
vagrancy  when  they  are  in  circumstances  sufficient  to  pay  for  their  journey  p^JsaJIe  if t^eym 
home;  be  it  therefore  enacted,  That  it  shall  and  may  be  lawful  for  any  are  found  able, 
justice  of  the  peace,  before  whom  any  vagrants  shall  be  carried,  to  order 
much  vagrants  to  be  searched,  and  their  bundles  to  be  inspected  by  the  con- 
stable, tithin^-man,  churchwarden,  or  overseer  of  the  poor,  in  the  presence 
of  the  said  justice ;  and  if  it  shall  appear  that  any  such  vagrants  shall  be 
found  to  have  sufficient  wherewithal  to  pay  for  their  passage,  either  in  the 
whole  or  in  part,  to  the  parish  to  which  they  belong,  then  the  said  justice  or 
justices  shall  order  so  much  of  the  money  to  be  paid,  or  other  effects,  found 
with  or  upon  such  vagrants,  to  be  sold  and  employed  for  and  towards  the 
expence  of  taking  up  and  passing  such  vagrants  as  aforesaid,  returning 
the  overplus,  (if  any  be,)  after  deducting  the  charges  of  such  sale,  to  such 
vagrants." 

Sect.  13.  "That  the  constable,  or  other  officer,  of  any  parish  or  place,  Regulations  for 
within  the  counties  of  Cumberland,  Northumberland,  Durham,  or  town  of  SJJ^JJSJJ11" 
Berwick-upon-Tweed,  shall,  and  they  are  hereby  authorised  and  required, 
upon  any  person  or  persons  being  delivered  to  them  by  a  pass  and  examina- 
tion, who  shall  have  been  apprehended  within  the  said  counties  or  town,  or 
brought  to  them  according  to  the  direction  of  this  act,  whose  place  of  legal 
settlement  is  in  that  part  of  Great  Britain  called  Scotland,  to  deliver  the 
said  examination  to  the  clerk  of  the  peace  for  such  respective  county,  to  be 
kept  among  the  records  of  the  sessions  of  that  county,  and  to  convey  or  cause 
to  be  conveyed,  such  person  or  persons,  with  the  said  pass,  into  the  next  ad- 
joining shire,  stewartry,  or  place,  in  that  part  of  the  United  Kingdom ;  and 
to  deliver  him,  her,  or  them,  to  some  constable,  or  other  officer,  of  the  next 
parish,  district,  or  place,  within  the  said  shire,  stewartry,  or  place,  taking  his 
receipt  for  him,  her,  or  them ;  and  such  officer  is  hereby  required  to  receive 
such  person  or  persons,  and  give  such  receipt,  and  to  dispose  of  him,  her,  or 
them,  according  to  law ;  and  in  case  any  such  vagrant,  after  being  so  sent 
and  conveyed  into  that  part  of  Great  Britain  called  Scotland,  shall,  after 
being  so  sent  as  aforesaid,  be  found  wandering,  begging,  or  misbehaving 
him  or  herself,  within  that  part  of  Great  Britain  called  England,  contrary 
to  the  true  intent  and  meaning  of  this  act;  every  such  person  so  offending 
shall  be  deemed  an  incorrigible  rogue,  and  be  punished  as  incorrigible 
rogues  are  to  be  punished  by  this  act." 

Sect  14.  "And  whereas  divers  vagrants  have  been  conveyed  from  county   Regulations  for 
to  county,  in  order  to  be  sent  to  places  in  Ireland,  the  isles  of  Man,  Jersey.  {^Jiciaud^&c. 
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the  general  or  quarter  sessions  shall  allow  the  same  to  such  treasurer  in  his       Secondly, 
accounts,  upon  his  producing  and  delivering  up  the  vouchers  aforesaid:       \Jl!!!2/** 
And  in  case  any  hign  or  chief  constable  shall  refuse  or  neglect  to  pay  the        removed. 
said  petty  constable,  or  other  officer  or  person,  the  rates  or  allowances  ascer-  7.  of  the  removal 
lained  in  and  by  such  certificate  and  receipt,  on  demand ;  it  shall  and  may  j£ p00*  ****», 
be  lawful  for  any  justice  or  justices  of  the  peace,  by  warrant  under  hand  and  «^~       ^ 
seal  to  levy  double  the  sum  ascertained  by  such  certificate,  by  distress  and  5^oo*«tabie,» 
sale  of  the  goods  of  such  high  or  chief  constable,  and  thereout  to  allow  the  ranging  to  pay. 


said  petty  constable,  or  other  officer  or  person,  the  sum  ascertained  in  and  ZSeffmSaSl. 
by  such  certificate  and  receipt,  and  such  other  recompence  for  his  trouble,  Alte^  ^  ^ 
loss  of  time  and  expences,  as  the  said  justice  or  justices  shall  think  fit ;  and  Geo,  %  c.  34,  s.t. 
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the  overplus  (if  any)  shall  be  returned  to  such  high  or  chief  constable  upon 
demand;  and  in  cities,  towns  corporate,  and  other  places  where  there  is  no 
high  or  chief  constable,  such  petty  constables,  or  other  officers,  shall  be 
allowed  what  they  shall  so  pay  pursuant  to  the  directions  of  such  certificate 
in  their  respective  accounts,  upon  their  producing  and  delivering  up  such 
vouchers ;  or  in  case  any  governor  or  master  of  a  house  of  correction  shall 
deliver  such  certificate  and  receipt  to  any  treasurer  as  aforesaid,  such  trea- 
surer shall  pay  the  rates  therein  ascertained  to  such  governor  or  master  of  a 
house  of  correction,  taking  his  receipt  for  the  same,  which  shall  be  allowed 
to  such  treasurer  in  his  accounts  on  his  producing  and  delivering  up  such 
vouchers." 

Sect  18.  "  That  in  case  any  such  petty  constable,  or  other  officer  or  gover-  Vm^  °»  oomi- 
nor,  or  master  of  any  house  of  correction,  shall  counterfeit  any  such  certifi-  SScowtSu*1" 
cate,  receipt  or  note,  or  make, or  knowingly  permit  to  be  made  any  alteration  cates,  receipt*,  or 
in  any  such  certificate,  receipt  or  note,  tie  shall  forfeit  the  sum  of  fifty 


pounds ;  and  in  case  he  shall  not  convey  or  cause  to  be  conveyed,  the  per-  J^J^pJJjJ. 
sons  to  the  place  where  they  ought  to  be  conveyed,  or  jshall  not  deliver  them  ^  according  ta> 
to  the  proper  person;  or  if  any  constable,  or  other  officer  or  person,  shall  orders  and  on  the 
refuse  to  receive  any  such  person  sent  to  them,  or  to  give  a  receipt  or  note  as  ^SwSgSStvim. 
before  directed ;   that  in  any  of  the  said  cases,  the  constable  or  other  officer 
or  person  shall  forfeit  the  sum  of  twenty  pounds ;  which  said  respective  for- 
feitures shall  be  levied  by  distress  and  sale  of  the  offender's  goods,  by  war-  Manner  of  levy, 
rant  or  order  of  the  justices  of  the  peace  where  such  offence  shall  be  com-  tot  the  penalty, 
mitted,  at  their  general  or  quarter  sessions;  one  moiety  to  be  paid  to  the 
person  or  persons  who  shall  first  make  information  against  any  such  offender, 
and  the  other  moiety  to  be  paid  to  the  treasurer  of  the  county  or  place,  to  be 
applied  by  him  as  part  of  the  public  stock  ;  and  the  overplus  (if  any)  after 
such  forfeitures  levied,  and  the  charges  of  distress  satisfied,  shall  be  returned 
to  such  constable  or  other  officer  or  person  upon  demand." 

~  /|  To  the  constable  of  in  the  said  county  of  W.,  and  also  to  all    (A.)    ^**rgnld 

™  I      constables  and  other  officers  whom  it  may  concern,  to  receive  and   P*88*0800 

.  [      convey  ;  and  to  all  constables  and  other  officers  within  that  part  of 

*  J      G.  B.  called  Scotland,  whom  it  may  concern,  to  receive  and  obey. 

Whereas,  A .  O.  teas  apprehended  in  the  town  of  aforesaid,  in  the  county 

ofYJ.  aforesaid,  as  a  rogue  and  vagabond,  and  is  duly  convicted  before  me,  J.  P., 
esquire,  one  of  his  Majesty's  justices  of  the  peace  in  and  j'or  the  said  county  of  W. 
[of  being  a  rogue  and  vagabond],  j'or  that  he,  the  said  A.  O.,  did  [state  the  act  of 
vagrancy,  as  the  case  may  be],  and  upon  examination  of  the  said  A.  O.,  taken  before 
me,  the  justice  aforesaid,  upon  oath  [which  examination  is  hereunto  annexed],  it  doth 
appear  that  his  lawful  place  of  settlement  is  in  Scotland :  These  are  therefore  to 
require  you,  the  saui  constable  of  aj'oresaid,  in  the  county  of  W.  aforesaid, 

to  convey  the  said  A .  O.  to  the  town  of  in  the  county  of  that  being 

the  first  town  in  the  next  precinct  through  which  he  ought  to  pass,  in  the  direct  way  to 
Scotland  aforesaid,  to  which  he  is  to  be  sent,  and  to  deliver  him  to  the  constable  or 
other  officer  of  such  first  town,  in  such  next  precinct,  together  with  this  pass,  and  the 
duplicate  of  the  examination  of  the  said  A.  O.,  taking  his  receipt  for  the  same  ;  and 
the  said  A.  O.  u  to  be  thence  conveyed  on  in  like  manner  into  the  next  adjoining 
shire y  stewartry,  or  place  in  Scotland  aforesaid,  and  is  there  to  be  delivered  to  some 
constable  or  other  officer  of  the  next  parish,  district,  or  place  within  such  next 
adjoining  shire,  stewartry,  or  place  aforesaid,  taking  his  receipt  for  the  same  ;  and 
such  next  officer  in  Scotland  aforesaid,  is  hereby  required  to  receive  the  said  A.  O., 
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Majesty's  justices  of  the  peace  in  and  for  the  said  county  [of  being  a  rogue  and         Secondly, 
vagabond],  for  that  [state  the  act  of  vagrancy],  ami  upon  examination  of  the  said      Who  may  be 
A.  O.,  taken  before  me,  the  justice  aforesaid,  upon  oath,  [which  examination  is  here-  removed. 

unto  annexed],  it  doth  appear  that  the  lawful  settlement  of  him,  the  said  A.  0.,  is       ~7 * 

in  Ireland.   These  are,  therefore,  to  require  you,  the  said  constable  of  to   ofpwpereoMT 

convey  the  said  A.  O.  to  the  town  of  in  the  county  of  that  being   Ac. 

the  first  town  in  the  next  precinct  through  which  he  ought  to  pass,  in  the  direct  way 

to  that  part  of  Ireland  to  which  he  is  to  be  sent,  and  to  deliver  him  to  the  constable 

or  other  officer  of  such  first  town  in  such  next  precinct,  together  with  this  pass,  and 

the  duplicate  of  the  examination  of  the  said  A.  O.,  taking  his  receipt  for  the  same. 

And  the  said  A.  O.  is  to  be  thence  conveyed  on  in  like  manner,  until  he  shall  arrive 

in  the  county  of  And  the  constable  or  other  officer,  to  whom  he  shall  be 

delivered  in  the  said  county  of  is  hereby  required  to  apply  to  some  justice  of 

the  peace  in  and  for  the  said  county  of  for  a  warrant  to  the  master  of  any 

ship  or  vessel  bound  for  Ireland,  that  shall  lie  in  the  said  county  of  to  take 

am   board  the  said  ship  or  vessel  him,  the  said  A.  O.,  and  convey  him  to  such  place 

in  Ireland  as  such  ship  or  vessel  shall  be  bound  unto.     And  I  do  hereby  certify,  that 

the  said  A.  O.  hath  been  actually  publicly  whipped  [or,  confined  in  the  house  of  cor- 

rectionfor  the  space  of  ]. 

Given  under  my  hand  and  seal  the  day  of  in  the  year  of  our 

Lard 


To  the  constable  of  the  parish  of  in  the  county  of  and  also  to  all 

constables  and  other  officers  whom  it  may  concern,  to  receive  and  convey  ;  and 
to  all  other  officers  of  the  peace  whom  it  may  concern,  to  receive  and  obey. 

County  of"\  Whereas,  complaint  hath  been  made  by  the  churchwardens  and  overseers 
V     of  the  poor  of  the  parish  of  in  the  said  county  of 

to  wit.  J  unto  us,  whose  names  are  hereunto  set,  and  seals  affixed,  two  of  his 
Majesty's  justices  of  the  peace,  acting  in  and  for  the  said  county  [one  being  of  the 
quorum],  that  A.  P.,  a  person  born  in  Ireland,  [hath  become,  and  is  now  actually 
chargeable  to  the  said  parish  of  and  whereas,  upon  examination  of  the  said 

A.  P.,  taken  upon  oath  before  us  [which  examination  is  hereto  annexed],  it  doth 
appear,  and  we  do  aajudge,  that  the  lawful  place  of  settlement  of  the  said  A.  P.  is  in 
Ireland,  and  that  he  hath  a  wife  named  and  children  ;  viz. 

neither  of  which  children  have  gained  any  settlement  in  England  (a).] 

These  are,  therefore,  to  require  you,  the  said  constable  of  the  parish  of 
aforesaid,  to  convey  the  said  A.  P.,  his  wife  and  said  children,  to  the  town  of  L.,  in 
the  county  of  C,  that  being  the  first  town  in  the  next  precinct  through  which  they 
ought  to  pass,  in  the  direct  way  to  Ireland,  to  which  they  are  to  be  sent,  and  to 
deliver  them  to  the  constable  or  other  officer  of  such  first  town  in  such  next  precinct, 
together  with  this  pass,  and  the  duplicate  of  the  examination  of  the  said  A.  P.,  taking 
his  receipt  for  the  same ;  and  the  said  A.  P.,  his  wife  and  said  children,  are  to  be 
thence  conveyed  on  in  like  manner,  until  they  shall  arrive  at  in  the  county 

of  And  the  constable  or  other  officer,  to  whom  they  shall  be  delivered  at 

in  the  said  county  of  is  hereby  required  to  apply  to  some  justice  of  the 

peace  in  and  for  the  said  county,  for  a  warrant  to  the  master  of  any  ship  or  vessel 
bound  for  Ireland,  which  shall  be  in  the  same  county,  to  take  on  board  the  said  ship 
or  vessel  the  said  A.  P.,  his  wife  and  said  children,  and  convey  tltem  to  such  place  in 
Ireland,  as  such  ship  or  vessel  shall  be  bound  unto. 

Given  under  our  hands  and  seals,  this  day  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and 


(D.)    Vagrant 
pern  to  Irelard, 
on  stat.  so  Oca  3, 
c.  H,  s.  33. 


rionntv  of  1  ^'  **''  es(lu*re»  one  °f  tne  justices  of  our  Lord  the  King,  assigned  to 
y  I  keep  the  peace  within  the  said  county,  To  A.  M.,  master  of  the  ship 
•       [      called  the  of  now  lying  at  in  the  county 

J      aforesaid,  and  bound  for  in  Ireland,  sendeth  greeting. 

These  are,  in  the  name  of  our  said  Lord  the  King,  to  require  you  to  take  on  board, 
the  ship  A.  O.  and  B.  O.,  vagrants,  both  of  them  being  natives  of  Ireland,  aforesaid, 
and  having  no  settlement  in  England,  and  them  to  convey  to  aforesaid,  in 


(E.)    Warrant  to 
a  master  of  a  ship 
to  convey  a  va- 
grant to  Ireland. 


(a)  Instead  of  what  is  within  brackets  it  may  be  safer  to  insert  the  statement  in  the 

last  form  but  one. 
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plain  or  to  convey;  but  the  justices  ought  first  to  appoint  overseers,  and  then        Thirdly, 
to  remove.  Of  the  or&r  of 

Bridewell  Y.Clerke*weU,2Salk.486;  CarM.  515;  I  Lord  J2aymo»<*,549;      remooal,^. 
2  Bott,  517.    H.  served  seven  yean  to  a  hemp-dresser  in  the  precinct  of  1#  yimoo,  a*. 
Bridewell,  and  afterwards  lived  nine  years  in  the  parish  of  Clerkenwell,  with-  ^ 
out  saining  a  settlement,  and  the  justices  removed  him  to  Bridewell  as  his  ptee 

last  legal  settlement,  by  an  order  which  set  forth  Bridewell  to  be  an  extra-  *J^ 

parochial  place. — Holt,  C.  J.  If  a  place  is  extra-parochial,  and  has  not  the  £55£ ?? w" 
force  of  a  parish,  the  justices  have  no  authority  to  send  any  man  thither;  SSHTStnu" 
and  so  it  was  resolved  in  the  case  of  Sir  J.  Osborn.    Possibly  a  place  extra-  parochial  attest, 
parochial  may  be  taxed  in  aid  of  a  parish,  but  a  parish  shall  not  in  aid  of 
that    This  is  cams  omissus.    Order  quashed. 

Rex  v.  Tamworth,  Cold.  28 ;  2  Bott,  633.  Two  justices  removed  Thomas  isawvabto 
Goff,  from  the  hamlet  of  BoUhall  and  GUucote,  to  the  parish  of  Tamworth,  {JjJJ^SS. 
adjudging  their  settlement  to  be  at  Sirescote,  in  the  parish  of  Tamworth,  nm. 
and  ordering  the  overseers  of  Tarmrorth  to  receive  them.  Order  confirmed. 
The  pauper  was  hired  for  a  year,  and  served  that  year  at  Sirescote,  which  is 
a  hamlet  consisting  of  one  house  only,  and  between  three  and  four  hundred 
acres  of  land;  but  had  never  contributed  to  the  poor  of  the  parish  of  Tom- 
worth*,  nor  had  ever  been  assessed  thereto ;  but  bad  been  always  assessed 
and  paid  to  the  support  of  the  church  of  Tamworth.  No  overseers  had  ever 
been  appointed  for  the  hamlet  of  Sirescote.  The  pauper  and  his  family 
were  delivered  to  the  churchwardens  of  the  parish  of  Tamworth. — It  was 
insisted,  that  the  circumstance  of  the  hamlet  never  having  contributed 
towards  those  burthens  which  the  law  threw  upon  the  whole  parish  was 
immaterial,  and  that  this  place  could  never  be  considered 'as  a  vill  within 
the  13  &  14  Car.  II.  c.  12,  there  being  only  one  house,  and  no  overseers; 
and  that  this  was  a  part  of  the  parish. — On  the  other  side  it  was  contended, 
that  this  was  a  distinct  vill,  independent  of  the  parish,  and  to  which  no  pau- 
per could  be  sent  until  it  had  officers  duly  appointed :  that  the  justices  had 
stated  this  to  be  a  hamlet,  and  adjudged,  that  the  pauper  had  therein  gained 
a  settlement — By  Lord  Mansfield,  C.  J.  There  is  no  doubt  at  all :  The  place 
is  averred  to  be  within  the  parish  where  the  hiring  and  service  were  had  and 
performed,  and  ifhas  no  township  or  vill,  within  the  stat  of  Car.  II.,  where 
officers  are  appointed,  and  therefore  the  justices  could  not  remove  the  pauper 
there :  here  are  no  overseers,  no  separate  economy :  the  adj  udication  is  to 
Sirescote,  as  part  of  the  parish  of  Tamworth.  The  other  judges  concurred. 
Both  orders  affirmed.  • 

In  Rex  v.  Saighton-on~the-Hill,  2  B.  $  A.  162,  it  was  held,  that  where 
the  township  in  which  the  last  legal  settlement  was  claimed,  ceased  to  have 
overseers,  a  removal  could  not  be  made  thither,  nor  to  any  other  parish.  [See 
this  case  at  length  (ante,  711).] 

But  in  Rex  v.  Oak  mere,  5  B.  $  A.  775 ;  1  D.  $•  R.  Mag.  Ca.  109,  where 
a  district,  previously  extra-parochial,  was,  by  act  of  parliament,  made  a  town- 
ship ;  and  it  was  provided,  that,  from  thenceforth,  it  should  maintain  its  own 
poor,  and  repair  its  own  roads,  and  have  the  like  powers,  privileges,  and 
immunities,  and  be  subject  to  the  same  regulations  as  other  townships 
within  the  county :  it  was  held,  that  this  clause  was  prospective  only,  and 
that  a  bastard  born  within  the  district,  previously  to  passing  the  act,  was  not 
settled  there.     [See  this  case  at  length  (ante,  712).] 

Spitalfields  v.  Bromley,  18  Vin.  Abr.  468 ;  2  Bott,  890.    A  pauper  was  If  the  place  l»  a 
sent  to  the  parish  of  Stepney,  who  did  not  appeal.    On  removal  of  the  J^Sfij *"* 
order  into  the  King's  Bench,  exception  was  taken,  that  the  removal  ought  pariah,  and  no 
to  have  been  to  the  township  of  Spitalfields ;  for  Stepney  is  divided  into  four  appeal  is  had,  it 
townships,  and  the  poor  have  been  removed  from  one  township  to  another,  to  coocta>ll**« 
in  the  same  parish,  and  the  statute  takes  notice  of  townships  as  well  as 
parishes,  and  Spitalfields  is  a  hamlet  of  Stepney. — By  the  Court    If  a 
person  is  removed  to  a  wrong  place,  that  place  ought  to  appeal,  and  so 
Stepney  ought  to  have  done  if  it  were  a  wrong  place,  or  else  the  order  will 
be  conclusive  upon  them  :  but  this  is  a  matter  here  out  of  the  record.    Jus- 
tices of  the  peace  are  not  obliged  to  take  notice  of  the  divisions  of  parishes 
into  townships  and  villages  which  maintain  their  own  poor  severally  and 
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Rex  v.  Hareby,  H.  12  Geo.  II. ;  Andr.  361 ;  2  Bott,  811.  It  was  moved  Thirdly, 

to  quash  an  order  of  removal,  because  it  did  not  set  forth  any  complaint  Qftk*  order  of 

made.    The  Court :  (Page,  J.  absent.)  The  complaint  is  the  foundation  of  removal,  Are. 

the  jurisdiction  of  the  justices ;  and  therefore  the  order  must  be  quashed.  .  ofth^     ~~ 

Western  Riven  v.  St.  Peter's,  2  Salk.  492;  3  Salk.  264;  2  Bott,  803.  Jtofit 

Exception  to  an  order  of  removal,  in  that  it  was  said  to  be  upon  complaint  order  of 

only,  and  not  of  the  churchwardens  or  overseers.    By  the  Court  This  ex-  mint  act  forth 

ception  is  fatal ;  for  no  one  can  disturb  a  man  coming  into  a  parish  but  they  comP|*int* 
that  have  authority  to  do  it    A  complaint  from  one  not  concerned  is  nothing ; 
it  may  be  the  parish  is  willing  to  keep  him. 

Spalding  v.  St.  John  Baptist,  M.  9  Ann,  Fol.  267 ;  2  Bott,  639,  *c.  £^^£51 

The  order  was,  "To  the  churchwardens  of  Spalding,  and  to  the  church-  wu&uoinovcrw 

wardens,  &c.  of  St.  John  Baptist :  Whereas,  complaint  hath  been  made  by  you  Men. 

."    It  was  moved  to  quash  the  same  for  the  uncertainty,  because  it  did 

not  say,  by  which.   But  by  Parker,  C.  J.  Sure  that  is  well  enough ;  for  it  is 
upon  complaint  of  the  right,  if  both  complain. 

3.   Of  the  Justices,  their  Style  and  Jurisdiction. 

Rex  r.  Great  Yarmouth,  6  B.  &  C.  646.  Order  of  removal  of  JR.  Lenny,  s.Of  thejwtice*, 
from  Woodbridge  to  Great  Yarmouth,  made  on  the  complaint  of  the  *c* 
churchwardens  and  overseers  of  Woodhridoe.  G.  Thomas,  one  of  the  maris-  ^SicemQitoot 
trates  who  signed  the  order,  was  one  of  the  churchwardens  of  Woodbridge.  be  the  complain. 
Bayley,  J.  1  think  there  was  no  objection  to  this  order  of  removal,  on  tne  |*»  chnrchi 
ground  of  interest  in  the  magistrate.  The  statute  16  Qeo.  II.  c.  18,  autho- 
rises  justices  to  act  (in  the  cases  therein  mentioned),  notwithstanding  they 
may  be  interested  by  reason  of  their  being  rateable.  It  is  impossible  to  say, 
that  a  churchwarden  or  overseer  has  any  other  interest  in  the  removal  of  a 
pauper,  except  in  his  character  of  a  rated  inhabitant  He  mar,  indeed,  in 
the  character  of  churchwarden,  become  liable  to  costs ;  but  that  responsi- 
bility can  only  attach  to  him,  in  consequence  of  his  improperly  removing  the 
pauper :  it  is,  therefore,  against  his  interest  to  make  any  order  of  removal,  as 
tar  as  costs  are  concerned ;  for,  by  so  doing,  he  subjects  himself  to  a  respon- 
sibility which  would  not  otherwise  attach  to  him.  But,  I  think  that  it  is  a  fatal 
objection  to  this  order,  that  the  person,  who  was  the  complainant,  heard  and 
adjudicated  upon  the  complaint.  I  cannot  consider  him  as  divested  of  the 
character  of  en urch warden  at  the  time  when  the  order  was  made.  It  pur- 
ports to  be  made  on  the  complaint  of  the  churchwardens  and  overseers;  and 
the  statute  43  Elizabeth,  c.  2,  commits  the  management  of  the  poor  to  the 
churchwardens  and  overseers.  From  the  nature  of  the  thing,  the  complaint 
must  have  been  made  by  the  churchwardens  and  overseers.  Then,  if  the 
churchwardens  made  the  complaint,  the  person  who  was  one  of  the  com- 
plainants heard  and  adjudicated  upon  it.  Upon  that  ground,  I  think  the 
order  of  removal  was  bad,  and  that  the  order  of  sessions  confirming  it  ought 
to  be  quashed. — Holroyd,  J.  I  also  am  of  opinion  that  the  order  of  removal 
is  invalid,  on  the  ground  that  the  same  person  cannot,  in  point  of  law,  be 
the  complainant  and  the  person  hearing  the  complaint.  The  statute  16  Geo. 
II.  c.  18,  enacts,  that  magistrates,  who,  by  reason  of  being  rateable  to  the  relief 
of  the  poor  in  any  parish,  are  virtual  parties  to  the  complaint  of  chargeability 
upon  which  an  order  of  removal  is  founded,  shall  be  competent  to  act  in  the 
making  of  such  order.  In  this  case,  the  parish  officers  are  not  only  virtual,  but 
acting  parties  to  the  complaint.  Now,  it  is  quite  inconsistent  tnat  the  same 
person  should  be  a  party  to,  and  a  judge  in  a  suit.  The  two  characters  are 
incompatible  with  each  other.  In  this  case,  therefore,  as  one  of  the  parties 
who  made  the  order  was  churchwarden  of  the  removing  parish,  and  appears 
to  have  adjudicated  upon  a  complaint  to  which  he  was  a  party,  I  think  the 
order  of  removal  was  bad. — Littledale,  J.  I  am  of  the  same  opinion.  The 
statute  16  Geo.  II.  c.  18,  which  enabled  justices  having  an  interest  in  the 
removal  of  a  pauper,  by  reason  of  their  being  rateable  in  the  parish,  contem- 
plated those  cases  only,  where  there  was  one  set  of  persons  to  complain,  and 
another  to  adjudicate,  viz.  churchwardens  and  overseers,  as  persons  distinct 
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order  for  saying — "  Unto  us,  two  of  his  Majesty's  justices  of  the  peace  in        Thirdly, 
the  county  aforesaid ;"  for  that  by  this  it  appears  only  that  they  lived  in  the    Of  the  order  of 
county,  and  not  that  they  were  justices  for  that  county :  And  the  Court  held     removal ,  $r. 
this  to  be  a  fatal  exception,  and  quashed  the  order.  ^^ 

Rex  v.Andover,  Cold.  373;  2  Bolt,  801.  Exception  was  taken  to  an  jortiujurtk** 
order,  That  the  magistrates  stated  themselves  to  be  "  two  of  his  Majesty's 
justices  of  the  peace  for  the  borough  or  town  and  parish  of  Andover,  &c., 
Order  quashed  for  irregularity  upon  the  face  of  it.  It  was  contended,  that 
the  form  in  which  the  order  was  drawn,  was  equivocal  and  uncertain ;  that 
if  "  and"  had  been  substituted  for  "  or,'1  an  intelligible  meaning  had  been 
conveyed ;  but  that  as  it  stands,  they  may  be  justices  for  the  town  and  not 
for  the  borough,  or  for  the  borough  and  not  for  the  town  ;  but  certainly  not 
for  both,  nor  does  it  appear  for  which. — BuUer,  J.  Whether  for  one  or  the 
other,  enough  appears  to  support  the  order ;  for  both  town  and  borough  are 
coupled  with  parish.  And  they  sufficiently  appear  to  be  justices  of  either  of 
those  places,  for  which  they  were  empowered  to  make  this  order. — Lord 
Mansfield,  C.  J.,  and  WiUes,  J.,  concurring,  (Ashhurst,  J.,  absent),  order 
of  sessions  quashed  (a). 

Anon.,  2  Salk.  473;  iBott,  795.  It  was  objected  to  an  order,  that  it  did  it  need  not  ap- 
not  appear  thereby  that  the  justices  were  of  the  division,  which  is  required  JJluces^tfae**8 
by  the  statute.  But  this  objection  was  over-ruled,  for  that  the  statute  therein  division. 
is  only  directory. 

Rtx  v.  St.  Mary's,  Leicester,  1  B.  &  A.  327.     Removal  from  the  parish  ££/5!*fof,n*' 
of  Wing  in  the  county  of  Rutland,  to  the  parish  of  St.  Mary's  in  the  borough  Srec^tothe 
of  Leicester.    The  sessions,  on  appeal,  confirmed  the  order.    But  both  orders  parish  of  w.,  in 
being  removed  by  certiorari  into  the  Court  of  K.  2?.,  a  rale  was  obtained  ^Ja^andatoo 
calling  on  the  parish  officers  of  Wing  to  shew  cause  why  they  should  not  to  the  parish  of 
be  quashed  for  a  default  of  jurisdiction  in  the  magistrates'  making  the  M^iS^l^mnJ^ 
original  order  apparent  upon  the  face  of  it,  in  not  stating  them  to  be  justices  ^wonto^coim- 
of  the  peace  of  the  county  of  Rutland.    The  order  was :  "  County  of  Rut-  ty  of  Rutland,"  ~ 
Imnd.    To  the  churchwardens  and  overseers  of  Wing  in  the  said  county,  and  JJ"*  ttSEnanrta 
to  the  churchwardens  and  overseers  of  St.  Mary's,  in  the  borough  of Leicester,  Sdthe  magi* 
in  the  county  of  Leicester. — Rutland  to  wit — Upon  the  complaint  of  the  trmtes werein a 
churchwardens  and  overseers  of  Wing  in  the  said  county,  made  unto  us  Sa^OTd^rld!? 
whose  names  are  hereunto  set,  and  seals  affixed,  being  two  of  his  Majesty's  scribed  as  jus- 
justices  of  the  peace  in  and  for  the  said  county,  and  one  of  us  of  the  quorum,  tic  es  of  the  peace 
that  Mary  Bacon,  &c.  are  come  to  inhabit,  &c,  (pursuing  the  usual  form  of  "SjresaSfTHeld, 
such  orders)." — After  hearing  Reader  and  Marriott,  Lord  Ellenborough,  C.  J .,  that  it  thereby 
said,  If  this  Court  is  put  under  the  painful  necessity  of  over-ruling  Rex  v.   SjJ2Jttat^cy 
Moor  Critchell,(b)  in  order  to  do  justice  in  this  case,  I  have  no  hesitation  in   were  justices  for 
so  doing.    The  words  "justices  of  the  peace  in  and  for  the  said  county,"  the  county  of 
in  that  case  immediately  follow  the  words  "  the  county  of  Wilts  aforesaid,"  RutUnd* 
and  in  plain  grammatical  construction  can  have  reference  to  the  county  of 
Wilts  only.     For  the  word  said,  must  have  reference  to  the  last  antecedent, 
and  1  wish  that  the  very  able  and  learned  Judge  who  decided  that  case, 
instead  of  lamenting  that  such  an  objection  had  there  been  taken,  had 
applied  his  powerful  mind  to  the  objection  itself,  and  I  have  no  doubt  that 


(a)  As  to  the  mode  of  taking  advan-  Mary,  in  the  county  of  Wilts,  aforesaid, 

tage  of  the  defect  of  want  of  jurisdiction  unto   us,   whose  hands  and  seals  are 

in  the  justices,  see  Iter  v.  Chiiverscoton,  hereunto  subscribed  and  set,  being  two 

(jpost,  783).  of  his  Majesty* s  justices  of  the  peace  in 

(6)  Hex  v.  Moor  Critchell,  2  East,  66.  and  for  the  said  county,  &c,  it  was  con- 
The  order  was,  "  Wilts,  to  wit.  'Jo  the  tended  that  the  order  was  bad  for  a  de- 
churchwardens,  &c,  of  Donhead,  St.  fault  of  jurisdiction  in  the  magistrates 
Mary,  in  the  county  of  Wilts,  aforesaid,  making  the  order  apparent  upon  the  face 
to  remove ;  and  to  the  churchwardens,  of  it,  in  not  stating  them  to  be  justices 
ficc,  of  Moor  Critchell,  in  the  county  of  of  the  peace  of  the  county  of  Wilts, — 
Dorset,  to  receive,  these  : — Whereas,  Lord  Kenyan  held  the  objection  to  be 
complaint  hath  been  made  by  you,  the  fatal, 
churchwardens,  &c,  of  Donhead,   St. 


Thirdly— The  Order  of  Removal,  fc.  741 

" 4  Andwhereas  it  is  expedient  that  the  provisions  of  the  said  act  should  be        Thirdly, 
extended  to  such  cities  and  other  jurisdictions  as  have  two  or  any  other    Of  the  order  of 
limited  number  of  justices  of  the  quorum  qualified  to  act  within  the  same :'     removal,  8$c. 
Be  it  therefore  enacted,  That  from  and  after  the  passing  of  this  act,  in  all  3  oftheimdanZ 
cases  where  the  number  of  justices  of  the  peace  for  any  city,  borough,  town  &c        Juguce§» 
corporate,  franchise,  liberty  or  other  local  jurisdiction,  is  limited,  and  any  one,  cities,  Sec.,  bar- 
two  or  more  of  such  justices  only  are  of  the  quorum,  all  acts,  orders,  adju-  bag  two  or'more 
dications,  warrants,  indentures  of  apprenticeship,  or  other  instruments,  which  ^JrorSm.01  *** 
shall  be  made,  done  or  executed,  either  in  or  out  of  the  general  quarter 
sessions  or  petty  sessions,  or  any  adjournment  thereof,  by  virtue  of  any 
charter  or  grant,  or  by  virtue  of  any  act  of  Parliament  made  or  to  be  made, 
by  any  two  or  more  justices  of  the  peace  acting  within  the  same,  though 
neither  of  the  said  justices  be  of  the  quorum,  shall  be  valid  in  law,  to  all 
intents  and  purposes,  as  if  the  said  justices  had  been  of  the  quorum;  any 
grant,  charter,  law  or  custom  to  the  contrary  thereof  in  anywise  notwith- 
standing." 

4.  Of  the  Examination, 

Before  the  order  of  removal  is  issued,  an  examination  must  be  made,  for  4.  Of  the  exami- 
the  purpose  of  ascertaining,  as  correctly  as  possible,  under  all  the  circum-  nation* 
stances,  in  what  parish  the  pauper  was  last  legally  settled,  and  it  is  import- 
ant that  this  investigation  should  be  diligently  pursued,  to  avoid  the  expences 
of  an  appeal,  in  case  the  removal  should  be  made  to  a  wrong  parish. 

One  or  more  justices  may  issue  their  warrant  to  bring  the  pauper  before 
them,  to  be  examined  concerning  his  settlement  (see  form,  post,  Appendix). 
Witnesses  may  also  be  summoned  for  the  like  purpose  (see  also  form,  post, 
Appendix).  And  it  may  be  advisable,  in  order  to  avoid  further  litigation, 
that  the  overseers  and  churchwardens  of  the  parish  to  which  it  is  proposed 
to  remove  the  pauper,  be  summoned  to  attend  the  examination.  [See  form 
of  summons,  post.] 

Munger-Hunaer  v.  Warden,  2  Sets  Ca.  40 ;  2  Bott,  817.    Exception  was  what  shall  be 
taken  to  an  order,  for  that  it  was  said  to  be  made  upon  due  examination,  deemed  doe 
without  saying  upon  oath.    But  by  the  Court.   This  is  sufficient;  for  if  it  proof* 
is  said  to  be  made  upon  due  examination,  it  shall  be  understood  to  be  upon 
oath,  though  the  statute  directs  the  examination  to  be  upon  oath.  ^ 

Rex  v.  Fisherton  Delamore,  Sess.  Ca.  45.  Upon  due  consideration'/wis 
held  by  the  Court  of  K.  B.  to  be  sufficient ;  for  that  due  consideration 
implies  a  due  examination. 

Hex  v.  Stotfold,  4  T.  R.  596 ;  2  Bott,  642.  On  an  appeal  against  an  order,  Examination 
by  which  M.  Shaw  and  his  family  were  removed  from  Stotfold  to  Chilvers,  taken,  and  order 
the  order  was  quashed,  subject  to  the  opinion  of  the  Court  on  the  following  *uScMb»epljrite- 
case :  The  pauper  was  born  at  Stotfold,  but  his  father's  settlement  was  at  ly,  is  not  void, 
Chilvers  Coton,  and  the  pauper  had  never  gained  any  settlement  in  his  own   |JJ|*  °"*y  r^r 
right,  except  as  follows:   He  and  his  family  were,  in  1776,  removed  from   a«atot  Indue 
Sandon  to  Stotfold  in  the  usual  form,  and  were  delivered  to  the  parish  offi-  time, 
cers  of  Stotfold,  who  received  them,  and  did  not  appeal.    The  pauper  and 
his  family  have,  ever  since,  till  the  present  removal,  occasionally  resided  in, 
and  been  relieved  by,  Stotfold.    It  was  then  proved  by  the  respondents  (but 
which  evidence  was  objected  to  by  the  appellants,  but  over-ruled  by  the 
Court),  that  the  order  of  removal  from  Sandon  to  Stotfold,  and  the  exami- 
nation on  which  it  was  founded,  were,  in  fact,  taken  and  signed  by  the  two 
justices  separately,  and  not  in  tlie  presence  of  each  other,  and  that  one  of 
them,  though  a  magistrate  for  the  county  of  tlertford,  took  the  examination, 
and  signed  the  order  at  his  own  house,  situate  in  that  part  of  Royston  which 
lies  in  Cambridgeshire;  Royston  lying  partly  in  each  county. — The  Court 
took  time  to  consider. — Lord  Kenyon,  C.  J.,  said,  that  he  was  not  then  pre- 
pared to  state,  from  his  papers,  the  reasons  at  length  upon  which  their  judg- 
ment was  founded,  but  that  he  had  thoroughly  and  attentively  considered 
the  question ;  and  that  the  result  of  his  deliberations  and  of  the  rest  of  the 
Court  was,  that  the  former  order  was  only  voidable,  not  absolutely  void;  and, 
therefore,  that  it  was  necessary  for  the  parish  who  wished  to  avoid  it,  to  have 
appealed  against  it  in  a  regular  course  of  proceedings.    That  it  would  be 
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divided  in  opinion,  in  Rex  v.  Eriswdl,  has  been  since  considered  to  be        Thirdly, 
to  clear  against  the  admissibility  of  the  evidence,  either  as  to  the  hearsay  of  Of  the  order  of 
the  pauper,  or  his  examination  in  writing,  that  it  was  abandoned  by  the     removal,  ©fc. 

counsel  at  the  bar  in  Rex  v.  Nuneham  Courtney,  without  argument     It  is  ~~ 

true,  there  was  no  evidence  there  that  the  pauper,  whose  examination  had  littonT  e**m^" 

been  admitted  in  evidence,  was  dead :  but  our  opinion  against  the  general 

doctrine  laid  down  by  the  two  judges,  who  supported  the  reception  of  the 

evidence  in  the  former  case,  was  pretty  broadly  hinted ;  and  to  be  sure,  that 

point  may  now  be  considered  to  be  at  rest. — Per  Curiam.    Both  orders 

quashed. 

Rex  v.  Abergwilly,  2  East,  63.  It  was  also  settled  that  an  er  parte 
examination,  in  writing,  of  a  pauper,  touching  his  settlement,  cannot  be 
received  in  evidence  of  such  settlement,  though  he  be  dead. 

Stat    10   Geo.  IV.  c.  6,   s.  68,  [the  mutiny  act,")  enacts,     That  any  Settlement!  for 
justice  in  the  U.  K.  within  whose  jurisdiction  any  soldier,  having  a  wife  or  jS^dSSwrwoT* 
child,  shall  be  billeted,  may  summon  such  soldier  before  him  in  the  place  when  Quartered 
where  he  is  billeted,  which  summons  he  is  hereby  directed  to  obey,  and  to  **  England, 
take  the  examination  in  writing  upon  oath,  touching  the  place  of  his  last 
legal  settlement  in  England,  and  such  justice  shall  give  an  attested  copy  of 
such  examination  to  the  person  examined,  to  be  by  him  delivered  to  his 
commanding  officer,  to  be  produced  when  required;  which  said  examination, 
and  such  attested  copy,  shall  be  at  any  time  admitted  in  evidence,  as  to  such 
last  legal  settlement,  before  any  justice,  or  at  any  general  or  quarter  sessions, 
although  such  soldier  be  dead,  or  absent  from  the  kingdom :  Provided,  that 
in  case  any  soldier  shall  be  again  summoned  to  make  oath  as  aforesaid,  then 
on  examination,  or  such  attested  copy  thereof  being  produced  by  him,  or  by 
any  other  person  on  his  behalf,  such  soldier  shall  not  be  obliged  to  take  any 
other  oath  with  regard  to  his  legal  settlement,  but  shall  leave  a  copy  of  such 
examination,  or  a  copy  of  such  attested  copy  of  examination,  if  required. 

Rex  v.  Clayton  Le  Moors,  5  T.  R.  704.  The  examination  of  the  pauper,  No  other  copy 
taken  under  the  mutiny  act,  was  the  evidence  relied  on.  The  witness  stated,  JjjJ ^evidence. 
that  the  paper  produced  was  a  true  copy,  examined  by  himself  with  another 
paper,  which  witness  saw  in  the  office  of  W.  Addington,  London,  W.  A. 
was  the  name  of  the  justice  who  signed  the  original.  He  saw  W.  A.  sub- 
scribe his  name  to  the  paper  produced.  He  did  not  know  the  pauper,  nor 
was  he  present  at  the  original  examination.  The  sessions  refused  to  receive 
it. — Lord  Kenyan.  1 1  is  not  necessary  to  say  here,  whether  or  not  the  original 
is  evidence ;  it  is  sufficient  for  the  determination  of  this  case  to  say,  that 
the  copy  of  the  examination  tendered  in  evidence  is  not  the  copy  which  the 
act  directs  to  be  received  in  evidence.     Order  of  sessions  confirmed. 

Rex  v.  Warley,  6  T.  R.  534.     It  was  determined  that  the  original  exami-  The  original  ex- 
nation  is  evidence,  and  Lord  Kenyan  added,  that,  on  this  question,  it  was  JeJJJJJ**011  i§  eT<* 
impossible  to  doubt;   the  proposition  attempted  in  this  case  is,  that  the 
attested  copy  is  of  more  weight  than  the  original  examination,  but  it  is  fair 
to  conclude,  that  the  legislature,  when  they  made  the  inferior  species  of 
writing,  evidence,  also  intended  to  make  the  superior,  evidence. 

Rex  v.  Bilton  with  Harrmrgate,  1  East,  13.  An  examination  under  the 
act  was  produced.  The  witness  stated,  that  he  received  it  from  the  overseer 
of  the  respondent  parish,  but  he  was  not  called.  No  proof  was  given  that 
the  persons  who  signed  it  were  magistrates,  or  that  the  signatures  were  the 
signatures  of  the  said  persons ;  and  it  was  held  that  the  examination  must 
be  authenticated  before  it  could  be  received,  and  does  not  prove  itself  prim  & 
facie,  though  the  paper  is  in  the  form  prescribed  by  the  statute. 

Rex  v.  Warminster,  Af.,60  Geo.  III.;  35.<J-  A.  121.     Abbott,  C.J.    It  The  examination 
has  been  contended  that  the  words,  "  at  any  time,"  do  not  mean  at  a  time  Jy^^thoagh 
when  the  pauper  was  either  absent  from  this  country,  or  when  he  was  dead,  the  soldier  is  dead 
I  cannot,  however,  find  any  thing  in  the  act  from  which  I  can  infer  that  it  <*  absent. 
was  the  intention  of  the  legislature  to  restrain  those  words  to  the  life  of  the 
pauper,  or  during  his  residence  in  this  country.     On  the  contrary,  it  seems 
to  me,  that  it  may  have  been  the  intention  of  the  legislature  to  preserve  the 
memorial  of  the  evidence  of  the  settlement  of  a  person  whose  life  is  exposed 
to  more  than  ordinary  risk.     I  think,  therefore,  the  examination  ought  to 
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S'ving  the  jurisdiction.    But  even  these  facts  are  not  represented  to  bare        'Mrdlt/, 
*n  stated  on  oath ;  they  are  merely  introduced  as  part  of  the  description  of  Of  the  order  of 
the  examinant    We  are  asked  to  supply  by  construction  and  intendment     removal,  o)c. 

that  which  must,  at  least,  have  been  proved  before  the  justices.    In  Rex  v.  " 

Gouche(a)  the  Court  said,  that  they  would  presume  jurisdiction;  but  that  ^Jf1®*™11" 
decision  was  overruled  in  Rex  v.  Hailing  (b),  and  Rex  v.  Hulcott  (c),  in  the 
last  of  which  cases  Lord  Kent/on,  upon  full  consideration,  says, "  As  it  does 
not  appear  on  the  face  of  this  order  that  the  justice  had  jurisdiction,  the 
pauper  was  not  legally  discharged  from  her  service.  There  is  no  material 
distinction  in  principle  between  this  case  and  cases  of  orders.  If  it  were 
sufficient  to  state  the  jurisdiction  upon  the  face  of  an  order,  there  would  be 
no  difficulty  here.  If  that  be  not  sufficient,  there  must  be  proof  aliunde*  to 
make  the  examination  evidence."  Here  the  facts  necessary  to  give  the  ju- 
risdiction are  not  all  stated  upon  the  face  of  the  instrument,  nor  are  they 
proved  aliunde*. — Holroyd,  J.  The  distinction  between  courts  of  special 
and  general  jurisdiction  is  laid  down  in  Miller  v.  Seare{d);  and  though 
that  case  is  overruled  (e)  as  to  the  point  there  decided,  that  an  action  would  Fie 
against  commissioners  of  bankrupt  for  a  wrongful  commitment,  that  dis- 
tinction is  well  established.  The  rule,  omnia  prcesumuntur  rite  esse  acta,  does 
not  apply  to  the  facts  which  constitute  the  jurisdiction.  In  a  plea  of  justifi- 
cation all  the  facts  which  shew  the  jurisdiction  must  be  stated,  and  they 
must  also  be  proved.  Here  those  facts  neither  appear  on  the  face  of  the 
document  nor  are  shewn  aliunde).  It  is,  therefore,  not  necessary  to  decide 
whether  it  would  have  been  sufficient  if  the  facts  had  appeared  on  the  face 
of  the  document  The  case  referred  to,  with  regard  to  wages  in  husbandry  (c), 
is  directly  in  point    Order  of  sessions  quashed. 

Rex  v.  Wykes,  Andr.  238;  2  Bott,  819.    A  person  ought  to  be  summoned,  Sj^SfLh^* 
and  be  heard  before  he  be  removed;  for  he  may  produce  a  certificate,  or  sammoiMdand 

S've  other  sufficient  security,  or  shew  cause  otherwise  why  he  ought  not  to  heard. 
i  removed;  especially  as  he  himself,  perhaps,  by  the  removal,  is  likely  to 
be  the  greatest  sufferer ;  and  therefore  natural  justice  requires  that  he  be 
not  condemned  unheard. 

But  in  Rex  v.  Baaworth,  Cold.  179;  2  Bolt,  644,  objection  was  taken  it  is  not  nece* 


to  the  order,  that  it  did  not  appear  to  have  been  made  upon  proper  evidence ;  thrt  th/pauper 
that  it  was  made  only  upon  examination  of  the  premises;  that  the  pauper  Mmtetf  should  be 
himself  must  be  examined:;  and  was  so  holden  in  Rex.  v.  Wykes.  But  by  the  w*1010*^ 
Court  It  cannot  be  necessary  in  all  cases  that  the  pauper  should  be  exam- 
ined. In  that  of  an  infant  of  tender  years  it  would  be  impossible.  There  is 
no  such  general  rule.  The  case  in  Comberbach,  478,  is  in  point :  in  that 
ease  Holt,  C.  J.,  says,  "  If  it  can  be,  'tis  fit  it  should  be  so,  but  not  abso- 
lutely necessary."  See  Rex.  v.  Everdon,  (post,  752,)  where  Lord  ElUnborough 
speaks  to  the  law  of  this  case. 

Rex  v.  Jackson  and  another,  1  T.  R  6*63.  A  rule  was  obtained  for  an  A  pauper  refusing: 
information  against  justices  of  Kendal,  for  misbehaviour  in  their  office,  t0  ** exarained- 
charged  with  having  committed  a  pauper  to  prison,  whom  they  were  examin- 
ing relative  to  his  settlement,  for  not  answering  a  particular  question  pro- 
pounded to  him  ;  under  which  commitment  he  continued  in  prison  for  thir- 
teen days,  which,  it  was  contended,  was  so  manifestly  illegal,  that  they  must 
have  known  they  were  exceeding  their  authority,  and  therefore  that  it  must 
be  intended  that  they  acted  from  corrupt  motives.  But  it  appearing,  on 
leading  the  affidavits  on  both  sides,  that  no  corrupt  motives  were  to  be  im- 
puted to  the  defendants,  the  rule  was  discharged. — Ashhurst,  J.,  said,  he  would 
not  then  decide  whether  magistrates  have,  or  have  not,  a  power  to  commit  a 
pauper  for  refusing  to  answer  proper  questions  put  to  him  in  the  course  of 
his  examination.  They  certainly  have  a  right  to  examine  a  pauper  touching 
his  settlement ;  and  yet  that  would  only  be  a  shadow  of  a  right,  unless  they 
had  likewise  a  power  of  enforcing  that  examination,  by  committing  the  pau- 
per for  refusing  to  be  examined. — Buller,  J.,  said,  with  regard  to  the  power 
of  commitment,  he  did  not  know  how  justices  were  to  act,  unless  they  had 

(a)  2  Salk,  441 ;  2  Lord  I?ai/m.  840.  (</)  2  Bla.  Rep.  1141. 

b)  1  Stra.  8.  (e)  Doswell  v.  /wi/>ei/,  1  B.  $  C.  163, 


t 


c)  6  T.  R.  583.  2D.&)  R.  350. 
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quashed  this  order,  for  the  justices  have  removed  more  than  is  com- 
plained of. 

Johnson's  case,  2  Salk.  485 ;  2  Bott,  837.  Order  to  remove  a  man,  his 
wife,  said  family,  from  Brood  to  Sandhurst,  not  good,  because  too  general ; 
for  some  of  the  family  might  not  be  removable,  they  might  have  a  settlement 
in  Brood,  though  Johnson  had  not 

Beaston  v.  Scisson,  1  Stra.  114.  Order  for  removal  of  Thomas  Block  and 
his  family ;  upon  the  first  reading  quashed  as  to  the  family,  because  too 
general. 

Flixion  v.  Royston,  1  Sess.  Ca.  1 1  ;  Fol.  278.  Order  to  remove  Jane 
Smith  and  her  five  children,  quashed  as  to  the  children,  for  the  uncer- 
tainty ;  because  it  neither  tells  the  names  nor  ages  of  the  children ;  for  she 
might  have  more  children  than  five,  and  some  of  those  five  might  have 
gained  settlements. 

Ringmore  v.  Petworth,  Sett.  4*  Rem.  41.  The  order  was,  "  Whereas  such 
a  person  and  his  three  children  are  likely  to  become  chargeable,  and  their 
last  legal  settlement  was  at  Ringmore."  It  was  moved  to  quash  the  same, 
because  the  children's  ages  were  not  set  forth.  But  by  the  Court.  It  is  not 
necessary  in  this  case ;  for  the  order  says,  they  were  last  legally  settled  in 
Ringmore,  and  then  no  matter  what  their  ages  are. 

Hobey  v.  Kingsbury,  1  Stra.  527.  Two  justices  adjudging  the  settlement 
of  the  husband  to  be  at  Kingsbury,  and  that  he  is  likely  to  become  charge- 
able to  Hobey,  send  him,  his  wile,  and  son  of  one  year  old,  to  Kingsbury: 
and  whether  this  was  good  as  to  the  wife  and  child,  was  the  question :  And 
it  was  held  to  be  well  enough.    Order  confirmed. ' 

Rex  v.  Middleham,  Fol.  271.  Order  to  remove  a  child,  of  the  age  of  ten 
years,  to  Middleham,  because  Middleham  was  the  place  where  his  father 
was  last  legally  settled,  quashed  by  the  Court ;  because  there  was  no  ad- 
judication that  Middleham  was  the  place  of  the  child's  last  legal  settlement, 
and  at  that  age  it  might  have  gained  a  settlement 

Rex  v.  Trinity  in  Chester,  2  Sess.  Ca.  74  ;  2  Bott,  867.  This  rule  was 
laid  down :  Every  order  that  concerns  the  removal  of  a  father  and  his 
children  ought  to  shew  the  ages  of  the  children ;  for  they  may  have  gained 
a  settlement  in  some  other  right,  as  by  being  apprentices  or  servants ;  there- 
fore their  age  ought  to  be  set  forth,  that  it  may  appear  to  the  Court,  that  by 
reason  of  their  infancy  they  have  not  gained  any  settlement  in  their  own 
right,  but  have  only  a  relative  settlement  from  their  father.  Seven  years  is 
an  age  that  the  Court  will  presume  a  child  could  gain  a  settlement  at,  in 
his  own  right :  but  if  it  appears  upon  the  order  that  the  child  was  above 
seven  years  old,  the  order  must  set  forth  that  such  child  hath  not  gained  a 
settlement  in  his  own  right. 

Rex  v.  Bowling,  Burr.  S.  C.  177.  The  order  removed  the  father  and 
children  (without  setting  forth  their  ages)  from  Bradford  to  Bowling,  and 
adjudged  Bowling  to  be  the  place  of  the  father's  last  legal  settlement  By 
the  Court  The  established  rule  is,  that  where  the  children  are  sent  in  con- 
sequence of  their  father's  settlement,  either  the  ages  of  the  children  must  be 
set  out  (to  shew  that  they  are  of  such  tender  years  as  not  to  have  gained  a 
settlement  for  themselves) ;  or  there  must  be  an  express  adjudication  of  their 
having  gained  no  other  settlement.    Therefore  it  is  bad  as  to  the  children. 

Chewton  v.  Compton  Martin,  1  Stra.  471 .  An  order  made  by  two  jus- 
tices, for  the  removal  of  two  different  families,  was  quashed  by  the  sessions; 
and  in  support  of  the  decision  of  the  sessions,  it  was  argued  that  the  re- 
moval of  one  might  be  legal,  and  of  the  other  illegal ;  and  then,  upon  an 
appeal  to  the  sessions  against  the  order  generally,  there  would  be  great 
difficulty  as  to  costs,  the  8  &  9  W.  III.  c.  30,  giving  costs  to  the  parish  in 
whose  favour  the  appeal  is  determined,  because  it  could  not  be  said  that  the 
order  is  reversed,  because  it  stands  good  as  to  part,  and  it  cannot  be  said  to 
be  confirmed,  because  it  was  not  held  good  as  to  the  whole.  Eyre  and  For- 
tescue,  Js.,  were  of  opinion  that  the  order  was  ill,  giving  this  further  reason, 
that  the  party  removed  had  a  right  to  appeal,  for  it  may  be  that  he  was 
removed  from  his  own  estate,  and  then,  upon  his  appeal,  it  will  consequently 
draw  over  the  other  matter,  in  which,  perhaps,  the  parties  on  all  sides 
acquiesce.     Order  of  sessions  confirmed. 
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the  pauper  and  the  place  of  his  settlement.    [See  the  forms  of  orders  of        Thirdly,' 
removal,  pott,  Appendix.]  Of  the  order  of 

Suddiecomb  v.  Burwash,  2  Salk.  491 ;   2  Bott,  858.     Order  quashed,      removal,  e)c 
because  it  was  only  said  to  be  complained  by  the  officers,  that  the  person  5.  The  form  of 
removed  was  likely  to  become  chargeable,  but  not  adjudged  so  by  the  the  order  of  re- 
justices,  moral. 

Rex  v.  Westwood,  1  Stra.  73  ;  2  Bott,  782.    Order  quashed,  because  the   J^mmSiwb? 
justices  only  say,  We  order  him  to  be  removed  to  such  a  place,  as  the  place  of  adjudication. 
Aw  last  legal  settlement,  without  adjudging  that  to  be  the  place. 

Rex  v.  Minchin-Hampton,  2  Sess.  Ca.  93.  Order,  "  Whereas  complaint 
is  made  to  us,  that  such  a  person  is  now  become  chargeable;  we  do  adjudge 
that  the  last  place  of  his  lawful  settlement  is  in  the  parish  of  Minchin- 
Ilampton."  Objected,  that  here  is  no  adjudication  that  he  is  likely  to  be- 
come chargeable ;  and  quashed  for  this  reason. 

Stallinburgh  v.  Haxtay,  1  Sess.  Ca.  131 ;  2  Bott,  848.  "  On  examina- 
tion we  do  believe  the  same  to  be  true."  Quashed ;  for  a  man  may  believe 
a  thing  on  uncertain  evidence. 

Reg.  v.  Waltham  Magna,  Sett.  £•  Rem.  38;  2  Bott,  844.   "  Whereas  such 
a  person  is  likely  to  become  chargeable,  as  we  are  credibly  informed,  these 
are  therefore  to  require  you  to  remove."    Quashed,  for  that  here  is  no  ad- 
judication that  he  is  likely  to  become  chargeable,  and  this  is  only  the  belief 
of  another. 

Bury  v.  Arundel,  2  Salk.  479 ;  2  Bott,  584.  "  Whereas  complaint  hath 
been  made  unto  us,  that  Jacob  Duchin,  with  his  wife  and  children,  came 
from  his  place  of  abode  and  last  legal  settlement  in  Bury  to  Arundel,  we 
therefore  require  you  to  remove."  Naught;  for  there  is  no  adjudication  of 
the  justices  which  was  his  last  legal  settlement,  but  only  a  complaint  that 
JBrnsy  was,  which  doth  not  appear  whether  true  or  false. 

JSgbum  v.  Hartley-Wintley,  1  Sess.  Ca.  45 ;  2  Bott,  847.  An  order 
adjudges  that  a  man  was  settled  at  such  a  place ;  and  therefore  they  remove 
hie  widow  thither.  Quashed;  for  that  here  was  no  adjudication  of  the 
widow's  settlement,  and  she  might  have  gained  a  settlement  after  the  death 
of  her  husband. 

Rex  v.  Wamhill,  2  Sess.  Ca.  92;  2  Bott.  662.  Adjudication  that  the 
last  legal  place  of  the  pauper  is  at  Wamhill,  in  the  county  of  Berks. 
Quashed ;  for  that  is  no  adjudication  of  the  settlement. 

Anon.,  2  Salk.  473.  It  was  held  that  legal  settlement  and  last  legal  settle- 
ment are  the  same  thing ;  because  by  every  new  settlement  the  precedent  is 
discharged. 

Crowland  v.  St.  John  the  Baptist,  19  Vin.  Ab.  399,  n  2.  The  justices  need 
not  allege  how  he  was  settled. 

Reg.  v.  St.  Mary  Ottery,  Sett.  4*  Rem.  32 ;  2  Bott,  346.  The  justices  say  that 
the  poorperson  was  last  settled  there,  according  to  their  knowledge.  By  the 
Court  They  should  have  said,  he  was  last  settled  there:  an  order  is  a 
judgement,  and  must  be  certain  and  positive :  he  might  have  been  settled 
elsewhere,  and  they  not  know  it.     Quashed. 

Rex  v.  Maulden,  8  B.  &  C.  78.  This  was  an  appeal  (as  stated  in  the  When i"\ bavins 
notice)  "  against  an  order  of  settlement  and  maintenance"  of  a  lunatic,  flJen^ 
and  the  order  stated,  that  the  justices,  after  due  examination,  having  ad- 
judged the  legal  place  of  settlement  of  A.  C.  to  be  Maulden,  did  require 
Sec. — Lord  Tenter  den,  C.J.  I  think  that  on  reading  the  order  and  notice  of 
appeal,  we  must  assume  there  was  but  one  order,  and  one  proceeding. 
The  appellants,  by  their  notice,  treat  the  order  as  an  order  of  settlement ; 
that  being  so,  the  first  question  is,  Whether  there  appears,  on  the  face  of 
this  order,  a  sufficient  adjudication  that  the  pauper  s  last  place  of  settle- 
ment was  in  Maulden?  It  is  conceded,  that  if  the  justices  had  said  "  that 
they  do  adjudge"  it  would  have  been  sufficient ;  as  the  appellants,  however, 
by  their  notice  of  appeal,  treat  the  order  as  an  order  of  settlement,  we  must 
assume  there  was  no  other  order  made ;  and  if  that  be  so,  we  cannot  under- 
stand the  words, "  having  adjudged,"  to  have  been  used  in  any  other  sense 
than  that  which  would  have  belonged  to  the  words  "  do  adjudge." 
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overseers  of  the  parish,  township,  or  place,  to  which  the  order  of  removal         Thirdly, 
shall  be  made,  or  any  or  either  of  them,  shall,  upon  the  removal  or  death  of   Of  the  order  of 
such  poor  person  ordered  to  be  removed,  refuse  or  neglect  to  pay  the  said     removal,  ftc 
charges,  within  three  days  after  demand  thereof,  and  shall  not  within  the  move<I#  which 
same  time,  give  notice  of  appeal  as  is  hereinafter  mentioned,  it  shall  and  may  may  be  levied 
be  lawful  for  one  justice  of  the  peace,  by  warrant  under  his  hand  and  seal,  **&  <****' 
to  cause  the  money  mentioned  in  such  order  to  be  levied  by  distress  and  sale  7*ot  wMpendiaf 
of  the  goods  and  chattels  of  the  person  or  persons  so  refusing  or  neglecting  SovaL*™ 
payment  of  the  same,  and  also  such  costs  attending  the  same,  not  exceeding 
forty  shillings,  as  such  justice  shall  direct ;  and  if  the  parish,  township,  or 
place,  to  which  the  removal  of  such  poor  person  is  made,  or  was  ordered  to 
be  made,  before  the  death  of  such  person  as  aforesaid,  be  without  the  juris- 
diction of  the  justice  of  the  peace  issuing  the  warrant,  then  such  warrant 
shall  be  transmitted  to  any  justice  of  the  peace  having  jurisdiction  within 
such  parish,  township,  or  place  as  aforesaid,  who,  upon  receipt  thereof,  is 
hereby  authorised  and  required  to  indorse  the  same  for  execution :  Provided  *******  wceed 
nevertheless,  that  if  the  sum  so  ordered  to  be  paid  on  account  of  such  costs  ^pe^nSrbe' 
and  charges  exceed  the  sum  of  twenty  pounds,  the  party  or  parties  aggrieved  made  to  theqoar- 
by  such  order  may  appeal  to  the  next  general  quarter  sessions  against  the  ter  •cwk>DS- 
same,  as  they  may  do  against  an  order  for  the  removal  of  poor  persons  by 
any  law  now  in  being;  and  if  the  court  of  quarter  sessions  shall  be  of  opinion 
that  the  sum  so  awarded  be  more  than  of  right  ought  to  have  been  directed 
to  be  paid,  such  court  may  and  is  hereby  directed  to  strike  out  the  sum  con- 
tained in  the  said  order,  and  insert  the  sum  which  in  the  judgment  of  such 
court  ought  to  be  paid ;  and  in  every  such  case  the  said  court  of  quarter 
sessions  shall  direct  that  the  said  order,  so  amended,  shall  be  carried  into 
execution  by  the  said  justices  by  whom  the  order  was  originally  made,  or 
either  of  them,  or  in  case  of  the  death  of  either  of  them,  by  such  other  justice 
or  justices  as  the  said  court  shall  direct :  Provided  that  nothing  in  this  act 
contained  shall  extend  to  alter  or  abridge  the  power  of  justices  of  the  peace 
to  pass  or  punish  vagrants,  in  the  manner  and  under  the  circumstances  set  W» *}*"***?, 
forth  in  an  act,  passed  in  the  seventeenth  year  of  the  reign  of  his  late  Majesty  Sffiff55f?T?pMt 
King  George  the  Second,  intituled,  An  act  to  amend  and  make  more  effectual  or  punish  va- 
the  law*  relating  to  rogues,  vagabonds,  and  other  idle  and  disorderly  persons  P*11?  exceirtaa* 
to  houses  of  correction  (except  so  far  as  regards  the  power  of  suspending  the  to  suspension, 
vagrant  pass,  in  the  manner  and  for  the  causes  before  mentioned)." 

The  49  Geo.  III.  c.  124,  s.  1  (a),  after  reciting  the  above  clause  of  the  35   anJ10J^fW1S!11 
Geo.  III.  and  also  reciting  that  it  is  expedient  that  the  power  of  putting  an  end  moval  or  vagrant 
to  the  suspensions  of  any  such  order  of  removal  or  pass,  and  of  executing  the  p^e5^b^w 
several  or  other  authorities  aforesaid,  should  not  be  confined  to  the  order  of  Justice  ofthe 
the  justice  or  justices  making  such  order  or  pass,  enacts,  "  That  from   county  or  place 
and  after  the  passing  of  this  act,  in  all  cases  wherever  the  execution  of  any  Jjjjvai  orptj?' 
order  of  removal,  or  of  any  vagrant  pass  shall  be  hereafter  suspended  by   shall  be  made, 
virtue  of  the  said  recited  act,  it  shall  be  lawful  for  any  other  justice  or  jus-  ma7<J?5ethe 
tices  of  the  peace  of  the  county,  or  other  jurisdiction,  within  which  such   cuted,  &c. 
removal  or  pass  shall  be  made,  to  direct  and  order  that  the  same  shall  be 
executed,  and  to  direct  the  charges  to  be  incurred  as  aforesaid,  to  be  paid, 
and  to  carry  into  execution  any  such  amended  orders  as  aforesaid,  as  fully 
and  effectually  to  all  intents  and  purposes,  as  the  said  respective  powers  and 
authorities  can  or  may  be  executed  by  the  said  justices  who  shall  make  any 
such  order  of  removal,  or  by  the  justice  who  shall  grant  any  such  pass  as 
aforesaid." 

Sect.  3.  "  And,  in  order  to  avoid  any  pretence  for  forcibly  separating  hus-   Order  of  removal 
band  and  wife,  or  other  persons  nearly  connected  with,  or  related  to  each  iftJ^neas^maj? 
other,  and  who  are  living  together  as  one  family  at  the  time  of  any  order  of  also  extend  to 
removal  made,  or  vagrant  pass  granted,  during  the  dangerous  sickness  or  otheJi,^to1 
other  infirmity  of  any  one  or  more  of  such  family,  on  whose  account  the  order,  to  prevent 
execution  of  such  order  of  removal,  or  vagrant  pass,  is  suspended ;  be  it  the  separation  of 
further  enacted  and  declared,  That  where  auy  order  of  removal  or  vagrant  R  lmmUy' 
pass  shall  be  suspended  by  virtue  of  this  or  the  said  recited  act,  on  account 
of  the  dangerous  sickness  or  other  infirmity  of  any  person  or  persons  thereby 

(«)  See  this  section  and  other  sections,  ante,  709,  710. 
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ing  the  words  of  the  act,  he  did  not  go  further  than  was  done  in  Aatony  t. 
Cardigan,  where  the  description  of  a  person  not  having  any  child,  was  con- 
strued to  mean  not  haying  any  child  which  could  be  a  burthen  to  the  parish 
where  the  father  was  hired  and  served.  The  other  judges  agreed,  and  the 
order  of  sessions  quashed. 

Rex  y.  Chagford,  4  B.  &  A.  235.  On  the  2nd  December,  1816,  two  jus- 
tices removed  William  Endacott  from  Chagford  to  StaverUm.  This  order 
was  suspended.  On  the  1st  of  July,  1817,  the  parish  officers  of  Chagford, 
believing  the  pauper  sufficiently  recovered  to  be  removed,  an  order  was 
made  and  held  for  the  payment  of  22/.  17*.  \\d.,  the  expence  of  the  sus- 
pension. Immediately  after  this  order  was  made,  it  was  ascertained  that 
the  pauper  was  still  too  ill  to  be  removed,  and,  on  the  7th  of  July,  the  jus- 
tices signed  a  second  order  of  suspension.  On  the  16th  of  May,  1819,  the 
pauper's  father  died  at  Chaaford,  and,  by  his  death,  two  freehold  houses  in 
Chaaford  descended  to  the  pauper,  as  heir-at-law.  The  parish  of  Chaaford 
thereupon  ceased  to  relieve  the  pauper.  On  the  7th  of  February,  1820, 
another  order  was  made  for  the  removal,  and  also  for  the  payment  of  60/.  9tt. 
expences  of  the  suspension.  The  pauper  was  never  removed ;  but  on  the 
18th  of  February,  1820,  the  appellants  were,  for  the  first  time,  served  with 
the  order  of  removal,  and  with  the  several  other  orders  here  mentioned,  and 
on  the  same  day  payment  was  demanded  of  the  expences  incurred  by  the 
suspension.  The  parish  of  StaverUm  gave  notice,  that  they  intended  to  ap- 
peal against  an  order  made  by  Baldwin  Fulford  and  George  Gregory,  bear- 
ing date  the  1st  of  July,  1817,  so  far  as  the  same  order  directs  the  payment 
of  22/.  17*.  \\d. ;  and  also  of  an  appeal  against  another  order,  by  Baldwin 
Fulford  and  George  Gregory,  bearing  date  the  7th  day  of  February,  1820,  so 
Car  as  that  order  directs  the  payment  of  60/.  9#.  The  sessions  quashed  both 
orders,  subject  to  a  case. — After  hearing  Nolan  and  Tyrrell  in  support  of  the 
order,  and  Tanered,  contra,  Abbott,  C.  J.,  said,  In  this  case,  we  are  called 
upon  to  put  a  new  construction  on  this  act  of  parliament,  which  was  passed 
in  order  to  prevent  a  grievance,  arising  from  the  too  great  temptation  afforded 
to  parish  officers  by  orders  of  removal,  to  convey  paupers  from  one  place  to 
another  during  sickness.  The  second  section  recites,  that  poor  persons  are 
often  passed  to  the  place  of  their  settlement  during  the  time  of  their  sick- 
ness, to  the  great  danger  of  their  lives ;  and  it  gives  a  power  to  magistrates, 
in  order  to  remedy  this  inconvenience,  of  not  carrying  their  order  into  imme- 
diate effect,  but  of  suspending  its  operation  for  a  time.  But  then,  in  order 
to  prevent  this  from  producing  any  hardship  to  the  removing  parish,  it  pro- 
vides, that  no  act  done  by  the  pauper,  during  the  suspension,  snail  give  nim 
a  settlement;  and  empowers  the  magistrates  to  order  the  intermediate  charges 
to  be  paid  by  the  parish  to  which  the  order  is  made,  in  case  any  removal 
shall  take  place,  or  in  case  of  the  death  of  such  poor  persons,  before  the 
execution  of  such  order.  This  power,  however,  seems  to  me  to  be  confined 
to  these  two  cases  only,  viz.,  the  removal  and  death  of  the  pauper.  Whether 
or  not  it  would  have  been  expedient  for  the  legislature  to  nave  provided  for 
the  present  case,  it  is  for  this  Court  to  say.  All  that  we  can  do  is  to  deter- 
mine, that  the  non-removal  of  the  pauper  prevents  the  case  from  falling 
within  the  act.  I  should  have  thought,  indeed,  that  as  the  order  of  the 
magistrates,  not  being  within  the  act,  was  altogether  nugatory,  the  proper 
course  for  the  sessions  to  have  pursued  would  have  been,  not  to  have  quashed 
the  order,  but  to  have  dismissed  the  appeal.  However,  as  they  have  done 
substantially  right,  I  think  their  order  ought  to  be  confirmed. — Bayley,  J., 
observed,  that  a  very  long  period  had  elapsed,  during  which  this  order  re- 
mained suspended,  and  no  notice  of  it  was  given  to  the  opposite  party.  If 
that  notice  had  been  given,  (and  there  are  no  words  in  the  act  that  super- 
sede the  necessity  of  it,)  it  might  have  enabled  the  other  parish  to  have 
made  prompt  inquiry,  and  to  have  ascertained  the  fact  relative  to  the  settle- 
ment of  the  pauper. — Holrovd,  J.,  thought  the  statute  could  not  be  construed 
60  as  to  apply  to  ibis  case,  although  probably  the  legislature  would,  if  it  had 
occurred  to  the  in,  have  provided  for  it.     Order  of  sessions  confirmed. 

Rex  v.  Englefiild,  13  East,  317.     Order  was  made  for  the  removal  of 
Joseph  Timms,  Elizabeth  his  wife,  and  two  infant  children,  by  name,  from 
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7.  Of  suspending 
the  orders  of  re- 
moval. 

The  power  given 
to  magistrates 
under  S*  Geo.  3, 
c  101,  s.  2,  of  or- 
dering the 
charge*  incurred 

during  the  sua- 
pension  of  an 
order  of  removal 
to  be  paid  by  the 
pariah  to  which 
the  order  is  made, 
is  confined  to  two 
cases  only,  vis., 
the  death  or  re- 
moval of  the  pau- 
per j  and  there* 
rare,  where  a 
pauper,  during 
the  suspension  of 
an  order  of  re- 
moval, became 
irremovable  in 
consequence  of 
an  estate  de- 
scending to  him : 
Held,  that  such  a 
case  was  not 
within  the  act, 
yii  that  the  pau- 
per, not  having 
been  removed,  no 
order  for  the  pay- 
ment of  any 
charges  incurred 
during  the  sus- 
pension of  the 
original  order  of 
removal  could  be 


Where  an  order 
for  the  removal 
of  J.  T.,  his  wife 
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the  maintenance  of  D.  Glover  and  family  in  his  illness,  during  the  suspen- 
sion of  an  order  for  remo?ing  him  to  his  parish,  and  30*.  for  the  reasonable 
charges  of  the  levy.  D.  G.,  on  the  31st  of  May,  1799,  as  he  was  driving  a 
waggon  on  the  public  road  leading  through  Lexden,  had  the  misfortune  to 
break  both  his  legs,  and  was  immediately  taken  to  the  workhouse  there, 
where  he  continued  till  the  31st  of  July.  On  the  6th  of  May,  two  justices 
took  the  pauper's  examination,  and  made  an  order  for  removing  him  and 
his  wife,  who  was  then  attending  him,  from  Lexden  to  Coggeshall  in  Essex; 
and,  at  the  same  time,  the  magistrates  indorsed  an  order  of  removal,  by  virtue 
of  the  35  Geo.  II  I.  c.  101 ,  stating,  that  it  would  be  dangerous  to  remove  him 
at  that  time ;  and  he  continued  there,  accordingly,  till  the  31st  of  July,  when 
the  order  of  removal  was,  by  their  permission,  executed.  The  same  magis- 
trates, afterwards,  made  an  order  on  the  parish  officers  of  Great  Coggeshall,  to 
repay  the  parish  of  Lexden,  201.  16*.  3d.,  for  expences  incurred  in  the  cure 
and  maintenance  of  the  pauper :  and  the  overseers  of  Great  Cogoeshall,  not 
paying  this  within  three  days  after  demand,  nor  giving  notice  of  appeal,  as 
required  by  the  same  act,  the  magistrates  granted  a  warrant  of  distress :  but 
Great  Coggeshall,  being  without  the  jurisdiction  of  the  magistrates  granting 
the  warrant,  the  parties  applied  to  the  defendant,  who  was  an  acting  magis- 
trate within  the  jurisdiction  of  Great  Coggeshall,  to  indorse  the  warrant  of 
distress  for  execution,  which  he  refused ;  whereupon,  the  present  rule  was 
obtained. — Lord  Kenyon,  C.  J.,  after  looking  into  35  Geo.  III.  c.  101,  said, 
It  was  impossible  to  make  any  question  upon  this  part  of  it :  it  is  peremptory 
upon  the  magistrate,  under  these  circumstances,  to  indorse  the  warrant ;  he 
has  nothing  to  do  with  the  propriety  of  making  the  original  order,  or  grant- 
ing the  original  warrants ;  ne  acts  merely  ministerially ;  in  like  manner  as 
justices  do  in  allowing  a  poor  rate,  whose  signatures  are  mere  matter  of 
form.  The  justices,  indeed,  by  whom  the  original  order  and  warrant  were 
issued,  had  a  discretion  to  exercise  upon  the  matter  submitted  to  them :  but 
the  magistrate  who  merely  indorses  the  warrant  of  another,  under  this  act,  is 
not  answerable  for  the  legality  of  it,  which  remains  at  the  hazard  of  him 
who  first  granted  it ;  here,  also,  the  order,  being  for  payment  of  above  20/., 
might  have  been  appealed  against,  by  the  parties  who  were  dissatisfied  with 
it,  and  then  the  merits  of  the  question  might  have  been  discussed ;  but  the 
Court  cannot  do  otherwise,  at  present,  than  make  the  rule  absolute. 

Rex  v.  Bradford,  9  East,  97.  An  order  was  made  on  the  7th  of  July, 
1307,  for  the  removal  of  Sarah  Spires,  from  Bradford  to  Melksham,  and 
suspended.  On  the  1 6th  of  September  following,  they  made  a  third  order, 
directing  the  first  order  to  be  executed,  and  41/.  14*.  9a.  expence,  which  had 
been  incurred  by  the  suspension  of  it,  to  be  paid  by  Melksham  to  Bradford. 
On  the  17th  of  September,  the  pauper  was  carried  to  Melksham ;  and  a 
motion  was  made  at  the  Michaelmas  sessions  following,  to  enter  and  adjourn 
an  appeal  against  the  last  order  for  the  payment  of  the  expences,  which  was 
agreed  to  by  the  Court;  but  they  reserved  the  question,  whether  any  appeal 
were  allowed  to  the  sessions,  the  appellants  not  having  given  notice  of 
appeal  within  three  days  after  the  removal  of  the  pauper  to  the  respondent 
parish.  But  Lord  ElUnborovgh,  C.  J.,  held  the  meaning  of  the  clauses  to 
be  clearly  this ;  if  the  party  aggrieved  by  the  order,  and  intending  to  ap- 
peal against  the  amount  of  the  charges,  will  give  notice  of  the  appeal  within 
three  days  after  demand  made,  he  shall  be  relieved  from  the  inconvenience 
of  a  distress :  but  though  he  neglect  to  do  so,  he  only  subjects  himself  to  that 
inconvenience;  for  his  right  of  appeal,  which  is  afterwards  given,  is  not 
thereby  taken  away ;  and  if  he  afterwards  think  proper  to  appeal,  within  the 
time  appointed  by  law  for  appeals  against  orders  of  removal,  he  is  expressly 
empowered  to  do  so.    Order  of  sessions  confirmed. 

Rex  v.  St.  Mary-le-bone,  Middlesex,  13  East,  51.  An  order  was  made 
on  3rd  July,  1609,  for  the  removal  of  James  Harlow  from  Hitchin  to  St. 
Mary-le-bone,  the  execution  of  which  was,  at  the  same  time,  suspended  by 
reason  of  the  sickness  of  the  pauper.  By  an  order  of  the  18th  of  September 
following,  the  same  justices,  reciting  that  J.  H.  was  dead,  directed  the 
expence  incurred  by  the  suspension  to  be  paid.  St.  M.  appealed  against 
the  order  of  removal,  and  the  order  for  the  payment  of  the  charges.    The 
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or  by  leaving  a  copy  of  the  order,  and  at  the  same  time  producing  the        Thirdly 
original.     It  is  admitted,  that  the  service  in  1814  was  defective ;  but  then,    Oftk*  order  of 
in  1815,  there  was  a  second  service.    Now,  if  that  was  the  service  of  a  copy,     rww»/,  fl*. 
it  is  bad,  for  the  same  reason  as  vitiated  the  previous  service.    It  is,  however,  7.of  mnendinr 
contended,  that  this  was  the  service  of  a  new  original  order.    But  if  we  the  orders  of  re- 
were  to  hold  that  to  be  so,  we  should,  as  it  seems  to  me,  give  to  it  an  effect  n*"*). 
not  intended  by  the  justices  who  executed  it ;  for  if  they  had  intended  it  as 
«  new  order,  they  would  have  {riven  to  it  a  date  corresponding  with  the 
time  of  its  execution,     f  think,  that  they  never  could  have  intended  it  as  a 
new  order,  but  only  as  an  authenticated  copy  of  their  former  order;  and 
that  the  court  of  sessions  were  right  in  so  treating  it.    In  that  view  of  the 
case,  it  is  clear  that  both  services  are  defective,  and,  consequently,  that  the 
appeal  was  in  time,  and  the  order  of  sessions  is  therefore  right — Order  of 
sessions  confirmed. 


As  an  order  of  removal  executed  upon  the  parish  to  which  it  is  directed,  s.  or  mine  order 
and  which  is  unappealed  against,  is  binding  upon  such  parish  as  to  the  SlKi^MSSS" 
-settlement  of  the  pauper  at  that  period,  and  may,  therefore,  become  an  im-  p6*1**1***"1 
portant  piece  of  evidence  at  some  future  period,  the  expediency  of  preserving 
the  document  itself  in  an  authenticated  form,  is  obvious.  Upon  this  subject 
there  is  a  report  as  follows: — Anonymous,  1  Salk.  406.  Per  Holt,  C.  J. 
44  The  most  regular  way  for  justices  to  proceed  upon  the  14  Car.  II.  in 
removing  a  poor  person,  is  to  make  a  record  of  the  complaint  and  adjudica- 
tion, ana  upon  that,  to  make  a  warrant  under  their  hands  and  seals  to  the 
churchwardens,  to  convey  the  persons  to  the  parish  to  which  they  ought  to 
be  sent,  and  deliver  in  the  record  per  propria*  manut  into  Court,  next 
sessions,  to  be  kept  there  amongst  the  records,  to  charge  the  parish;  and 
that  record  may  be  well  removed  by  the  general  certiorari  to  the  justices  of 
the  peace :  Mr.  Broderick  said,  he  had  advised  the  justices  in  Surrey  to  do 
so."  And  upon  this  it  is  remarked,  in  a  former  edition  of /faro's  justice  (b) ! 
But  how  such  record  shall  charge  the  parish  is  not  perhaps  very  evident ; 
unless  it  shall  appear  likewise,  mat  a  removal  was  made  m  pursuance  of 
such  order ;  otherwise,  how  shall  the  parish  be  charged  by  an  order  which 
possibly  they  know  nothing  of,  and  consequently  could  have  no  opportunity 
to  appeal  against?  It  is  there  said  to  be  usual,  in  some  places,  for  the 
overseers  who  made  the  removal,  to  bring  the  original  order  to  the  next 
sessions,  and  there  make  oath,  that  they  removed  the  party  in  pursuance  of 
such  order,  and  if  then  there  appeared  to  be  no  appeal  against  it,  the  order 
is  confirmed  by  the  Court,  and  filed  amongst  the  records.  And  although 
such  confirmation  is  merely  void,  because  the  sessions  have  no  jurisdiction 
therein,  unless  in  the  case  of  appeal,  which  here  is  not ;  yet  such  confirma- 
tion is  also  superfluous  and  needless.  But  an  order,  not  appealed  against,  is 
final  without  more ;  and  as  such  order  is  a  record  of  itself,  and  contains  in 
it  the  adjudication  of  the  justices,  it  seemeth,  that  the  Court  (at  the  next 
sessions)  may  record  thereupon,  that  no  appeal  was  made,  for  in  that  case 
they  are  the  proper  judges,  whether  an  appeal  was  made  or  not.  But  still 
it  seemeth,  that  unless  it  be  upon  appeal,  they  have  no  power  to  inquire 
concerning  the  removal,  for  that  as  to  them  is  extrajudicial :  but  the  justices 
Who  made  the  order,  have  a  right  to  see  it  executed;  and,  therefore,  they  may 
inquire  upon  oath,  whether  the  removal  was  duly  made;  and  if  it  was,  they 
may  record  the  whole.  Which  record  of  the  whole  proceedings,  being  de- 
livered in  at  the  next  sessions,  and  the  Court  thereupon  recording  likewise, 
that  no  appeal  was  made,  in  such  case  perhaps  the  parish  may  be  concluded. 
[See  the  form  of  such  a  record,  post,  Appendix.] 

To  such  record  may  be  annexed  the  order  of  removal  confirmed  at  the 
sessions  on  appeal,  or  not  appealed  against.  And  it  may  be  proper  to  have 
duplicates,  one  filed  at  the  sessions,  and  the  other  kept  by  the  township.  [See 
enactment,  17  Geo.  II.  c.  5,  s.  8,  (ante,  728.)] 

It  will  be  seen  that  by  3  W.  &  M.  c.  1 1 ,  s.  10,  (ante,  706),  a  penalty  of  5/.  »•  *™Ny  »«> 

(a)  Sec  division  of  the  subject,  ante,  734. 

(b)  3  Bum's,  |)aar,  16th  edit. 
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malice  appeared  in  the  justice,  the  Court  allowed  the  prosecutor  to  accept 
of  some  proposal  made  by  the  justice,  to  make  him  satisfaction. 

Baldwin  v.  Blackmore,  Esq.,  1  Burr.  595.  Baldwin  and  his  wife 
were  removed,  by  order  of  two  justices,  from  Marsden  to  Banknewton ;  which 
order  was  not  appealed  against  Afterwards,  they  both  of  them  returned 
to  Marsden,  without  bringing  a  certificate ;  complaint  of  which  being  made 
in  writing,  and  upon  oath,  to  the  defendant,  a  justice,  he  issued  his  warrant 
to  bring  them  before  him,  who,  being  brought,  and  the  facts  fully  proved 
upon  oath,  he  committed  them  to  the  house  of  correction,  until  they  should 
be  discharged  from  tltence  by  due  course  of  law.  Upon  the  trial  of  this  cause, 
there  was  a  verdict  for  the  plaintiff,  and  1*.  damages,  subject  to  the  opinion 
of  the  Court,  on  two  questions :  1 .  Whether  there  ought  not  to  have  been  a 
previous  conviction  of  vagrancy  ?  2.  Whether  the  wife  could  be  convicted 
of  vagrancy,  or  be  liable  to  be  sent  to  the  house  of  correction  for  returning 
without  a  certificate,  as  she  only  accompanied  and  resided  with  her  own 
husband  ?  On  the  argument  of  this  cause,  Lord  Mansfield,  C.  J.,  desired 
to  be  informed  how  the  usage  had  been  about  sending  the  wife  to  the  house 
of  correction  with  the  hushand :  (though  it  would  not,  indeed,  as  he  ob- 
served, alter  the  law.)  Afterwards,  this  case  being  mentioned  as  standing 
for  the  opinion  of  the  Court,  it  was  said,  for  the  defendant,  that  he  had  several 
certificates  of  its  being  the  practice  for  justices  to  commit  the  wife,  as  well 
as  the  husband,  for  returning  to  the  parish  from  whence  they  had  been 
removed,  although  she  so  returned  with  her  htisband. — Lord  Mansfield,  C.  J., 
delivered  the  resolution  of  the  Court.  He  observed,  that  it  was  manifest  the 
justice  had  not  acted  intentionally  wrong.  And  it  is  plain  that  the  jury 
were  of  that  opinion,  as  appears  by  their  giving  only  Is.  damages.  The 
Court  would  gladly,  therefore,  have  leaned  towards  excusing  hiin  from 
suffering  for  what  he  had  honestly  done,  if  they  could  have  found  him 
justifiable  by  any  legal  excuse.  But  there  Ls  one  fatal  objection  to  his  pro- 
ceeding, which  we  cannot  get  over,  and  which  puts  all  the  other  points  out 
of  the  case ;  and  that  is,  that  the  warrant  of  commitment  is  illegal.  The 
legality  of  the  warrant  depends  upon  two  acts  of  parliament,  or  at  least  upon 
one  of  them.  For  there  are  two  acts  of  parliament,  upon  one  of  which  two, 
this  warrant  must  be  founded ;  though  it  doth  not  appear  upon  which  the 
justice  proceeded.  The  two  acts  are  13  Sc  14  Car.  II.  c.  12,  (a  law  made 
before  certificates  under  the  late  acts  existed;)  and  17  Geo.  II.  c.  5,  [which 
related  to  persons  returning  without  bringing  such  a  certificate,  and  is  re- 
pealed by  3  Geo.  IV.  c.  40 ;  see  5  Geo.  IV.  c.  83,  s.  3,  tit.  Vagrants.]  Now 
the  warrant  is  not  within  the  former  of  these  acts :  nor  is  the  case  itself 
within  it.  These  persons  did  not  go  to  any  parish,  carrying  with  them  a 
certificate  of  their  being  inhabitants  of  their  proper  parish.  The  commit- 
ment is,  till  discharged  by  due  course  of  law ;  whereas,  upon  this  act,  it  should 
have  been,  to  the  house  of  correction,  there  to  be  punished  as  a  vagabond,  or 
to  a  public  workhouse,  there  to  be  employed  in  work  and  labour.  Nor  can 
this  warrant  be  good,  on  the  latter  act ;  because,  the  power  given  to  the 
justice  by  that  act  is,  to  commit  such  offenders  to  the  house  of  correction, 
there  to  be  kept  to  hard  labour  for  any  time  not  exceeding  one  month  : 
whereas,  this  warrant  is  quite  general :  it  Ls  an  indefinite  commitment;  not 
for  a  precise,  limited  time,  as  the  act  direct*.  Therefore,  the  warraut  of  com- 
mitment is  totally  illegal ;  and,  consequently,  the  plaintiff  is  entitled  to  the 
damages  that  he  has  recovered. 

Rex  v.  Elere  Cole,  2  Bott,  88(>.  A  motion  was  made  to  discharge  a  man 
out  of  custody,  because,  1st,  'Hie  commitment  does  not  state  to  what  place 
the  man  returned:  2dly,  Nor  that  he  returned  without  a  certificate:  3dly, 
That  it  did  not  appear,  that  he  had  been  before  convicted  as  a  vagrant, 
which  prior  conviction  alone,  under  stat.  17  Geo.  II.  c.  T>,  gave  a  power  of 
commitment  for  a  month.  The  commitment  was  "  for  returning  from  the 
parish  of  St.  Sepulchre's,  after  a  legal  warrant  of  removal  from  the  parish 
of  the  Holy  Trinity."  Lord  Mansfield :  This  commitment  cannot  be  sup- 
ported; it  does  not  say  to  what  place  he  returned. — Aston,  J.  It  is  totally 
uncertain. 

Rex  v.  Fillonjley,  2  T.  H.  70J).     The  pauper  returned  to  the  parish  from 

vol.  iv.  c  c  <: 


769 

Thirdly, 
Of  the  order  of 
removal,  &r. 

8.  Of  persona  re- 
turning after  re- 
mov&l. 

The  warrant  of 
commitment 
most  be  for  a 
time  definite. 


The  commitment 
must  state  to 
what  place  the 
pauper  returned. 


Returning  to  re- 


Fifthly — Order  of  Removal  of  one  Certificated. 


761 


parish  or  place  to  which  such  person  or  persons  shall  belong,  such  overseers,    Fifthly,  Order 
or  other  persons,  shall  be  reimbursed  such  reasonable  charges  as  they  may     of  removal  of 
have  been  put  unto,  in  maintaining  and  removing  such  person  or  persons,  on*  certificated. 
by  the  churchwardens,  or  overseers  of  the  poor,  of  the  parish  or  place  to  which 
such  person  or  persons  is  or  are  removed,  the  said  charges  being  first  ascer- 
tained and  allowed  of,  by  one  or  more  of  his  Majesty's  justices  of  the  peace, 
for  the  county  or  place  to  which  such  removal  shall  be  made ;  which  said 
charges,  so  ascertained  and  allowed,  shall,  in  case  of  refusal  of  payment,  be 
levied  by  distress  and  sale  of  the  goods  and.  chattels  of  the  churchwardens 
and  overseers  of  the  poor  of  the  parish  or  place  to  which  such  certificate  per- 
son or  persons  is  or  are  removed,  by  warrant  or  warrants,  under  the  hand 
and  seal,  or  hands  and  seals,  of  such  justice  or  justices,  returning  the  overplus, 
if  any  there  be ;  which  warrant  or  warrants,  he  or  they  are  hereby  required 
to  grant." 

There  does  not  appear  to  have  been  any  difficulty  in  understanding  or  carry- 
ing into  effect  the  above  provision,  as  the  books  present  no  cases  upon  its 
construction.  It  is  probable,  that  the  only  question  which  could  arise, 
requiring  the  judgment  of  the  superior  court,  would  be,  Whether,  when  a 
certificate  person  has  been  once  removed  back  to  the  certifying  parish,  the 
latter  has  the  power  of  sending  him  into  the  same  parish  from  which  he  has 
been  so  removed,  again,  with  a  fresh  certificate.  There  is  nothing  in  the 
statute,  nor  in  the  reason  or  policy  of  the  law,  to  prevent  it.  In  many 
instances,  if  the  person  finds  it  expedient  to  quit  his  own  parish  once  more 
in  search  of  employment,  he  will  prefer  to  return  to  the  mace  in  which  he 
has  been  before,  as  most  likely  to  answer  his  purpose ;  ana  this  is  not  likely 
to  operate  as  a  hardship  upon  the  parish  to  which  he  so  returns,  as,  should 
lie  again  become  chargeable,  the  expense  of  again  removing  him,  and  of  his 
maintenance  in  the  mean-time,  must  be  borne  by  the  parish  from  which  he  is 
certificated.     [And  see  the  observations  of  Abbot,  C.  J.,  ante,  662.] 


'{Sixthly) — Appeal  Against  an  (Bxtitx  of  ftemobal.(a) 

The  law  relating  to  appeals  has  been  classed  as  follows  : 

1 .  Who  jnay  Appeal,  and  to  the  Sessions  of  what  Place. 

2.  To  what  Sessions  the  Appeal  must  be,  as  to  Time. 

3.  Entering  Appeal  after  Executed  Order  is  Superseded. 

4.  Of  Adjournment. 

5.  Of  Notice  of  Appeal. 


1 .   Who  may  Appeal,  and  to  the  Sessions  of  what  Place. 

The  13  &  14  Car.  II.  c.  12,  s.  2,  enacts  "That  all  persons  who  think 
themselves  aggrieved  by  any  such  judgment  of  the  said  two  justices,  may 
appeal  to  the  justices  of  the  peace  of  the  said  county,  at  their  next  quarter 
sessions,  who  are  hereby  required  to  do  them  justice  according  to  the  merits 
of  their  cause." 

By  3  W.  &  M.  c.  11 ,  s.  10,  it  is  enacted,  "That  if  any  person  be  removed 
by  virtue  of  this  act,  from  one  county,  riding,  city,  town-corporate,  or 
liberty,  to  another,  "by  warrant  under  the  hands  and  seals  of  two  justices 
of  the  peace,  the  churchwardens  or  overseers  of  the  poor  of  the  said  parish 
or  town,  to  which  the  said  person  shall  be  so  removed,  are  hereby  required  to 
receive  the  said  person,  and  if  he  or  they  shall  refuse  so  to  do,  he  or  they 
so  refusing  or  neglecting,  (upon  proof  thereof  by  two  credible  witnesses  upon 
oath,  before  any  justice  of  the  peace  of  the  county,  riding,  city,  or  town- 
corporate,  to  which  the  said  person  shall  be  so  removed,)  shall  forfeit,  for 
each  offence,  the  sum  of  five  pounds,  to  the  use  of  the  poor  of  the  parish  or 
town  from  which  the  said  person  was  removed,  to  be  levied  by  distress  and 
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held  on  the  21st  September  last,  the  parties  accordingly  attended,  and  applied 
for  leave  to  lodge  the  appeal ;  but  the  magistrates  refused  the  application. 
A  rule  nisi  was  obtained  for  a  mandamus.  It  appeared,  from  the  affidavits, 
that  the  borough  of  Carmarthen  was  a  county  of  itself,  and  that,  by  the 
charter,  there  were  annually  elected  six  peers  of  the  borough ;  who,  with 
the  mayor  and  recorder,  were  magistrates  of  the  borough,  and  had  the  power, 
twice  in  a  year,  to  hold  a  court  of  view  of  frank-pledge,  and  to  summon  the 
sessions  of  the  peace  within  the  borough,  and  to  hold  the  sessions  of  the 
peace  there,  and  to  do  all  things  relating  to  the  sessions  of  the  peace,  accord- 
ing to  the  custom  of  England;  and  that,  in  the  said  court,  they  had  full 
power  to  hear,  execute,  and  determine  upon  all  articles,  misprisions,  tres- 
passes, and  offences,  within  the  borough,  which,  according  to  law,  belong  to 
the  court  of  view  of  frank-pledge,  or  to  the  office  of  justices  of  the  peace  in 
their  quarter  sessions,  or  otherwise  to  execute  and  determine.  It  also  ap- 
peared, that  the  parish  of  St.  Peter  was  co-extensive  with  the  borough ;  but 
that  three  out  of  the  eight  magistrates  did  not  reside  in  the  parish.  On 
behalf  of  the  removing  parish,  it  was  argued,  that  there  is  nothing  in  the 
charter  of  the  borough,  enabling  the  magistrate  to  do  acts  relating  to  the 
poor  laws,  at  their  general  sessions.  Low  Hale  lays  it  down,  that  a  general 
sessions  is  perfectly  distinct  from  a  quarter  sessions.  By  13  &  14  Car.  II. 
c  12,  s.  2,  the  appeal  was  given  to  the  quarter  sessions,  against  orders  of 
removal.  But  by  8  &  9  W.  III.  c.  30,  s.  6,  the  phrase  was  altered  to 
M  general  or  quarter  sessions."  These  two  acts  are,  however,  in  pari  materia, 
and  should  receive  a  similar  construction.  Rex  v.  The  Justices  of  London. 
Here,  too,  there  are  only  three  justices  who  can  sit  to  determine  this  appeal ; 
far,  by  16  Geo.  II.  c.  18,  all  the  rest  are  disqualified.  And,  by  17  Geo.  II. 
c  38,  it  was  provided,  that  in  limited  jurisdictions,  where  there  are  not  four 
magistrates,  the  appeal  must  be  to  the  county  sessions. — Abbott,  C.  J.,  said, 
I  am  of  opinion  that  the  true  construction  of  the  8  &  9  W.  III.  c.  30,  is, 
that  if  there  be  an  appeal  to  the  sessions  of  a  town  which  is  a  county  of 
itself,  where,  by  charter  only,  general  sessions  are  held,  it  must  be  made  to 
the  general  sessions.  Here,  the  magistrates  are  empowered  to  hear  and 
determine  upon  all  articles  within  the  borough,  which,  according  to  law, 
belong  to  the  office  of  justices  of  the  peace  in  their  quarter  sessions,  or  other- 
wise, to  determine.  Now  this  is  a  very  large  expression,  and  comprehends, 
as  it  seems  to  me,  a  power  to  decide  upon  orders  of  removal.  As  to  the 
other  objection,  it  appears,  that  there  are  three  magistrates,  at  least,  aualified 
to  act ;  and  a  sessions  of  the  peace  may,  it  is  known,  be  held  before  two 
magistrates.  The  act  of  parliament,  to  which  a  reference  has  been  made, 
only  applies  to  corporations  or  franchises,  where  there  arc  not  more  than 
four  justices  altogether ;  and,  besides,  it  does  not  apply  to  appeals  against 
orders  of  removal.  Upon  the  whole,  therefore,  I  am  of  opinion,  that  this 
rule  ought  to  be  made  absolute.  [See  Rex  v.  Essex,  1  IS.  $•  A.  210,  post, 
264,  and  ante,  27.] 

2.   To  what  Sessions  the  Ajrjwal  shall  be,  as  to  Time,  (a) 

Rexv.  Nortmi,  2  Stra.  831.  Exception  was  taken  to  an  order  of  sessions, 
because  the  justices'  order  was  dated  June  21st,  and  the  sessious'  order  was 
not  till  Michaelmas  sessions.  To  this  it  was  answered,  that  the  appeal  is  to 
be  to  the  next  sessions  after  the  parties  find  themselves  aggrieved,  which  is 
not  till  the  removal ;  and  for  aught  that  appears,  Michaelmas  sessions  might 
he  the  next  sessions  after  the  aggrievance.  And  so  held  in  Milbrwkex.  St. 
Johns,  in  Southampton,  M.,  1  Geo.  I.  To  which  the  Court  agreed,  and  the 
sessions'  order  was  confirmed. 

Rex  v.  the  Justices  of  Devonshire,  Cald.  32  ;  2  Butt,  1)61.  A  mandamus 
bad  been  moved  for  to  hear  an  appeal  to  an  order  of  removal :  the  sessions 
had  refused  to  enter  into  it,  as  one  sessions  had  intervened  since  the  removal. 
The  ordeT  of  removal  was  dated  October  21st,  1776 ;  in  November,  the  pauper 
was  removed  ;  some  time  afterwards  it  was  agreed  between  the  two  parishes, 
that  the  question  should  be  decided  by  an  opinion,  provided  such  opinion 
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Qgainst  an  order 

of  removal. 

1.  Who  may  ap- 
peal, tec. 

Held,  that  an  ap- 
peal against  an 
order  of  removal 
might  be  made  to 
the  next  general 
sessions  of  the 
peace  for  such 
borough. 


2.  To  what  ses- 
sions the  appeal 
shall  be,  as  to 
time. 

To  be  the  next 
sessions  after  the 
removal. 

Parties  not  ag- 
grieved till  after 
the  removal. 

The  time  limited 
for  appealing 
against  an  order 
of  removal  is  not 
suspended  by  the 
matter  being  re- 
ferred to  arbitra- 
tion, if  the  award 
is  not  Anal. 


(/*)  See  division  of  the  subject,  ante,  761. 
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a  motion  to  enter  and  respite  the  appeal  might  have  been  made  at  any  Siithly,  Appeal 
time  during  the  sessions.    The  parish  not  having  appealed  at  the  July  ses-  against  an  order 
sions,  the  justices  refused  to  receive  the  appeal  at  the  Michaelmas  sessions.       of  removal. 
Lord  EUenborouyh,  C.  J.  The  13  &  14  Car.  II.,  certainly  directs  the  appeal  2  1Y)  what  %et, 
to  be  at  the  next  quarter  sessions,  but  that  must  mean  the  next  practicable  sions,  &c. 
sessions.    The  parish  officers  must  have  a  reasonable  time  allowed  them  to 
make  the  necessary  enquiries,  that  they  may  judge  of  the  propriety  of  ap- 
pealing or  not.   The  notice  here  is  served  on  the  Saturday.  I  am  of  opinion, 
that  they  are  not  bound  to  devote  Sunday  to  such  a  purpose.    They  have 
then  only  one  entire  day,  t.  e.  the  Monday,  to  get  the  necessary  information, 
and  to  consider  whether  they  will  appeal  or  not,  and  that,  in  my  judgment,  is 
not  sufficient.     It  has  been  said,  that  although  the  appeal  could  not  have 
been  heard  at  those  sessions,  still  that  it  ought  to  have  been  entered  and 
respited :  but  that  would  only  be  incurring  an  useless  expence,  without  con- 
ferring any  benefit  on  either  party,  and  was,  therefore,  quite  unnecessary. 
Rule  absolute. 

Many  of  the  earlier  cases  (a)  had  determined,  that  it  was  necessary  to  enter  When  it  is  not 
and  respite  an  appeal  at  the  next  sessions,  although  there  was  not  time  to  erterand  respite. 
try  it  then ;  a  more  reasonable  rule  was  laid  down  in  Rex  v.  The  Justices 
cf  Devon,  8  B.  fy  C.  640.  The  order  of  removal  from  Upottery  to  Pet' 
minuter,  was  served  on  the  8th  of  April.  The  sessions  were  held  on  the  15th 
of  April,  at  Exeter*  Petminster  is  eight  miles  from  Upottery,  and  thirty 
miles  from  Exeter.  The  sessions  require  eight  clear  days1  notice  to  try  an 
appeal.  An  appeal  may  be  entered  and  respited  without  notice.  The  ap- 
peal was  not  entered  at  the  Easter  sessions,  but  at  the  July  sessions,  when 
they  refused  to  hear  it.  I>ord  Tenterden,  C.  J.,  said,  It  is  clear,  that  in  this 
case,  the  appellant  could  not  have  tried  his  appeal  at  the  April  sessions,  but 
it  was  contended  that  he  ought  to  have  entered  it  then,  and  adjourned  it 
The  entry  for  an  adjournment  only,  is  an  useless  act;  and  only  occasions 
unnecessary  expence.  I  think,  therefore,  he  was  not  bound  to  enter  it  at  those 
One  inconvenience  only  can  follow  from  our  holding  that  it  is  not 


(a)    Rex  v."  Herefordshire,   3   T.  R.  notice  of  appeal,  the  appeal  might  have 

504.     The  order  was  made  on  Friday,  been  then  entered  and  adjourned,  ac- 

the  18th  of  April  ;  on  the  19th  the  pau-  cording  to  9  Geo.  III.  c.  7,  s.  8.     The 

per  was  removed  ;  on  Tuesduy,  the  2*2nd,  other    judges    concurring, — Rule    dis- 

the  sessions  was  held  at  Hereford ,  twenty  charged. 

miles  distant  from  the  parish  to  which  Hex  v.  The  Justices  of  the  West  Riding 

the  pauper  was  removed  ;  at  which  ses-  of  York,  4  M.  ft  S.  3*27.      An  order  of 

sions  it  is  the  practice  not  to  receive  any  removal   from  a  township  in  the  West 

appeal  after  the  Tuesday  morning.     The  Riding  to  Saint  Lulte,  in  Middlesex,  dated 

parish    not   having    appealed    at   those  on  the  3rd  of  January,  and  executed  on 

Easter  sessions,  the  justices  at  the  Mid-  the  12th,  and  the  Epiphany  sessions  for 

summer  sessions  refused  to  receive   the  the    West  Riding   were  holden  on  the 

appeal. — Lord  Kenyan,  C.  J.  The  words  18th.     The  parish  of  Saint  Luke  did  not 

of  the  act  of  parliament  are  very  strong,  appeal  to  those  sessions,  but  offered  to 

and  they  require  the  appeal  to  be  made  appeal  at  the  Easter  sessions  in  April, 

at  the  sessions  next  after  the  grievance,  when  the  justices  refused  to  receive  it.— 

Where,  indeed,  an  order  of  removal  has  I^e  Blunc,  J.,  (in  the  absence  of  the  Chief 

been  made  some  time  before,  and  only  Justice),  said,  We  do  not  think  that  the 

executed  a  very  short  time  before  the  parish  were  entitled  strictly  to  pass  over 

sessions,  so  that  there  was  no  possibility  the  first  sessions ;  but,  if  they  had  done 

of  appealing  to  those  sessions,  this  court  at  the  second  as  much  as  they  ought  to 

has  interfered,  by  granting  a  mandamus  have  done,  the  Court  would  have  relieved 

to  compel  the  justices  at  the  following  them.     The  parish  might  possibly  have 

sessions  to  receive  the  appeal;  because  gone,  in  the  first  instance,  to  the  Epiphany 

the  words  •'  next  sessions  '  mean  "  the  sessions,  but  they  have  not  done  this, 

next  possible  sessions."     But  this  is  a  and  have  also  not  placed  themselves  in 

very  different  case ;  for  there  were  two  a  situation  to  be  heard   at  the  second 

intervening  days  after  the  execution  of  sessions  ;  the  Court,  therefore,  do  not  see 

the  order,  and  before  the  Easter  sessions ;  a  sufficient  ground  for  granting  the  maiim 

and  if  there  were  not  sufficient  time,  be-  damus.     Rule  discharged. 
fore  those  sessions,  to  give  reasonable 
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3.  Entering  Appeal  after  Executed  Order  is  Superseded,  (a)  Sixthly,  Appeal 

against  an  order 

Rex  r.  The  Justices  of Norfolk,  5  B.  &  A.  484;  ID.  &  R.  69;  ID.&R.       rf  removal. 

Mag.  Ca.  17.     A  role  nisi  having  been  obtained  in  last  Michaelmas  term, — 

for  a  mandamus  to  the  defendants,  commanding  them  to  enter  continuances,  s*  ^"J"?11*  ttp~ 
and  hear  the  appeal  of  the  churchwardens  and  overseers  of  the  parish  of  pea^     * 
Little  Hautboys  with  Lammas,  in  Norfolk,  against  an  order  of  removal  of  SISjIL!^0!^ 
Hannah,  wife  of  Edward  George,  (then  a  prisoner  in  the  house  of  correction,  been  emoted, 
convicted  of  larceny,)  from  Repps  with  Bastwick  to  Little  Hautboys  with  "oJ^SSISi 
Lammas.    The  removal  had  taken  place  on  the  22nd  of  August,  ana  on  the  parkh^LncTth? 
5th  of  September  notice  of  appeal  was  given.     On  the  10th  of  October,  a  magistrates  mak- 
supersedeas,  under  the  hands  and  seals  of  the  removing  magistrates,  was  ied^iurithe"' 
served  on  the  officers  of  the  appellant  parish,  stating,  that  doubts  had  been  panpers  taken 
entertained,  whether  the  order  could  be  supported  by  legal  evidence,  and  JjSiKJIJiJSj 
requiring  them  to  deliver  up  the  duplicate  order  to  be  cancelled,  and  also  teaaioot  to  enter 
requiring  the  other  party  to  take  back  the  pauper.    This  was  done  at  the  an  appeal  against 
instance  of  the  respondents,  the  order  having  been  founded  on  the  exami-  1^*5  ^eyinay1 
nation  of  Edward  George,  taken  under  59  Geo.  III.  c.  12,  s.  28,  and  that,  he  Sunk  justice re- 
being  a  prisoner,  convicted  and  under  sentence  for  larceny,  his  examination  JJdres  ^iI^wdcr 
was  not  evidence,  he  himself  not  being  an  admissible  witness  until  the  mondente  to  pay 
expiration  of  his  sentence.    It  did  not  appear,  whether  the  costs  of  main-  thecosts  of  main- 
tenance between  the  22nd  of  August  and  the  10th  of  October,  had  been  ten-  Snnedby*thein" 
dered  by  the  respondents.    On  the  17th  of  October,  application  was  made  to  appellants  before 
the  sessions  for  leave  to  enter  the  appeal,  which  was  refused,  the  Court  being  tnc°"*e^w— 
of  opinion,  that  the  order  was  at  an  end.    Alderson,  in  shewing  cause  against  sapenedwL 
the  rule,  contended,  on  the  authority  of  Rex  v.  Diddlebury,  that,  even  after 
the  execution  of  an  order  of  removal,  the  justices  may,  with  the  consent  of 
the  respondents,  supersede  it,  and  the  consent  of  the  appellants  is  not  neces- 
sary.    Cooper,  contra,  relied  upon  Pancras  v.  RumbolA,  as  shewing  the  dis- 
tinction, that,  though  the  justices  may  supersede  an  order  before,  they  can- 
not do  so  after  it  is  executed. — Bayley,  J.  This  is  a  very  different  case  from 
Pancras  v.  Rumbold,  which  is  only  an  authority  to  shew  that  the  justices, 
having  been  surprised  into  making  an  order,  may,  of  their  own  authority, 
and  without  the  consent  of  the  removing  parish,  supersede  it  before  exe- 
cution, but  not  after.    But  in  this  case,  there  is  the  consent  of  the  removing 
parish.    The  language  of  Lord  Ellenborough,  in  Rex  v.  Diddlebury,  puts  it 
upon  that  very  ground,  for  he  says,  "There  are  two  ways  of  getting  rid  of  an 
order,  one  by  consent  of  the  parish  in  whose  favour  it  is  made  to  abandon  it, 
the  other  by  appeal ;"  and  he  adds,  afterwards, "  What  objection  can  there  be, 
as  Lord  Mansfield  observed,  in  Rex  v.  Llanrhydd,  to  a  party's  abandoning  a 
judgment  intended  for  his  own  benefit  ?"    These  observations  shew,  that  the 
consent  of  the  removing  parish  alone  is  requisite.     I  think,  that  in  cases  like 
this,  the  sessions  may  exercise  a  discretion,  and  enter  the  appeal  or  not,  so  as 
best  to  answer  the  purposes  of  justice.     If  the  parties  removing  do  not  choose 
to  pay  the  cxpences  of  maintenance,  incurred  previously  to  die  supersedeas, 
they  may  then  enter  the  appeal,  for  the  purpose  of  compelling  them  so  to  do. 
If  they  are  willing  to  do  it,  the  sessions  may  refuse  to  enter  the  appeal.    Here 
the  only  object  of  entering  it  would  be,  either  to  obtain  a  decision  from  the 
sessions,  in  the  absence  of  a  material  witness,  or  to  respite  the  appeal  from 
time  to  time.     In  the  latter  case,  there  would  be  an  useless  expence  entailed 
upon  the  parties.     As  soon  as  George  is  discharged  from  prison,  a  new  order 
may  be  made ;  and  it  is  better  for  the  appellants  that  it  should  be  so,  for 
they  will  not  be  compelled  to  keep  the  family  in  the  mean  time.     I  think, 
therefore,  that  it  was  entirely  in  the  discretion  of  the  sessions  to  enter  the 
appeal  or  not ;  and  I  do  not  see  any  ground  why  this  Court  should  interfere 
with  their  decision.     This  rule  for  a  mandamus  must  be  discharged. — Best,  J. 
The  principle  upon  which  this  Court  proceeds,  in  issuing  the  writ  of  mandamus, 
is  to  prevent  a  failure  of  justice.     Here  the  very  reverse  would  be  the  effect. 
For  we  should  either  compel  the  sessions  to  hear  the  case  in  the  absence  of 
the  person  who  can  give  the  most  material  information,  or  put  the  parties  to 
the  useless  expence  of  obtaining  respites  from  time  to  time,  till  his  imprison- 
ment be  over.     Rule  discharged. 

(a)  See  division  ot  the  subject,  ante,  761. 
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or  overseers  of  the  poor  of  such  parish  or  place  from  which  such  poor  person 
or  persons  shall  be  removed ;  the  reasonableness  of  which  notice  shall  be 
determined  by  the  justices  of  the  peace  at  the  quarter  sessions  to  which  the 
appeal  is  made ;  and  if  it  shall  appear  to  them  that  reasonable  time  of  notice 
was  not  given,  then  they  shall  adjourn  the  said  appeal  to  the  next  quarter 
sessions,  and  then  and  there  finally  hear  and  determine  the  same. 

The  court  of  sessions  have  a  right  to  make  rules  to  fix  the  time  when  notice 
of  appeal  shall  be  given,  as  in  Rex  v.  The  Justices  of  Devon,  SB.  &C.  640 ; 
ante,  767,  768  ;  pout,  771.  In  some  counties  fourteen  days'  notice  are 
required,  in  others  eight  days ;  in  others,  it  is  to  be  given  on  or  before  the 
Monday  in  the  week  next  before  the  sessions.  [See  the  following  cases.  Hence, 
it  is  necessary  in  each  case  to  enquire  into  the  practice  of  each  quarter  sessions.] 

Rex  y.J.  of  Huntingdonshire,  E.,  20  Geo.  III.,  Cold.  283;  2  Bott,  948. 
Upon  a  removal  of  a  pauper,  the  notice  of  appeal  was  served  upon  a  Sunday: 
had  the  appellants  deferred  the  service  of  their  notice  till  another  day,  they 
would  not  nave  been  in  time,  under  the  practice  established  in  that  court, 
to  have  given  reasonable  notice  for  the  purpose  of  trying  the  merits.  The 
sessions  (being  of  opinion  that  the  party  aggrieved  was  not  at  any  rate,  or  for 
any  purpose,  entitled  to  appeal,  unless  the  prescribed  notice  had  previously 
been  given ;  and  also,  that  a  service  of  a  notice  on  a  Sunday  was  not  a  legal 
service,  and  that  in  point  of  law  there  had  not  been  any  notice)  refused  to 
hear,  adjourn,  or  enter  the  appeal.  A  rule  was  obtained  for  a  mandamus  to 
receive  and  hear  the  appeal,  and  no  cause  being  shewn,  was  made  absolute. 

Rex  v.  /.  of  Gloucestershire,  E.,  10  Geo.  III.  Doug.  191 ;  2  Bott,  727. 
On  application  for  a  mandamus  to  receive  an  appeal,  it  appeared  from  the 
affidavits,  that  the  examination  of  the  pauper  was  taken  in  August ;  the 
order  of  removal,  the  12th  of  November  following ;  and  the  sessions  where 
the  appeal  was  tendered,  held  on  the  12th  of  January  in  the  ensuing  year: 
that  no  notice  of  appeal  had  been  served  (for  which  the  reason  assigned:  was, 
that  the  appellants  bad  not  been  able  to  get  their  witnesses  ready  till  it  was 
too  late  to  give  such  notice) ;  that  the  Court  had  been  moved  to  receive  the 
appeal,  and  adjourn  the  consideration  of  it  till  the  following  sessions,  and 
*haQ  refused. — The  Court  were  clearly  of  opinion,  that  the  justices  ought  to 
have  received  the  appeal,  and  the  rule  for  a  mandamus  was  made  absolute. 

Rex  v.  /.  of  Bucks,  3  East,  343.  It  was  determined,  that  where  notice  had 
been  given,  and  if,  upon  an  appeal  lodged  .against  the  order  of  removal,  the 
sessions  were  of  opinion  that  reasonable  notice  had  not  been  given  by  the 
appellant  to  the  respondents'  parish,  they  could  not  dismiss  the  appeal  on 
the  ground  that  notice  might  have  been  given  in  time,  but  were  bound,  by 
the  direction  of  the  stat.  9  Geo.  1.  c.  7,  s.  8,  to  adjourn  the  appeal  to  the 
next  sessions.  [N.  B.  This  case  overruled  that  of  Rex  v.  Yorkshire,  3  T.  R. 
160.     See  next  case  and  note.] 

Rex  v.  J.  of  Shropshire,  (erroneously  reported  Rex.  v.  J.  of  Staffordshire, 
7  East,  549).  An  appeal  was  lodged  at  the  next  sessions  after  an  order  of 
removal  made,  aud  was  moved  to  be  adjourned,  on  the  part  of  the  appel- 
lants, no  notice  having  been  given  to  the  respondents;  but  the  sessions, 
being  of  opinion  there  had  been  sufficient  time  for  the  appellants  to  have 
given  notice  such  after  the  order  had  been  executed,  and  before  the  holding 
of  the  sessions,  dismissed  the  appeal.  Whereupon,  a  rule  was  obtained,  for  a 
mandamus  to  enter  a  continuance  to  the  next  sessions,  and  hear  the  appeal. — 
No  opposition  was  made;  it  was  considered  (a)  that  Rex  v.  /.  of  the  North 
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Sixthly,  Appeal 

against  an  order 

of  removal. 

6.  Of  notice  of 
appeal. 

Appeal  to  be  ad- 
journed  if  not 
sufficient  notice. 


Sessions  are 
bound  to  receive 
an  appeal,  al- 
though no  notice 
has  been  given. 


The  justices  are 
bound  to  receive 
an  appeal  against 
an  order  of  re- 
moval, if  offered 
at  the  next  ses- 
sions, although 
no  notice  has 
been  given. 


It  is  imperative 
upon  the  sessions 
to  enter  and  ad- 
journ the  appeal, 
where  no  notice 
has  been  given  to 
the  respondents. 


(//)  In  that  case,  reported  3  7\  II.  150, 
an  order  was  made  on  the  26th  of  Novetn- 
ber,  and  executed  on  the  28th.  It  ap- 
peared, that  the  appellants  attended  at 
the  next  sessions,  held  on  the  13th  of 
January,  and  moved  the  Court  for  leave 
to  lodge  the  appeal,  and  to  respite  the 
hearing  thereof  to  the  next  sessions.  The 
following  entry  was  made  by  the  ses- 
sions :  '•  Forasmuch  as  it  appears  to  this 
Court    that    there   has  been  sufficient 


time  since  the  removal  of  the  paupers  for 
the  appellants  to  give  notice,  and  come 
prepared  to  try  this  appeal  at  this  ses- 
sions, and  no  cause  shewn  why  they  did 
not  proceed  accordingly,  it  is  ordered, 
that  the  motion  for  lodging  the  tame,  and 
respiting  the  liearing  to  the  next  quarter 
sessions,  be  rejected.yy  The  Court  were 
of  opinion,  that  the  justices  had  not  acted 
wrong  ;  for  the  motion  was,  in  effect,  to 
adjourn  the  appeal.    And  it  was  evU 
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sions  held  October  22nd.    By  a  rule  of  sessions,  made  in  1 816,  fourteen  days1  Sixthly,  Appeal 
notice,  exclusive  of  the  day  of  notice  and  the  day  of  holding,  was  required.   *&****  an  order 
The  attorney  thought  that  the  fourteen  days  were  to  be  calculated,  one  ex-       of  removal. 
elusive,  and  the  other  inclusive. — Lord  Tenterden,  C.  J.    We  think  that  6.  of  notice  of 
justice  will  be  most  satisfactorily  administered  by  ordering  the  justices  to  appeal, 
enter  continuances,  and  hear  this  appeal.    They  certainly  have  a  discre- 
tionary power  to  make  rules  for  the  governance  of  the  practice  of  the  sessions, 
hut  the  case  cited  (Rex  v.  Wiltshire  J.),  shews  that  this  Court,  for  the  pur- 
poses of  justice,  will  interfere  to  control  that  discretion.   Mandamus  granted. 

Though  the  following  case  was  upon  an  appeal  against  a  poor's  rate,  the 
judgment  of  the  Court  seems  applicable  to  otner  cases. 

Rex  v.  Wiltshire,  J.,  2  M.  £  R.  401 ;  8  B.  <$•  C.  380 ;  1  M .  <J-  R.  Mag. 
Co.  438.     Upon  an  application  for  a  mandamus  to  enter  continuances,  and 
hear  an  appeal  against  a  poor's  rate,  it  appeared,  that  the  rate  was  allowed 
at  a  period  which  left  the  appellant  time  to  give  notice  of  appeal  for  Michael- 
mas sessions,  which  he  did ;  but  at  those  sessions,  he  merely  entered  and 
respited  his  appeal.    That  was  the  practice  of  the  sessions  in  this  as  well  as 
many  other  counties.    Between  the  Michaelmas  and  Epiphany  sessions,  he 
gave  notice  of  trial  for  the  latter ;  and  at  those  sessions  he  appeared,  and 
proposed  to  try  the  appeal.     It  was  then  objected,  under  17  Geo.  II.  c.  38, 
s.  4,  that  the  Michaelmas  sessions  having  been  "  the  next  sessions"  after  the 
allowance  of  the  rate,  the  appellant  ought  to  have  given  notice  of  trial  for, 
and  come  prepared  to  try  at  those  sessions ;  and  that,  not  having  done  so, 
lie  was  now  out  of  time,  and  his  appeal  could  not  be  heard.    The  sessions 
dismissed  the  appeal. — Lord  Tenterden,  C.  J.   It  appears  to  me,  upon  the 
sound  construction  of  this  act  of  parliament,  that  where  there  is  time,  between 
the  allowance  of  the  rate  and  the  next  sessions,  for  a  reasonable  notice  of 
appeal  to  be  given,  and  no  notice  is  given,  the  justices  not  only  may,  but 
ought  to  reject  the  appeal,  and  not  suffer  it  to  be  entered  at  all.    But  where 
they  do  suffer  it  to  be  entered,  I  think  they  have  most  clearly  the  power  of 
adjourning  or  respiting  it ;  for  such  a  power  is  incident  to  their  character  as 
a  court  of  justice.    The  statute  requires  them  to  hear  and  finally  determine 
the  appeal,  but  not  at  any  particular  session ;  it  expressly  gives  them  the 
power  of  adjourning  the  hearing  on  account  of  a  defective  notice,  and  it 
impliedly  gives  them  a  discretionary  power  of  adjourning  it  for  other  causes, 
which  may  appear  to  them  sufficient  for  that  purpose.     Iu  the  present  case, 
however,  the  justices  have  exercised  no  discretion  at  all;  for  tney  first,  ac- 
cording to  their  own  practice,  and  as  a  matter  of  course,  suffered  the  appeal 
to  be  entered,  and  respited,  without  any  inquiry  respecting  the  notice ;  and 
then,  afterwards,  upon  that  very  practice  being  objected  to,  they  repudiated 
it,  and  refused  to  hear  the  appeal.     I  am  of  opinion,  that  the  practice  is 
neither  a  wise  one,  nor  one  in  conformity  with  the  act  of  parliament ;  but  it 
was  notorious  as  the  practice  of  these  sessions,  and  it  cannot  be  allowed  that 
a  party  coming  into  that  Court  as  a  suitor,  and  following  the  practice  of  the 
Court,  is  to  be  injured  by  those  means,  and  deprived  of  the  opportunity  of 
having  his  appeal  heard  upon  the  merits.     Lnder  such  circumstances,  I 
think  he  was  entitled  to  have  his  appeal  heard  at  the  adjourned  sessions; 
and,  therefore,  that  the  rule  for  a  mandamus  to  the  justices  to  hear  it,  ought 
to  be  made  absolute.     As  to  the  practice,  I  certainly  recommend  it  to  be 
altered;  it  is  not  consistent  with  the  act  of  parliament,  and  it  is  calculated 
to  produce  both  delay  and  expence. — The  other  judges  concurred.    Rule 
absolute. 

Rex  v.  Lindsey,  6  M.  &  S.  379.     An  order  of  removal  from  Messingham   JJ^ff^JhS"' 
to  Tickhill,  was  made  on  the  7th  of  January,  1817.     On  the  11  th,  Tickhill  5Serettiere«pite 
gave  notice  of  appeal.     At  the  sessions,  the  respondents  moved  to  adjourn  the   takes  place  at  the 
appeal,  on  account  of  the  absence  of  a  witness,  and  it  was  adjourned.     At  the   JjjSjSiJItJ?* 
following  sessions,  the  respondents  objected  that  no  notice  of  appeal,  for  that 
sessions,  had  been  given ;  and  the  order  was  confirmed  without  a  hearing.    By 
the  rules  of  the  sessions  in  all  cases  of  appeal,  not  otherwise  directed  by  law, 
ten  days*  notice  in  writing  is  required,  and  in  case  of  respited  appeals  the  like 
notice  is  given,  unless  the  parties  agree  to  the  contrary. — I^ord  Ellenborough. 
The  appeal  was  adjourned  at  the  instance  of  the  respondents,  who  now 
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and  his  wife,  coming  again  into  Swalcliffe,  and  not  having  acquired  any  gab- 
sequent  settlement,  Swalcliffe  obtained  the  first  mentioned  order,  and  sent 
the  paupers  to  S  tour  ton,  where  he  had  gained  a  settlement  by  hiring  and 
service. — It  was  contended,  that  the  order  of  removal  to  Ascott  being  unap- 
pealed from,  was,  as  to  the  pauper's  settlement  in  the  parish  of  Whichford 
as  including  Ascott,  a  conclusive  judgment  In  reply  it  was  insisted,  that 
though  an  order  of  removal  unappealed  from,  is  conclusive,  when  directed  to 
a  place  to  which  a  removal  can  legally  be  made,  and  where  there  is  to  be 
found  some  person  legally  authorised  to  appeal ;  yet  that  here  were  no 
officers  to  act :  that  to  omit  to  do  a  thing  which  was  impossible  to  be  done, 
could  not  be  conclusive  upon  any  one :  that  Whichford  could  not,  in  this 
case,  appeal ;  for  not  being  parties,  they  were  not  entitled  to  be  heard. — By 
Lord  Mansfield,  C.  J.  The  removal  to  Ascott  was,  in  truth,  no  removal  at 
all ;  there  was  no  reason  for  an  appeal ;  it  was  a  mere  nullity.  Order  of 
sessions  quashed. 

Rex  v.  Chilverscoton,  8  T.  R.  178.  W.  Fennel  removed  from  Sow  to 
Chilverscoton.  Order  confirmed.  Case :  The  pauper,  in  1779,  married  his 
present  wife  in  Bedworth,  where  he  then  resided ;  they  were  afterwards  re- 
moved to  Sow,  by  order :  "  To  the  churchwardens,  Sec.  of  Bedworth,  in  the 
county  of  Warwick  9  and  to  the  churchwardens,  Sec.  of  Sow,  in  the  county 
of  the  city  of  Coventry;  whereas  complaint  has  been  made  by  you,  the 
churchwardens,  &c.  of  Bedworth,  unto  us  whose  hands  and  seals  are  here- 
unto set,  two  of  His  Majesty's  justices  of  the  peace  (whereof  one  is  of  the 
quorum),  for  the  county  aforesaid ;  that  W.  Fennel,  E.  his  wife,  &c."  [The 
other  parts  were  regular ;  it  was  dated  16th  March,  \11§.  No  county  was 
mentioned  in  the  margin.]  Against  this  order  there  was  no  appeal.  In 
May,  1779,  a  certificate  was  granted  by  Sow  to  Bedworth,  acknowledging 
the  pauper  to  be  settled  in  Sow,  but,  at  the  time  of  granting  this  certificate, 
no  settlement  had  been  gained  in  Sow,  unless  the  above  order  from  Bedworth 
to  Sow  had  conferred  one ;  but  the  pauper's  settlement  had  always  continued 
at  Chilverscoton.  Lord  Kenyon,  C.  J.  It  should  appear  upon  the  face  of  the 
order,  that  the  justices  who  made  it  had  jurisdiction ;  which,  if  they  had,  every 
lair  presumption  will  be  made  that  they  decided  rightly ;  but  if  they  had 
not,  the  proceeding  is  a  nullity.  It  is  said,  however,  that  the  parish  of  Sow 
ought  not  to  be  permitted,  at  this  distance  of  time,  to  object  to  the  order ; 
but  there  is  a  maxim  that  quod  ab  initio  non  valet  tractu  temporis  non  con- 
vaJescet.  And  as  this  order  was  void  at  the  time  when  it  was  made,  because 
it  does  not  appear  that  the  justices  who  removed  had  any  jurisdiction,  it 
cannot  have  become  a  valid  order  by  the  time  that  has  since  elapsed, 
general  proposition,  indeed,  that  an  order  of  removal  unappealed  against,  is 
conclusive  on  the  parish  to  which  the  removal  is  made,  cannot  be  shaken ; 
but  it  must  be  understood  as  part  of  that  proposition,  that  the  order  is  not  a 
nullity,  but  was  made  by  two  justices  having  jurisdiction  to  make  it.  The 
Rex  v.  Stepney  is,  I  think,  decisive  of  the  present. — Lawrence,  J.,  expressing 
some  doubt  on  the  subject,  the  case  was  not  then  finally  decided ;  but  after- 
wards, Lord  Kenyon,  C.  J.,  said,  that  after  considering  the  cases  cited,  and 
upon  the  authority  of  Rex  v.  Stepney,  and  Rex  v.  Bedwin,  we  are  of  opinion 
that  the  former  order  was  a  nullity ;  and  though  it  was  not  appealed 
against,  it  was  not  conclusive  on  the  parish  of  Sow.  Order  of  sessions  con- 
firmed. 

A  contrary  opinion  had  been  expressed,  in  Rex  v.  Stotfold,  see  note, 
infra;  but  Rex  v.  Hulcott,  6  T.  R.,  583,  though  on  a  different  statute,  con- 
linns  Rex  v.  Chilverscoton.  (a) 
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Seventhly, 
Effect  of  an 
order  unap- 
pealed against. 

1.  How  fur  it  is 
final. 


Where  the  jus- 
tices making;  the 
order  want  juris- 
diction, it  is  a 
matter  of  *ub- 
stattee,  and  not 
of  form,  and  such 
an  order,  al- 
though not  ap- 
pealed against,  is 
totally  void,  and 
cannot  be 
amended. 


(a)  Rex  v.  Stotfold,  4  T.  R.  596. 
Jt.  Shaw,  and  his  family,  were  removed 
from  Stotfold  to  Chilvers.  Order  quashed. 
Case  :  The  pauper  and  his  family  were, 
in  1776,  removed  from  Sandon  to  Stot- 
fold, and  delivered  to  the  parish  officers 
of  Stotfold,  who  received  them,  and  did 


not  appeal.  It  was  then  proved  that  the 
order  of  removal  from  Sandon  to  Stotfold, 
and  the  examination  on  which  it  was 
founded,  were  in  fact  taken  and  signed 
by  the  two  justices  separately,  and  not 
in  the  presence  of  each  other. — Lord 
Kenyon,  C.  J.,  said,  That  he  was  not 
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And  what  objection  can  there  be,  as  Lord  Mansfield  observed,  in  the  case       Seventhly, 
mentioned,  to  a  party's  abandoning  a  judgment  intended  for  his  o\*u      Effect  of  an 
benefit?     In  the  case  in  Satkeld,  (Chalbury  v.  Chipping  Farringdon),  there      °rdtr  unaju 

was  no  consent  of  the  party  in  whose  favour  the  order  of  justices  was  made  V**l*d  against. 

to  vacate. — Per  Curiam.     Orders  confirmed.  1.  How  for  it  i» 


2.  Of  what  Facts  it  is  conclusive  when  Unappealed  Against. 

Bex  v.  Northfeatherton,  1  Sess.  Ca.  154.     Order  of  removal  of  a  man,  j-Ofwhatfccta, 
his  wife,  and  four  children,  naming  them,  to  Featherton,  and  no  appeal.    .^    .      - 
Afterwards  Featherton  found  out  that  this  woman  was  not  the  wife,  for  that  mo^  unappeai- 
the  man  was  married  before  to  another.    And  they  removed  the  woman,  by  edagainrt/is 
her  maiden  name,  to  Horsington,  and  the  four  children  thither  as  bastards.  S^jSSSlTii^* 
Horsington  appealed;    and  the  sessions  stated,  that  this  woman  and  the 
four  children  were  the  same  with  those  removed  by  the  first  order,  and 
quashed  the  second  order.    And  by  the  Court   They  have  slipped  their  op- 
portunity, and  the  first  order,  not  appealed  against,  is  conclusive. 

Nympsfield  v.  Woodchester,  2  Stra.  1172.     In  1731,  a  man  and  his  wife  If  twoberemov- 
were  removed  from  Nympsfield  to  Woodchester,  and  no  appeal.    They  after-  J^Jn^Jonda- 
wards  returned  to  Nympsfield,  and  had  there  three  children,  who  were  now  »ive*of  that  fact 
sent  from  Nympsfield  to  Woodchester,  together  with  the  father.     And  upon  "P011  *£•  gj1**1* 
appeal  as  to  the  children,  evidence  was  offered,  that  the  man  had  a  former  theorder  be  not 
wife,  and,  consequently,  the  children  born  at  Nympsfield  were  bastards  appealed  against} 
settled  there.   The  sessions  refused  to  go  into  this  evidence,  being  of  opinion  SudiSaTctaSinr 
that  Woodchester  was  concluded  by  the  first  order,  and  that  it  made  no  dif-  settlement  from 
ference  that  the  children  were  born  afterwards.     The  Court,  on  debate,  th!L?tt,er  "JjL, 
confirmed  both  orders:  for  the  marriage  being  established  by  the  first  order,  conciwiedas to 
the  settlement  of  the  children  (which  is  derivative)  follows  of  course,  and  the  fact  of  mar- 
can  no  way  be  impeached,  but  by  entering  into  the  merits  of  the  first  order,  ri**e* 
which  hatn  been  acquiesced  in.    And  nothing  is  more  established,  than 
that  an  order,  unappealed  from,  is  conclusive. 

Same  point  in  Rex  v.  Silchester,  Burr.  S.  C.  551,  where  the  Court  were 
so  clear  in  this  as  a  settled  point,  that  they  did  not  hear  counsel  on  the  side 
of  the  objection. 

Hex  v.  St.  Mary,  Lambeth,  6  T.  R.  615.    The  pauper  (with  her  three  So  also,  it  is  con- 
children)  was  removed  as  Elizabeth,  the  wife  of  W.  T.,  from  St.  Mary,  %^?f!*ZaL**~ 
JLambeth,  to  Huntsmll.   Order  confirmed  as  to  Elizabeth,  but  quashed  as  to  the  m^tZ 
children.    Case :  The  pauper,  Elizabeth,  in  1784,  was  removed  from  Stoke- 
under- Hampden,  to  Huntspill,  with,  and  as  the  wife  of  a  man  to  whom, 
before  that  time,  she  had  been  married  ;  which  order  was  unappealed  from. 
The  appellants  offered  to  give  in  evidence,  that  the  pauper,  Elizabeth,  had 
been  married  to  W.  T.  illegally,  he  then  having  a  former  wife,  and  which 
wife  was  still  living;  the  children  were  bom  of  the  pauper,  Elizabeth, 
during  her  cohabitation  with  W.  T. ;  and  the  Court  said,  that  Rex  v.  South- 
owram, and  Rex  v.  Lubbenham,  did  not  affect  the  authority  of  Rex  v. 
Woodchester,  and,  in  that  case,  it  was  established,  that  an  order  of  removal 
unappealed  against,  is  conclusive,  not  ouly  on  the  persons  removed,  but  also 
on  all  derivative  settlements  from  them. 

Rex  v.  Southowram,  1    T.  R.  353.     Elizabeth  B(Mh,  widow,  and  her   Order,  unappcal- 
three  children,  were  removed  from  Southowram  to  Northowram.    The  ses-  ediagaincVusWc 
sions  stated,  that  it  appeared,  by  the  evidence  of  William  Booth,  (father  of  a? to  those  who 
Jeremiah,  late  husband  of  the  pauper,)  that  the  said  William  and  Jeremiah  ***  mentioned  in 
were  born  and  settled  at  Halifax,  but  it  did  not  appear  that  J.  had  done  ltf  and  remov    * 
any  act  to  gain  a  settlement;  that  on  the  6th  of  Ajrril,  1774,  William  Booth 
and  his  wife,  but  not  any  of  their  children,  were  removed  from  Halifax  to 
Northourajn,  who  received  them,  and  did  not  appeal.   Jeremiah,  and  Eliza- 
beth the  pauper,  were  married  some  years  before  the  removal  of  William  and 
his  wife,  and  had  those  three  children ;  and  J.,  from  the  time  of  his  marriage 
until  his  death,  lived  at  H.,  in  a  house  he  rented,  independent  of  his  father, 
and  was  not  removed  by,  or  mentioned  in,  the  order,  nor  was  tnen  any  part 
of  his  family. — By  the  Court.    The  order  of  removal,  unappealed  from,  is 
conclusive  as  to  the  father  and  mother,  but  not  as  to  the  son,  because  he 
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old  not  be,  if  they  were  not  in  the  parish  at  the  time.  Then  it  was  urged, 
at  here  was  no  adjudication  of  a  present  settlement,  only  that  the  paupers 
re  last  legally  settled  in  M.  N. — Lord  Ellenborough,  C.  J.,  said,  That  it 
ferred  to  the  time  of  the  complaint  made,  and  the  Court  could  not  intend 
intermediate  settlement  between  the  hearing  of  the  complaint,  and  the 
iking  of  the  order  of  removal.  And  the  Court  considered  the  first  order 
removal  as  good  upon  the  face  of  it,  and  conclusive  of  the  question  of 
image,  which  was  involved  in  the  judgment  of  the  justices.  Orders 
ashed. 

Rex  v.  Catterall,  6  M.  &  &.  83.  Order  of  removal  of  W.  Waring,  his 
fe  and  children,  from  Preston  to  Catterall,  confirmed.  Case:  In  1810, 
wrge  W.,  father  of  the  pauper,  not  then  emancipated,  gained  a  settlement 
renting  a  tenement  in  Catterall.  In  1814,  he  was  removed,  by  an  order, 
nt  Claughton  to  Inskip,  which  order  was  confirmed,  the  sessions  not  being 
fcfied  of  the  value  of  the  tenement  at  Catterall.  When  the  order  was 
ide,  the  pauper  was  emancipated,  but  had  acquired  no  settlement  in  his 
n  right  It  was  insisted,  that  the  order  of  removal  of  the  father  was  con- 
trive as  to  the  son,  and  that  the  value  of  the  tenement  at  Catterall  could 
t  then  be  proved. — Lord  Ellenborough.  I  own,  that  it  appears  to  me,  that 
conformity  to  the  rules  which  are  applicable  to  judgments  in  other  cases, 
ought  to  quash  the  order  of  sessions.  There  is  no  doubt  that  the  son  is 
rr  to  the  father's  settlement ;  it  is  not  pretended  that  he  had  any  other 
die  time  of  the  adjudication  of  the  father  s  settlement,  or  that  he  acquired 
f  subsequently  to  it  The  question  now  is,  Whether  the  son's  settlement 
to  be  governed  by  this  adjudication,  which,  as  it  is  a  matter  which  regards 
>  general  municipal  regulations  of  the  realm,  is  of  universal  obligation  and 
sett  unless  fraud  De  shewn.  This,  then,  being  a  fair  bon&fide  adj  udication . 
die  subject  matter,  is  conclusive  as  to  all  the  world.  The  pauper  either 
ived  a  settlement  from  his  father,  or  he  did  not  If  not,  this  adjudication 
lid  not  affect  his  settlement,  but  if  he  did,  then  is  his  settlement  deter- 
ned  by  that  which  has  been  pronounced  with  respect  to  his  father,  to 
ich  be  is  privy. — Bay  ley,  J.  The  difficulty  I  have  felt  in  coming  to  this 
alt,  arose  from  the  consideration  lest  we  should  thereby  hold  the  son  to 
bound  by  an  act  to  which  he  was  not  a  party,  and  had  no  opportunity  of 
iag-  an  answer.  But  this  difficulty  is  removed,  when  it  is  recollected,  that 
i  is  not  the  son's  appeal,  and  he  might  have  appealed,  if  he  had  been 
indiced  by  his  removal.  I  forbear  to  give  any  opinion  as  to  the  question, 
aether  it  would  have  been  conclusive  against  the  individual,  if  he  had 
leeled. — Abbott,  J.  It  is  important  that  this  question  should  be  settled  on 
leral  principles,  rather  than  upon  nice  and  petty  distinctions.  Now  the 
leral  rule  is,  that  an  order  of  removal,  confirmed  upon  appeal,  is  conclusive 
to  all  other  parishes,  as  it  regards  the  settlement  thereby  adjudicated :  and 
b  immaterial,  as  it  respects  this  general  rule,  whether  the  child,  who  derives 
settlement  from  his  father,  be  named  in  the  order  or  not.  So,  I  think,  it 
i  been  adjudged  in  other  cases.  As,  then,  the  adjudication,  in  1814, 
aded  that  the  parent's  settlement  was  elsewhere  than  in  Catterall,  this 
s  conclusive  as  to  the  son's  settlement  there,  unless  it  could  have  been 
urn,  that  the  father  acquired  such  settlement  after  the  emancipation  of 
son. — Holroyd,  J.,  referred  to  Rex  v.  St.  Mary,  Lambeth,  and  the  opinions 
Grose,  J.,  and  Le  Blanc,  J.,  in  Rex  v.  Rudgely,  and  said,  These  authorities 
tear  to  me  to  be  decisive,  that  the  order  in  question,  having  been  confirmed 
appeal,  is  like  a  judgment  of  ouster,  conclusive  as  to  all  the  world,  upon 
point  of  the  father's  settlement,  and  of  those  deriving  a  settlement  from 
k.     Orders  quashed. 

Bex  v.  Knaptoft,  4  D.  &  R.  469 ;  2  B.  $  C.  883 ;  2  D.  $•  R.  Mag.  Ca.  347. 
ler  for  the  removal  of  Elizabeth  Burdett,  from  Gumley  to  Knaptoft,  con- 
icd.  The  case  is  fully  stated  in  the  judgment  delivered  by  Bayley,  J. 
o  questions  were  raised  for  our  consideration  in  this  case.  First,  Whether 
prior  order  of  removal,  and  the  judgment  of  the  court  of  quarter  sessions 
laning  the  same,  were  admissible  in  evidence  in  the  present  appeal  ?  and 
md,  Whether  the  question  put  to  the  pauper's  father,  and  interdicted 
the  Court,  ought  to  have  been  allowed  and  answered  ?    The  order  of 
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Effect  of  an 
order  unap- 
pealed against. 

s.  Of  what  Acts, 

Ac. 


The  order  is  con- 
clusive as  It  re- 
gards the  settle- 
mentadjodicated. 


An  order  of  ses- 
sions, made  in 
1815.  quashing  an 
order  for  the  re- 
moval of  the  bro- 
ther of  the  pan. 
per  to  the  appel- 
lant parish,  and 
parol  evidence  to 
show  that  the 
ground  of  the 
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be  settled  at  Byslip ;  so  that  the  other  point  was  not  tried."    The  language      Seventhly, 
of  the  Court,  in  oue  part  of  this  case,  applies  to  the  instance  where  the  order      Effect  of  an 
of  removal  is  confirmed,  and  that  on  the  other,  where  it  is  reversed ;  and      order  unap- 
points  out  the  distinction,  already  alluded  to,  hetween  a  judgment  of  con-    J*"'"*  against. 
Urination  and  one  of  reversal.     In  the  latter  instance,  the  sessions  do  not  2,  of  what  fact* 
find  where  the  pauper  is  settled,  and  thus,  the  order  of  removal,  confirmed,  &c.  ' 

or  unappealed  from,  is  conclusive  evidence,  that  the  settlement  is  in  the 
place  to  which  he  is  removed ;  reversed,  it  is  conclusive  evidence,  that  the 
settlement  is  not  there ;  and  beyond  this  point,  no  case,  with  which  we  are 
acquainted,  has  ever  yet  gone.  There  are,  undoubtedly,  cases  which  shew, 
that  where  the  point  in  issue  is  decided,  all  results  flowing  out  of  that  point 
are  decided  also ;  as,  for  instance,  that  a  wife's  removal  to  the  place  of  her 
husband's  settlement,  is  conclusive  to  shew  that  that  is  his  place  of  settle- 
ment But  no  case  has  ever  gone  further  than  to  hold,  that  the  point 
decided  is  conclusive  upon  the  same  point,  and,  therefore,  receivable  in 
evidence;  other  points,  collateral  or  incidental  to  the  point  decided,  and 
undetermined  by  it,  are  excluded  from  its  operation,  ana  cannot  be  proved 
by  giving  the  point  decided  in  evidence.  It  is  the  same  with  respect  to 
judgments;  they  are  merely  evidence  of  the  point  decided.  It  is  admitted, 
that  the  pauper  has  no  settlement  in  the  parish  to  which  he  has  been 
removed,  unless  his  father  has  acquired  a  settlement  there.  Then  the 
lather's  settlement  was  a  question  which  came  in  incidentally,  but  inci- 
dentally only,  and  was  not  the  point  decided  by  the  judgment  in  the  first 
appeal,  which,  consequently,  was  not  admissible  as  evidence  in  the  second. 
Por  these  reasons,  we  are  of  opinion,  that  the  order  of  sessions  in  this  case 
was  right,  that  the  sessions  properly  rejected  the  evidence  tendered,  and  that 
the  rule  for  quashing  their  order  must  be  discharged.  Order  of  sessions 
confirmed. 

Rex  v.  Kenil worth,  2  T.  B.  598.    Thomas  Byfield,  his  wife  and  children,  An  order  of  re- 
drew removed  from  Birmingham  to  Kenilworth.    Order  confirmed.     Case :  5°arain?t  i?**1" 
The  pamper,  on  the  10th  May,  1765,  hired  for  a  year  to  J.  Chatterton,  of  conclusive  of  the 
JKrmingham,  and  that  day  entered  into  his  service,  and  continued  in  the  &*<*  <*  *ettie- 
same  until  1st  of  April,  1766,  when  he  was  taken  up  on  a  charge  of  has-  2JJ£  ap  to 
tardy,  and  married  the  next  day.    His  master  did  not  make  any  complaint 
against  him,  nor  discharge  him  from  his  service.    On  the  3rd  of  April,  he 
was  removed  from  Birmingham  to  Kenilworth,  where  he  remained  until  the 
7th  of  April,  and  then  returned  back  to  Birmingham,  into  his  master's  ser- 
vice, who  willingly  received  him  again,  and  he  continued  in  his  service  till 
the  end  of  the  year,  and  received  his  full  year's  wages.    The  order  of  remo- 
val was  not  appealed  against. — BuUer,  J.    There  is  no  proposition  in  the 
law  of  settlements  more  clear  than  this,  that  an  order  of  removal,  unajtpealed 
against,  is  conclusive  against  all  the  world  ;  and  this  is  so  clearly  and  univer- 
sally established,  that  it  ought  never  to  be  impeached.     At  the  same  time, 
the  rule  is,  that  the  order  of  removal,  though  unappealed  from,  does  not  at 
all  affect  a  subsequent  settlement.     After  the  order  of  removal,  unappealed 
from,  the  pauper  could  not  legally  return  to  the  parish  from  whence  he  had 
been  removed :  it  would  have  been  a  crime  in  him  to  do  so :  and  if  he  could 
not  return  without  committing  a  crime,  he  could  not  be  liable  to  an  action 
by  the  master  for  not  completing  his  contract.     If  the  law  intervenes  and 
disables  a  person  from  completing  his  contract,  it  puts  an  end  to  the  contract : 
In  this  case  the  pauper  returned  after  the  order  of  removal  to  the  parish  of 
JR.  where  he  served  a  month ;  but  that  could  not  gain  him  a  settlement 
there,  for  the  act  subsequent  to  the  order  of  removal,  by  which  he  was  to 

Sin  a  settlement,  should  be  complete  in  itself. — Grose,  J.     I  doubt  whether 
e  party  was  liable  to  be  removed,  but  there  having  been  an  order  of  remo- 
val, unappealed  from,  it  is  decisive.    Order  confirmed. 

Rex  v.  Corsham,  1 1  East,  388.     The  pauper  was  removed  from  East  Even  when  a 
JU&ulsey  to  Corsham ;  and  it  was  confirmed:  by  the  sessions,  who  stated,  that  Sera*4*?1!? nteed 
on  the  9th  of  April,  1807,  he  had  been  removed  from  Charlton  to  Garsdon,  between  two 
and  no  appeal  had  been  entered  against  that  order ;  which  removal  was  °tber  parishes, 
subsequent  to  a  settlement  he  had  gained  in  Corsham. — Lord  Ellenborough. 
If  the  pauper  were  settled  at  Garsdon,  at  the  time  the  former  order  was 
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Rex  v.  Bradenham,  Burr.  S.  C.  394  ;  2  Bolt,  018.     Order  of  removal,        Eighthly, 
dated  December  30, 1754,  of  John  Saunders,  and  Sarah,  his  wife,  and  four     Effect  of  con* 
children,  from  Thame  to  Bradenham.     Bradenham  appealed  to  the  next      firming  or 
(Epiphany)   sesions,  and  the  order  was  discharged.     March  28,  1765,  autuhillg  orders 
a  new  order  was  made  for  removing  Sarah,  the  wife  of  J.  S.,  and    °f  removal,  6)c, 
her  children,  from    Thame  to  Bradenham.      Upon  appeal,  the  sessions  same  point, 
adjudge  the  last  settlement  of  Sarah  Saunders  and  her  children  to  he 
in  Bradenham,  and  confirm  the  order.    On  removal  of  these  four  orders 
into  the  King's  Bench,  it  was  argued,  that  the  order  of  reversal  was  conclu- 
sive between  the  two  parishes,  that  so  there  might  he  an  end  of  things ;  and 
that  one  sessions  shall  not  counteract  and  control  the  acts  of  a  former,  unless 
they  state  specially,  which  they  have  not  done  here. — By  the  Court.  Hie 
last  orders  must  be  quashed.    We  must  take  the  appeal,  on  which  the 
original  order  is  discharged,  to  be  on  the  merits.    The  matter  has  been  de- 
termined already,  between  these  two  parishes,  and  it  must  be  conclusive. 
But  it  is  said,  there  are  cases  where  there  may  be  a  new  removal,  as  sup- 
posing there  had  been  one  or  two  years'  distance  between  the  two  orders  of 
removal,  or  a  sufficient  time  to  gain  a  new  settlement ;  yet  the  Court  will 
not  intend  one  gained,  unless  it  is  stated  in  the  order.    And  in  this  case 
there  is  no  such  time. 

Rex  v.  Osgathorpe,  2  Stra.  1256.    A  person  was  removed,  by  an  order,  But  special  mat- 
fkom  Diseworth  to  Osgathorpe ;  which  was  quashed.     He  was,  by  a  second  £*  Pj**7  *"  "** 
coder,  sent  from  Diseworth  to  Osgathorpe  as  a  certificated  man ;  and,  upon  bu£i  npon^thT" 
mn  appeal,  it  was  stated,  that  the  first  removal  was  before  he  became  charge-  aecond  appeal, 
able,  and  the  second  after  he  became  so ;  and  the  sessions  were  of  opinion,  jJjfoJSJJ^"" 
that  the  first  determination   was  not  final,  and  therefore  confirmed  the  order  from  being 
aecond  order.    It  was  moved  to  quash  these  two  last  orders,  because  a  fln*L 
icmonl  is  final  between  the  parties. — But  by  the  Court.    So  it  would  be  if 
ti|»  *pecial  matter  did  not  appear ;  a  certificated  person  cannot  be  sent  back, 
until  he  is  actually  a  charge ;  a  removal  before  is  premature.    The  conse- 

•  qnence  of  which,  only  is,  that  he  must  be  suffered:  to  remain  till  he  doth 
become  chargeable,  but  not  to  make  a  premature  removal  final  for  ever. 

i  The  last  orders  must  be  confirmed. 

f      Hex  v.  Wheehck,  5  B.  $  C  511.    This  was  an  application  for  a  manda-  Appellant  may 

i  maw,  to  direct  the  sessions  to  make  a  special  entry  that  an  order  had  been  Se^^undTupon 

•  quashed  for  want  of  proof  of  chargeability,  which,  though  the  fact,  the  ses-  which  the  former 
awns  had  refused  to  do.     A  rule  nisi  was  refused,  Bayley,  J.,  saying,  The  order  was  quash- 

-  respondents  are  not,  at  all  events,  concluded  by  the  judgment  of  the  sessions, 

%  bat  may,  in  the  trial  of  another  appeal  against  another  order  of  removal  of 

,•  the  same  party,  explain,  by  evidence,  to  the  sessions,  the  particular  ground 

oo  wlrich  the  former  order  of  removal  was  quashed. — Holroyd,  J.,  concurred. 

Sex  v.  St.  Andrew,  Holborn,  6  T.  R.  613.     M.  Carter  and  her  illegiti-   if  quashed  on 

' mate  son  were  removed  from  St.  Andrew,  Holborn,  to  Northaw.     Case :  By  formjJJ°* conc^1- 

an  order,  dated  24th  July,  1794,  M.  Carter  removed  to  Northaw.    On  ap-  ■^i^*w«cn  «■ 

fteoJ*  the  order,  for  want  of  a  proper  adjudication  of  the  last  legal  settlement 

<sjf  the  pauper,  which  was  apparent  on  the  face  of  it,  was  quashed.     On  the 

&£&  olJannary,  1795,  the  present  order  was  made,  whereby  M.  Carter  and 

her  son  were  again  removed  from  St.  Andrew,  Holborn,  to  Northaw.    Upon 

asopeal,  the  sessions  were  of  opinion,  that  the  first  warrant  and  judgment, 

hawing  been  quashed,  was  binding  between  the  two  parishes.    The  last 

quashed. — Lord  Kenyon,  C.  J.,  said,  that  as  the  first  order  in  this  case 

quashed  for  defect  of  form,  which  appeared  by  the  minute  of  the  ses- 

99  it  was  essentially  different  from  the  cases  cited,  where  the  order  was 

mBJshed  generally,  which  must  be  taken  to  be  on  the  merits.  And  it  is 
gpdoubtedly  law,  that  if  an  order  of  removal  be  quashed  for  form,  it  does 
yiC  conclude  the  parties.     Order  of  sessions  quashed. 

v.  Cirencester,  Burr.  S.  C.  17;  2  Bott,  521.     The  pauper  was  re-   Order  quashed  is 
from  Minety  to  Coin,  St.  Aldwiris;  and,  on  appeal,  the  order  was  not  conck^Te, 
Afterwards,  he  was  removed  from  Cirencester  to  Coin  St.  Aid-  SepartesTthat 
The  former  removal  was  on  complaint  of  Minety;  the  latter  on  the  pauper  was 

.plaint  of  Cirencester :  the  pauper  was  sent  on  both  complaints  to  Coin  ^tStm^Si 

Sjfc.  Aldtcin's.    On  appeal  against  this  latter  order,  the  sessions  quashed  the  parish. 
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remove ;  and  a  certificated  person  must  be  adjudged  to  be  actually  charge- 
able, otherwise  he  cannot  be  removed :  and  these  amendments  might  be  the 
real  merits  on  which  this  case'  depended.  And  it  would  be  a  detrimental 
construction  of  the  act,  to  take  it  so  largely ;  and  would  be  giving  the  ses- 
sions an  original  jurisdiction.     And  quashed  by  the  whole  Court. 

Rex  v.  Chilverscoton,  8  T.  R.  178,  (ante  773).  The  two  parishes  were  in 
different  counties,  and  no  county  mentioned  in  the  margin.  The  justices 
were  described  as  justices  of  the  county  aforesaid. — Lord  Kenyan,  C.  J.  It 
is  now  too  late  to  discuss  one  of  the  points  made  at  the  bar,  namely,  whether 
or  not  the  sessions  could  amend  in  this  case,  it  having  been  decided,  in  Rex 
v.  Great  Bedwin,  that  the  sessions  can  only  amend  mere  defects  or  wants  of 
form.  I  verily  believe,  that  if  the  legislature  had  been  asked  what  was  their 
intention  when  they  passed  stat.  5  Geo.  II.  c.  19,  they  would  have  said  they 
tneant,  that  if,  upon  inquiry,  it  appeared  that  the  pauper  had  been  removed 
to  his  proper  parish,  the  sessions  would  have  power  to  correct  all  defects  in 
the  order ;  but  the  decision  to  which  I  before  alluded  was  made  ten  years 
after  the  passing  of  the  act,  and  at  a  time  when  Lord  C.  J.  Lee,  who  was 
peculiarly  conversant  in  sessions'  law,  presided  here.  And  though  I  lament 
that  that  decision  was  made,  because  it  renders  the  statute  of  little  avail,  yet 
it  has  been  acted  upon  ever  since,  and  it  is  important  to  adhere  to  determi- 
nations respecting  settlements. 

*  Rex  v.  Moor  Critchell,  2  East,  66,  (ante  740). — Lord  Kenyan,  C.  J.,  said, 
that  it  was  to  be  lamented,  that  the  5  Geo.  II.  c.  19,  which  was  intended 
to  give  the  justices  in  sessions  a  power  of  amending  orders  of  removal,  which 
were  defective  in  point  of  form,  had,  by  the  construction  which  had  been 
put  upon  it,  been  rendered  a  dead  letter,  as  all  defects  of  this  sort  had  been 
considered  to  be  matters  of  substance,  and  not  of  form. 

Rex  v.Amlwch,*  B.  £  C.  757;  6D.&R.  627r,  3  D.  $•  R.  Mag.  Ca.  303. 
(See  ante,  641).  It  was  part  of  this  case  that  in  April,  1824,  overseers  were 
appointed  for  the  parish  of  Llanerchymedd.  The  order  of  removal  was 
directed  to  the  churchwardens  and  overseers  of  the  parish  of  Llanerchymedd. 
"To  this  it  was  objected,  that  Llanerchymedd  was  not  a  parish.  The  court  of 
great  sessions  directed  the  order  to  be  amended,  in  this  respect,  and  the 
appellants  denied  their  right  to  do  so,  which  forms  the  first  point  in  this  case. 
If  they  had  that  power,  the  case  stands  as  if  the  removal  had  been  to  the 
parish  or  vill  of  Llanerchymedd. — Bay  ley,  J.  I  am  of  opinion,  that  giving  a 
fair  construction  to  5  Geo.  II.  c.  19,  the  sessions  had  the  power  to  make  this 
amendment.  This  order  was  directed  to  the  churchwardens  and  overseers 
of  the  parish,  and  the  fact  was,  there  were  no  churchwardens  of  L.,  and  it 
was  not  a  parish  but  a  vill.  The  persons  for  whom  the  order  was  intended, 
received  it,  for  they  appealed  against  it,  by  the  description  given  to  them  in 
the  order.  Upon  the  appeal  they  said,  that  L.  was  not  a  parish,  but  an 
extra-parochial  vill,  or,  in  other  words,  they  pleaded  misnomer ;  that  was  a 
mere  matter  of  form.  The  Rex  v.  Great  Bedivin,  is  very  distinguishable, 
because,  in  that  case,  there  was  no  complaint,  nor  any  adjudication  of  charge- 
ability  ;  there  were  material  facts  ana  essential  parts  of  the  order,  for  the 
justices  had  no  power  to  remove,  unless  there  was  a  complaint  from  the  over- 
seers ;  and  a  certificated  person  could  not  be  removed,  unless  he  was  adj  udged 
to  be  actually  chargeable. — Holroyd,  J.  It  was  material,  in  point  of  sub- 
stance, that  the  order  should  be  directed  to  a  district,  the  inhabitants  of 
which  were  bound  by  law  to  maintain  their  own  poor. 
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2.  Of  Special  Cases  thereon. 

3.  Of  Costs  and  Maintenance. 

It  is  important  that  the  sessions  should  bear  in  mind,  in  adjudicating  upon 
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their  bounden  duty :  for,  otherwise,  the  Court  will  grant  a  mandamus  to  com-  Tenthly,  Pmrtr 
pel  them  to  enter  continuances,  and  hear  the  appeal  at  a  subsequent     eftetnonsin 
sessions."    Bodmin  v.  Warlingen,  2  Bott,  733;  and  Rex  v.  J.  Westmore-      ""d*™  ®/r«- 
land,  2  Bott,  734,  are  cited  in  support  of,  but  do  not  support  these  positions.  «•*■/. 

In  the  former  case,  the  justices  neither  made  any  order,  nor  adjourned  the  u  of  their  jndg- 
appeal ;  and  at  the  following  sessions  the  order  of  removal  was  quashed,  ment,&c. 
ana  this  Court  quashed  that  order  of  session,  because  it  was  made  without 
an  adjournment  In  the  other  case,  the  justices  neither  gats  judgment,  nor 
adjourned,  and  on  an  application  for  a  mandamus,  though  the  Court  enter- 
tained an  opinion  in  its  favour,  nothing  was  done :  but  if  a  mandamus  had 
been  granted,  that  would  only  shew  that  the  Court  will  compel  the  sessions 
to  proceed  to  judgment,  on  an  appeal  which  they  have  begun  to  hear,  and 
improperly  refused  to  go  on  with.  It  was  also  urged,  that  this  was  not  like 
an  appeal  to  the  House  of  Lords,  where,  if  the  house  be  equally  divided, 
the  respondent  prevails,  for  the  presumption  is  in  favour  of  the  respondents, 
who  have  the  judgment  of  the  Court  below.  But  that  an  appeal  against  an 
order  of  removal  is,  in  reality,  an  original  proceeding.  Contra,  it  was 
argued  in  Bodmin  v.  Warlingen.  The  Court  said,  that  where  the  justices 
were  equally  divided,  that  was  a  sufficient  warrant  for  the  clerk  of  the  peace 
to  have  entered  an  adjournment,  and  it  was  his  duty  so  to  have  done. 
— Abbott,  C.  J.  I  think  the  rule  for  a  mandamus  ought  to  be  discharged. 
It  appears,  that,  in  this  case,  the  sessions  have  given  their  judgment  This 
Court  is  not  a  court  of  error  from  that  Court ;  it  may  compel  the  sessions  to 
proceed  to  hear  and  decide  the  appeal :  but  when  they  have  so  determined 
it,  this  Court  cannot  compel  them  to  correct  their  judgment,  if  it  appear  to 
be  erroneous.  It  is  unnecessary  to  say,  whether  the  judgment  pronounced 
by  the  sessions  is  erroneous,  because  we  are  of  opinion,  that  if  it  were  so,  we 
have  no  authority  to  compel  them  to  correct  it 

Rex  y.  Gudrige,  5  B.  &  C.459;  8D.fR.  217;  4  D.  £  R.  Mag.  Ca.  36.  JSJ^J*?  can- 
A  writ  of  certiorari  issued  under  these  circumstances.    Upon  an  appeal  peal*  where  tney 
against  the  accounts  of  the  overseers,  the  order  for  allowance  was  quashed,  are  interested. 
Ine  respondents  applied  for  a  case,  but  a  majority  of  justices,  then  present, 
refused  it    After  some  of  them  had  left  the  court,  a  case  was  again  applied 
for;  and  three  voted  for,  and  two  against  it.    One  of  the  three  was  a  rated 
inhabitant  of  the  respondent  parish,  and  had  not  voted  on  the  decision  of 
the  appeal.    The  case  was  afterwards  drawn,  without  the  concurrence  of  the 
appellant. — Abbott,  C.  J.   We  think  it  the  safer  course  to  hold,  that  magis- 
trates should  not  interfere  in  cases  where  they  are  interested ;  and  that  the 
rule  for  quashing  the  certiorari  (quia  improvide  emanavit)  must  be  made 
absolute. 

Rex  v.  /.  Monmouthshire,  SB.  fy  C.  137;  reported  as  Rex  v.  Uske,  2  M.  By  the  vote  of  an 
$•  R.  173.    Application  for  a  certiorari  to  bring  up  an  order  of  removal,  theCoort  were00 
and  an  order  of  sessions  for  adjourning  the  appeal  against  the  said  order,  equally  divided, 
that  the  same  might  be  quashed.    1 1  appeared  that  four  j  ustices  were  present  and  •»  adJ°u"Jr 
at  the  appeal.    One  of  them  was  the  removing  justice,  and  rated  to  the  ed*°  Assuming " 
poor  of  Uske,  (the  respondent  parish).     He,  and  one  other  justice,  voted  for  this  to  be  wrong, 
die  respondents,  and  the  other  two  for  the  appellants.    The  chairman  an-  £Vie\rit!n0t 
nounced  that  the  Court  was  divided.    The  appellants  then  moved  to  quash 
the  order,  because  the  respondents  had  not  made  out  their  case.     But  the 
Court  adjourned  the  appeal. — Lord  Tenterden,  C.  J.  This  rule  must  be  dis- 
charged ;  but  I  wish  to  have  it  clearly  understood  that,  in  doing  so,  we  do 
not,  in  any  degree,  intend  to  sanction  a  magistrate's  voting  in  any  case  in 
which  he  is  interested.    1 1  is  contended  that,  though  the  j  ustices  were  di vid  ed 
in  point  of  fact,  that  in  point  of  law  the  vote  given  by  the  party  interested  was 
a  nullity,  and  that  the  sessions  ought  to  have  quashed  the  order.    The  late 
decisions  establish,  that  we  cannot  assume  to  ourselves  the  jurisdiction  of  a 
court  of  error,  and  revise  the  judgment  of  the  sessions.     It  is  said,  that  the 
sessions  had  not  jurisdiction  to  make  the  adjournment    It  is  clear,  that  they 
had  jurisdiction  to  make  any  order  concerning  the  appeal ;  and,  among 
others,  the  order  that  the  hearing  should  be  adjourned.     In  Rex  v.  Gud- 
ridge  the  rule,  which  had  been  obtained,  was  not  to  review  the  order  of 
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so,  when  the  matter  is  doubtful,  this  is  very  blameable  conduct  in  them. 
See  Rex  y.  Preston-ntpon-the-Hill,  (infra). 

This  practice  of  stating  a  case  for  the  opinion  of  the  Court  is  a  very 
wholesome  substitute  of  the  old  mode,  by  which  the  facts  were  specially 
stated  in  the  order  of  sessions,  and  then  referred  to  the  judges  on  the  circuit 
The  appeal  for  this  purpose  was  adjourned,  and  then  the  order  of  removal 
either  quashed  or  affirmed,  according  to  the  opinion  of  the  judge.  Still  the 
order  might  be  removed  into  the  King's  Bench, ;  and  in  Cuerden  v.  Let/land, 
(ante,  463),  was  quashed,  though  the  judge  on  the  circuit  had  given  an  opi- 
nion in  favour  of  it  But  Rex  v.  Nat  land,  (ante,  601),  the  sessions  directed 
a  case  to  be  drawn  up  for  the  opinion  of  the  judge  of  assize,  and  agreed  to 
be  determined  by  his  opinion.  The  judge  heard  counsel  on  both  sides,  and 
gave  his  opinion  ;  and,  upon  a  notice  for  a  certiorari,  Lord  Mansfield  ob- 
served, that  here  was  a  manifest  consent  of  the  parties  to  this  reference  to 
the  judge,  and  therefore  it  was  like  all  other  references,  by  consent;  and 
after  ibis  consent,  he  thought  it  very  improper  to  take  the  matter  up  again. 

If  the  justices  will  not  state  the  case  specially,  though  it  may  be  blame- 
able  conduct  in  them,  in  some  instances,  yet  there  are  no  means  to  compel 
them.  In  Rex  v.  Oulton,  M.,  9  Geo.  II.,  Burr.  S.  C.  64,  an  order 
of  removal,  upon  appeal,  was  confirmed  generally,  without  stating  any 
case.  The  appellants  excepted,  at  the  sessions,  to  their  refusing  to  state 
the  case  specially,  and  delivered  into  court  a  bill  of  exceptions  under 
their  hands,  which  was  read  and  received  by  the  court.  The  sub- 
stance of  the  exceptions  was,  that  the  children  removed  after  their  father's 
death,  went  with  their  mother  to  an  estate  of  her  own,  at  Burnham  Overy, 
and  there  inhabited  with  her  upwards  of  three  months.  These  exceptions 
were  returned,  up  togethe^with  the  orders.  And  it  was  moved  to  quash  the 
order  of  sessions,  together  with  the  order  of  removal.  The  Court  were  in- 
clinable to  come  at  this  case  if  they  could,  as  it  seemed  to  be  a  determina- 
tion against  law. — But  by  Lord  Hardwicke,  C.  J.  To  what  purpose  should 
we  make  a  rule  to  shew  cause  why  this  order  of  sessions  should  not  be 
quashed  ?  For  I  do  not  see  that  we  can  ever  make  such  a  rule  absolute ; 
because  this,  that  is  alleged  to  have  been  the  real  state  of  the  case,  doth  not 
appear  to  us  to  be  the  fact  And  how  can  we  take  it  for  granted  that  it  was 
the  real  fact  ?  To  be  sure,  it  is  a  thing  very  much  to  be  censured  and  dis- 
commended, when  an  inferior  jurisdiction  endeavours  to  preclude  the  parties 
from  an  opportunity  of  applying  to  a  superior.  But  still  we  must  go  accord- 
ing to  the  due  course  of  law. — And  Mr.  J.  Page  said,  he  never  knew  an 
instance  that  this  Court  could  force  the  justices,  against  their  will,  to  state  a 
special  case. 

Rex  v.  Preston  upon  the  Hill,  Burr.  S.  C.  77.  Order  for  removal  from 
Daresbury  to  Preston,  upon  appeal,  confirmed  generally ;  not  caring  to  state 
any  special  case  in  their  order.  A  motion  was  made  to  quash  these  orders, 
which  came  before  the  Court  upon  a  bill  of  exceptions,  containing  a  special 
state  of  the  case.  On  shewing  cause,  the  single  question  was,  Whether  a 
bill  of  exceptions  would  lie  in  this  case  to  the  court  of  quarter  sessions  ? — By 
Lord  Hardwicke,  C.  J.  This  is  a  case  of  great  consequence,  and  there  may 
be  very  great  inconveniences  on  either  side.  It  hath  been  much  wished, 
that  a  bill  of  exceptions  would  lie  to  the  justices  at  their  sessions ;  because 
otherwise  it  may  sometimes  happen,  that  they  may  determine  in  an  arbitrary 
manner,  contrary  to  the  resolutions  of  the  courts  of  law.  For  if  the  justices 
will  not  state  the  facts  specially  (though  requested  to  do  so)  when  the  matter 
is  doubtful,  this  is  a  very  blameable  conduct  in  them,  and  it  Is  to  be  wished 
that  it  might  be  avoided.  On  the  other  hand,  there  may  be  very  great 
inconveniences  arising  from  the  abuse  of  bills  of  exceptions.  And  this 
matter  of  the  settlement  of  the  poor,  which  ought  to  be  rendered  cheap  and 
speedy,  may,  by  such  means,  be  rendered  dilatory,  expensive,  and  burthen- 
some.  Anil  after  a  full  hearing  of  the  arguments  on  both  sides,  the  Court 
were  unanimously  of  opinion,  that  a  bill  of  exceptions  doth  not  lie  to  the 
quarter  sessions. 

It  was  moved  to  set  aside  an  order  of  sessions,  confirming  an  order  upon 
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Bex  v.  Bray,  Bwrr.  S.  C.  683 ;  2  Bott,  993.  The  sessions  stated  the 
evidence  only,  and  not  the  fact  of  hiring.  It  was  sent  back  to  be  re-stated : 
and  the  majority  of  the  justices  there  refused  to  re-examine  the  pauper,  or 
to  hear  any  further  evidence ;  although  three  of  the  justices  then  on  the 
bench  had  not  been  present  at  the  appeal.  It  was  moved  to  send  it  again 
to  the  sessions,  to  be  a  second  time  re-stated.  Rex  v.  Page,  M.,  1764,  was 
cited,  where  the  question  was,  Whether  a  man  was  occupier  of  tithes,  or  only 
bailiff?  The  sessions  was  ordered  to  hear  further  evidence;  and  did  so, 
and  cited  Rex  v.  Hitcham,  H.,  33  Geo.  II.,  where  the  sessions  did  re-examine 
the  fact,  whether  the  pauper  was  a  single  or  a  married  man,  when  hired  ? — 
Unto  this  it  was  answered,  that  in  both  of  these  cases  it  was  necessary  to 
hear  the  .evidence  again :  in  the  present  case,  it  was  not  necessary ;  the 
matter  was  fully  examined  into  before ;  the  sessions  had  stated  the  evidence, 
without  drawing  the  conclusion ;  the  Court  thought  the  sessions  ought  to 
have  drawn  the  conclusion,  and  sent  it  back  to  them  for  that  purpose  only. 
They  have  now  done  so.  They  have  stated  a  hiring  for  a  year.  And  this 
Court  have  now  received  all  the  information  they  wanted. — By  Lord  Mans- 
field,  C.  J.  Whether  the  justices,  at  the  second  sesssions,  were  or  were  not 
obliged  to  hear  new  evidence,  is  a  question  that  must  depend  upon  the 
nature  of  the  case.  In  Page's  case,  new  evidence  was  necessary.  But  in 
the  present  case,  it  was  sent  back  only  to  cure  an  informality.  Here,  the 
pauper  had  before  given  a  full  account  of  the  agreement  Therefore  the 
justices,  at  the  second  sessions,  did  very  right  in  not  examining  him  over 
again. 

In  Rex  v.  Bromley,  6  T.  R.  330,  which  was  an  order  for  the  removal  of 
Sarah,  widow  of  J.  Ward;  the  respondents  proved  the  settlement  of 
J.  Ward  on  the  appellant  parish,  and  then  cohabitation  with  the  pauper 
as  his  wife.  The  appellants  then  called  Sarah,  to  prove  that  they  were  never 
married,  and  the  Court  refused  to  hear  her. — Lord  Kenyan  said,  the  evidence 
was  admissible,  but  the  sessions  must  judge  of  the  effect  of  it.  It  was  then 
proposed,  that,  on  the  re-hearing,  the  sessions  should  be  confined  to  the 
examination  of  Sarah,  and  of  witnesses  to  that  particular  point,  without 

Jutting  the  respondents  to  the  expence  of  proving  their  case  again. — Lord 
Zenyon.  The  whole  case  must  be  gone  into  again  at  the  sessions.  I 
remember  a  case,  some  years  ago,  when  the  same  objection  was  made,  and 
Lord  Mansfield  said,  that  it  was  like  granting  a  new  trial,  in  which  case  the 
whole  case  must  be  proved. 

After  the  determination  of  an  appeal  at  the  sessions,  if  the  order  is  reversed, 
and  the  paupers  will  not,  or  are  not  able  to  return  of  themselves,  to  the  place 
from  whence  they  were  improperly  removed,  it  seemeth  that  the  place  where 
they  are,  cannot  lawfully  be  rid  of  them  but  by  another  order  of  the  justices, 
setting  forth  the  matter  specially.  In  Hontton  v.  South  Beverton  (Comb. 
401 ;  2  Bott,  909),  two  justices  remove  a  man  from  Hontton,  Devon,  to  South 
Beverton,  Somerset.  They  appeal  to  the  sessions  in  Devon,  where  the  order  is 
reversed.  Now  two  justices  of  Somerset  may,  by  order,  remove  him  to  Honi- 
ton  again ;  for  it  is  but  an  execution  of  the  order  of  sessions,  which  could 
not  otherwise  be  done,  because  it  is  out  of  the  jurisdiction  of  the  court  of 
sessions. 

Bex  v.  /.  Sussex,  1  M.  fy  S.  631.  A  rule  was  obtained  for  a  certiorari  to 
remove  an  order,  in  an  appeal  between  Billinghurst  and  Slinfold.  The 
affidavits  stated,  that  the  appeal  had  been  heard  at  the  Michaelmas  sessions, 
when  the  order  was  confirmed,  subject  to  the  opinion  of  K.  B.  on  a  case  to 
be  stated.  A  case  had  been  drawn  by  counsel  for  Billinghurst,  in  Novem- 
ber, which  was  not  approved  of  by  the  solicitor  for  Slinfold ;  but,  although 
frequent  applications  were  made  to  him,  he  would  not  state  his  objections. 
The  case  was  afterwards  settled  by  the  Court,  at  the  Epiphany  sessions,  and 
a  copy  sent  to  the  solicitor  for  the  respondents ;  and  ne  was  again  applied 
to,  to  have  the  case  set  down  for  argument :  this  request  he  refused  to  com- 
ply with ;  but,  at  the  same  time,  gave  the  solicitors  for  the  appellants  to 
understand,  that  they  need  be  under  no  apprehension,  as  he  would  consent 
to  a  certiorari  issuing,  without  regarding  whether  the  six  months  had  expired 
or  not.     Under  the  impression  that  the  certiorari  would  be  consented  to,  the 
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What  is  to  be 
done  with  the 
pauper  when  the 
order  of  removal 
is  quashed. 


A  certiorari  to 
remove  an  order 
of  sessions,  con- 
firming an  order 
of  removal  by 
two  justices, 
must  be  moved 
for  within  six 
calendar  months 
after  such  order 
of  sessions  made, 
and  six  days' 
notice  of  such 
motion  must  be 
given  to  the  jus. 
tices,  pursuant  to 
13  Geo.  2.  c.  18, 
s.  5,  notwith- 
standing the 
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Rex  v.  J.  Nottingham,  1  Ses.  Ca.  422 ;  2  Bott,  776.  A  mandamus  'was 
granted  for  the  justices  to  give  costs  to  the  party  in  whose  favour  the  appeal 
had  been  determined ;  yet  upon  their  return  of  it,  the  Court  held  it  reason- 
able for  them  to  have  the  power  of  judging  whether  costs  shall  be  allowed 
or  not,  and  quashed  the  mandamus. 

Rex  v.  Stan*  field,  Burr.  S.  C.  205 ;  2  Bott,  776.  The  sessions  adjourned 
the  appeal  to  the  next  sessions,  and  ordered  four  guineas  costs  to  the  appel- 
lants; which  order  was  quashed  as  to  the  costs ;  for  the  sessions  cannot  give 
costs  on  a  mere  adjournment  of  the  appeal,  without  hearing  it 

Bv  9  Geo.  I.  c.  7,  s.  9.  For  the  preventing  of  vexatious  removals,  if  the 
justices  of  the  peace  shall,  at  their  quarter  sessions,  upon  an  appeal  before 
them  there  had,  concerning  the  settlement  of  any  poor  person,  determine  in 
favour  of  the  appellant,  that  such  poor  person  or  persons  was  or  were  unduly 
removed,  that  then  the  said  justice  shall,  at  the  same  quarter  sessions,  order 
and  award  to  such  appellant  so  much  money  as  shall  appear  to  the  said 
justices  to  have  been  reasonably  paid  by  the  parish,  or  other  place,  on  whose 
behalf  such  appeal  was  made,  for,  or  towards  the  relief  of  such  poor  person 
or  persons,  between  the  time  of  such  undue  removal,  and  the  determination 
of  such  appeal ;  the  said  money  so  awarded  to  be  recovered  in  the  same 
manner,  as  costs  and  charges  upon  an  appeal  are  prescribed  to  be  recovered 
by  the  said  statute  made  in  the  ninth  year  of  his  late  Majesty  King  William 
toe  Third,  intituled,  (c.  30.)  An  act  for  supplying  some  defects  in  the  laws  for 
the  relief  of  the  poor  of  this  kingdom. 

St.  Mary's,  Nottingham,  v.  Kirklington,  2  Sess.  Ca.  67;  2  Bott,  776. 
Motion  for  a  mandamus  to  the  justices,  commanding  them  to  allow  Kirk- 
Hngton  the  expence  their  officers  had  been  put  to,  in  keeping  a  poor  person 
from  the  time  of  his  removal,  till  the  order  was  discharged  by  the  sessions 
upon  appeal.    Mandamus  granted. 

Rex  v.  Great  Chart,  Burr.  S.  C.  194 ;  2  Bott,  1015.     An  order  was 

nmed  by  the  sessions  for  insufficiency;  and  the  sessions,  thereupon,  order 
the  costs  of  maintaining  the  pauper,  since  the  time  of  his  removal,  shall 
abide  the  event  of  the  cause,  in  case  Great  Chart  shall  think  proper,  by 
mother  order,  to  remove  the  pauper  to  Kennington;  which  order,  as  to  the 
:osts,  was  quashed  by  the  Court  of  King's  Bench,  because  the  sessions  must 
either  give,  or  not  give,  costs  at  tlie  time  when  they  make  their  order. 

Rex  v.  /.  Norfolk,  5  B.  $•  A .  484 ;  1  D.  &  R.  69 ;  1  D.  £  R.  Mag.  Ca. 
22.  An  order  for  the  removal  of  Hannah,  the  wife  of  E.  George,  had  been 
executed,  but,  by  consent  of  the  removing  justices,  had  been  superseded.  It 
lid  not  appear  whether  the  costs  of  maintenance,  between  the  execution  and 
mpersedeas  had  been  paid.  The  sessions  had  refused  to  enter  the  appeal. — 
Upon  a  motion  for  a  mandamus,  Bat/ ley,  J.,  said,  In  cases  like  this,  the  jus- 
ices  may  exercise  a  discretion  whether  they  will  enter  the  appeal  or  not,  so 
is  best  to  answer  the  purposes  of  justice.  If  the  parties  removing,  do  not 
;boose  to  pay  the  expences  of  maintenance  incurred,  previously  to  tide  super- 
sedeas, they  may  then  enter  the  appeal  for  the  purpose  of  compelling  them 
o  do  so.  If  they  are  willing  to  do  it,  the  sessions  may  refuse  to  enter  the 
ippeal. 
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When  the  objection  arises  from  interest,  it  is  usually  taken  upon  the  wit- 
ness's being  sworn  in  chief;  he  may  then  be  examined,  generally,  by  the 
counsel  for  the  opposite  party,  as  to  his  interest.  Upon  such  examination, 
he  may  be  askea  as  to  the  contents  of  a  particular  document,  without  its 
being  produced,  and  without  notice  given  to  the  other  party  to  produce  it,  for 
the  party  objecting  to  the  witness  could  not  know  before-hand,  whether  the 
witness  would  be  called  or  not  So  the  witness  may  discharge  himself 
generally  on  the  voire  dire,  without  strict  documentary  proof.  Thus  a  wit- 
ness, in  a  settlement  case,  haying  admitted  that  he  had  rateable  property  in 
the  township,  which  was  primA  facie  a  disqualification,  was  allowed  to  prove, 
on  the  voire  dire,  that  he  was  not  actually  rated  (a). 

Bat  objections  of  this  kind  are  no  longer  of  any  avail,  in  settlement  cases, 
it  baying  been  provided,  by  the  54  Geo.  III.  c.  170,  s.  9, "  That  no  inhabit- 
ant, or  person  rated,  or  liable  to  be  rated,  to  any  rates  or  cesses  of  any  district, 
parish,  township,  or  hamlet,  or  wholly  or  in  part  maintained,  or  supported 
thereby,  or  executing  or  holding  any  office  thereof  or  therein,  shall,  on 
inch  account,  be  deemed  an  incompetent  witness,  for  or  against  such  district, 
parish,  &c.,  in  any  matter  relating  to  such  rates  or  cesses,  or  relating  to  any 
order  of  removal,  or  the  settlement  of  any  pauper,  or  touching  any  bastards, 
chargeable,  or  likely  to  become  chargeable  to  such  district,  parish,  township, 
or  hamlet,  or  the  recovery  of  any  sum  or  sums  for  the  charges  or  mainte- 
nance of  such  bastards,  or  the  election  or  appointment  of  any  officer  or 
officers,  or  the  allowance  of  the  accounts  of  any  officer  or  officers  of  any 
such  district,  parish,  township,  or  hamlet;  any  law,  &c,  notwithstanding. 
So  that  in  parish  appeals,  or  other  proceedings  relating  to  parish  matters,  all 
objections  to  the  competency  of  any  witness,  on  the  score  of  interest,  or  by 
executing  any  office,  are  removed. 

[See  the  decisions  on  this  act  in  Meredith  v.  Gilpin,  6  Price,  146,  (ante, 
149:)  and  see  also  \  B.  &  A.  87;  2  Stark,  &  215;  Rex  v.  Hay/nan, 
M.  $  M.  401 ;  and  Marsden  v.  Stansfield,  7  B.  $•  C.  815.] 

In  Slocomb  v.  St.  John,  29th  August,  1829,  on  an  issue  to  try  whether  the 
parish  of  Putney  were  to  appoint  both  churchwardens,  or  whether  the  minis- 
ter, by  custom,  is  to  appoint  one,  Sir  J.  A.  Parke  held,  that  a  rated  inha- 
bitant of  the  parish  is  a  competent  witness  to  prove,  that  the  parish  select 
both  churchwardens,  saying,  that  the  principal  object  of  the  act,  on  the  face 
of  it,  appears  to  relate  to  the  poor,  yet  the  words  election  or  appointment  of 
officers  are  very  general.  Tried  at  Croydon;  Andrews,  Brodrick,  and  Thes- 
stiger,  for  plaintiff;  and  Gurney  and  Law  for  defendant 

But  in  Oxendon  v.  Palmer,  12th  August,  1829,  before  Sit  J.  A.  Parke, 
that  learned  judge,  after  consulting  Gaselee,  J.,  held,  that  an  inhabitant  of 
a  parish  is  not,  either  at  common  law,  or  under  this  act,  a  competent  wit- 
ness to  prove  the  right  of  surveyors  of  highways  in  a  parish  to  take  beach 
from  sea  shore  in  order  to  repair  highways. 

In  Smith  v.  Ashcomh,  in  Hilary  Term,  1820,  a  case  reserved  at  the  Devon- 
dbttv  sessions,  it  was  held,  that  the  statute  restored  the  competency  of  an 
oryerseer,  though  his  name  appeared  as  a  party  to  the  appeal.  The  case  is 
not  yet  reported,  and  the  same  point  is  now  pending  in  Hex  v.  Aylesbear. 

A  pauperis  a  competent  witness  and  may  bo  examined  as  to  the  fact  whether 
lie  had  ever  gained  a  settlement,  or  whether  there  was  a  reasonable  ground 
to  conclude  that  he  had  gained  a  settlement  in  the  appellant  parish  by 
apprenticeship  or  otherwise ;  per  Bayley,  J.,  in  Rex  v.  Yarwell,  9  B.  &  C. 
895 ;  and  per  Ashurst,  J.,  in  Rex  v.  Eriswell,  3  Term.  Rep.  720 ;  and  1  Nol. 
JPm  L.  488,  a  master  was  in  general  incompetent  to  prove  or  disprove  his 
servant's  settlement,  but  since  the  above  statute  he  may.  [See  cases,  post, 
904,  &c] 

Although  the  objection  to  the  competency  of  a  witness  ought  to  be  taken 
before  the  witness  is  examined  in  chief;  yet,  if  it  be  discovered,  at  any  sub- 
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it  seems  to  be  the  better  opinion  that  they  ought  to  be  answered,  in  order 
that  the  credit  of  the  witness  may  be  duly  estimated.  However,  as  observed 
by  Mr.  Starkie,  the  decision  of  this  question  is  of  less  practical  importance 
than  might  have  been  expected,  as  it  seems  to  be  allowed,  that  such  questions 
may  be  put,  and  it  is  obviously  of  little  consequence  whether  the  witness 
admits  that  which  is  insinuated  against  him,  or  refuses  to  answer  the  question. 
It  is  clear,  that  the  refusal  must  make  an  unfavourable  impression  against 
him,  since  an  honest  man  would  be  eager  to  deny  the  fact,  and  would  not 
refuse  to  answer,  merely  because  he  had  a  strict  legal  right  to  refuse.  But 
it  is  said  that  if  a  witness  refuse  to  answer  (a),  counsel  are  not  allowed  to 
comment  on  the  refusal. 

It  seems  clear  that  a  witness  cannot  be  examined  to  a  distinct  collateral 
fact,  for  the  purpose  of  impeaching  his  testimony,  by  contradicting  him,  nor 
in  order  to  discredit  his  testimony.  This  rule  does  not  exclude  tie  contra- 
diction of  the  witness,  as  to  any  facts  immediately  connected  with  the  sub-* 
ject  of  enquiry.  He  may  be  asked,  whether  he  has  not  used  certain  expres- 
sions of  revenge  or  malice  against  the  party,  and  in  case  of  denial,  he  may 
be  contradicted,  to  shew  his  motives  and  temper  in  the  particular  trans- 
action (b). 

Leading  questions  may  be  put  to  a  witness  upon  cross-examination,  with 
much  more  freedom  than  is  allowed  on  an  examination  in  chief.  But  those 
questions  must  not  assume  facts  to  have  been  proved,  which  have  not  been 
proved,  or  that  particular  answers  have  been  given,  contrary  to  the  fact 
The  Court  will  also,  in  general,  at  the  request  of  either  party,  order  the 
witnesses  to  be  examined  apart  from  the  hearing  of  the  rest,  in  order  to 
try  the  consistency  of  their  account.  It  is  discretionary  with  the  Court  to 
examine  a  witness,  if  he  has  remained  in  court  after  such  an  order  given. 
See  6  Bingh.  683 ;  Rex  v.  Colley  $•  Sweet,  M.  f  M.  329. 

It  will  have  been  seen,  that  the  credit  of  a  witness  may  be  impeached  by 
cross-examination.  This  may  also  be  effected,  by  contradicting  him  by 
opposite  testimony,  he  having  been  first  distinctly  interrogated  upon  the 
precise  question  in  cross-examination.  But,  it  must  be  recollected,  that  this 
cannot  be  done  with  respect  to  any  matters  purely  collateral.  He  may  also 
be  discredited  by  general  evidence,  that  he  is  not  to  be  believed  upon  his 
oath,  and  the  witness  who  answers  that  he  could  not  believe  another  witness 
on  his  oath,  may  be  asked,  upon  cross-examination,  as  to  the  grounds  upon 
which  that  belief  is  founded. 

But  a  party  cannot  discredit  his  own  witness,  or  shew  his  incompetency, 
except  that  where  he  is  under  the  necessity  of  calling  a  witness  for  the  pur- 
pose of  satisfying  the  formal  proof,  which  the  law  requires,  as  where  he  is 
attesting  witness  to  a  deed.  And  where  a  witness,  by  surprise,  gives  evi- 
dence against  the  party  who  called  him,  he  will  not  be  precluded  from 
proving  his  case  by  other  witnesses :  but  he  is  not  at  liberty  to  bring  evi- 
dence to  confirm  the  character  of  a  witness,  before  the  credit  of  that  witness 
has  been  impeached  (c).  A  witness  may  be  re-examined  upon  all  the  topics 
upon  which  he  has  been  cross-examined,  but  not  as  to  any  new  fact  uncon- 
nected with  such  cross-examination.  But  where  it  has  been  omitted  to  put 
a  question  as  to  any  material  fact,  in  the  first  instance,  the  course  is  to  apply 
to  the  Court  to  do  it,  when  the  question  will  be  put  or  not,  according  to  the 
discretion  of  the  Court  (d). 
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First — Of  Evidence  Generally,  fyc. 

Temporal  Court,  at  all  events  it  is  not  conclusive ;  for  the  jactitation  suit  is 
founded  merely  on  a  supposed  defamation,  and  the  question  of  marriage,  so 
far  as  it  is  involved  in  it,  is  merely  collateral,  and  the  sentence,  therefore,  is 
neither  direct  nor  conclusive,  as  to  any  marriage ;  it  amounts  to  no  more  than 
to  a  negative  of  any  matrimonial  contract,  as  far  as  yet  appears,  leaving  open 
to  new  proofs  of  the  same  or  any  other,  marriage  in  another  cause. 

Court  rolls,  corporation  books, — and  perhaps  books  of  some  private  com- 
panies, may  be  included  in  this  class, — are  partly  of  a  public  and  partly  of  a 
private  nature. 

Court  rolls  and  customaries  of  manors,  are  public  instruments  of  evidence 
as  between  the  lord  and  the  tenant,  for  by  them  the  inheritance  of  every 
tenant  is  preserved,  and  they  are  the  rolls  of  the  Manor  Court,  which  was 
formerly  a  court  of  justice.  They  are  evidence  of  customary  rights,  within 
the  manor,  or  which  have  been  handed  down  from  one  generation  to  another. 
Hence,  entries  upon  the  court  rolls  are  evidence  to  prove  the  mode  of  descent, 
although  no  instances  of  persons  having  taken,  according  to  that  mode,  be 
proved ;  so  they  are  to  prove  that  proclamations  have  been  made ;  a  custo- 
mary handed  down  from  steward  to  steward  with  the  court  rolls,  is  also 
evidence  of  the  mode  of  descent,  although  not  signed  by  any  one  (a). 

The  examined  copy  of  a  court  roll  is  admissible  in  evidence.  So  a  copy 
under  the  hand  of  the  steward  is  good  evidence  to  prove  the  copyholders 
estate  (b). 

The  books  of  a  corporation  are  evidence,  as  between  the  members  or  against 
them,  but  they  are  not  evidence  for  the  corporation  against  a  stranger,  and 
the  same  rule  holds  as  to  the  books  of  public  companies,  as  the  East  India 
Company,  the  Bank  of  England,  &c.  Corporation  books  are  proved,  by 
shewing  that  they  have  been  publicly  kept  as  such,  and  that  uxe  entries 
were  made  by  the  proper  officer,  or  by  one  who  acts  for  him,  pro  tempore, 
during  his  illness  or  necessary  absence.  And  the  seal  of  a  public  corporate 
body,  need  not  be  proved  by  a  person  who  saw  it  affixed  to  the  particular 
instrument,  but  it  suffices  to  shew  that  it  is  the  seal  of  the  corporation  (c). 

If  the  document  be  in  the  custody  or  power  of  the  opposite  party,  a  notice 
to  produce  it  must  be  served ;  or,  if  in  the  hands  of  a  third  person,  he  must 
be  served  with  a  subpoena  duces  tecum,  upon  which  he  must  be  ready  to 
produce  it,  if  ordered  by  the  Court.  And  it  is  only  where  the  production  of 
it  would  have  a  tendency  to  subject  him  to  a  criminal  charge,  penalty,  or 
forfeiture,  or  would  be  prejudicial  to  his  lien,  that  the  Court  will  excuse  the 
non-production  (d).  Wherever  a  deed,  or  other  instrument,  is  subscribed  by 
an  attesting  witness,  such  witness  must  be  called  to  prove  the  execution, 
and  it  has  been  expressly  held  that  die  subscribing  witness  must  be  pro- 
duced in  settlement  cases,  as  well  as  others,  4  M.  <$*  <S.  350. 

But  where  the  attesting  witness  is  dead,  or  blind,  or  insane,  or  infamous, 
or  has  become  interested  after  the  execution  of  the  deed,  or  out  of  the  king- 
dom, or  cannot  be  found  after  diligent  enquiry,  evidence  of  the  witnesses 
band-writing  is  admissible  (e).  Extreme  illness  will  not  dispense  with  his 
attendance,  3  Campb.  457. 

Where  a  deed  is  thirty  years  old  it  proves  itself,  and  no  evidence  of  its 
execution  is  necessary,  and  so  with  regard  to  receipts,  wills,  and  other  old 
writings  (/).  Where  an  old  deed  or  writing  is  offered  in  evidence,  without 
proof  of  execution,  some  account  ought  to  be  given  of  its  custody,  or  it 
should  be  shown  that  possession  has  accompanied  it.  (//)  But  it  has  been 
held  sufficient  to  produce  a  certificate  of  settlement  thirty  years  old,  without 
showing  that  it  had  been  kept  in  the  parish  chest  (h)  Even  if  it  appear 
that  the  attesting  witness  is  alive  and  capable  of  being  produced,  it  seems 
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5 roof,  or  presumption,  that  the  document  with  which  the  instrument  prod- 
uced has  been  compared,  was  written  by  the  party  whose  hand- writing 
is  to  be  proved,  the  evidence  of  the  witness  who  compared  them  is  inad- 
missible (a). 

The  mode  of  proving  the  due  execution  of  a  will(b),  is,  in  some  respects, 
more  strict  and  particular  than  that  by  which  the  validity  of  ordinary  deeds 
are  established,  it  is  therefore  reserved  to  be  stated  last,  under  the  head  of 
documentary  evidence. 

To  prove  a  devise  of  lands,  the  will  itself  must  be  produced :  an  exempli- 
fication, or  probate,  of  the  will  is  not  evidence  of  a  devise  of  realty  (e).  If 
the  will  is  lost,  the  register  book,  or  ledger  book  (d),  or  an  examined  copy ; 
or  if  there  be  no  such  copy,  parol  evidence  may  be  received  as  secondary 
evidence  of  its  contents,  but  not  the  probate  (e). 

It  is  sufficient  to  call  one  witness,  if  he  can  speak  to  all  the  requisites  of 
attestation,  to  prove  a  will  in  a  Court  of  Law  (/).  What  those  requisites 
are,  will  appear  by  the  statutes  against  frauds,  and  the  decisions  upon  the 
subject. 

The  statute  of  frauds,  29  C.  II.  &  III.  s.  5,  requires  that  all  devises  and 
bequests  of  lands,  or  tenements,  shall  be  in  writing,  and  signed  by  the  party 
so  devising  the  same,  or  by  some  other  person  in  his  presence,  and  by  his 
express  directions,  and  shall  be  attested  and  subscribed  in  the  presence  of 
the  devisor,  by  three  or  four  credible  witnesses,  or  else  shall  be  utterly  void, 
and  of  none  effect.  Notwithstanding  some  earlier  cases  to  the  contrary,  it 
seems  to  be  now  the  established  rule,  that  sealing,  without  signing,  is  not  a 
sufficient  execution  within  the  statute  (y).  It  is  sufficient  if  the  testator  sign 
bis  name  at  the  beginning,  or  side,  of  a  will,  for  the  statute  does  not  require 
him  to  subscribe  it  (/i).  If  the  will  is  written  on  several  sheets,  and  the 
testator  signs  some,  and  intends  to  sign  the  rest,  but  does  not,  this  is  not  a 
sufficient  execution  (t) ;  but  where  a  will,  written  on  three  sides  of  a  sheet  of 
paper,  concluded  by  stating  that  the  testator  had  signed  his  name  to  the  first 
two  sides,  and  had  put  his  hand  and  seal  to  the  last,  and,  in  fact,  he  had  put 
bis  hand  and  seal  to  the  last,  but  had  omitted  to  sign  the  two  other  sides,  the 
execution  was  held  good ;  the  signing  of  the  last  sheet  shewing  that  the 
former  intention  had  been  abandoned  (A).  Where  the  testator  is  blind,  it  is 
not  necessary  to  read  over  the  will  in  the  presence  of  the  attesting  witnesses, 
previously  to  execution  (/). 

The  statute  does  not  direct  that  the  witnesses  shall  see  the  testator  sign, 
and,  therefore,  it  is  sufficient  if  the  testator  acknowledge  to  the  witnesses, 
either  separately,  or  all  together,  that  the  will,  or  the  hand-writing,  is  his  (m). 
If  the  witnesses  set  their  mark  to  the  will,  it  is  a  sufficient  attestation  (»),  and 
they  may  attest  it  several  times ;  but  in  that  case,  one  witness  alone  will 
not  be  able  to  prove  the  due  execution  of  the  will.  If  the  will  is  contained 
in  several  sheets,  the  whole  should  be  in  the  room  at  the  time  of  the  attesta- 
tion ;  and  whether  it  was  so,  or  not,  is  a  question  for  the  jury  (o).  By  the 
statute  of  frauds,  the  witnesses  must  attest  and  subscribe  the  will  in  the  pre- 
sence of  the  testator;  but  it  is  sufficient  if  the  testator  was  in  such  a  position 
that  he  might  see  the  witnesses  attest,  as  where  he  was  in  one  room,  and  the 
witnesses  in  another,  where  he  might  have  seen  them  through  a  broken 
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(a)  Randolph  v.  Gordon,  5  Price,  312. 

(6)  See  the  full  notes  Chitty's  Col. 
Stat.  tit.  Wills,  1125,6,  in  notes. 

(c)  B.  N.  P.  246  ;  Comb.  46. 

(<f )  St.  Legar  v.  Adams,  1  Lord  Ray- 
mond, 731  ;  B.  N.  P.  246 ;  1  Phill.  Ev. 
478. 

(e)  Doe  v.  Calvert,  2  Camp.  389. 

(/)  B.  N.  P.  264 ;  Ijmeford  v.  Eyre, 
1  P.  Wms.  741. 

(g)  Smith  v.  Evans,  1  Wils.  313  ; 
Grayson  v.  Atkinson,  2  Ves.  459  ;   B.  N. 
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(h)  ilillan  v.  King,  3  Lev.  86,  9  Ves. 
248. 

(0  Right  v.  Price,  Dougl.  241. 

(k)   Winsor  v.  Pratt,  2  B.  cV  B.  650. 

(/)  Longchamp  v.  Fish,  2  N.  R.  415. 

(m)  Stonehouse  v.  Evelyn,  3  P.  Wms. 
254  ;  Grayson  v.  Atkinson,  2  Ves.  454  ; 
1  Ves.  $  B.  362  ;  While  v.  Trustees  Bri- 
tish Museum,  6  Bingh.  318,  320. 

(n)   Harrison  v.  Harrison,  8  Vet.  185. 

(o)  Bond  v.  Seawell,  3  Burr.  1773. 


First— 0/  Evidence  Generally,  fa.  80 1 

Where  the  title  to  personal  property  under  a  will  is  in  question,  the  origi-       First,  Of 
nal  will  cannot  be  read  in  evidence  without  some  indorsement  upon  it,  For    evidence  gene- 
the  purpose  of  authentication,  but  the  probate  must  be  produced  («).    The       rally,  b\e.   • 
seal  of  the  Ecclesiastical  Court  on  the  probate,  proves  itself  (b).     If  the  a  ofdocumen. 
probate  be  lost,  it  is  not  the  practice  of  the  Ecclesiastical  Court  to  grant  a  tary  evidence, 
second  probate,  but  only  an  exemplification,  which  will  be  evidence  of  proof  of  probate. 
the  proving  of  the  will  (c).    To  prove  the  probate  revoked,  an  entry  of  the 
revocation  in  the  book  of  the  Prerogative  Court  is  good  evidence  (d). 

Administration  is  proved  by  the  production  of  the  letters  of  administra-  Proof  of  letters 
tion,  or  of  a  certificate  or  exemplification  thereof,  granted  by  the  Ecclesias-  g^j*™*111**1*- 
tical  Court  (f),  or  without  producing  the  letters  of  administration,  by  the 
original  book  of  acts  directing  the  grant  of  the  letters  (/),  and  an  examined 
copy  of  the  act  book,  stating  the  grant  of  letters  of  administration  to  the  de- 
fendant, is  proof  of  his  being  administrator,  without  notice  to  produce  the 
letters  (g). 

3.  Of  Secondary  Evidence.  (A) 

It  is  a  general  rule  that  the  best  evidence  must  be  given  of  which  the  s.  of  secondary 
nature  of  the  case  is  capable.  Secondary  evidence,  therefore,  is  inadmissible,  evidence, 
unless  the  impossibility  of  procuring  better  evidence  be  previously  shewn  (t). 

To  establish  that  better  evidence  cannot  be  obtained  m  the  case  of  a  lost  what  ground 
deed,  after  proof  of  its  due  execution  (*),  the  loss  of  the  deed  must  be  proved,  J^lE^if0* 
and  if  two  or  more  parts  have  been  executed,  the  loss  or  destruction  of  all  of  secondary  °D 
the  parts  should,  it  seems,  be  proved,  before  other  evidence  can  be  receiv-  evidence. 
ed  m.  Where  the  instrument  is  in  the  possession  of  the  opposite  part,  parol 
evidence  of  its  contents  cannot  be  given,  without  proof  or  the  service  of  a 
notice  to  produce  it  All  the  proper  sources,  from  which  the  primary  evidence 
can  be  procured,  must  be  exhausted,  before  secondary  evidence  can  be  ad- 
mitted. Thus  the  party  who  has  the  legal  custody  of  an  instrument,  must 
be  applied  to  before  parol  evidence  can  be  received  (m).  Where  secondary 
evidence  is  offered,  in  consequence  of  the  loss  of  the  primary  evidence,  it 
must  be  shewn,  in  order  to  establish  the  loss,  that  diligent  search  has  been 
made  in  those  quarters  from  which  the  primary  evidence  was  likely  to  be 
produced.  Where  the  publisher  of  a  paper,  in  which  a  libel  had  appeared, 
stated  that  he  believed  the  original  was  either  destroyed  or  lost,  having 
been  thrown  aside  as  useless ;  this  was  held  sufficient  to  let  in  secondary 
evidence  (»).  So  where  a  licence  to  trade  had  been  returned  to  the  secretary 
of  the  governor  who  had  granted  it,  and  the  secretary  swore  that  it  was  his 
custom  to  destroy  or  put  aside  such  licences  amongst  the  waste  papers  of  his 
office  as  of  no  further  use,  and  that  he  supposed  he  had  disposed  of  the  licence 
in  question, in  the  same  manner  as  other  licences,  and  that  he  had  searched 
for  it,  but  did  not  recollect  whether  he  had  found  it  or  not,  though  he  did 
not  think  he  had  found  it ;  the  Court  held  the  loss  sufficiently  proved  (o). 
So  in  a  settlement  case  where  it  was  proved  that  one  part  only  of  an  inden- 
ture had  been  executed,  that  the  pauper  and  master  were  both  dead  at  the 
time  of  the  trial,  and  that  an" inquiry  for  it  had  been  made  of  the  pauper 
shortly  before  his  death,  who  said  that  the  indenture  had  been  given  up  to 
him  after  the  expiration  of  the  apprenticeship,  and  that  he  had  burnt  it,  and 
that  an  inquiry  had  also  been  made  of  the  daughter  and  sole  executrix  of 
the  master,  who  said  she  knew  nothing  about  it ;  it  was  held  that  a  sufficient 
inquiry  had  been  made  to  render  parol  evidence  of  the  contents  admissi- 


on)  Rex  v.  Barnes,  1  Stark.  Rep.  24$.  (g)   Davis  t.  Williams,  13  East,  232. 

(/>)  Kempton  v.    Cross,    Rep.    temp.  (h)  See  division,  ante,  792. 

Hardw.  108.  (i)  B.  N.  P.  293. 

(c)  Shepherd  v.  Shorthose,  1  Str.  412.  (Jc)  Rex  v.  Culpepper,  Shin. 673. 

(d)  Ramsbottom's  Case,  1  Leach,  C.  C.  (/)  B.  N.  P.  254. 

4  Ed.  25  in  notes.  (ro)   Rex  v.  Stoke  Golding,  1  B.b)  A. 

(e)    Kempton    v.    Cross,    Rep.  temp.  173. 

Hardw.  108  ;  B.  i\.  P.  246.  (n)   Rex  v.  Johnson,  7  East,  66. 

<J)  Ibid.  Elden  v.  Keddel,  8  East ,  187.  (o)  Kensington  v.  Ingles,  8  East ,  278. 


First — Of  Evidence  Generally,  Sfc. 

If  the  declarations  have  been  made  after  a  controversy  has  arisen  with 
regard  to  the  point  in  question,  they  are  inadmissible  (a).  It  is  not  neces- 
sary, in  order  to  exclude  the  evidence,  to  show  that  the  controversy  was 
known  to  the  person  making  the  declaration  (b). 

In  a  variety  of  cases  the  declarations  of  deceased  persons  made  against  their 
own  interest,  have  been  admitted.  Thus,  entries  by  a  deceased  steward,  of 
money  received  by  him  from  different  persons,  in  satisfaction  of  trespasses 
committed  on  the  waste,  are  admissible  to  prove  that  the  right  to  the  soil  of 
the  waste  was  in  his  master  (c).  So  also  a  declaration  by  a  deceased  occu- 
pier of  land,  that  he  rented  it  under  a  certain  person,  is  evidence  of  that 
person's  seisin  (d).  Entries  made  by  a  deceased  collector  of  rates,  charging 
himself  with  the  receipt  of  money,  and  made  by  him  in  tbe  public  books  of 
his  office,  are  admissible  against  his  surety  to  prove  the  receipts  (<■).  So 
entries  in  the  land-tax  collector's  books,  stating  A.  B.  to  be  rated  for  a  parti- 
cular house,  and  his  payment  of  the  sum  rated,  are  evidence  to  show  that 
A.  B.  was  occupier  of  the  premises  at  the  time  (/). 

Where  the  effect  of  the  entry  is  not  to  charge  the  person  or  servant  who 
made  it,  and  who  is  since  dead,  it  is  not  evidence ;  thus,  in  an  action  for 
the  hire  of  horses,  an  entry  by  the  plaintiff's  servant,  since  dead,  stating 
die  terms  of  the  agreement  with  the  defendant,  is  not  evidence  (g). 

Hearsay,  or  common  reputation,  is  admissible  to  prove  public  or  general 
rights  (A).  So  it  is  admissible  to  prove  a  right  affecting  a  number  of  per- 
sons, and  which  is,  therefore,  in  the  nature  of  a  public  right,  as  a  manorial 
custom  (t),  the  boundaries  between  parishes  or  manors,  &c  (k).  Though  general 
reputation  is  evidence,  yet  the  tradition  of  a  particular  fact  is  not  (/).  Before 
a  customary  right,  &c.,  can  be  proved  by  evidence  of  reputation,  a  founda- 
tion must  be  laid,  shewing  acts  of  ownership,  and  then  the  evidence  of  repu- 
tation becomes  admissible,  such  evidence  being  confined  to  what  old  persons, 
who  were  in  a  situation  to  know  what  these  rights  are,  have  been  heard  to 
say  concerning  them  (m).  These  declarations,  as  in  questions  of  pedigree, 
must  not  have  been  made  post  litem  motam  (n).  Though  where,  in  a  suit 
as  to  the  custom  of  a  manor,  it  is  attempted  to  give  in  evidence  depositions 
in  a  former  suit  relative  to  a  custom  of  the  same  manor,  it  is  no  objection 
that  the  depositions  taken  in  the  former  suit  were  post  litem  motam,  if  the 
two  suits  were  not  upon  the  same  custom,  and  where  the  former  suit  is  very 
ancient ;  it  is  unnecessary  to  prove,  by  extrinsic  evidence,  that  the  witnesses 
who  made  the  depositions,  were  in  the  situation  in  which  they  profess  to 
stand,  or  that  they  had  the  means  of  becoming  acquainted  with  the  customs 
of  the  manor  (n).  Declarations  of  old  persons,  concerning  tbe  boundaries 
of  parishes  and  manors,  have  been  admitted  in  evidence,  although  the  old 
persons  were  parishioners,  and  claimed  rights  of  common  on  the  wastes 
which  their  declarations  had  a  tendency  to  enlarge  (/?).  So  declarations  on 
a  question  of  parochial  modus  were  received,  though  the  deceased  was  a 
parishioner,  and  liable  to  pay  tithes  (q). 

It  is  now  considered  as  settled  law  that  the  ex-parte  examination  of  the 
pauper  taken  in  writing  on  oath  before  two  magistrates,  whether  for  the  pur- 
pose of  inquiring  into  his  settlement  (r),  or  of  removing  him  (*),  is  not  ad- 


(a)  Berkeley  Peerage  case,  4  Campb. 
401  ;  Banbury  Peerage  case,  2  Selw. 
N.  P.  712,  4th  ed. 

(b)  4  Campb.  417. 

(f)  Barry  v.  Bebbington,  4  T.  R.  514. 
(rf)   Uncle  v.  Watson,  4  Taunt.  16. 
(e)   Goss  v.    WaUington,   3    B.  $f  B. 

132  ;  Middleton  v.  Melton,  10  B.  #  C. 

317;  Whit  mash  v.  George,  8  B.  %  C.  556. 

(/)  Doe  v.  Cartwright,  1  I?.  $  M.  62. 

(g)  Calvert  v.  Archbishop  of  Canter- 
bury, 2  Esp.  646. 

(h)  See  the  Berkeley  Peerage  case,  4 
Campb.  415  ;  Weeks  v.  Sparke,  1  M.  $ 
S.  686  ;  Moorewood  v .  Wood,  1 4  East ,  329. 


(i)  Denw.  v.  Sprau,  1  T.  R.  466. 

(k)  Nichols  v.  Parker,  14  East,  331. 
or  a  Modus  Weeks  v.  Sparke,  1  M.&\S.69\, 

(/)  Weeks  v.  Sparke,  1  M.  ft  S.  687  ; 
Ireland  v.  Powell,  Peake,  Ev.  15. 

(m)  Ibid. 

(n)  Rex  v.  Cottont  3  Campb.  444. 

(o)  Freeman  v. Phillips,  4  Af.  ft  S.  486. 

(p)  Nichollsv.  Parker,  14  East,  331. 

(g)   Harewooil  v.  Sims,  1  Wightw.  112. 

(r)  Rex  v.  Eriswall,  3  T.  R.  707  ; 
Rex  v.  Ferry  Frystone,  2  East,  54  ;  Rex 
v.  Abergevilly,  id.  75. 

(«)  Rex  v.  Nirneham  Courtney,  1  East, 
375. 
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himself  when  he  was  four  years  of  age,  in  the  parish  of  A.,  is  no  proof  that     Secondly,  Of 
he  was  born  there.    Rex  v.  Trowbridge,  7  B.  fr  C.  252.  evidence  of  set- 

In  Rex  v.  Erith,  8  East,  539.  It  appeared,  on  the  evidence  of  the  pauper,      tUment,  fa. 
that  he  remembered  being  at  Erith  with  his  father ;  that  they  had  no  fixed   ,  of  eT4deilce  & 
residence ;  and  that  his  father,  who  was  now  dead,  had  told  him  that  he  was  settlement  by 
born  a  bastard  at  Erith,  and  had  pointed  to  that  place  as  they  were  passing,  blrth- 
telling  him  that  that  was  the  place  of  his  (the  pauper's)  birth.  A  search  was  Hearsay  deciara- 
made  in  the  books  of  the  parish  of  E.,  and  no  register  of  the  pauper's  bap-  as  to^epS^f 
tism  was  to  be  found  there.    The  sessions  thought  this  sufficient  evidence  of  his  son's  birth,  is 
the  pauper's  birth  at  E.    The  judgment  of  the  Court  was  delivered  by  Lord  not  *vid«nce. 
JSilenborovgh.    The  controversy  was  not,  as  in  a  case  of  pedigree,  from  what 
parents  the  child  derived  its  birth,  but  in  what  place  an  undisputed  birth, 
derived  from  known  and  acknowledged  parents,  has  happened.   The  point, 
thus  stated,  turns  on  a  single  fact,  involving  no  question  but  that  of  locality, 
and,  therefore,  not  governed  by  the  rules  applicable  to  places  of  pedigree ;  and 
is  to  be  proved,  therefore,  as  other  facts  generally  are  proved,  according  to  the 
ordinary  course  of  the  common  law ;  that  is,  by  evidence  to  which  the  objec- 
tion of  hearsay  does  not  apply.    We  are,  therefore,  upon  this  ground,  of 
opinion  that  the  evidence  of  the  father's  declaration  as  to  the  birth-place  of 
the  pauper,  the  bastard,  ought  not  to  have  been  received.    Order  of  sessions 
quashed,  (ante,  802.)  [See  Phill.  Ev.  229.  6th  edit.  3  Stark,  on  Evid.  1115.] 

The  declaration  of  a  deceased  mother,  as  to  the  time  of  birth,  is  admissible 
in  evidence,  upon  a  question  as  to  the  place  of  birth  of  the  child,  though  the 
father  be  living.  Rex  v.  Birmingham;  Rex  v.  Aston,  K.  B.,  Oct.  1829; 
Steer's  Par.  L.  599.     [See  ante,  802.] 

Rex  v.  North  Petherton,  5  B.  $•  C.  508 ;  8  D.  $•  R.  325;  4  D.  $•  R. 
Mag.  Ca.  79.  Joseph  Rich  was  removed  from  North  Petherton  to  West  The  register  of 
Monckton.  Order  quashed.  Case :  To  make  out  the  settlement  of  the  !jK£^J«32it 
pauper's  father,  it  was  proved  by  a  copy  of  the  parish  register  of  Spaxton,  evidence  of  the 
that  he  was  baptized  in  that  parish.  There  was  no  other  evidence  of  his  place  of  a  per- 
having  been  born  in  that  parish,  and  the  sessions  thought,  on  the  authority  t0l|,iWrtl1' 
of  Creech  St.  Michael,  v.  Pitminster,  that  they  were  bound  to  consider  the 
register  by  itself,  prima  facie  proof  of  the  place  of  his  birth.  When  that 
case  was  quoted  in  King's  Bench,  Bayley,  J.,  said,  We  do  not  know  at  what 
age  the  pauper's  father  was  baptized.  It  was  urged,  that  he  was  baptized 
within  a  very  short  time  after  his  birth.  According  to  the  doctrine  of  the 
church,  touching  baptism,  "  the  pastors  and  curates  are  directed  to  admonish 
the  people,  that  they  defer  not  the  baptism  of  infants  any  longer  than  the 
Sunday  next  after  the  child  be  born,  unless  upon  great  and  reasonable  cause 
declared  by  the  curate,  and  by  him  approved." — Gibson's  Codex.  Jur.  Ecc. 
Bap.  tit.  18,  c.  9.  The  counsel  on  the  other  side  were  stopped  by  the  Court. 
— Bayley,  J.  The  register  of  baptism  per  se  is  not  evidence  of  the  place  of 
birth.  If  the  age  of  the  child  at  the  time  when  it  was  baptized  could  be 
ascertained,  the  register  might,  in  some  cases,  be  evidence  of  the  place  of 
birth.  If  the  child  were  then  very  young,  the  register  would  be  presumptive 
evidence  that  it  was  born  in  that  parish  where  it  was  baptized ;  but  if  the 
child  were  not  then  young,  the  circumstance  of  its  having  been  baptized  in  a 
particular  parish,  would  afford  no  presumption  that  it  was  born  there.  Here 
there  was  no  evidence  to  shew  the  age  of  the  child  when  it  was  baptized. 
We  think,  therefore,  that  the  case  must  go  back  to  the  sessions  to  be  re- 
beard,  in  order  that  they  may  ascertain  by  other  evidence  whether  the  father 
of  the  pauper  was  born  in  the  parish  of  Spaxton  or  not.  We  do  not  say 
that  a  register  of  baptism  is  not  evidence  of  the  place  of  birth,  when  accom- 
panied with  proof  of  other  circumstances,  but  that,  taken  by  itself,  it  is  not 
evidence  of  the  place  of  birth. — Holroyd,  J.  I  am  of  the  same  opinion.  I 
think  the  register  alone  is  not  sufficient  to  establish  the  place  of  birth. 
It  would  be  sufficient,  coupled  with  proof  that  the  pauper's  parents  were 
living  within  the  same  parish  at  the  time  of  the  baptism,  or  that  the  birth 
had  been  shortly  previous  to  the  baptism,  which  latter  circumstance  would 
afford  a  strong  presumption  that  the  child  was  born  in  the  same  parish 
where  it  was  baptized. — Littledale,  J.,  concurred. 
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&nd  Elizabeth  were  never  married,  and  that  the  supposed  other  husband  was 
then  living.  But  the  Court  refused  to  receive  his  testimony,  and  were  of 
opinion,  that  the  marriage  of  John  and  Elizabeth  was  proved,  and  that  the 
pauper  gained  a  settlement  at  Stock  land.  It  was  moved  to  quash  the  order 
of  sessions.  The  objection  was,  that  they  ought  to  have  admitted  the  father 
to  give  evidence  of  his  never  having  been  lawfully  married. — But  Lord 
Mansfield j  C.  J.,  seemed  to  think,  that  thirty  years  cohabitation  as  man  and 
wife,  was  sufficient  proof  to  the  justices  to  found  an  order  of  removal  upon. 
However,  a  rule  was  made  to  shew  cause ;  but  on  the  last  day  of  term  the 
objection  was  given  up,  and,  by  consent,  the  order  of  sessions  was  affirmed, 
ana  the  recognizance  discharged. 

Rex  v.  Luffe,  8  East,  193.  An  order  of  bastardy  was  made,  adjudging 
M»  Taylor  to  be  the  mother  of  a  bastard  child :  and  the  order  stated  her  to 
be  the  wife  of  J.  T.,  and  that  it  appeared  as  well  on  the  oath  of  the  said 
M.  T.j  as  otherwise,  that  her  husband  had  been  beyond  the  seas,  and  that  she 
did  not  see  her  said  husband,  or  had  access  to  him,  from,  &c.  &c,  and  that 
her  husband  returned  only  fourteen  days  before  the  birth,  and  adjudging  as 
well  on  the  oath  of  the  said  M.  T.  as  otherwise,  the  said  //.  L.  to  be  the  re- 
puted father  of  the  said  bastard  child.  One  point  was,  that  the  wife  was 
admitted  to  prove  non-access,  which,  it  was  contended,  ought  not  to  have 
been.     And  it  was  held,  by  Lord  Ellenborough,  C.  J.,  that  the  wife  might 

rre  the  fact  of  her  connection  with  that  person  whom  she  charged  as  being 
real  father  of  the  child.  And  the  whole  of  the  judgment  of  the  C.  J., 
and  the  other  judges,  went  upon  the  supposition  that  she  was  not  a  witness 
to  the  fact  of  non-access,  but  only  to  the  fact  of  criminal  connection ;  and 
that  the  words,  "  as  otfterwise"  implied  that  other  persons  were  examined  on 
oath.  The  second  point  discussed  in  the  case,  is  not  material  in  this  place. 
The  third  point  was,  that  the  non-access  of  the  husband  ought  to  have  been 
proved  during  the  whole  time  of  pregnancy. — In  answer  to  this,  it  was  said 
by  the  Court,  that  natural  impossibility,  the  being  within  the  age  of  puberty, 
and  #reat  infirmity,  would  bastardise  the  issue  though  the  husband  had 
And  that  it  was  always  a  matter  of  evidence,  whether  the  husband 
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could,  by  possibility,  be  the  father  of  the  child. — But  they  left  in  full  force 
the  role  of  law,  that  marriage  before  the  birth  made  the  after-born  child, 
the  conception  of  which  commenced  before  marriage,  the  legitimate  child  of 
the  parties  marrying.     [See  tit.  Bastarfc,  vol.  I.] 

In  Rex  v.  Kea,  11  East,  132.  The  sessions  received  the  evidence  of  a 
person  who  had  been  the  wife  of  the  father  (since  deceased)  of  the  pauper, 
and  was  now  the  wife  of  another,  to  prove  that  her  first  husband  had  not 
had  access  to  her  daring  a  certain  period,  viz.  at  the  time  of  the  conception 
of  the  pauper,  and  for  many  months  before. — Lord  Ellenborough,  C.  J., 
said,  that  to  hold  this  evidence  receivable,  would  be  to  overthrow  Rex  v. 
Rending,  &c,  which  were  not  meant  to  be  over-ruled  in  Rex  v.  Luffe;  the 
Court  intending  in  that  case,  that  the  wife  had  only  been  examined  to  the 
facts  she  might  legally  prove,  and  not  to  the  non-access  of  the  husband. 
And  the  Court  also  said,  that  the  death  of  the  husband  made  no  difference. 
Where  the  husband  is  within  the  realm,  it  is  not  incumbent  on  the  party 
alleging  bastardy  to  prove  that  the  husband  could  not,  by  any  possibility, 
have  had  access  to  the  wife ;  it  is  sufficient  to  adduce  such  circumstantial 
evidence  as  satisfies  the  minds  of  the  jury.  The  removal  of  the  husband  to  a 
place  distant  from  the  wife,  her  cohabiting  with  another  man,  and  the  fact 
that  the  son,  whose  legitimacy  is  questioned,  took  the  name  of  the  latter  from 
his  birth,  and  which  he  and  his  descendants  afterwards  retained,  is  strong 
evidence  of  illegitimacy. 

Goodright  v.  Saul.  4  T.  R.  3,'i6.  A  parish  may  also  be  estopped  by  a 
certificate  acknowledging  the  bastard  to  be  settled  with  them.  [See  284, 
5,6.] 


The  wife  may 
prove  the  feet  of 
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But  not  the  non- 
access  of  the 
huiband. 


VOL.  IV 


F   F   F 


Secondly — Of  Evidence  of  Settlement  in  Particular  Cases.  809 

was  present  at  the  marriage,  was  dead.    So  that  the  plaintiff  could  not  prove     Secondly,  Of 
the  actual  marriage  by  any  evidence.  But  the  plaintiff  proved  articles  between    evidence  of  set- 
the  man  and  his  wife,  made  after  marriage,  for  settling  of  the  wife's  estate,      tlement,  frc. 
with  the  privity  of  relations  on  both  sides.    They  proved  cohabitation,  name,  s  ETWence  ^ 
and  reception  of  her  by  every  one  as  his  wife,  and  insisted  that  this  evidence  settlement  by 
was  admissible ;  and  that  lately  in  ejectment,  before  Lord  Mansfield,  this  sort  marriage. 
of  evidence  was  offered  and  received.  In  answer  to  this  Lord  Mansfield  said, 
it  certainly  may  be  done  so,  in  all  cases  except  two :  one  is  in  prosecutions 
for  bigamy ;  and  this  case  (if  such  proof  cannot  be  here  received)  is  the 
other.    It  was  proved,  further,  that  the  defendant  Miller  confessed  to  the 
landlord  of  the  lodgings,  that  she  was  Captain  Morris's  wife,  and  that  he, 
the  defendant,  had  committed  adultery  with  her:  and  confession  is  the 
strongest  evidence. — Lord  Mansfield.  In  these  actions,  there  must  be  proof 
of  a  marriage  in  fact,  as  contrasted  to  cohabitation  and  reputation  of  mar- 
riage arising  from  thence.    Perhaps  there  need  not  be  strict  proof  from  the 
register,  or  by  a  person  present ;  but  strong  evidence  must  be  had  of  the  fact, 
as  by  a  person  present  at  the  wedding-dinner,  if  the  register  be  burnt,  and 
the  minister  and  clerk  are  dead.    The  case  of  bigamy  is  stronger  than  this. 
And  on  an  indictment  for  that  offence,  Dennison,  J.,  on  the  Norfolk  circuit, 
ruled,  that  though  a  lawful  canonical  marriage  need  not  be  proved,  yet  a 
marriage  in  fact  (whether  regular  or  not),  must  be  shewn.    But,  except  in 
these  two  cases,  I  know  of  none,  where  reputation  is  not  a  good  proof  of 
marriage. 

Proof  of  an  actual  marriage  is  not,  in  all  cases,  sufficient;  for  it  may  be 
shewn,  that  the  solemnities  required  by  statute,  and  without  which  the  mar- 
riage would  be  void,  have  not  been  observed. 

The  first  statute  requiring  the  observance  of  particular  forms,  was  the  26 
Geo,  II.  c.  33,  the  11th  section  of  which  was  repealed  by  3  Geo.  IV.  c.  75. 
That  section  enacted,  that  marriages  by  banns,  without  consent  of  parents, 
should  be  void.  The  3  Geo.  IV.  c.  76,  contained  a  retrospective  clause 
legalizing  marriages  in  such  cases.  As  to  the  then  state  of  the  law,  Lord 
TaUerden  has  observed, "  The  4  Geo.  IV.  c.  17,  repeals  the  3  Geo.  IV.  c.  75, 
except  as  to  things  done  under  its  provisions,  and  except  so  far  as  it  repealed 
any  former  act,  or  any  clause,  matter,  or  thing,  therein  contained.  The  retro- 
spective clause  in  3  Geo.  IV.  c.  75,  did  operate  with  respect  to  the  particular 
marriages  to  which  it  applied,  as  a  repeal  of  the  clauses  in  26  Geo.  II.  c.  33, 
which  rendered  them  invalid ;  it  therefore  was  not  repealed  by  the  subsequent 
statutes,  and  the  marriage  of  an  illegitimate  minor  is  perfectly  good,  even  if 
by  licence ;  if  by  banns  it  was  so  before  3  Geo.  IV.  c.  75."  Rose  v.  Blakemorc, 
£.,  7  Geo.  IV.,  Ryan  4'  Moody,  382.  The  4  Geo.  IV.  c.  17, and 26  Geo.  II., 
were  altogether  repealed  by  the  following  statute. 

By  stat.  4  Geo.  IV.  c.  76,  s.  8.  No  minister,  &c,  solemnizing  marriage  Of  dissent  of 
between  persons,  both  or  one  of  whom  shall  be  under  the  age  of  twenty-one  5252? &c' of 
years,  after  banns  published,  shall  be  punished  by  ecclesiastical  censures  for 
so  doing,  without  consent  of  parents  or  guardians  required  by  law,  unless 
such  minister,  Vc.,  shall  have  notice  of  their  dissent :  and  if  such  parents  or 
guardians  shall  publicly  declare,  or  cause  to  be  declared,  in  the  church  or 
chapel  where,  and  at  the  time,  the  banns  are  so  published,  their  dissent  to 
such  marriage,  such  publication  of  banns  shall  be  absolutely  void. 

Sect.  21.  If  any  person  shall  solemnize  matrimony  in  any  other  place  Marrying  with- 
than  a  church  or  such  public  chapel  wherein  banns  may  be  lawfully  pub-  banns,  felony  in 
lished,  unless  by  special  licence,  or  shall  solemnize  matrimony  without  due  the  minister, 
publication  of  banns,  or  at  any  other  time  than  between  eight  and  twelve  in 
the  forenoon,  unless  licence  be  first  obtained  from  some  person  having  autho- 
rity to  grant  the  same,  or  if  any  person  falsely  pretending  to  be  in  holy 
orders  shall  solemnize  matrimony  according  to  the  rites  of  the  church  of 
England;  every  such  offender  shall,  on  conviction,  be  guilty  of  felony,  and 
transported  for  fourteen  years;  provided,  that  all  prosecutions  for  such  felony 
shall  be  commenced  within  three  years  after  offence  committed. 

Sect.  22.  Provided,  "  That  if  any  persons  shall  knowingly  and  wilfully  JJjjJjJ^JJ 
intermarry  in  any  other  place  than  a  church,  or  such  public  chapel  wherein  wilfully  many 
banns  shall  be  lawfully  published,  unless  by  special  licence  as  aforesaid,  or  in  any  other 
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section,  and  is  calculated  to  prevent  fraudulent  and  clandestine  marriages,    Secondly,  Of 
by  depriving  the  guilty  party  of  the  pecuniary  benefit,  which  is  most  com-    evidence  ofset- 
monly  the  inducement  moving  to  the  fraud.     For  these  reasons  it  appears  to      tlement,  &c. 
us  that  the  marriage  in  this  case  is  valid,  and  the  order  of  sessions  right.  ^ETidcnce^ 
Order  of  sessions  confirmed.  settlement  by 

In  Chilham  v.  Preston,  1  Bla.  Rep.  102.  E.  Young,  Rebecca  his  wife,  m*rri««e- 
and  child,  were  removed  from  Chilham  to  Preston.  Order  confirmed.  Case  :  Marriage  under 
E.  Young  was,  in  1758,  without  the  consent  of  his  father,  who  was  then  XSu^cwEXt 
living,  married  by  licence  in  the  parish  church  of  Tenham,  to  Rebecca,  (who  of  parents. 
was  removed  by  the  order,  as  the  wife  of  the  pauper),  E.  Young  being  then 
an  infant.  Afterwards,  Rebecca  was  brought  to  bed  in  Chilham,  of  the 
child,  removed  by  the  order.  It  was  argued  in  support  of  these  orders, 
that  the  word  void  in  the  26  Geo.  II.  c.  33,  s.  1 1,  may  be  construed  voidable; 
and  that  it  is  highly  unreasonable,  that  a  virtuous  young  woman,  and  her 
innocent  children,  should  be  turned  adrift,  and  be  considered  as  a  whore  and 
bastards,  without  having  any  opportunity  to  contest  so  severe  a  judgment 
against  them :  Therefore,  that  this  marriage  ought  to  be  avoided  by  a  sentence 
in  the  Ecclesiastical  Court ;  and  not  in  a  collateral  method,  by  an  ex  parte 
order  of  justices,  made  without  hearing  them,  or  any  person  on  their  behalf. 
— By  Lord  Mansfield,  C.  J.  This  point  will  admit  of  no  manner  of  doubt. 
There  is  this  plain  distinction  between  things  void  and  voidable.  Where  the 
law  makes  a  thing  void  for  the  benefit  of  the  parties  concerned,  they  may 
waive  the  advantage  if  they  please.  But  the  marriage  act  is  avowedly  made 
against  both  the  contracting  parties ;  and,  therefore,  they  shall  not  waive  the 
disabilities  of  it  at  their  own  option.  The  marriage  is  void  and  null  to  all 
intents  and  purposes,  even  though  the  parties  should  afterwards  agree  to  it, 
wherever  the  fact  appears  directly  contrary  to  the  statute.  And  by  the  whole 
Court :  Let  the  order  be  quashed  as  to  Rebecca  and  the  child,  and  confirmed 
as  to  Edward. 

Before  the  repeal  of  26  Geo.  II.  c.  33,  it  was  held,  in  Rex  v.  Hodnet,  1  SjJJ^SSS" 
T.  R.  96 ;  that  a  marriage  of  illegitimate  minors,  without  consent,  was  void  mateminors 
under  sect.  11(a).     In  Morner  v.  Liddiard,  1  Hogg.  Rep.  337.  360,  Lord   before  repeal  of 
Stowdl  held  the  same  point,  and  that  the  necessary  consent  could  be  only  If /^y^Gco. 
given  by  a  guardian  appointed  by  Chancery :  and  in  Priestly  v.  Hughes,  11    4,  c.  75,  s.'i.(a)  * 
East,  1 ,  it  was  decided  that  the  consent  of  the  natural  mother  to  a  marriage 
by  licence  was  not  sufficient. 

**  It  is  part  of  the  law  of  England,  that  the  law  of  the  country  where  a  Marriage  in 
marriage  is  solemnized  shall  be  adopted."— Holroyd,  J.,  Doe  in  d.  BirtwhistU  (oreisn  coaDtn&i' 
▼.  Vardill,  5  B.  $-  C.  438 ;     Dalrymple  v.  Valrymple,  2  Hogg.  C.  R.  54 ; 
Ruding  v.  Smith,  id.  371(b). 


(a)  26  Geo.  II.  c.  33,  s.  1 1,  (repeal-  account  of  legal  or  religious  difficulties, 
ed  by  3  Geo.  IV.  c.  75,  s.  1,  from  and  the  law  of  this  country  does  not  say  that 
after  22nd  July,  1822,)  provided  that  its  subjects  shall  not  marry  abroad.  And 
marriages  by  licence,  where  either  party,  where  no  difficulties  of  that  insuperable 
not  being  a  widow  or  widower,  is  under  magnitude  exist,  yet  if  a  contrary  prac- 
twenty-one  years  of  age,  had  without  the  tice  has  been  sanctioned  by  long  acqui- 
previous  consent  of  the  father  or  lawful  escence  and  acceptance  of  the  one  coun- 
gnardian,  or  one  of  them,  or  if  no  guard-  try,  the  courts  of  this  country,  I  pro- 
lan, then  of  the  mother,  if  living  and  sume,  would  not  incline  to  shake  their 
unmarried,  or  if  none  such,  then  of  a  validity,  upon  these  large  and  general 
guardian  appointed  by  chancery,  shall  theories,  encountered  as  they  are,  by 
be  null  and  void.  numerous  exceptions,  and  the  practice  of 

(6)  In  that  case  Lord  Stowell  observes,  nations.   And  by  4  Geo.  IV.  c.  91,  after 

that  it  is  not  e  converso  established  that  reciting  "  that  it  is  expedient  to  relieve 

marriages  of  British  subjects,  not  good  the  minds  of  all  his  Majesty's  subjects, 

according  to  the  law  of  the  place  where  from  any  doubt  concerning  the  validity 

celebrated,  are  universally,  and  under  all  of  marriages,  solemnized  by  a  minister 

possible  circumstances,  to  be  regarded  as  of  the  church  of  England,  in  the  chapel 

invalid  in  England  :  the  safest  course  is  or  house  of  any  British  ambassador  of 

to  be  married  according  to  the  law  of  the  minister  residing  within  the  country,  to 

country,  but  if  this  cannot  be  done,  on  the  court  of  which  he  is  accredited,  or 
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by  a  cohabitation  between  the  two  parties  for  eleven  years  afterwards ;  every  Secondly,  Of 
presumption  is  to  be  raised  in  favour  of  its  validity.  I  should  have  con-  evidence' of ut~ 
sidered  myself  as  safe,  in  resting  my  opinion  in  favour  of  this  marriage  upon      tlsment,  %c. 

the  law  of  England,  independent  of  the  provisions  of  the  marriage  act :  But  s  EtW ~ — 

without  the  aid  of  that,  I  think  every  presumption  must  be  made  in  favour  setuemratbj 
of  its  validity,  according  to  the  law  of  the  country  where  it  was  so  celebrated :   nianrUge. 
having  been  performed  there  in  a  proper  place,  and  by  a  person  officiating  as 
one  competent  to  perform  that  function.    The  other  judges  agreed,  and  the 
order  of  sessions  was  quashed. 

The  above  elaborate  judgment  has  settled  this  part  of  the  law  upon  a 
clear  and  indubitable  basis. 

Wettbrooke  v.  Stratville,  1  Stra.  79.    A  prior  marriage  subsisting  at  the  A  flr«t  wbstating 
time  of  a  second  marriage,  renders  the  second  void,  ab  initio.    And  the  m**ria«*' 
second  (t.  e.  the  supposed)  wife  (when  plaintiff  in  an  action  against  die  hus- 
band) may  give  the  felony  in  evidence,  in  support  of  her  action.    See  Rex 
t.  Twyning,  2B.SrA.386  (a). 

King's  Norton  v.  Northfield,  Doug.  659.    Abigail,  widow  of  Joseph  Jones,   Marriage  aolem- 
was  removed  from  King's  Norton  to  Northfield.    Order  confirmed.     Case  :   erecte^ataST1* 
The  pauper,  in  1775,  married  /.  Jones,  at  Buerlyhill  chapel,  in  Kingstrinford,  *6  Geo.  s,  were 
whicn  was  erected  in  1765,  and  then  duly  consecrated,  and  in  which  divine  *•***>  be  void, 
service  had  been  regularly  celebrated  ever  since;  and  wherein  banns  of 
matrimony  had  been  often  published,  and  marriages  celebrated  previous  to 
the  marriage  in  question.    The  chapel  was  erected  since  the  marriage  act, 
and  not  erected  on  the  foundation  of  one  that  was  ancient.    No  act  of  par- 
liament was  obtained  for  erecting  it,  or  for  celebrating  marriages  there.    The 
question  was,  Whether  the  marriage  was  void  by  the  provisions  of  the  said 
act  ?     It  was  contended,  that  the  words  usually  published,  in  the  act,  ought, 
to  be  considered  to  mean,  usually  at  the  time  when  the  marriage  in  question 
took  place.     If  so,  there  was  enough  stated  in  the  case  for  the  Court  to  con- 
aider  this  as  a  chapel,  in  which  banns  had  been  usually  published. — Lord 
Mansfield,  C.  J.,  was  for  some  time  averse  to  determine  a  question  of  such 
serious  consequence  in  a  collateral  way,  on  a  settlement  case.    But,  upon 
more  consideration,  he  said,  I  think  we  ought  now  to  decide  it    If  there  nas 
been  an  abuse,  we  ought  to  stop  it  as  early  as  possible.    A  delay  might  lead 
to  a  supposition  that  we  doubt,  when  in  truth  we  do  not    The  act  clearly 
meant  chapels  existing  at  the  time.     I  am  of  opinion  that  this  marriage  was 
▼oid  by  the  provisions  of  the  statute.     [Soon  after  this  determination  was  Bat  legalized  by 
known,  the  21  Geo.  III.  c.  53,  was  passed,  for  making  all  marriages  which  91  Geo#  8' c,43# 
bad  been  solemnized  in  any  parish  church,  or  public  chapel,  erected  since  the 
26  Geo.  II.  and  consecrated,  valid  in  law,  and  to  exempt  the  clergyman 
who  had  solemnized  such  marriages  from  the  penalties  of  that  statute.] 

By  44  Geo.  III.  c.  77,  it  is  enacted,  that  all  marriages  solemnized,  or  to  And  again,  by 
be  solemnized,  before  25th  March,  1 805,  in  churches,  or  chapels,  erected  since  44  Geo*  8» c*  77' 
the  making  of  26  Geo.  II.  c.  33,  and  consecrated,  shall  be  good  and  valid  in 
law.     And  the  ministers  solemnizing  them  indemnified  from  the  penalties 
of  the  former  statute. 

By  48  Geo.  III.  c.  127.    The  like  provisions  are  enacted  with  respect  to 
all  marriages  so  solemnized,  or  to  be  solemnized,  before  the  23rd  of  August 
1808.   The  registers  are  to  be  preserved,  and  to  be  evidence,  as  in  26  Geo.  II. 
c.  33. 

By  59  Geo.  III.  c.  134,  s.  6.  Marriages  may  be  solemnized  in  the  chapels  Solemnizing 
of  consolidated  chapelries  (viz.  parts  of  contiguous  parishes  and  places  united  JJJjS**8  ^  new 
into  separate  districts  for  ecclesiastical  purposes),  which  were  built  by  order 
of  the  Commissioners  for  Building  New  Churches;  and  by  s.  16,  the  same 
commissioners  may  direct  whether  marriages  shall  be  had,  or  not,  in  chapels 
erected  by  them  in  parishes  divided  into  ecclesiastical  districts,  or  district 
parishes.     By  4  Geo.  IV.  c.  76,  s.  3,  "The  bishop  of  the  diocese,  with  the  Biahop,  with  con- 


(a)  A  parish  may  be  precluded  even     they  have  recognised  the  man  and  woman 
from  this  evidence,  where,  hy  a  certificate,     as  husband  and  wife,  (ante,  683.) 
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said  parties  in  the  publication  of  such  banns,  or  at  the  time  of  the  solemn!-    Secondly,  Of 
zalion  of  such  marriage."  evidence  of  set- 

Rtx  v.  Billingshurst,  3  M .  $•  S.  250.    Removal  from  Salehurst  to  Billings-      tlement,  frc. 
hurst.     Case :   The  pauper,  whose  name  is  Abraham  Langley,  was  married  ~  Evidence  oT"~ 
to  his  present  wife  in  Lamber hurst,  by  banns,  about  four  years  ago,  by  the  settlement  by 
name  of  George  Smith.    Previously  to  his  marriage,  he  had  resided  about  marriage, 
three  years  at  Lamberhurtt,  and  from  his  first  coming,  and  during  all  the  A  paw,  whose 
time  he  remained  there,  he  was  known  by  the  name  of  George  Smith  only.  JJtwSJbwm1 
—Lord  EllenboroughyC.  J.    All  that  the  law  requires  on  this  subject  is,  A.  L.,  was  mar- 
that  marriages  shall  be  solemnized  either  by  licence,  or  publication  of  banns,  J}*1  *f  b*"Ll2  ^ 
otherwise  the  26  Geo.  II.  c.  30,  s.  8,  declares  that  they  shall  be  void.    The  harfn^bW 
statute  does  not  specify  what  shall  be  necessary  to  be  observed  in  the  publi-  known  in  the 
cation  of  banns ;  or  that  the  banns  shall  he  published  in  the  true  names ;  }e»ioeaTanTw*» 
but  certainly  it  must  be  understood,  as  the  clear  intention  of  the  legislature,  married  by  that 
that  the  banns  shall  be  published  in  the  true  names,  because  it  requires  that  JJJJjSjiL* 
notice  in  writing  shall  be  delivered  to  the  minister,  of  the  true  christian  coming  into  the 
and  surnames  of  the  parties,  seven  days  before  the  publication :  and  unless  pariah  till  his 
such  notice  be  given,  he  is  not  obliged  to  publish  the  banns.    The  question  IJSS'abootThiw 
then  is,  Has  there  been,  in  this  case,  that  which  is  required,  a  due  notifi-  yean.   Held, 
cation  by  the  minister,  on  a  Sunday,  in  time  of  divine  service,  of  one  of  the  that  JJ«marria*c 
persons  intending  to  contract  marriage  ?    Now  it  appears  that  such  notifi-  w*8  T1^ 
cation  has  been  made  by  the  name  of  George  Smith,  by  which  name  alone 
the  party  was  known  in  the  place  where  he  resided,  and  which  he  had 
borne  for  three  years  prior  to  the  celebration  of  the  marriage,  in  that 
place,  and  that  he  was  not  known  there  by  any  other  name.    It  would  lead  to 
perilous  consequences,  if,  in  every  case,  an  inquiry  were  to  be  instituted, 
at  the  hazard  of  endangering  the  marriage  of  a  woman,  who  had  every 
reason  to  think  she  was  acquiring  a  legitimate  husband,  whether  the  name 
by  which  the  husband  was  notified  in  the  banns  were  strictly  his  baptismal 
name,  or  whether  at  the  period  of  his  baptism  he  may  not  have  received 
some  other  name.    What  the  consequences  might  be,  of  encouraging  such 
inquiries,  as  to  the  avoiding  of  marriages,  and  bastardizing  the  issue  of 
them,  it  is  not  very  difficult  to  imagine.    The  object  of  the  statute,  in  the 
publication  of  banns,  was  to  secure  notoriety,  to  apprise  all  persons  of  the 
intention  of  the  parties  to  contract  marriage ;  and  how  can  that  object  be 
better  attained,  than  by  a  publication  in  the  name  by  which  the  party  is 
known  ?    If  the  publication  here  had  been  in  the  name  of  Abraham  Langley, 
it  would  not  of  itself  have  drawn  any  attention  to  the  party,  because  he  was 
unknown  by  that  name,  and  its  being  coupled  with  the  name  of  the  woman 
who  probably  was  known,  would  perhaps  have  led  those  who  knew  her,  and 
knew  that  she  was  about  to  be  married  to  a  person  of  another  name,  to  sup- 
pose, either  that  these  were  not  the  same  parties,  or  that  there  was  some 
mistake.    Therefore,  the  publication  in  the  real  name,  instead  of  being 
notice  to  all  persons,  would  have  operated  as  a  deception  ;  and  it  is  strictly 
correct  to  say,  that  the  original  name,  in  this  case,  would  not  have  been  the 
true  name  will) in  the  meaning  of  the  statute.     On  these  grounds,  I  think 
that  the  act  only  meant  to  require,  that  the  parties  should  be  published  by 
their  known  and  acknowledged  names,  and  to  hold  a  different  construction 
would  make  a  marriage  by  banns  a  snare,  and  in  many  instances  a  ruin 
upon  innocent  parties.    The  Court,  therefore,  cannot  lend  itself  to  a  con- 
struction which  would  be  pregnant  with  such  consequences. — Le  Blanc,  J. 
The  object  of  the  marriage  act  was  to  insure  notoriety  to  the  transaction, 
and,  I  think,  the  Court  recollecting  that,  cannot  say  that  a  marriage  by 
banns,  published  in  the  names  by  which  alone  the  party  was  known,  is  a 
marriage  without  publication  of  banns.    The  argument  is,  that  a  marriage 
by  publication  of  banns  means,  by  publication  of  banns  in  the  real  names  of 
the  parties  only  ;  but  the  statute  has  said  no  such  thing.     If  the  banns  be 
published  in  the  names  of  the  partjbby  which  alone  he  is  known,  and  there 
is  no  fraud,  whether  that  be  the  true  christian  or  surname  of  the  party  or 
not,  I  think  the  marriage  is  good  within  the  meaning  of  the  statute.    There- 
fore, I  am  of  opinion,  that,  upon  the  present  occasion,  every  thing  was  done 
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enter  into  the  married  state,  and,  therefore,  wherever  the  name  is  fraudulently 
assumed  or  concealed,  that  object  is  defeated,  and  tbe  marriage  is  void.  But 
when  the  party  has  assumed  a  new  name,  not  for  any  fraudulent  purpose, 
but  fairly  and  openly,  and  has,  for  a  considerable  period,  used,  and  been 
known  by,  that  name,  then,  it  has  been  in  several  cases  decided,  a  marriage 
under  that  name  is  valid.  The  name,  in  this  case,  does  not  appear  to  have 
been  assumed  for  the  purposes  of  the  marriage,  or  for  any  improper  purpose ; 
and,  under  the  circumstances  of  this  case,  at  least  as  much  notoriety  was 
given  of  the  person  of  the  pauper,  by  the  name  of  Lovick,  as  could  have 
been  given  by  that  of  Browne.  The  former  was  her  maiden  name,  she 
had  gone  by  it  for  many  years,  and  was,  therefore,  more  likely  to  be  recog- 
nised by  that  name,  than  by  the  other.  The  mere  fact  that  some  one  indi- 
vidual may  be  deceived,  is  not  sufficient  to  annul  the  marriage ;  the  name 
must  be  assumed  fraudulently.  That  has  long  been  the  rule  of  construction 
upon  this  subject,  and  that  rule  is  acted  upon  in  the  cases  that  have  been 
cited.  I  am,  therefore,  of  opinion,  that  this  is  a  valid  marriage,  and  that  a 
different  decision  would  be  very  likely  to  produce  much  mischief;  for  where 
a  party  has  several  names,  one  of  them  may  be  easily  omitted  by  accident  or 
mistake,  and  it  would  be  a  most  grievous  thing,  if  every  marriage,  solem- 
nized under  such  circumstances,  were  to  be  deemed  illegal. 

Rex  v.  Inhabitant*  of  Tibshelf,  1  B.  $•  Adol.  190.  On  appeal  against 
an  order  of  two  justices,  whereby  Mary  Betts,  the  wife  of  Joseph  Betts, 
(commonly  called  Wilson,)  living  apart  from  her  husband,  and  her  six 
children,  were  removed  from  the  parish  of  Mansfield,  in  the  county  of  Not- 
tingham,  to  the  parish  or  township  of  Tibshelf,  in  the  county  of  Derby ;  the 
sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case :  The  pauper  and  her  husband  (he  having  gained  a  settlement 
in  the  appellant  parish  by  the  apprenticeship  hereinafter  referred  to)  were 
married,  in  the  year  1817,  by  banns,  he  by  the  name  of  Joseph  Betts,  and 
she  by  the  name  of  Mary  White.  The  husband  had  been  baptized  aa  the 
son  of  John  and  Mary  Betts.  Mary  Betts  was  the  daughter  of  Samuel 
Wilson,  and  her  husband  having  absconded  shortly  after  their  marriage,  her 
son,  the  pauper's  husband,  was  brought  up  by  his  maternal  grandfather,  and 
was  always  called  by  the  name  of  Wilson,  was  bound  apprentice  by  that 
name,  with  the  consent  of  his  grandfather,  and  was  never  called  or  known 
by  the  name  of  Betts,  or  by  any  other  name  than  Wilson,  either  before  or 
after  his  marriage  with  the  pauper.  The  pauper,  Mary,  ^as  the  legitimate 
daughter  of  Job  and  Martha  Hodgkinson,  and  was  never  called  or  known  by 
any  name,  except  Hodgkinson,  till  after  her  marriage ;  but  in  the  register  of 
her  baptism  she  is  described  as  "  Mary,  the  daughter  of  Samuel  White  and 
his  wife."  It  appeared  that  her  mother  was  the  daughter  of  Samuel  and 
Dorothy  White,  and  that  her  father  and  mother  resided  with  them  at  the 
time  of1  her  birth,  and  her  mother's  brother  (who  was  called  as  a  witness  for 
the  respondents)  stated  that  he  believed  the  entry  in  the  register  to  have 
been  a  mistake  of  the  clergyman  who  baptized  her ;  and  that  he  was  the 
person  who  discovered  the  mistake  in  the  register  previous  to  the  pauper's 
marriage,  it  having  been  supposed  that  her  baptism  was  omitted  to  be 
registered. — Lord  Tcnterden,  C.  J.,  delivered  the  judgment  of  the  Court. 
This  cause  arose  out  of  an  order  for  the  removal  of  Mary,  the  supposed 
wife  of  Joseph  Betts,  and  her  six  children,  to  Tibshelf,  the  settlement 
of  the  said  Joseph  Betts ;  and  the  question,  whether  that  removal  was  right 
or  not,  depended  upon  the  validity  of  the  marriage  between  Joseph  Betts 
and  the  said  Mary.  If  the  marriage  was  invalid,  the  order  of  sessions  was 
wrong,  and  we  are  of  opinion  it  was  invalid.  This  marriage  was  in  1817, 
and  at  that  time  the  only  act  by  which  marriages  were  regulated,  was  the 
26  Geo.  II.  c.  33,  which  was  finally  repealed,  except  as  to  all  acts,  matters, 
and  things  done  under  its  provisions,  by  4  Geo.  IV.  c.  76.  Neither  that  act, 
nor  the  repealed  act  3  Geo.  IV.  c.  75,  contains  any  clause  rendering  former 
marriages,  by  improper  banns  valid ;  and  if  s.  19  of  the  latter  act  could  have 
been  construed  as  having  that  effect,  it  could  not  have  any  operation  after  the 
repeal  of  that  act.  The  act  26  Geo.  II.  provides,  by  s.  8,  that  all  marriages 
that  shall  be  solemnised  without  publication  of  banns,  or  licence,  shall  be 
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evidence  of  set- 
tlement, Jfc. 

3.  Evidence  of 
settlement  by 
marriage. 


In  the  publica- 
tion of  banns,  in 
1817,  »  woman, 
named  Mary 
Hodgkinson,  was 
called  White,  a 
surname  entered 
by  mistake  in 
tiie  register  of 
her  baptism,  but 
which  she  bad 
never  gone  by  or 
been  entitled  to. 
The  false  name 
was  given  to  the 
officiating  clergy, 
man  without  any 
Intention  to  mis- 
lead,  nor  did  any 
individual,  hav- 
ing an  interest  in 
the  marriage, 
appear  to  have 
been  deceived : 
Held,  that  the 
marriage  was 
void.    It  might 
have  been  other- 
wise if  (without 
any  fraudulent 
intent)  there  had 
been  only,  a 
partial  variation 
of  the  name,  or 
the  addition  or 
suppression  of 
one  christian 
name,  or  the 
name  had  been 
one,  which  the 
party  had  ever 
used  or  been 
known  by. 
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be  by  express  agreement,  for  if  it  can  be  implied  from  circumstances  it  Secondly,  Of 
will  suffice,  and  where  it  is  express,  it  is  not  required  that  it  shall  be  by  con-  evidence  of  set" 
tract  in  writing,  as  an  oral  contract,  which  is  the  most  usual  mode,  is  equally      tlement,  <5fc. 

effectual.  4.  Evidence  in 

An  oral  contract  may  be  proved  by  any  one  who  was  present  when  it  was  settlements  by 
made,  whether  it  be  the  master,  the  servant,  or  any  third  person.  rfc?*  and,cr" 

If,  however,  the  contract  was  in  writing,  the  writing,  being  the  best  evi-  The  contract. 
dence  of  the  contract,  must,  if  possible,  be  produced,  and  is  subject  to  all 
those  general  rules  of  evidence  already  explained. 

As  to  proof  of  handwriting  or  execution  by  the  parties,  or  of  its  contents, 
when  the  instrument  itself  cannot  be  produced,  which  have  already  been 
explained,  see  ante,  302,  303. 

The  agreement  for  the  hire  of  a  servant,  unless  it  be  a  deed,  requires  no 
ttmmp  (a.)  And  as  it  has  been  made  the  depository  of  the  termt  of  the  en- 
gagement, nothing  which  took  place  before  or  at  tne  time  when  the  agree- 
ment was  executed,  and  which  was  not  committed  to  writing,  can  be  re- 
ceived to  add  to,  alter,  or  qualify  the  written  agreement.  Though  an  inde- 
pendent, subsequent  agreement  will  have  the  effect  of  varying  the  terms  of  * 
the  former  written  contract ;  and  is  therefore  admissible  for  this  purpose  (b.) 

As  already  stated,  if  the  instrument  (ante,  801)  be  in  the  possession  of 
the  opposite  party,  notice  should  be  given  to  that  party  or  his  attorney  to 
produce  it  This  notice  to  the  party  or  his  attorney  must  be  proved ;  if  a 
verbal  one,  by  the  person  who  gave  it,  or  by  some  one  who  was  present 
when  it  was  given ;  if  in  writing,  by  a  duplicate  original  of  the  notice ;  this 
being  done,  it  the  party  refuse  to  produce  tne  instrument,  secondary  evidence 
may  be  given  of  its  contents. 

If  the  instrument  is  proved  to  be  in  the  possession  of  the  opposite  party, 
who,  after  notice  given,  refuses  to  produce  it,  no  proof  of  its  execution  is 
required  (c).  But  on  its  being  proved  to  be  lost  or  destroyed,  it  must 
be  authenticated  in  the  same  manner  as  if  it  were  produced.  [See  ante, 
797]. 

llie  terms  in  which  the  agreement  is  expressed,  will  determine  whether  Proofsof  agene- 
the  contract  amounted  to  a  hiring  for  a  year.  But  it  frequently  happens  *** hirln^' 
that  no  particular  term  or  duration  of  service  is  mentioned.  In  such  cases, 
the  rule  is  that,  if  there  be  no  fraud,  and  nothing  in  the  situation  of  the 
parties  to  rebut  the  notion  of  their  standing  in  the  relation  of  master  and 
servant,  if  the  engagement  be  not  a  mere  engagement  to  serve  at  the  will 
of  one  or  both  of  the  parties,  and  provided  there  be  nothing  in  it  which 
shows  that  it  was  meant  to  be  for  less  than  a  year ;  then  the  hiring  is  to  be 
taken  as  a  hiring  for  a  year. 

The  instances  of  general  hirings,  which  amount  to  a  hiring  for  a  year  in 
contemplation  of  law,  are  already  given  at  length  under  the  head  of  settle- 
ments, by  hiring  and  service,  (ante,  342).  It  must  be  remembered,  that  the 
apprehension  of  the  parties  as  to  the  meaning  of  the  contract,  or  that  either 
oi  them  could  dissolve  it  whenever  he  pleased,  cannot  alter  or  qualify  the 
legal  effect  of  their  agreement. 

It  may  be  expedient  to  repeat  a  few  instances  of  hiring  at  will,  as  a  con- 
tract, one  of  the  conditions  of  which  is,  that  the  parties,  or  either  of  them, 
may  determine  it  at  any  moment  he  pleases,  is  not  in  law  a  hiring  for  a  year, 
although  it  should  actually  continue  for  a  much  longer  period.  Of  this 
class  are  the  following. 

In  Rex  v.  Christ's  Parish  in  York  (d),  B.  went  to  A.  for  meat  and  clothes,  Instances  of  hir- 
as  long  as  he  had  a  mind  to  stop.  ***&  »t  wilL 

In  Rex  v.  Trowbridge  (e),  the  hiring  was  for  as  long  a  time  as  the  pauper 
pleased. 


(<i)  23  Geo.  III.  c.  58,  s.  4,  and  all  (<rt  1  Phill.  Evid.  p.  433. 

succeeding  Stamp  Acts,  to  the  present  (d)  3  B.  %  C.  459. 

65  Geo.  111.  c.  184.  (e)  Cited  by  Qayley,  J.,  3  D.  o)  C. 

(b)  Stark,    on    Evid.  Vol.    III.    p.  462. 
1006.  note  CO. 
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That. the  parties  contracted  for  a  yearly  hiring  may  be  implied  upon  its     Secondly,  Of 
being  proved  that  there  has  been  an  actual  or  constructive  service  for  a  year,    evidence  of  set- 
**  of  such  a  nature  as  that  usually  performed  by  hired  servants ;  this  is  pre-      tlement,  6\c. 
sumptive  evidence  whereon  to  found  a  constructive  hiring"  (a).  4m  ^\^en(X  ^ 

But  this  presumptive  evidence  in  support  of  a  settlement  by  hiring  and   settlement*  by 
service  may  be  rebutted,  by  proof  of  circumstances  which  lead  to  the  con-  Wring  and  ser- 
clusion,  that  no  such  contract  was  entered  into  or  intended  ;  as  where  A.  has  T  ce* 
employed  B.  out  of  charity,  and  there  has  been  no  previous  contract  between 
the  parties,  this  must  at  once  negative  all  idea  of  a  hiring.     Or  suppose  the 
parties  are  related,  if  there  had  been  no  previous  contract  between  them  and  Relationship, 
service  under  it,  it  is  clear  that  the  relationship  between  them  would  afford 
a  presumption  against  a  constructive  hiring.   See  Rex  v.  Sow,  IB.#  A.  178. 

Whether  there  has  been  a  yearly  hiring  or  not,  is  a  question  for  the  ses- 
sions, and  where  it  was  made  a  question  of  fact  at  the  sessions,  whether 
there  had  been  a  hiring  and  service  for  a  year,  in  the  appellant  parish,  and 
the  sessions  confirmed  the  order  of  removal,  subject  to  the  opinion  of  the 
Court  of  King's  Bench,  as  to  a  settlement  being  gained  there  by  hiring  and 
service ;  it  was  held  that  this  amounted  to  a  finding,  by  the  justices  at 
sessions,  that  there  was  a  hiring  and  service  for  a  year  in  that  parish,  and 
that  such  finding  ought  not  to  be  disturbed  by  the  Court,  if  there  were  any 
premises  to  warrant  it  (b).  And  if  the  sessions  find  there  was  no  general 
hiring,  or  draw  the  conclusion  that  there  was  an  implied  hiring  for  a  year, 
the  Court  of  King's  Bench  will  not  disturb  such  decision,  if  there  appear 
say  premises  to  warrant  it  (c). 

The  contracts  with  artizans,  and  servants  of  that  description,  though  in  Working  by  the 
some  respects  different  from  the  hirings  of  husbandry  or  domestic  servants,  ptoce* 
are  yet  sufficient  to  enable  the  party  to  gain  settlements  under  them.  But 
the  servant  must,  in  this  case,  place  himself,  for  his  whole  time,  under  the 
controul  of  his  master.  Therefore,  where  a  pauper  was  hired  for  a  year,  at 
weekly  wages,  to  work  from  six  in  the  morning  to  seven  in  the  evening,  with 
liberty  to  make  as  much  overwork  as  he  pleased,  it  was  held  that  this  was 
an  exceptive  hiring,  and  that  no  settlement  was  gained  by  serving  under 
it  (d).  But  if  he  agrees  to  obey  all  the  rules  and  regulations  of  the  factory, 
as  well  with  regard  to  the  hours  of  work  as  other  particulars,  and  he  is 
required  to  work  twelve  hours  a  day,  but  the  rules  are  occasionally  varied 
by  the  master,  this  is  not  an  exception  in  the  contract  of  hiring,  and  a  set- 
tlement may  be  gained  under  it  (e).  The  doctrine  on  this  subject  will  be 
still  further  elucidated  by  the  following  case. 

Hex  v.  Frome  Selwood,  \  B.  fr  Adol.  207.    Upon  an  appeal  against  an  dj*??**^** 

order  of  two  justices,  whereby  John  Bagnall,  his  wife  and  children,  were  years,  to  work  in 

removed  from  the  parish  of  Birmingham,  in  the  county  of  Warwick,  to  the   summer  from  six 

parish  of  Fnrme  Selwood,  in  the  county  of  Somerset,  the  sessions  confirmed  J*  2"  J?*!™!.*!! 
*%  i  i  •  i  •  *    *  *    *v  i      *  ««      •  m       to  seven  in  trie 

the  order,  subject  to  the  opmon  of  this  Court  on  the  following  case : — The   evening,  and  in 

pauper  being  settled  at  Frome  Selwood,  was  hired  by  John  Wright,  a  bed-  winter  from 

stead-maker,  at  BirmingJuim,  on  which  occasion  the  following  agreement  morning  tonight 

in  writing  was  entered  into  between  the  parties :    "  Articles  of  agreement,  in  the  evening, 

made  the  1 6th  day  of  August,  1820,  between  John  Bagnall,  of  Birmingham,  £  iortfoJ  Sr* 

in  the  county  of  Warwick,  bedstead-maker,  of  the  one  part;  and  John  serve  any  other 

Wright,  of  Birmingham  aforesaid,  bedstead-maker,  of  the  other  part.    First,  gf™011 :  Heldf 

the  said  John  Bagnall  doth  undertake  and  agree,  with  the  said  John  Wright,  ceptive^hu-Sng," 

by  these  presents,  that  he,  J.  Bagnall,  in  consideration  of  the  wages  herein-  and  no  settlement 

after  agreed  to  be  paid  to  him  by  the  said  J.  Wright,  shall  and  will,  from  J5v£lSaS«i* 

the  date  hereof,  for  and  during,  and  unto  to  the  full  end  and  term  of  three 

years  from  thence  next  ensuing,  and  fully  to  be  complete  and  ended,  work 


(a)    By    Lord    Kenyan,   in    Rex   v.  St.  Martin  Leicester,  ib.  674. 

Stoketleq,  6  T.  R.  757.  (d)    Rex  v.  Inn.  of  Birmingham,  9 

(6)  Rex  v.  St.   Andrews  the   Great,  B.  %  C.  925. 

Cambridge,  8  B.  $  C.  664.  (e)  Rex  v.  St.  John,  Devizes,  9  B.  o)  C. 

( <•)   Rex  v.  Rorliston,  ib.  668  ;  Rex  v.  896. 
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In  aH  cases,  the  ground-work  of  the  presumption,  in  favour  of  a  yearly     Secondly,  Of 
hiring,  is  that  the  service  must  be  one  in  which  hired  sen  ants  are  usually    evidence  of  set- 
cngaged.    But,  with  respect  to  workmen  by  the  piece,  unless  there  be  some      tlement,  ftc. 
express  stipulation,  binding  him  to  remain  a  whole  year  in  such  an  employ,  4  Kvidenc*  in 
il  seems  very  doubtful  whether  the  law  will  impose  such  an  obligation  on  eettiements  by 
him ;  that  is,  it  seems  very  doubtful  whether  the  law  will  consider  him  as  a  hiring  and  «er- 
kired  servant.    Accordingly,  in  all  the  cases  where  the  wages  are  stated  to     ce* 
be  paid  by  the  piece,  and  settlements  adjudged  to  have  been  obtained,  it 
will  be  found  that  the  workmen  have  been  expressly  hired  for  a  year  (a). 
And  in  a  case,  where  the  hiring  was  not  for  a  year,  Lord  Mansfield  says, 
"  This  is  the  case  of  a  workman  hired  to  work  by  the  piece.    It  is  not  like 
any  of  the  cases  where  there  was  a  hiring  for  a  year.    Indeed,  hiring  in 
general  and  indefinitely  gives  a  presumption  of  a  hiring  for  a  year,  where 
the  nature  of  the  service  and  subsequent  facts  concur  to  render  it  probable 
that  it  was  so  meant    But  the  nature  of  the  present  service  is  quite  other- 
wise "(6). 

The  general  rule  that  the  hiring  must  be  for  a  year,  either  actual  or  dMtronofthc 
implied,  does  not  yield  to  any  particular  customs  as  to  hiring  which  may  Kiw"ye*riy.  "* 
prevail  in  different  parts  of  the  kingdom.  But  if  B.  lives  with  A.  a  full 
year  as  a  servant,  and  nothing  is  known  of  the  time  for  which  he  agreed, 
or  that  he  agreed  for  any  stated  time  at  all ;  perhaps  a  custom  of  the 
country  to  hire  half-yearly  (e)  cannot  be  permitted  to  prevail  against  the 
implication  of  law  that  this,  as  a  general  retainer,  is  a  retainer  lor  a  year. 

if,  too,  the  custom  of  the  country  be  for  servants  to  go  into  and  leave 
their  places  at  some  particular  time,  the  fact  of  a  servant  quitting  at  that 
precise  time,  may  throw  light  upon  the  hiring  which  was  otherwise  a  general 
and  indefinite  one. 

For  instance,  suppose  B.,  on  the  31st  of  December,  hires  himself  to  A.  for 
8/.,  without  specifying  any  time,  and  quits  the  place  two  days  after  Chritt- 
mm§  in  the  following  year,  receiving  the  whole  of  the  wages ;  that  being  the 
usual  time  that  servants,  in  that  part  of  the  country,  go  into  and  leave  their 
places.  Now  the  fact  of  B.'b  leaving  his  place  at  the  time  here  supposed, 
tends  to  show  that  the  term  of  service  contemplated  by  A.  and  B.,  m  their 
contract,  was  less  than  a  year,  and  that  the  contract  had  arrived  at  its  ter- 
mination before  a  year  had  expired.  This  was  the  construction  put,  by  the 
Court  of  King's  Bench,  upon  a  hiring  and  service,  under  the  circumstances 
Above  supposed.  It  being,  however,  expressly  found  by  the  sessions,  that 
there  was  a  hiring  for  a  year,  the  Court  thought  themselves  bound  by  that 
finding  (</). 

Having  stated  a  few  of  the  instances  which  most  freouently  occur  in 
practice,  it  remains  to  be  observed,  that  whatever  state  of  facts  tends  to  the 
same  conclusion,  may  be  laid  as  a  foundation  to  support  the  presumption  of 
a  yearly  hiring.  It  is  for  the  magistrates  to  determine  whether  the  proofs  are 
sufficient  for  that  purpose. 

It  must  next  be  established  in  proof,  that  the  servant  served  for  a  year,  Proof  of  the  **r- 

-„i~       '     r    a       '     i  v*ce  for  a  year. 

either  mfact  or  in  law. 

A  service  in  fact  is  proved,  by  showing  that  the  servant  did  not,  at  any 
time  during  the  year,  absent  himself  from  his  post. 

To  prove  a  service  in  law,  it  seems  to  be  sufficient  to  show  that  the  ser-  ]JJhfttJ[8  preram- 
vant  was  in  the  service  at  the  two  termini,  the  beginning  and  the  end  of  permitted. 
his  year.     For  any  intermediate  absence  will  be  presumed  to  have  been,  in 
some  way,  sanctioned  by  the  master,  unless  the  other  side  can  show  that  at 
the  time  of  such  absence  the  contract  was  dissolved. 

If  the  servant  was  not  in  the  actual  service  of  the  master  at  the  com- 
mencement of  the  year,  or  for  any  period  of  time  at  the  end  of  the  year, 


(a)  Rex  v.    King'*  Norton,  2  Bott,         (b)    Bex  v.  St,  Peter's  in  Dorchester, 

209;   Bex  v.    Birmingham,    /Jong.  333;  1  Bla.  Bep.  443. 

Hex  v.  Coltishall,  5  7 .  B.  193 ;  Bex  v.         (c)  As  stated  in  Bex  v.  Lowther,  2 

Martham,  1  East,  239  ;  Bex  v.  Burhach,  Bott,  238. 
1  Af.  &  S.  370.  (W)  Ber  v.  Tjirley,  4  B.  4 'A.  624. 
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perplexing,  as  it  was  not  till  a  comparatively  recent  period  that  the  sessions 
were  induced  to  abandon  the  practice  of  stating  the  evidence  in  such  cases, 
for  the  Court  of  King**  Bench  to  determine  whether  there  had  been  a  dis- 
pensation or  not,  instead  of  themselves  finding  that  as  a  fact  in  the  case. 

In  Rex  v.  Hardhom  with  Newton,  12  East,  56,  Bayley,  J.,  said,  "  It  would 
be  much  better  if  the  sessions  would  decide  the  fact,  whether  of  the  dissolu- 
tion of  the  contract,  or  of  the  dispensation  of  the  service,  and  abide  by  their 
decision,  without  sending  up  a  case  with  the  evidence  on  which  they  formed 
their  conclusion."  In  Rex  v.  Mildenhall,  12  East,  482,  the  Court  of  King's 
Bench  were  of  opinion  that  it  was  for  the  sessions  to  decide  upon  the  evidence 
in  the  case;  and  they  having  decided  that  it  was  a  case  of  dissolution,  die 
Court  could  not  say  that  it  was  a  wrong  conclusion.    In  Rex  v.  Maidstone, 
12  East,  554,  Le  Blanc,  J.,  said,  That  upon  the  facts  of  the  case,  the  sessions 
wight  have  found  it  to  be  a  dispensation.    But  he  added,  that  he  could  not 
aay  that  the  sessions  had  done  wrony,  though  he  thought  they  might  have 
drawn  a  different  conclusion.    And  in  the  course  of  his  judgment  ne  says : 
"  according  to  the  cases  it  is  always  a  question  for  the  sessions  to  decide, 
Whether  the  consent  of  the  master  to  the  servant's  leaving  his  service  a  few 
days  before  the  end  of  the  year  for  a  particular  purpose,  but  paying  him  his 
whole  year's  wages,  be  a  dispensation  of  the  service  for  the  remainder  of  the 
jear,  or  a  dissolution  of  the  contract  ?"  And  finally,  in  Rex  v.  Bottesford,  4 
ML  4r  C  84,  Abbott,  C.  J-,  said,  "  I  perhaps  should  not  have  interfered  to  set 
aside  the  decision  of  the  sessions,  if  they  had  drawn  a  different  conclusion ; 
tat  I  should  not  have  been  so  well  satisfied  with  it"    And  Bayley,  J.,  said, 
«*  I  think  this  was  a  point  for  the  decision  of  the  sessions ;  and  I  wish  the 
justices  at  sessions  would  understand  that  it  is  their  duty  to  determine  ques- 
tions of  met,  and  not  to  send  them  to  this  Court  for  their  decision." 

It  seems  now  to  be  settled,  that,  on  questions  of  pure  fact,  the  sessions 
•honk!  decide  for  themselves ;  and  that  the  Court  of  King's  Bench  will,  in 
all  oases,  except  perhaps  those  which  are  glaringly  wrong,  confirm  the  con- 
ofaskm  at  which,  by  their  order,  the  sessions  appear  to  have  arrived. 

The  question  is  sometimes  one  of  tact  mixed  with  law.  In  Rex  v.  Cor- 
atan,  2  East,  303,  the  circumstances  stated  by  the  sessions  were  these : — A 
fartmght  or  three  weeks  before  the  end  of  the  year,  the  servant,  in  conse- 
quence of  a  dispute  with  the  master,  and  of  being  maltreated  by  him,  went 
away,  to  his  father's  house.  In  the  course  of  the  following  week,  ne  returned 
to  his  master's  house,  and  received  the  whole  of  his  wages.  His  master 
wished  him  to  stay,  but  he  refused,  and  went  back  to  his  father's.  Now 
in  this  case  the  sessions,  by  finding  it  to  be  a  dispensation,  drew  a  wrong 
conclusion  in  point  of  law  from  the  facts  they  had  themselves  found. 
For  if  the  servant  was  maltreated  by  the  master,  he  had  perhaps  a  right, 
in  law,  to  demand  to  be  discharged.  By  refusing  to  serve  out  the  year,  he 
showed  his  determination  to  act  upon  this  right  And  if  he  had  not  in 
strictness  this  right,  he  still  clearly  showed  that  it  was  his  intention  and  his 
wish  not  to  serve  out  the  remainder  of  the  year.  The  master,  on  his  part, 
acquiesced,  and  neither  laid  any  claim  to  the  residue  of  the  year's  service, 
nor  did  any  act  to  show  that  he  still  considered  him  as  his  servant  Upon 
the  bare  statement  of  the  facts  there  is  clearly  a  dissolution  of  the  contract, 
either  by  the  act  of  one  party  who  had  a  right  to  insist  upon  it,  or  by  the 
act  of  both  in  consenting  to  it  And  the  Court  of  King's  Bench  did  in 
this  case  no  more  than  put  the  true  legal  construction  upon  those  facts. 

Sometimes  the  facts  present  a  question  of  law,  upon  which  it  depends 
whether  there  has  been  a  dispensation  or  dissolution  of  the  contract,  as 
where  the  master,  about  a  month  before  the  end  of  the  year,  went  before 
a  justice  of  peace  with  a  complaint  against  the  servant  The  justice, 
under  the  stat  20  Geo.  II.  c.  19,  s.  2,  committed  the  servant  to  the  house 
of  correction  for  one  calendar  month,  which  did  not  expire  till  after  the  end 
of  the  year.  The  sessions  thought  this  was  not  an  abiding  in  the  service  for 
a  whole  yea*  The  Court  of  Kings  Bench  determined  that  it  was ;  that  the 
contract  was  not  dissolved ;  and  that  the  relation  of  master  and  servant  con- 
tinued, notwithstanding  the  imprisonment    The  object,  in  sending  up  this 
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days  before  the  expiration  of  the  year,  gave  the  master  warning  that  he     Secondly,  Of 
would  leave  the  service  at  the  end  of  the  year.    The  master,  on  having    evidence  ofset- 
hired  another  servant,  by  reason  of  some  impatient  behaviour  on  the  part  of     dement,  $c.  • 
B.,  discharged  him,  and  paid  him  the  full  wages,  which  B.  accepted,  and      EyMenceiii 
quitted  the  service,  declaring,  however,  that  he  would  have  served  the  year  settlements  by 
out  if  the  master  would  have  let  him  do  so.    The  Court  of  King's  Bench  hiring:  and  aer- 
reversed  the  decision  of  the  sessions,  and  adjudged  this  to  be  a  dispensation ;  vlce* 
the  dismissal  being  a  wrongful  act,  which  was  submitted  to,  but  not  agreed 
to  by  the  servant. 

Rex  v.  St.  Andrew's,  Holborn,  2  T.  R.  627.  Four  or  five  days  before  the 
end  of  the  year,  the  master  having  become  a  bankrupt,  and  a  messenger 
having  taken  possession  of  the  house,  the  mistress  discharged  the  servant, 
paying  her  the  whole  year's  wages.  The  sessions  thought  this  a  case  of 
dissolution,  but  their  order  was  quashed  in  the  King's  Bench. 

Rex  v.  Sutton,  5  T.  R.  ($57.  The  servant,  being  deprived  of  his  reason, 
fatty  days  before  the  end  of  the  year,  was  taken  home  by  his  father,  who 
received  the  wages  for  the  whole  year.  The  servant  continued  insane  dur- 
ing all  those  forty  days.  This  was  held  to  be  a  dissolution  by  the  sessions, 
a  dispensation  in  the  King's  Bench. 

Rex  y.  St.  Mary,  Lambeth,  8  T.  R.  236.  An  the  master,  being  obliged 
to  leave  his  house,  told  his  servants  that  he  had  no  longer  any  occasion  for 
their  services.  The  circumstances  of  A.  obliged  him  to  take  this  step, other- 
wise he  would  have  kept  the  servant  B.,  and  she,  on  her  part,  was  unwilling 
to  leave  the  service.  She  had  served  a  year  all  but  seven  days.  A.  paid 
her  the  whole  year's  wages,  and  she  did  not  engage  in  any  other  service  till 
the  end  of  the  year.  The  sessions  held  this  to  be  a  dispensation,  and  their 
decision  was  confirmed  in  the  King's  Bench. 

-  Rex  v.  Hardhom  with  Newton,  12  East,  51.  The  servant,  three  weeks 
before  the  end  of  the  year,  was  wrongfully  and  forcibly  turned  out  of  doors 
by  her  master.  The  next  day  she  came  for  her  clothes  and  carried  them 
away,  together  with  the  wages,  which  the  master  insisted  were  the  full 
wages  of  (he  year,  she  claiming  a  larger  sum.  At  the  time  she  came  for  her 
clothes,  she  offered  to  stay  to  the  end  of  the  year,  but  the  master  would  not 
let  her.  This  the  sessions  very  properly  adjudged  to  be  a  case  of  dispensa- 
tion, and  the  Court  of  King's  Bench  agreed  with  them. 

Bex  v.  Barton  upon  Irwell,  2  M.  fy  S.  329.  The  servant,  after  two  months 
of  the  year  had  expired,  being  then  a  married  man,  was  taken  before  a 
magistrate  on  the  complaint  of  the  master,  and  committed  to  the  house  of 
correction  for  one  month.  When  he  had  been  in  custody  nine  days,  the 
master  procured  his  discharge ;  and  he  returned  immediately,  without  any 
fjew  terms  being  mentioned,  and  served  his  master  as  before.  He  received 
no  wages  for  the  time  he  was  in  custody.  This  the  sessions  considered  a 
case  ot  dissolution.  But  the  Court  of  King's  Bench  quashed  their  order,, 
being  of  opinion  that  it  would  be  against  the  policy  of  the  law,  if  the  ser- 
vant, by  his  own  act  of  delinquency,  should  have  the  power  of  dissolving  the 
contract;  that  the  justices  have  that  power  (by  stat.  20  Geo.  II.  c.  19),  but 
had  not  exercised  it ;  that  the  master  indeed  had  an  election  to  avoid  the 
contract,  but  that  he  had  made  his  election  to  continue  the  pauper  in  his 
service,  which  it  was  iu  his  power  to  do. 

Rex  v.  Polesworth,  2  B.  J*  A.  483.  The  servant,  a  few  days  before  the 
end  of  the  year,  having  asked  his  master's  permission  to  go  to  a  fair  to  hire 
himself,  and  being  refused,  went  there  without  his  leave.  The  master, 
upon  his  return,  said  he  would  employ  him  no  more,  and  would  not  pay 
him  his  wages.  The  servant  went  away  from  his  master's  house,  and,  three 
days  afterwards,  summoned  his  master  before  a  magistrate.  When  before 
the  magistrate,  the  servant  said  he  was  willing  to  serve  his  time  out,  but  the 
master  said  he  would  not  take  him  again.  The  magistrate  then  directed 
the  master  to  pay  the  servant  his  whole  wages,  \vhich  he  took  and  was  satis- 
fied. He  did  not  hire  himself  into  a  fresh  service  until  the  year  had  expired. 
This  was  adjudged  to  be  a  dispensation  both  at  the  sessions  and  in  the 
King's  Bench. 
The  forty  days'  residence  in  the  parish  sought  to  be  charged  with  the  Residence  for 
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By  sect  2>  a  penalty  is  attached  to  the  not  providing  such  books.  Secondly,  Of 

By  sect.  5,  a  like  entry  shall  be  made  when  an  apprentice  is  assigned,    evidence  of  set- 
under  32  Geo.  III.  c.  57.     (See  the  act,  ante,  44 1 .)  tlsment,  Ac 

Rex  v.  East  Knoyle,  Burr.  5.  C.  151 ;  3  Bott,  644.     The  special  case    s.  Evidence  in 
from  the  sessions  in  the  part  relating  to  this  point,  was  as  follows : — "  And  sctticmenta  by 
it  appears  to  this  Court,  upon  the  evidence  now  given,  that  J.  B.  was  bound   wrenUcwhip. 
apprentice  to  W.  W.,  of  East  Knoyle,  cordwainer,  and  that  he  served,"  &c.   ^  toilnShtUre 
&&    "  But  the  indentures  were  not  produced,  neither  did  it  appear  to  this  evidence  may 
Court,  whether  the  duty  of  6d.  in  the  pound,  directed  to  be  paid  by  the  8  be  received  of 
Anne,  c.  9,  was  paid,  or  whether  the  indentures  were  stamped."     It  was  ietJi2Sice.t" mWl 
objected  that  evidence  not  legal  had  been  received,  for  parol  evidence  of  an 
indenture  had  been  received,  which  they  state  not  to  have  been  produced, 
and  they  give  no  reason  for  not  producing  it.    And  also,  that  it  did  not 
appear  that  the  duty  was  paid,  or  the  indentures  duly  stamped.    But  the 
Court  over-ruled  the  objection,  for  it  is  stated,  "  that  it  appeared  to  them  that 
he  was  bound,  and  that  it  is  not  necessary  that  this  evidence  should  appear 
to  tit.    Perhaps  the  indenture  was  lost ;  and  in  that  case,  could  the  justices 
receive  no  other  evidence  of  the  binding  ?    And  as  to  the  duty  and  the 
stamp,  they  do  not  say  the  duty  was  not  paid,  or  that  the  indenture  was  not 
stamped." 

Rex*.  Long  Buckby,  7  East,  45.    Removal  of  the  pauper  from  Long  in  isofl  a  qu»- 
Buckby  to  Newport  Pagnell,  quashed.     Case :  The  pauper,  in  1774  or  1775,  inTe^m^ 
was  bound  apprentice  to  J.  D.,  of  Long  Buckby,  shoemaker,  for  seven  years,  in  1774  or  1775, 
for  a  premium  of  13/.,  which  was  paid,  and  the  indenture  executed  by  the  ^r^^J||nil^n 
pauper,  his  mother,  and  Dickens,  the  master,  with  whom  the  pauper  served  that  all  was 
ms  lull  time,  in  Long  Buckby.    Only  one  indenture  was  executed,  which,  1^H£<H![!JMof 
after  seven  years,  was  given  to  the  pauper,  and  was  proved  to  have  been  lost.  £,  ^^  ySn  i« 
For  twelve  years  past,  the  pauper  had  resided  at  Long  Buckby,  during  which  right,  notwith- 
tuae  he  had  been  often  relieved  by  that  parish,  and  had  received  town's  S^^Jenceof 
wsossey  from  it,  which  town's  money  is  given  away  at  Christmas  to  parishion-  stamp  oatoera 
en.    No  further  evidence  was  given  by  the  appellants.    But  the  respon-  tjjjjt  «*>  {"J*.*"" 
dents  proved,  by  the  deputy  registrar  and  comptroller  of  the  apprentice  tSSnped, TA^r*™ 
duties,  that  it  did  not  appear  that  any  such  indenture  had  been  stamped  during  the  above 
with  the  premium  stamp,  or  enrolled,  from  1773  to  1805.    But  the  sessions  Dcriod* 
presumed  that  all  had  been  rightly  done. — Per  Lord  Ellenborough,  C.  J. 
The  question  before  the  justices  was,  Whether  the  presumption  that  all  was 
rightly  done,  after  the  lapse  of  so  many  years,  were  sufficiently  rebutted  by 
the  negative  evidence  of  the  officer ;  they  thought  not,  and  we  cannot  say 
they  have  done  wrong,  for  the  presumption  of  law  is  to  be  favoured :  and 
against  the  negative  evidence  tney  may  have  set  the  possibility  of  an  irre- 
gularity in  the  returns  made  to  the  office.    Order  of  sessions  confirmed. 

Rex  r.  St.  Helen's,  in  Abingdon,  Burr.  S.  C.  292,  735 ;  2  Bott,  600.  ^•^J8{,J^D- 
The  evidence  relating  to  the  indenture  was;  Joan  Hudson,  the  mother  of  mo«t  clearly 
Joseph  Hutt,  the  father  of  the  children  removed,  (who  had  absconded,)  gave  shewn  to  be  lost. 
in  evidence,  that  Josqih,  her  son,  in  1733,  "  was  bound  apprentice  to  his 
grandfather  for  seven  years ;  and  that  the  indenture  was  delivered  into  the 
custody  of  W.  H.  his  grandfather,  as  she  had  been  informed  by  Joseph;  she 
never  saw  the  indenture,  and  knew  nothing  of  it,  but  from  the  information 
of  Joseph ;  it  was  reputed  in  the  family  that  Joseph  was  his  apprentice ; 
and  he  was  so  described  in  the  grandfather's  will."  Joseph  served  the  grand- 
lather  five  years  in  St.  Helen's,  under  the  indenture.  The  graudfathcr  pro- 
vided for  Josejth  during  those  live  years,  in  clothes  and  necessaries ;  the  grand- 
father died  in  1738,  leaving  M.  ti.  his  widow,  and  John  II.  his  son ;  applica- 
tion was  made  by  the  parish  of  St.  Saviour, in  December,  1748,  to  John,  who 
then  lived  with  his  mother,  in  the  house  where  the  grandfather  died,  and 
where  his  goods  and  effects  were,  to  know,  whether  he  bad  in  his  custody 
any  indenture  of  apprenticeship  between  William  and  Jos*ph,  and  Joseph 
said  he  could  not  find  it.  And  here  the  enquiry  stopped,  as  to  him  and  all 
other  persons.  And  this  was  the  only  evidence  that  the  indenture  of  ap- 
prenticeship was  lost  John  Hutt  gave  in  evidence  that  he  was  employed 
by  his  father,  William  Hutt,  to  draw  an  indenture  between  his  father  and 
Joseph,  which  he  did,  but  not  on  stamped  paper ;  and  that  after  the  death 
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appointments  of  overseers ;  the  appellants  being  called  upon  to  produce 
under  this  notice,  produced  one  parish  book,  which  was  the  only  one  in 
existence,  and  the  parish  officer  who  produced  it,  proved  that  no  appoint- 
ments were  kept  by  the  parish :  the  respondents  then  proceeded  to  enquire 
of  a  witness,  as  to  there  having  been,  in  the  particular  year,  one  or  more 
overseers;  but,  on  an  objection  being  taken,  the  sessions  held,  and  K.  B. 
confirmed  their  opinion,  that,  as  the  appointments  had  been  in  writing,  parol 
evidence  could  not  be  admitted.  "  The  question,"  said  Lord  Ellenborouykj 
**  is,  Whether  the  justices  below  have  done  wrong  in  rejecting  the  parol  evi- 
dence ?  This  is  clear,  that  the  parol  evidence  could  not  be  admitted,  until 
the  case  was  ripe  for  the  admission  of  secondary  evidence ;  now  it  could  not 
be  considered  as  ripe  for  that  purpose,  until  the  respondent  parish  had  ex- 
hausted all  the  proper  means  of  procuring  the  primary  evidence.  Have  they 
done  this  ?  First,  as  to  the  appointment  itself,  they  gave  a  notice  to  the 
parish ;  and,  supposing  the  parish  had  the  actual  custody,  that  notice  would 
have  been  sufficient,  but  this  does  not  appear.  Have  they  then  the  legal 
custody  ?  Certainly  not,  for  the  legal  custody  is  in  the  officer  who  is  the 
person  most  interested  in  the  instrument,  and  who  requires  its  production  as 
a  sanction  for  those  acts,  which  he  may  be  called  upon  to  do  under  its 
authority.  Now,  here  there  has  not  been  any  notice  to  the  overseer  himself. 
I  think,  therefore, "  that,  as  in  this  case  there  has  been  omission  of  the  means 
of  exhausting  the  primary  evidence,  recourse  could  not  be  had  to  that  of  a 
secondary  nature.*' — Holroyd,  J.  The  law  presumes  the  appointment  to  be 
in  the  custody  of  some  of  the  overseers,  who  are  responsible  for  the  acts  done 
under  it.    Notice  therefore  should  have  been  given  to  him. 

Rex  v.  Morton,  4  M.  jr  S.  48.  It  appeared,  that  only  one  part  of  an 
indenture  had  been  executed,  that  the  pauper  and  master  were  both  dead  at 
the  time  of  the  trial,  and  that  an  enquiry  for  it  had  been  made  of  the  pauper 
shortly  before  his  death,  who  said,  that  the  indenture  had  been  given  up  to 
aim  after  the  expiration  of  the  apprenticeship,  and  that  he  had  burnt  it,  and 
an  enquiry  had  also  been  made  of  the  daughter  and  sole  executrix  of  the 
master,  who  said,  she  knew  nothing  about  it;  no  evidence  was  given  of  any 
search  made  by  any  one,  either  amongst  the  papers  of  the  master,  or  of  the 
pauper.  The  Court  of  K.  B.  were  of  opinion,  that  a  sufficient  enquiry  had 
been  made  to  render  parol  evidence  of  the  contents  admissible ;  and  the 
distinction  made  between  this  case  and  Rex  v.  Cattleton  was,  that  in  that 
case  there  was  evidence  of  a  fact  which  made  a  further  search  necessary  ; 
but  that  in  this  case  the  same  information,  which  traced  the  instrument  into 
the  pauper's  possession,  plainly  shewed  that  any  further  search  would  have 
been  nugatory.  Here  there  was  no  proof  that  the  instrument  ever  existed 
in  the  possession  of  the  pauper,  unless  his  declaration  could  be  taken  as 
evidence ;  and  if  it  could,  he  declared  in  the  same  breath,  that  it  existed 
no  longer.  When  therefore  the  pauper,  by  whose  information  alone  the 
parties  were  acquainted  with  the  fact  of  his  having  had  the  instrument  in 
bis  possession,  at  the  very  same  time  declared  that  it  was  destroyed,  it 
became  unnecessary  to  search  among  his  papers. 

It  has  been  observed,  that  parol  evidence  of  an  indenture  ought  to  be 
admitted  with  great  caution,  and  not  without  sufficient  proof  that  the  origi- 
nal could  not  l>e  come  at.  And  in  case  of  parol  evidence,  it  seemeth  that  all 
those  circumstances,  without  which  the  indenture  would  not  be  good  if  pro- 
duced, ought  to  be  proved  satisfactorily  to  the  Court ;  as,  that  the  indenture 
was  written  upon  stamped  paper  or  parchment ;  that  it  was  executed  by  the 
parties ;  what  sum  (if  any)  was  given  with  the  apprentice ;  and  that  an 
additional  stamp  upon  the  account  of  such  sum  of  money  or  other  valuable 
thing  was  also  impressed.  Otherwise,  where  the  indenture  upon  the  face 
of  it  would  be  bad,  it  may  possibly  be  secreted  by  those  whose  interest  it  is 
that  it  should  not  appear. 

If  it  appear  by  cross-examination,  or  otherwise,  that  the  lost,  or  destroyed 
indenture  was  never  legally  stamped,  then,  although  the  fault  was  attri- 
butable to  the  party  making  the  objections,  it  cannot  be  proved,  (Rex  v. 
CeuiU  Mart  n,  3  /}.  >  Al.  588 ;  Ri /witter  v.  Wright,  2  Bar.  $•  AL  478) 
unless  the  loss  or  destruction  was  within  the  time  allowed  for  stamping ; 
Bousjield  v.  Godfrey,  5  Bitty.  418. 
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appointed  hi  that 
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Proof  of  loss  of 
indenture. 


Secondly — Of  Evidence  of  Settlement  in  Particular  Cases.  833 

Older  confirmed.    Case :  John  Pearce,  when  a  boy,  lived  with  one  Benson,    Secondly,  Of 
a  shoemaker,  in  St.  MaryAe-Bone,  three  yean,  and  then  ran  away  from  him.    evidence  of  get- 
In  order  to  prove  that  the  pauper  resided  as  an  apprentice,  ana  to  account      t  tenant,  #<?. 
Ibr  the  non-production  of  the  indentures,  it  was  proved  that  a  fire  happened  6  Evidence  la 
About  twenty  years  ago,  in  the  apartment  in  which  the  pauper  then  resided,  settlements  bv 
and  burnt  every  thing  he  had ;  that  the  father  and  mother  of  the  pauper  apprenticeship. 
were  dead ;  that  Benton  and  his  wife  are  also  dead ;  that  Benton  left  no  bad  bad  been 
property  at  his  decease ;  and  that  no  relatives  of  his  are  to  be  found,  iuldio^hiplririi 
Thomas  Nash  proved  that  he  was  apprentice  to  Benson,  at  the  same  time  workhouse, 
with  the  pauper  and  another  apprentice,  and  that  he  saw  in  his  master's  ^JJSTiSlil!?" 
hand  an  indenture,  which  he  understood  to  be  the  indenture  of  apprentice-  EvS  is  snfldent 
ahrp  of  the  pauper;  that  the  pauper,  as  well  as  the  witness  and  the  other  evidence  of  a 
apprentice,  boarded  and  lodged  in  the  master's  house,  in  St.  Mary-le-Bone.  ^^SkS^^9 
Another  witness  stated,  that  he  knew  Benton  at  the  time  the  pauper  lived 
w/fch  him ;  that  Benson  had  then  two  other  apprentices,  and  called  his 
apprentices  lazy  rascals.    It  further  appeared  tnat  the  pauper  afterwards 
Married,  and  tnat  while  living  in  St.  Mary4e-bone,  his  wife  was  admitted 
into  the  workhouse  of  St.  Mary-le-bone,  in  a  state  of  illness,  and  there  died* 
Hex  t.  St.  Michael,  Bath,  2  Bott,  459,  was  quoted,  where,  upon  a  question 
of  the  settlement  of  the  family  of  a  militia-man,  it  appeared,  by  his  exami- 
nation, taken  under  the  mutiny  act,  that  he  served  J.  M.  as  an  apprentice, 
five  years  and  a  half.    His  wife  proved  that  he  had  run  away,  and  sne  knew 
nothing  of  him.    J.  M.  was  dead.    This  was  held  reasonable  evidence  of  a 
binding,  and  this  point  was  not  overruled  in  Rex  v.  Clayton  Le  Moon. — 
Bmytey,  J.    I  am  of  opinion,  that  the  parol  testimony,  admitted  in  this  case, 
was  properly  received,  and  that  it  was  sufficient  to  found  the  presumption, 
that  an  indenture  was  executed,  and  that  the  pauper's  husband  served:,  and 
acquired  a  settlement,  under  it    The  general  rule  applicable  to  the  doc- 
trine of  presumption  is,  that  we  are  to  presume  that  which  reasonably 
accounts  for  the  actual  existing  state  of  things,  and  I  think  the  pie* 
mmiption  drawn  by  the  sessions  satisfies  that  rule.    The  facts  in  this  case, 
fjnretuted,  appear  to  me  conclusive.    The  pauper's  husband  lived  with  his 
matter  in  the  character  of  an  apprentice,  doing  the  same  work,  and  re- 
ceiving the  same  treatment,  as  his  other  apprentices  did ;  and  surely,  after 
an  interval  of  twenty  years,  it  is  not  too  much  to  presume  that  he  really 
was  an  apprentice.    With  respect  to  proof  of  the  destruction  of  the  inden- 
ture, I  think  enough  was  given  to  let  in  the  secondary  evidence,  and  that 
the  search  at  the  stamp-office  was  quite  unnecessary.    It  must  not  be  for- 
gotten, that  the  fact  of  the  first  wife  of  the  pauper  having  been  received 
into  the  workhouse  of  St.  Mary-le-bone,  shews  that  that  parish  believed  her 
husband  to  have  been  their  parishioner,  and  that  fact,  coupled  with  the 
others  I  have  alluded  to,  is,  I  think,  decisive  to  shew  that  he  had  acquired 
a  settlement  as  an  apprentice  in  that  parish.    Holroyd,  J.,  concurred. 

Rex  v.  East  Farleigh,  6  D.  $  R.  147 ;  2  D.  &  R.  Mag.  Ca.  71.  The  facts  What  Is  a  diligent 
of  this  case  are  fully  stated  in  the  judgment;  delivered  by  Bay  ley,  J.  In  this  dtjotoc°execiiteci 
case  there  had  been  two  parts  to  the  indentures,  which  were  executed  so  forty  yean  since. 
long  since  as  1788.  The  first  part  has  been  satisfactorily  accounted  for  by 
Mrs.  Buckley,  the  widow  of  Buckley,  with  whom  the  apprentice's  father 
left  it  to  be  enrolled.  She  proved  that,  after  diligent  searcn,  it  was  not  to 
be  found.  The  other  part  was  originally  in  the  possession  of  the  second 
master,  who  said  he  had  either  delivered  it  to  Buckley,  or  to  his  solicitors, 
Messrs.  R.  and  T.  Mrs.  2Ts  evidence  satisfactorily  shews  that  it  was  not 
amongst  her  husband's  papers.  The  question  then  arises,  whether,  sup- 
posing it  had  been  left  with  Messrs.  R.  and  T.,  it  has  been  satisfactorily 
accounted  for.  Messrs.  R.  and  T.  were  in  partnership  until  1803,  and  if 
it  was  delivered  to  them,  it  must  have  been  shortly  after  Tanner,  the  second 
master,  received  it  from  Standen,  (the  first  master,)  which  would  be  in 
1793.  The  indenture  would  expire  in  1795  ;  and  supposing  it  to  remain 
in  R.  and  7Vs  possession  after  that,  it  would  be  no  more  than  waste  parch- 
ment. No  beneficial  object,  either  to  the  master  or  the  apprentice,  could  be 
gained  by  preserving  it.  However,  there  is  a  possibility  that  it  was  preserved, 
though  it  is  not  easy  to  divine  for  what  purpose.    At  the  dissolution  of  the 
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Rex  v.  Skeffington,  SB.  9?  A.  382.    In  this  case  it  was  stated  in  the  Secondly,  Of 
indenture,  that  a  premium  had  been  paid  out  of  a  charitable  donation  to  the    evidence  ofmt- 

parish  :  at  the  time  of  payment,  the  parish  officers  said  it  was  charity-money,  tlement,  fa. 

— Abbott,  C.  J.    I  think  that  the  fund  out  of  which  the  premium  is  said  to  5.BTWen    J" 

have  been  paid,  was  a  public  charity  within  the  exception  in  the  stamp  act  settlement!  by 

But  I  think  there  is  no  sufficient  evidence  to  shew  that  the  premium  was,  in  apprenticeship. 

fact,  paid  out  of  such  a  fund.     It  is  stated,  as  a  fact  proved  by  the  master,  Recital  in  inden- 

that  a  premium  of  12/.  was  paid  with  the  apprentice.    That  being  so,  it  Sn^thaulie 

would  be  very  dangerous  to  say  that  the  declaration  of  the  parish  officers  premium  wu 

should  be  admitted  to  prove  the  nature  of  the  fund  out  of  which  it  was  paid,  J*1*1  ^  of1^J'1" 

more  especially  when  those  persons  might  have  been  called  to  prove  the  fact.  fect^paymen  * 

The  case  is  not  precisely  the  same  as  if  a  declaration  of  the  parish  officers  i»  proved  atiundi. 
bad  been  offered  as  the  only  proof  of  payment  In  that  case  the  whole  de- 
claration would  have  been  receivable.  But  here  the  fact  of  payment  was 
itself  proved.  Upon  that  ground,  I  am  of  opinion  that  the  indenture  ought 
not  to  nave  been  received  in  evidence. — Bay  ley,  J.  The  respondents  having 
proved  a  case  of  hiring  and  service,  it  became  the  duty  of  the  appellants  to 
shew  that  there  was  at  the  time,  a  subsisting  valid  apprenticeship.  To  do 
that,  they  produce  an  indenture  which,  on  the  face  of  it,  purports  that  a  pre- 
mium has  been  paid,  and  which  is  not  stamped.  If  that  premium  was  paid 
out  of  a  public  charity,  it  was  the  duty  of  the  appellants  to  prove  that  fact, 
which  was  within  their  knowledge,  and  of  which  the  respondents  could 
Jmow  nothing.  An  indenture  of  apprenticeship  is  no  evidence  of  the  facts 
recited  in  it ;  if  it  were,  the  party  might  always  recite  that  a  premium  was 
paid  out  of  a  public  charity,  whether  it  were  the  fact  or  not  But  it  is  said, 
that  if  the  payment  of  the  premium  be  proved  by  the  indenture,  the  recital 
also  becomes  evidence.  This  answer  is  not  sufficient,  for  independently  of  the 
indenture,  there  is  direct  evidence  of  the  fact  of  payment — Holroyd,  J.  If 
the  recital  and  the  declaration  of  the  officers  had  been  the  only  evidence  of 
the  fact  of  payment,  I  should  have  been  of  the  opinion  that  there  was  suffi- 
cient evidence  also  that  it  was  paid  out  of  a  public  charity ;  but  on  looking 
at  this  case,  it  is  clear  to  me  that  the  fact  was  proved  substantially  by  the 
piaster. 

.    Rex  v.  Bourton-upon-Dttntmore,  OB.jrC.  872.    Upon  an  appeal  against  A  married  wo. 

an  order  of  two  justices,  whereby  H.  Webb,  his  wile  and  children,  were  Se^iS1  an^iucf 

removed  from   the  parish  of  Stretton-upon-Dunsmore,  in  the  county  of  gitimate  child,  an 

Warwick,  to  the  parish  of  Bourton-upon-Dutunwre,  in  the  same  county,  the  J2JI2ti<Mi  th 

{sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court,  on  the  trended  master, 

following  case : — The  appellants  (the  parish  of  Bourton)  admitted  a  prima  that  ten  pounds  * 

facie  settlement  by  birtn  in  their  parish,  and  then  proved  that  the  pauper  22SSam\2lfted 

had  served  more  than  forty  days  in  a  third  parish,  under  an  indenture  of  [n  the  indenture, 

apprenticeship,  bearing  date  the  26th  of  April,  1813.    This  indenture,  the  but  that  he  should 

respondents  contended,  was  void  upon  the  following  evidence.    The  mother  {hS^more!6  The 

of  the  pauper,  who  was  an  illegitimate  child,  was  directed  by  her  husband,  husband  of  the 

**ho  was  not  the  father  of  the  child,  to  give  a  premium  of  10/.,  and  no  JJjJ^tSpSd 

more.    The  master  required  20/.    This  amount  the  mother  refused  to  give,  the  io/.,  and  the 

Jmt  came  to  a  private  understanding  with  the  master,  that  he  should  receive  ?ot5cr\wi^h,out 

something  in  addition  to  the  10/.,  but  what  particular  sum  did  not  appear,  knowledge,  paid 

It  was  also  agreed,  that  the  sum  of  10/.  only  should  be  inserted  in  the  inden-  the  master  a  fur- 

ture,  which  was  accordingly  done.    The  stepfather  paid  the  premium  of  10/.,  J^J^anVa*0 

and  the  mother  paid  the  further  sum  of  two  guineas  and  a  half.    Neither  half :  Held,  that 

the  apprentice  nor  stepfather  was  privy  to  the  undertaking  above  mentioned,  there  being  no 

and  never  knew  that  a  greater  sum  than  10/.  had  been  paid,  but  the  master  ^(n^tthant° 

was  not  aware,  that  the  agreement  by  the  mother,  to  give  more  than  the  the  sum  of  io/.%. 

IOL,  was  without  the  authority  or  privity  of  her  husband.    The  indenture  ^^S^J9" 

bore  the  proper  stamp  for  any  sum  not  exceeding  30/. — Bar/ley,  J.  The  sum  paid,  secured'  or 

really  and  bond  fide  paid  and  contracted  for,  was  inserted  m  this  indenture,  contracted  for  at 

There  was  no  binding  agreement  for  the  payment  of  any  sum  beyond  that  execution  ofthe 

amount.     The  promise  made  by  the  feme  covert  did  not  bind  her. — Little-  indenture,  was 

dale,  J.    There  was  no  valid  contract  by  any  person,  to  pay  more  than  the  {JStSure^tiiin 

sura  mentioned  in  the  indenture.    And  assuming  that  the  contract  by  the  the  meaning  of 

feme  covert  to  pay  a  further  sum,  was  binding  upon  her,  there  was  no  con-  8  Anne,  p.  g,s. 

J  *   J  '  °     r  39,  that  it  was 


Secondly— Of  Evidence  of  Settlement  in  Particular  Cases. 

under  such  circumstances  as  prevent  its  being  admitted  in  evidence.    Order 
affirmed,  (a) 

Bex  v.  Holy  Trinity,  Kinyeton-tcpon-Hull,  7  £.$•  C.611  ;  1  M.  &R.444. 
Removal  from  Ecclethell  to  Hull,  confirmed.  Case :  On  cross-examination 
of  the  pauper,  who  proved  a  settlement  in  the  appellant  parish,  the  appel- 
lants were  proceeding  to  shew  that  he  had  acquired  a  subsequent  settlement 
by  the  occupation  of  a  tenement,  and  to  prove  the  rent  paid,  but  the  respon- 
dents interposed,  and  asked  if  the  contract  for  the  tenement  was  not  in 
writing,  and  he  admitted  it  was.  The  appellants  contended,  that  they  might 
prove  the  fact  of  occupation,  and  the  value  of  the  tenement,  without  refer- 
ence to  the  agreement,  but  the  sessions  refused  it — Bay  ley,  J.  The  general 
rule  is,  that  the  contents  of  a  written  instrument  cannot  be  proved  without 
producing  it  But  although  there  may  be  a  written  instrument  between  a 
landlord  and  tenant,  defining  the  terms  of  the  tenancy,  the  fact  of  the  tenancy 
may  be  proved  by  parol,  without  proving  the  terms  of  it  It  was  unnecessary, 
in  this  case,  to  prove  by  the  written  instrument,  either  the  fact  of  tenancy, 
or  the  value  of  the  premises. — Littledale,  J.  Payment  of  rent  as  rent,  is  evi- 
dence of  a  tenancy,  and  may  be  proved  without  producing  the  written  instru- 
ment   Case  sent  back  to  the  sessions,  to  hear  the  evidence  (b). 

Bex  v.  Bawden,  SB.  &  C.  708.    Removal  from  Idle  to  Bawden,  con- 
firmed.   Case :  The  pauper  occupied  a  tenement  for  a  year  and  paid  rent 
tor  it    In  answer  to  this,  it  was  insisted  that  the  pauper  was  a  joint  tenant 
with  two  others,  and  to  prove  this,  the  steward  of  the  landlord  was  called, 
who  said,  he  did  not  know  who  occupied  the  tenement    He  was  then 
asked  to  whom  he  had  let  it,  and  who  were  the  tenants,  but  being  asked  if 
there  was  not  an  agreement  in  writing,  he  admitted  there  was.  The  sessions 
received  the  parol  evidence. — Bat/ley,  J.   The  question  in  this  case  is, 
Whether  the  evidence  of  the  steward  was  sufficient  to  rebut  a  primA  facie 
ease  of  tenancy  made  out  by  the  appellants  ?    In  Bex  v.  Hull,  the  question 
at  the  sessions  was,  Whether  the  pauper  came  to  settle  on  a  tenement  in 
the  character  of  tenant?    The  proof  was,  that  he  occupied  and  paid  rent 
The  Court  thought  that  was  pnmd  facie  evidence,  that  ne  came  to  settle  in 
the  character  of  tenant;  there  can  be  no  doubt  that  a  party  may,  by  keeping 
out  of  view  a  written  instrument,  make  out  by  parol  testimony  a.  primA  facie 
case  of  a  tenancy,  and  it  then  lies  on  the  opposite  party  to  rebut  it    Here 
the  appellants  made  out  a  primA  facie  case.    The  respondents  attempted  to 
vary  it,  by  proving  that  the  premises  were  let  to  the  pauper  jointly  with 
others;  but  that  letting  was  by  a  written  instrument    It  is  quite  clear  it 
could  be  proved  only  by  the  production  of  a  written  instrument.    Littledale, 
J.    This  case  is  perfectly  different  from  Rex  v.  Hull.    There  the  tenancy  was 
proved  by  occupation  and  payment  of  rent    That  was  primA  facie  evidence 
of  tenancy.    Here  the  parol  evidence  was  adduced  to  negative  the  presump- 
tion of  tenancy  arising  from  occupation  and  payment  of  rent — Parke,  J. 
A  general  hiring  of  land  is  presumed  to  be  a  yearly  hiring.    Bex  v. 
Watnfeet,  8  B.  &  C.  229. 

If  the  occupier  of  the  tenement  is  dead,  the  fact  of  a  possession  on 
his  part  being  first  proved,  any  declarations  which  he  may  have  made, 
when  in  possession,  tending  to  show  in  what  manner  or  on  what  terms 
he  occupied,  may  be  given  in  evidence.  A  primA  facie  case  being 
thus  made  out,  may  be  met  on  the  other  side  by  proof  of  any  circumstances 
which  either  directly  overthrow  it,  or  render  further  evidence  necessary  to 
support  it : — as  for  instance,  that  the  occupation  was  against  the  consent  of 
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6.  Evidence  of 
settlement  bjr 
renting  a  tene- 
ment 

A  tenancy  under 
a  written  con- 
tract may  be 
proved  by  the 
payment  of  rent 


But  a  presump- 
tion or  tenancy, 
arising  from  oc- 
cupation, cannot 
be  negatived 
without  proving 
the  written 


If  the  occupier 
is  dead,  proof 
of  his  occupa- 
tion, and  evi- 
dence of  his  de- 
clarations an  to 
the  terms  on 
which  he  held, 
will  suffice. 

Proofs  by  which 


(«)  Upon  counsel  alluding  to  this 
in  Rex  v.  Hull,  7  B.  If  C.  613, 
Bay  ley,  J.,  said, "  There  the  court  only 
held  that  they  could  not  receive  parol 
evidence  of  a  written  agreement  which 
was  void." 

(&)  In  a  case  precisely  similar  in  its 
circumstances  (though  it  was  an  action 
for  an  injury  to  the  reversion),  the  judges 


of  the  court  of  common  pleas  were  di- 
vided in  opinion — Best,  C.  J.,  and  Bur- 
rough,  J.,  being  of  the  opposite  opinion 
to  that  given  in  the  above  case,  upon  the 
point;  and  Park,  J.,  and  Gatelee,  J., 
concurring  in  the  opinion  of  the  Court  of 
King's  Betich.  (See  Strother  v.  Barr.  5 
Bing.  136. 


Secondly — Of  Evidence  of  Settlement,  $c.  839 

5.  The  proof  that  the  party  having  the  tenement,  resided  forty  days  in  the     Secondiy,  Of 
pariah  which  contains  the  tenement,  needs  no  further  explanation.  evidence  ofaet* 

With  regard  to  the  evidence  required  to  make  out  a  settlement  under  the      tlement,  fa. 
8  Geo.  IV.  c.  57,  that  is  to  say  since  the  22nd  of  June  1825,  the  proofs  will  ^  Evidenoe  & ~~ 
be  for  the  most  part  like  those  in  the  former  case ;  but  the  hiring  of  the  tettiement  by 
tenement,  it  seems,  must  be  under  one  hiring.  renting  a  tcne- 

Jt  will  be  seen,  by  the  following  case,  that,  as  under  these  two  latter  acts  ment* 
if  parliament,  the  party  must  hire  or  rent  the  tenement,  at  10/.  a  year  at  the  JJSifSm  hTthe 
least,  and  the  demise  must  be  by  the  year;  in  all  cases  under  these  statutes,  parish, 
if  there  be  a  written  agreement,  it  must  be  produced,  it  being  the  best  evi-  or  the  proofs  of  a 
fence  of  the  term*  of  such  renting.  rtnffin^ 

Rex  v.  MerUiyr  Tidvil,  1  Bar.  j*  Adol.  29.    On  appeal  against  an  order  ssnd  Jane,  18*25. 
of  justices  for  the  removal  of  Evan  Daviet  and  his  family,  the  quarter  ses-  By  0  Geo.  4,  c. 
nous  confirmed  the  order,  subject  to  the  opinion  of  this  Court  upon  a  case,  57,8t?»  a8e135" 
the  material  parts  of  which  are  as  follows : — Evan  Daviet,  his  wife,  and  ™ tenemeoTcaif 
children,  were  removed  from  Cadoxton  Juxla  Barry  to  Merthyr  Tidvil,  in  .  only  be  acquired 
the  county  of  Glamorgan.    The  order  being  appealed  against,  at  the  last  JaiTbeeo^oIS16 
Midsummer  sessions  for  Glamorganshire,  Evan  Daviet,  the  pauper,  was  fide  rented  tor  a 
sailed  as  a  witness  by  the  respondents,  and  deposed,  that  he  rented  and  held  ycar  atJ^aih^fc 
Mssessien  of  a  house  in  Merthyr  Tidvil,  from  May,  1827,  to  June,  1828.  J^  a  renting* 
the  rent  was  35/.  per  annum,  payable  quarterly.    He  paid  the  first  three  can  only  appear 
inarters  as  they  became  due,  and  "had  a  receipt  for  the  last,  which  was  not  ^  M-reenwn? 
paid  in  money,  but  for  which,  as  he  alleged,  the  landlord  accepted  an  equi~  with  the  land- 
relent  in  fixtures.    On  cross-examination,  he  at  first  stated  that  the  contract  ^{v1^/0^ 
between  him  and  Rock,  the  landlord,  for  the  premises,  was  merely  verbal;  proved byparot 
tait  Rock,  who  was  in  court,  handed  the  agreement  in  writing  to  the  advo-  where  the  con. 
sate  for  the  appellants,  and  the  witness,  on  this  paper  being  held  up  to  him,  ^fcT^jjj 
idmiUed  that  the  contract  was  a  written  one.    It  was  then  contended  on  might  have  been 
behalf  of  the  appellants,  that  parol  evidence  of  the  agreement  could  not  be  produced, 
leceived,  the  written  document  being  in  existence,  and  not  produced,  or  the 
rant  of  it  excused,  by  the  respondents ;  but  the  sessions  over-ruled  this  ob- 
ection.    The  appellants  then  called  Rock,  whose  evidence  tended  to  shew 
hat  the  transaction  respecting  fixtures  was  not  a  proper  satisfaction  of  the 
art  quarter's  rent,  and  that  the  receipt  was  unfairly  obtained.    On  the  order 
being  confirmed,  two  questions  were  reserved  for  the  opinion  of  the  Court  of 
King's  Bench ;   first,  Whether  the  parol  testimony  of  Daviet  was  properly 
received;  secondly,  Whether  the  payment  of  rent  was  sufficient  under  the 
J  Geo.  IV.  c.  57. — Bay  ley,  J.  This  case  is  clearly  distinguishable  from  Rex  v. 
The  Inhabitants  of  Holy  Trinity,  7  B.  4*  C.  611,  (ante,  837,)  the  facts  of  which 
aok  place  before  the  passing  of  the  statutes,  59  Geo.  III.  c.  50,  and  6  Geo.  I V. 
;.57,and  when  the  proofs  necessary  for  establishing  this  kind  of  settlement  were, 
that  a  tenancy  subsisted,  and  that  the  value  of  the  tenement  was  10/.  a-year. 
\t  that  time  the  terms  of  the  agreement  were  immaterial,  except  as  a  test  of 
ralue,  and,  when  proved,  they  did  not  preclude  the  sessions  from  dctermin- 
ng  for  or  against  the  settlement.    Rex  v.  The  Inhabitants  of  Holy  Trinitu 
lecided  this  only,  that  where  the  terms  of  the  tenancy  were  not  material, 
he  fact  of  tenancy  might  be  proved  without  the  terms.   But  under  6  Geo.  IV. 
%  57,  they  are  essential,  for  this  act  requires  the  tenement  to  be  bond  fide 
ented  for  the  term  of  a  year  at  10/.  a-year;  and  it  is,  therefore,  necessary  to 
enow  what  was  the  rent  contracted  for,  which  cannot  be  proved  without 
■eference  to  the  agreement  itself.    That  having  been  in  writing,  the  general 
vie  of  evidence  prevails,  and  the  order  is,  therefore,  bad. — Littledale  and 
Pmrke,  Js.,  concurred.     Order  of  sessions  quashed. 

It  will  be  observed  that,  by  the  words  of  the  above  acts,  land  must  be 
occupied ;  but  if  the  tenement  l>e  a  house,  it  suffices  if  it  is  held  only ;  the 
fiatinction  appears  in  the  following  case.     [See  the  rule,  ante,  574,  577]. 

Rex  v.  Stow  Bardolph,  1  Bar.  $  Adol.  219.    Upon  appeal  against  an  Pauper  took  a 
■der  of  two  justices,  whereby  Martin  Buck  and  Elizabeth  his  wife,  and  house  for  a  year 
heir  children,  were  removed  from  the  parish  of  Stow  Bardolph  to  the  parish  f|Ved  ^ere Nearly 
if  Daumham  Market,  both  in  the  county  of  Norfolk ;  the  sessions  quashed  the  whole  term, 
he  order,  subject  to  the  opinion  of  tliis Court  on  the  following  Case:— The  ^^SSTS^ 
lauper,  Martin  Buck,  at  old  Michaehnas,  1819,  hired  a  house,  in  the  parish   works  before  the 
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consideration.  And  his  relationship  as  heir  may  be  proved  by  persons 
belonging  to  the  family,  speaking  from  their  own  knowledge,  or  from  what 
they  have  heard  from  deceased  members  of  the  family,  respecting  the  rela- 
tionship of  its  different  members,  aided  by  parish  registers,  Sec.  [See 
u  Hearsay  Evidence,"  ante,  802.] 

In  the  case  of  a  widow  found  in  the  possession  of  an  estate,  which  was 
husband's — proof  of  possession  on  the  part  of  the  husband  before,  and 
the  time  of  the  marriage — proof  of  the  marriage  itself— of  his  death — and 
her  subsequent  possession,  will,  primA  facie,  establish  such  an  estate  in 
as  confers  a  settlement 
*■  If  the  party  hold  the  estate  as  tenant  by  the  curtsey,  or  otherwise,  in  right 
of  his  wire,  the  marriage,  and  either  possession  by  the  wife  before  marriage, 
cv  the  title  by  which  it  came  to  her  alter  marriage,  must  be  proved. 
»  If  the  party  hold  as  executor,  to  prove  his  title  the  probate  must  be  pro- 
duced, which  is  admissible  without  proof;  or,  an  examined  copy  of  the  pro- 
kite  may  be  given  in  evidence ;  or  the  Probate  Act  Book  of  the  Ecclesiasti- 
cal Court  may  be  produced,  or  an  examined  copy  of  the  entry  in  that  book 
In  Ken  of  the  book  itself.  If  the  probate  has  heen  lost,  the  ecclesiastical 
will  grant  what  is  called  an  exemplification  of  the  probate  from  their 
which  may  be  given  in  evidence.  The  like  course  may  be  taken  if 
party  was  administrator.  But  if  the  letters  of  administration  are  lost, 
place  may  be  supplied  by  producing  a  certificate  from  the  ecclesiastical 
court  that  administration  was  granted,  or  by  proving  an  examined  copy  of 
4aY  Bat  the  proof  from  the  records  of  the  ecclesiastical  court  may  be  employed, 
aft  well  after  the  loss  of  the  letters,  as  before  it 

It  will  seldom  happen  that  a  party  claims  a  settlement  by  estate  as  guar- 
in  socage ;  it  will  suffice,  therefore,  to  state  generally,  that  such  title 
be  supported  by  proof  of  the  following  facts,  viz. :  The  seisin  of  "the 
r,  by  showing  possession  of  the  land,  or  receipt  of  rent,  or  a  demise 
to, and  possession  by,  a  lessee; — the  death  of  that  ancestor ;-—the  heirship 
of  the  ward ; — the  fact  of  his  being  under  the  age  of  fourteen  at  the  time  of 
the  guardian's  entry  upon  the  land,  which  fact  may  be  proved  by  any  wit- 
weas  acquainted  with  tne  family  of  the  ward ; — the  relationship  of  the  guar- 
dian to  the  ward,  as  nearest  in  degree  of  those  relations  to  whom  the  inhe- 
ritance cannot,  by  possibility,  descend,  must  be  proved,  among  whom  the  eldest 
brother  is  preferred,  and  next  the  eldest  sister,  then  the  father  or  other  male 
ancestor;  and,  in  default  of  these,  one  of  such  relations  who  first  seizes  the  heir. 
*  If  the  estate  was  held  under  an  elegit,  the  requisite  proofs  are  :  1.  The 
jndement  recovered;  2.  The  elegit  taken  out  upon  it;  3.  The  inquisition 
made  by  a  jury ;  4.  The  sheriff's  return,  by  which  the  land  is  assigned  to 
tike  creditor. 

If  the  party  possessed  the  estate,  or  had  he  a  reversion  or  remainder,  or  an 
equitable  interest  in  it,  under  a  devise,  marriage  settlement,  mortgage  deed, 
deed  of  trust,  or  some  written  agreement,  the  devise,  if  of  a  freehold  interest, 
most  be  proved  by  the  production  of  the  will,  signed  and  attested  in  the 
manner  prescribed  by  the  statute  of  frauds  (a). 

If  the  devise  be  of  a  lease  for  a  term  of  years,  the  interest  is  a  chattel 
interest,  and  therefore  the  probate,  and  not  the  original  will,  is  the  proper 
medium  for  proving  it. 

When  the  claim  is  under  a  marriage  settlement,  or  any  other  conveyance, 
the  respective  deeds,  or  other  conveyance,  must  be  duly  proved  (b). 

When  it  is  under  such  a  written  agreement  as  will  pass  an  estate  suffi- 
cient for  a  settlement,  the  agreement  must  be  shown  to  nave  been  executed 
In  the  manner  required  by  the  statute  of  frauds  (29  Car.  II,  c.  3),  the  third 
section  of  which  enacts,  "  That  no  leases,  estates,  or  interests,  either  of  free- 
hold or  terms  of  years,  or  any  uncertain  interest,  not  being  copyhold  or  cus- 
tomary interest,  of,  in,  to,  or  out  of,  any  messuages,  manors,  lands,  tenements 
or  hereditaments,  shall  be  assigned,  granted  or  surrendered,  unless  it  be  by 
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Of  executor  or 
administrator. 


Of  tenant  by 
elegit. 


Title  by  devise 
of  a  freehold 
interest  is  to  be 
proved  by  the 
will. 


Proof  of  a  claim 
under  a  deed,  or 
written  agree- 
ment, according 
to  the  third  sec- 
tion of  the  statute 
of  frauds. 


(<i)  See  proof  of  wills,  ante,  799. 
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(b)  As  to  which  see  ante,  797. 
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nay  also  be  inferred  from  proof  of  the  undisputed  exercise  of  the  office.    And     Secondly,  Of 

when  the  evidence  is  in  the  last-mentioned  way,  it  will  be  for  the  opposite   evidence  ofsit- 

party  to  impeach  the  legality  or  validity  of  the  appointment  tlemeat,  fa, 

.    Toe  execution  of  the  office  for  a  whole  year,  may  be  proved  cither  by  the  g  EyiAenee  |tt 

officer  himself,  or  by  any  other  person  who  is  able  to  say,  from  his  own  settlement*  by 

personal  knowledge,  that  the  duties  of  the  office  were,  in  some  one  instance  office. 

at  least,  performed  by  the  person  appointed ;  and  that  he  was  reputed  in  the  The  execution  of 

parish  to  hold  that  office.    Or  it  may  be  proved  by  showing  that  another,  £££*<***» 

acting  as  deputy  to  the  person  appointed,  officiated  in  his  place.    But  of 

course  a  more  constant  and  uniform  discharge  of  the  duties  of  the  office 

should  be  proved,  if  the  appointment  is  to  be  inferred  from  the  exercise  of 

such  duties,  instead  of  being  directly  proved  by  independent  evidence. 

But  where  a  legal  appointment  is  actually  proved,  then  very  slight  evidence 

of  the  execution  of  the  office  Is  all  that  will  be  required. 

It  is  in  the  last  place  necessary  to  prove  a  residence  for  forty  days  in  the   f^Muice  for 
parish,  and  in  that  part  of  it  where  some  of  the  duties  of  the  office  were  to  forty  days, 
oe  performed. 

Hex  v.  Corfe  Mullen,  1  Bar.  $•  Adol,  21 1,  will  illustrate  this  subject,  (see 
ante,  646,  647.) 

See  Rex  v.  Stoyursy,  ante,  842,  and  post,  addenda. 

In  this,  as  in  all  other  kinds  of  settlements,  a  residence  for  forty  days  in   Forty  ^y,,  rcsi 
{he  parish,  and  in  that  part  of  it  where  some  at  least  of  the  duties  of  the  dence  most  be 
office  were  to  be  performed,  must  be  proved.    This  point  will  be  established  provwi- 
without  difficulty,  (unless  the  boundary  of  the  parish  should  happen  to  be 
in  dispute)  by  the  testimony  of  the  party  himself,  or  of  any  other  person 
cognizant  of  the  fact. 

9.  Evidence  of  Settlement  by  Payment  of  Rates,  (a) 

Settlements  by  payment  of  rates  were  virtually  abolished  by  6  Geo.  IV.      Evidence  of 
c  57 ;  before  that  period,  down  to  June  22nd,  1795,  they  were  governed  by  settlement  by 
35  Geo.  III.  c.  101,  s.  4,  having,  anterior  to  the  passing  of  which  statute,  payment  of  rates, 
nested  upon  the  law  as  it  stood  upon  the  3  W.  &  M.  c.  1 1 ,  s.  6. 

In  all  cases,  whatever  the  period  in  which"  the  settlement  by  payment  of 
rates  is  to  be  established,  there  must  be  proof  that  the  person  was  cither 
actually  or  constructively  rated  in  respect  of  his  tenement,  that  he  paid  such 
rate,  and  that  he  resided  in  the  parish  forty  days  after  payment. 

%The  rate  itself  is  the  best  evidence  of  the  rating,  and  must,  in  general,  be 
produced.  Rex  v.  Coppull,  2  East,  25  ;  (ante,  659 ;)  but  if  it  be  in  the 
custody  of  the  opposite  party,  who  refuses  to  produce  it  upon  due  notice,  or 
if  proof  be  given  of  its  destruction  or  loss,  then  secondary  evidence  is  admis- 
sible of  its  contents.  In  this  latter  case,  some  evidence  must  be  given  for 
the  purpose  of  authenticating  it ;  if,  however,  it  be  proved  to  be  in  the  pos- 
session of  the  opposite  party,  and  they  having  had  notice,  refuse  to  produce 
it,  no  further  proof  is  necessary  to  entitle  the  party  to  give  secondary 
evidence  of  its  contents. 

In  all  other  cases  it  must  be  duly  authenticated  ;  the  best  proof  of  which 
authentication  is  afforded  by  evidence  of  the  hand- writing  of  the  justices 
who  allow  it 

As  by  17  Geo.  II.  c.  3,  s.  2,  the  churchwardens,  &c.,  are  to  give  to  the 
inhabitants  of  the  parish,  copies  of  the  rate  on  demand ;  such  copy  proved  to 
have  been  so  given,  seems  to  be  good  secondary  evidence  of  the  rate,  without 
being  proved  to  be  an  examined  copy,  but  any  other  copy  must  be  proved 
to  have  been  compared  with  the  original  rate. 

If  no  copy  is  produced,  and  it  is  not  shown  that  one  exists  within  the 
knowledge  of  the  party  proving  the  rate,  oral  evidence  may  be  given  of  its 
contents. 

If  the  rate  refer  to  the  person  by  name,  his  identity,  as  the  person  so 


(a)  As  to  this  description  of  settlement,  sec  ante,  651  to  661. 
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44 . — An  indictment  lies  against  an  overseer  for  refusing  to  join  with  Orerseen  when 

colleagues  in  making  a  rate,  and  the  original  appointment  of  the  todict*ble- 
must  be  produced  on  the  trial.   Rex  v.  Arnold,  1  Stra.  101. 

—By  3  Geo.  IV.  c.  126,  s.  5,  and  4  Geo.  IV.  c.  95,  s.  31,  tolls  and  Tollhouses,  Ac, 

?s  on  turnpike  roads  are  not  rateable.  not  wteatito. 

-Mines  are  not  in  general  rateable,  Rexv.  Sedgley  in  Staffordshire,  Ml         .     . 

W.  4.    The  Earl  of  DtM&y  was  rated  as  follows:—  ISS. 


Dccupier. 

Proprietor. 

Premises. 

of  Dudley. 

Earl  of  Dudley. 

Land  and  Lime  Works. 

Area. 

Annual  Value. 

Rate. 

.       R.   P. 

18     2  16 

£       t.    d, 

1000    0     0 

£    *.    d. 
41  13    4 

t  this  rate  the  Earl  of  Dudley  appealed,  on  the  ground  that  he  was 
I  in  respect  of  the  yearly  value  of  the  lime-works  and  land  by  him 
in  the  parish  aforesaid. 

so  that  under  the  denomination  of  lime-works  were  included  cer- 
is  of  limestone,  for  which  he  was  not  liable  by  law  to  be  rated. 
;hed. — 

lie  appellant  is  the  owner  and  occupier  of  lands  in  Sedgley,  contain- 
i  strata  of  limestone,  and  also  of  the  works  hereinafter  mentioned,  by 
>f  which  the  limestone  is  raised.  The  strata  of  limestone  under 
Is  lie  in  a  sloping  position,  and  one  stratum  distinct  and  a  consider- 
nce  from  the  other,  in  the  same  manner  as  coal,  ironstone,  &c. 
i  frequently  crop  out  or  terminate  at  the  surface,  and  deepen  in  the 
irection.  Those  parts  of  the  strata  which  cropped  out  or  terminated 
face  were  worked  by  the  appellant  and  his  predecessors,  in  quarries, 
fht  or  open  work,  following  the  course  of  the  strata  as  far  as  was 
e.  The  continuation  of  these  strata,  which  were  being  worked  at 
he  rate  was  made,  lie  forty  or  fifty  yards  below  the  surface  of  the 
nd  are  worked  in  large  excavations  by  means  of  pit  shafts,  steam 
cc,  in  the  same  way  as  coal,  ironstone,  and  other  minerals,  and  no 
e  limestone  is  now  gotten  in  quarries  or  by  open  work.  The  pro- 
part  drawn  up  the  pit  shafts  and  in  part  sent  off  by  an  underground 
anel. 
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9  Geo.  IV.  was  to  be  taken  as  part  of  the  case.  The  Hammersmith  Bridge  forthcian<toccu. 
Company  purchased  land  in  the  parish  of  Barnes,  on  which  they  erected  j28||yBt!ieni  io 
and  built  the  fixture  pier  or  abutment  of  the  bridge  which  was  on  the  Surrey 
Me,  and  the  person  who  sold  the  land  to  the  said  company,  on  which  the  said 
future  pier  or  abutment  rested,  had  always  been  assessed  by,  and  paid  poor 
ntes  to,  the  parish  of  Barnes,  in  respect  of  the  said  land.  Part  of  the  road 
of  approach  to  the  said  bridge  on  the  Barnes  side  was  purchased  by  the 
company,  of  a  person  who  had  always  been  assessed  and  paid  poor  rates  to 
the  parish  of  Barnes,  in  respect  thereof.  One  half  of  the  said  bridge  is  in 
the  parish  of  Barnes,  and  toe  other  half  in  the  hamlet  of  Hammersmith  : 
the  tolls  for  passing  over  the  bridge,  are  paid  and  received  on  the  Hammer- 
smith  side ;  no  tolls  are  paid  or  received  on  the  Barnes  side,  and  no  toll  is 
demanded  unless  the  carriage  or  passenger,  &c.,-  pass  through  the  gate  on 
the  Hammersmith  side ;  nor  is  there  any  toll-house  or  other  building  used 
or  occupied  by  the  company  or  their  servants  on  the  Barnes  side.  The  ap- 
pellants, the  now  proprietors  of  the  bridge,  contended  that  they  were  rated 
lor  land,  and  in  respect  of  tolls,  for  which  they  ought  not  to  be  rated  or  as- 
•esaed. — Bay  ley,  J.  (a).  This  is  a  very  clear  case.  The  proprietor  of  land  is 
liable  to  be  rated  to  the  relief  of  the  poor  in  the  parish  where  the  land  lies. 
The  Hammersmith  Bridge  Company  have,  in  the  parish  of  Barnes,  lands 
uaed  by  them  for  the  purpose  of  facilitating  the  passage  over  the  Thames, 
and  they  are  entitled  to  receive  from  all  persons  passing  their  bridge  certain 
tolls.  Then  what  is  the  character  of  their  occupation  of  that  land  ?  It  is  a 
valuable  occupation  in  respect  of  the  money  which  the  land  produces  to  the 
company,  by  being  appropriated  to  the  purpose  of  facilitating  the  passage 
over  the  Thames,  for  which  passage  they  receive  tolls.  The  quantum  is  a 
question  for  the  sessions.  All  that  we  aecide  is,  that  the  land  is  rateable 
property  in  the  place  where  it  is  situate.  There  the  profit  is  earned,  though 
the  money  may  be  actually  received  elsewhere. — Littledale,  J .  The  tolls  are 
payable  for  passing  over  the  bridge,  not  for  passing  through  the  toll-gates. 
The  gates  are  put  up  merely  to  prevent  persons  passing  over  the  bridge  with- 
out paying  the  toll. — Parke,  J.,  concurred.    Order  of  sessions  quashed. 

P.  134.  "  Take  notice,  that  a  rate  of  one  shilling  in  the  pound  will  be  Whatbapubiic*- 
coUected  forthwith,"  is  a  good  publication  of  the  rate,  although  it  was  not 
stated  that  it  had  been  allowed  by  the  justices.    Bennett  v.  Edwards,  7  Bar. 
4*  Ores.  586. 

P.  159.  A  notion  has  prevailed  that  goods  taken  under  a  distress  for 
poor's  rate  cannot  be  replevied,  on  the  supposed  ground  that  the  rate  having 
been  made  by  overseers,  approved  by  justices,  published  iu  church,  not 
appealed  against,  and  the  party  having  been  previously  summoned,  the 
process  is  in  the  nature  of  an  execution.  But  that  doctrine  is  unfounded.  See 
2  Nolan  P.  L.  483,  4  ;  Fletcher  v.  Wilkins,  6  East's  Rep.  283  ;  Mulusird  v. 
Coffin,  2  Bin.  Rep.  1330;  Pearson  v.  Roberts,  Willes,  661  ;  Wilson  v.  Weller. 
1  Brod.  f  Bing.  57  02  J.  B.  Moore,  417  ;  8  Taunt.  369 ;  Rudd  v.  Foster,  4 
Mod.  Rep.  157. 

Fletcher  v.  Wilkins,  6  East.  287.  The  provisions  of  the  24  Geo.  II.  c.  44, 
requiring  notice  of  action,  do  not  extend  to  an  action  of  replevin,  where 
such  an  action  of  replevin  was  brought  against  overseers  for  distraining  for 
poor's  rates,  and  the  Court  said,  "  The  statute  43  Eliz.  c.  2,  which  is  the 
foundation  of  the  poor's  rate,  considers  replevin  as  a  proceeding  in  which  the 
right  to  levy  by  distress  any  sums  claimed  on  account  of  that  rate  may  be 
properly  controverted ;  for  by  the  1 9th  section  of  that  act,  a  form  of  avowry 
is  given  in  case  of  a  distress  made :  and  the  distress  under  that  statute  was 
in  the  nature  of  an  execution  *,  for  the  sums  assessed  for  the  relief  of  the 
poor  are,  by  the  4th  section,  directed  to  he  levied  by  distress  and  sale :  and 
it  would  be  going  very  far  indeed,  to  say  that  so  beneficial  a  remedy  is  indi- 
rectly taken  away  by  the  general  words  of  the  statute,  24  Geo.  11.,  when  the 


tton  of  rate 


A  diKtrcsH  for 
poor's  rate  may 
be  replevied. 


(a)   Lord  Tenlerdcn  was  not  in  Court  when  this  case  was  argued  and  determined. 
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family  whom  he  is  legally  bound  to  maintain.  That  obligation  must  be 
made  out ;  and  it  is  not  established  in  the  case  of  a  wife  who  has  left  her 
husband  and  lives  in  adultery. — Littfedale,  J .  I  do  not  see  the  distinction 
attempted  between  the  parish  and  an  individual  supplying  necessaries.  If 
the  husband  is  not  obliged  to  answer  for  the  wife's  contracts,  or  to  receive 
her  into  his  house,  it  cannot  be  said  that  he  is  "  legally  bound  to  maintain 
her." — Parke,  J.  It  would  be  strange  if  the  Court  could  hold  that  a  man 
was  not  civilly  liable  for  the  supply  of  necessaries  to  his  wife,  and  yet  that 
not  supplying  them  rendered  him  a  vagrant    Conviction  quashed. 

P.  212. — It  is  deemed  expedient  to  state  more  at  length  the  case  of  Clark 
t.  King,  2  Younae  $•  J.  525,  there  stated. 

Debt  on  bond,  upon  the  money  counts,  and  an  account  stated.    The  The  content  of  a 
defendant  set  out  the  condition  of  the  bond  upon  oyer,  as  follows :— Whereas  Sjf^^jjj  for 
the  select  vestry  of  the  parish  of  Winterbourne  advertised  to  let  the  poor  of  management  of 
the  said  parish  to  farm;  and  at  a  meeting  of  the  said  select  vestry  for  that  {J J S^JTron?' 
purpose  held  on  the  6th  day  df  March  instant,  the  said  Mark  King  offered  Stated  anTaita- 
to  provide  for,  maintain,  sustain,  and  keep  all  the  poor  of  the  said  parish  of  bushed  accord- 
Winterbourne,  as  shall  be  lawfully  entitled  to  relief  and  maintenance,  for  ^fUS^SSt 
one  whole  year,'  from  the  25th  day  of  March  instant,  until  the  25th  day  of  statute  ao  Geo.  3, 
March,  1827,  for  the  sum  of  750/.,  to  be  paid  to  him  the  said  Mark  King  ^J^J^JK 
by  the  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  Winter-  contract  under 
bourne,  by  fifty-two  equal  weekly  payments,  the  first  weekly  payment  to  be  the  statute  9  Geo. 
paid  in  advance  (that  is  to  say),  on  the  27th  day  of  March  instant:   And  ^[^i^^e^ 
whereas  the  said  churchwardens  and  overseers  of  the  poor  of  the  said  parish  inr,  and  main- 
have  entered  into  a  contract,  bearing  even  date  herewith,  with  the  said  Mark   Jj™ ln*£|e  poor 
King,  to  pay  to  him  the  said  sum  of  750/.  by  fifty-two  weekly  payments  as      *  I*™"- 
aforesaid,  for  providing  for,  maintaining,  ana  sustaining  the  poor  of  the  said 
parish  for  one  year,  according  to  the  terms  and  conditions  specified  in  the 
said  contract ;  and  the  said  Mark  King  agreed  to  provide  a  good  and  suffi- 
cient surety  for  the  due  observance  and  performance  of  the  covenants  and 
agreements  contained  in  the  said  contract,  and  hath  proposed  the  above- 
bounden  Joseph  King  as  his  said  surety ;  and  the  said  churchwardens  and 
overseers  have  agreed  to  accept  him  the  said  Joseph  King  as  such  security ; 
And  whereas  the  said  Joseph  King  hath  agreed  to  join  with  the  said  Mark 
King  in  the  above- written  bond  or  obligation,  as  the  surety  of  the  said  Mark 
King,  for  the  due  and  punctual  observance  and  performance  of  the  cove- 
nants and  agreements  contained  in  the  aforesaid  in  part  recited  contract 
Now  therefore  the  condition  of  the  above-written  bond  or  obligation  is  such, 
that  if  the  said  Mark  King  do  and  shall  from  time  to  time,  and  at  all  times 
hereafter,  during  the  said  term  of  one  year,  commencing  011  the  said  25th 
day  of  March  instant,  and  ending  on  the  25th  day  of  March,  1827,  duly 
and  faithfully  do  and  perform  all  and  every  the  covenants,  conditions,  and 
agreements,  contained:  in  the  said  contract  above  referred  to,  then  the  above 
written  bond  or  obligation  shall  be  void  and  of  no  effect ;  but  otherwise  shall 
be  and  remain  in  full  force  and  virtue.    He  then  pleaded,  amongst  other 
tbings,  by  his  third  plea,  that  the  contract  in  the  condition  of  the  bond, 
alleged  to  have  been  entered  into  by  the  churchwardens  and  overseers  of  the 
poor  of  the  said  parish  of  Winterbourne,  was  not  entered  into  or  made  with 
the  consent  of  the  major  part  of  the  parishioners  of  the  said  parish,  or  any 
of  them  in  vestry  or  other  parish  or  public  meetings  for  that  purpose  as- 
sembled, upon  usual  notice  tnereof  first  given.    To  this  plea  the  plaintiff 
replied,  that  the  contract  in  the  condition  mentioned,  was  entered  into  and 
made  with  the  consent  of  the  select  vestry  of  the  said  parish,  duly  established 
for  the  care  and  management  of  the  concerns  of  the  poor  of  such  parish,  and 


neglecting  so  to  do,  by  which  icfusal  or  orderly  person,  within  the  true  intent 

neglect  lie  or  any  of  his  family  whom  he  and  meaning  of  the  act,  and  shall  be 

may  be  legally  bound  to  maintain,  shall  punishable  with  imprisonment  and  hard 

have  become  chargeable  to  any  parish,  labour. 
&c,  shall  be  deemed  an  idle  and  dis- 
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*hom,  to  be  ? alid,  it  must  be  allowed.  The  allowance  by  the  magistrates 
is  a  question  of  fact,  upon  which  an  issue  is  joined ;  and  if  the  plaintiffs  fail 
at  the  trial  to  establish  that  fact,  it  will  be  fatal  to  their  action. — Alexander, 
L.  C.  B.  I  can  see  no  construction  of  which  this  statute  is  capable,  other 
than  that  which  is  put  upon  it  by  my  learned  brother.  What  can  be  its 
object,  if  it  be  not  to  confer  upon  the  select  vestry  the  power  of  arranging 
sod  managing  the  concerns  of  the  poor,  in  the  same  manner  as  before  the 
statute  the  body  of  the  parishioners  at  large  were  authorized  to  do? — Gar- 
row,  B.,  and  Vaughan,  B.,  concurred.    Judgment  for  the  plaintiffs. 

P.  214. — "Whereas  divers  local  acts  of  parliament  have  lately  passed  con-   By  so  Geo.  3,  c. 
taining  enactments  relative  to  the  maintenance  and  regulation  of  the  poor,   199»  certain 
varying  the  general  law  with  respect  to  particular  districts,  parishes,  town-  SJlafjjIo^acti, 
ships  or  hamlets ;  and  it  is  expedient  that  some  of  such  enactments  should  paacedtince the 
be  repealed;  Be  it  therefore  enacted,   That  all  enactments  and  provisions,  ^^rS"^ 
contained  in  any  act  or  acts  of  parliament  since  the  commencement  of  Geo.  i,  as  to  com. 
the  reign  of  his  Majesty  King  George  the  First,  whereby  any  poor  person  peliinc;  poor  per- 
or  persons,  other  than  such  as  shall  actually  apply  for  and  receive  parochial  house?  oftadiu- 
relief,  or  are  compelled  or  made  compellable  to  go  or  remain  in  any  house  of  try,  and  hiring 
industry  or  workhouse ;  or  whereby  any  poor  person  or  persons  may  be  detained  -rTlllJeided0" 
or  kept  in  any  house  of  industry  or  workhouse,  at  the  discretion  of  the 
gorernors  or  directors  thereof,  or  of  the  churchwardens  or  overseers  of  the 
poor  of  any  district,  parish,  township  or  hamlet,  after  such  persons  are  capable 
>f  maintaining  themselves ;  or  whereby  any  poor  person  or  persons  may  be 
compelled  to  remain  in  any  house  of  industry  or  workhouse,  until  the  charges 
md  ezpences  to  which  any  district,  parish,  township  or  hamlet,  may  have 
seen  put  or  become  liable  or  chargeable  for  the  maintenance  or  support  of 
wch  poor  person  or  persons,  or  any  of  his  or  her  family,  shall  be  repaid  or 
eimbursea  or  satisfied  by  the  earnings  or  labour  of  such  poor  person  or  per- 
ms; or  whereby  any  poor  child  or  children  whomsoever  is  or  are  rendered 
iable  to  be  apprenticea  to  any  governor,  director,  or  master  of  any  such  house 
if  industry  or  workhouse;  or  whereby  any  parish,  township  or  hamlet,  at  a 
greater  distance  than  ten  miles  from  such  house  of  industry  or  workhouse, 
hall  hereafter  be  empowered  or  authorized  to  become  contributors  to,  or  to 
ake  the  benefit  of  such  house  of  industry  or  workhouse ;  or  whereby  any 
irectors,  governors,  guardians  or  masters  of  any  such  house  of  industry  or 
vorkhouse,  are  authorized  or  empowered  to  hire  out  any  poor  person  or  per- 
ans  of  full  age,  or  to  contract  or  agree  with  any  person  or  persons  to  have 
nd  take  the  profit  of  the  labour  of  such  poor  person  or  persons ;  shall  be 
r  holly  and  severally,  and  the  same  are  hereby  wholly  and  severally,  repealed/' 

Sect.  2.  "  That  from  and  after  the  passing  of  this  act,  it  shall  not  be  lawful 
w  any  governor,  director,  guardian  or  master,  of  any  house  of  industry  or 
rorkhouse,  on  any  pretence,  to  chain  or  confine  by  chains  or  manacles,  any 
oor  person  of  sane  mind." 

P.  234. — In  a  case  of  immediate  and  urgent  necessity,  an  overseer  must 
nd  immediate  relief,  or  may  be  indicted ;  but  in  ordinary  cases  he  is  not  in- 
ic table  unless  there  has  been  a  justices'  order  to  afford  relief.  Rex  v.  Mere- 
iik,  and  Rex  v.  Booth,  Russ  v.  Ry,  Crotvn  Cases,  46,  48,  where  see  forms  of 
adictment 

On  the  other  hand  it  is  said,  that  an  indictment  lies  against  an  overseer 
or  relieving  a  pauper,  when  there  was  no  necessity.  Tourney's  case,  M.  S  . 
[6  Vin.  Ab.  415. 

P.  273.— Sec  further  Walsh  v.  Tissell,  6  Bingh.  163 ;  Hill  v.  Eastoff, 
\  Bingh.  176 ;   Rex  v.  Londonthorpe,  and  Rex  v.  Otley,  as  to  freehold. 

P.  527,  539.— But  see  in  Rex  v.   The  Inhabitants  of  Otley,  Suffolk,  1    A  pauper  rented 
3ar.  «$•  Adol.  161 ;  where  a  pauper,  upon  appeal  against  an  order  of  two  jus-   ta^and^garden 
ces,  whereby  Samuel  Stammers  and  his  four  children  were  removed  from  the   at  the  rent  of  so/. 
iarish  of  St.  Mary,  Lambeth,  in  the  county  of  Surrey,  to  the  parish  of  Otley,   P**  Mimm  to* 
a  the  county  of  Suffolk,  the  sessions  confirmed  the  order,  subject  to  the  opinion   during  that  time 
f  this  Court  on  the  following  case  : — Samuel  Stammers,  the  pauper,  rented   held  and  occu- 
f  James  Bedwell,  of  Ipswich,  carpenter,  in  the  appellant  parish,  a  windmill   JlJd  actually  ** 
ailed  a  smock  mill,  a  brick-built  cottage,  and  a  small  garden,  at  the  rent   paid  that  rent. 
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one  shilling  from  a  claim  he  had  upon  Townsend,  for  labour  which  he  had  nniev  §och 
performed  for  him,  and  which  Townsend  accepted  as  an  acknowledgment  jllJJ^Jij!1-" 
for  the  damage  done  to  the  grass  by  the  stack.    The  pauper  sold  the  grass  to  shaii  be  occu- 
Townsend  in  the  same  way  in  the  second  year,  though  with  some  variation  i*c&  under  such 
in  the  price.    The  court  of  quarter  sessions  held,  that  during  the  operation  JSdvuenStiw 
of  the  pauper's  agreements  with  Townsend  he  did  not  occupy  the  field  under  the  same  to  the 
his  yearly  hiring,  in  the  manner  required  by  the  «  Geo.  *IV.  c.  57,  and,  JJJSu*  ^Jd '} 
therefore,  that  he  had  not  gained  a  settlement  by  the  hiring  of  this  tenement  the  tcrmofone* 
— Aiaoxand  Brodrick  argued  in  support  of  the  order  of  sessions. — Mirehouse,  wh°*«  year  at  the 
contra.— Lord  Tenderden,  C.  J.    The  question  in  this  case  turned  on  the  Jj^toSra'c"01*1, 
tenement  act,  6  Geo.  IV.  c.  57.     Upon  consideration  we  are  all  of  opinion,  riamt  that  under 
that  all  that  was  required  to  be  done  by  that  act  has  been  done  in  this  case,  jjj**  •**tnte  a 
and,  consequently,  that  the  pauper  gained  a  settlement  by  renting  the  tene-  rented  for  a  year 
■lent  in  question.     That  statute  enacts,  that  u  no  person  shall  acquire  a  •  dwelling-house 
settlement  in  any  parish  or  township  by,  or  by  reason  of  settling  upon,  rent-  rcn^exceedinr 
ing,  or  paying  parochial  rates  for  any  tenement,  not  being  his  or  her  own   io/.  per  annum, 
property,  unless  such  tenements  shall  consist  of  a  separate  and  distinct  jJkiLJJ"^  a5tu* 
dwelling-house  or  building,  or  of  land,  or  of  both,  bona  fide  rented  by  such  per-  w1k>  underlet  the 
son  in  such  parish  or  township,  at  and  for  the  sum  of  10/.  a  year,  at  the  least,  land,  gained  a 
lor  die  term  of  one  whole  year."     Here  the  tenement  consisted  of  a  separate  ftettiement. 
and  distinct  dwelling-house  and  land :  it  was  bond  fide  rented  by  the  pauper 
in  the  parish,  and  at  and  for  a  rent  exceeding  10/.  per  annum  for  one  whole 
year.    But  then  the  statute  continues,  "  nor  unless  such  house  or  building, 
or  land,  shall  be  occupied  under  such  yearly  hiring,  and  the  rent  for  the  same 
to  the  amount  of  10/.  actually  paid  for  the  term  of  one  whole  year  at  the 
least."    The  rent  for  the  term  of  one  whole  year  has  been  actually  paid. 
The  only  question  is,  Whether  there  was  an  occupation  of  the  whole  of  the 
premises  hired  under  the  yearly  hiring  ?    It  was  objected,  that  the  pauper 
did  not  occupy  the  whole  of  the  premises  hired  under  the  yearly  hiring ; 
that  he  let  off  the  land,  and  that  this  clause  of  the  act  of  parliament,  there- 
fore, was  not  satisfied.    There  is  a  difference  between  the  language  of  the 
statute  6  Geo.  IV.  c.  57,  s  2,  and  that  of  the  59  Geo.  III.  c.  50.    The  last- 
mentioned  statute  required  that  the  house  should  be  held,  and  the  land 
occupied,  by  the  person  hiring  the  same;  but  those  words,  "by  the  person 
hiring  the  same,    are  omitted  in  the  6*  Geo.  IV.  c.  57.    The  legislature, 
when  they  passed  that  statute,  must  have  had  in  their  minds  the  very  act 
(50  Geo.  III.  c.  50,)  which  they  were  repealing.    We  cannot,  therefore, 
but  consider  that  those  words  were  left  out  by  design.    Then  the  only  ques- 
tion is,  Whether  the  whole  of  die  premises  were  occupied  under  the  yearly 
hiring?     It  is  clear  that  they  were.    That  being  so,  every  condition  that 
was  required  by  the  terms  of  the  act  of  parliament  has  been  complied  with, 
and  the  pauper  has  gained  a  settlement.    We  think  it  much  the  safer 
course  to  adhere  to  the  words  of  the  statute,  construed  in  their  ordinary 
import,  than  to  enter  into  any  enquiry  as  to  the  supposed  intention  of  the 
persons  who  framed  it.    The  order  of  sessions  must  therefore  be  quashed. 
Order  of  sessions  quashed. 

PP.  637,  842.     Rex  v.   Inhabitants  of  Stognrsey,  HiL  T  K.B.  A.D.    The  panper  must 
1831.      Joel  Ixversham   was  moved   from   Stogursey,  in   the  county  of  {J^^/J**  i„ 
Somerset,  to  Kilton.    Order  quashed,  subject  to  a—Case:    "The  office  an  annual  office. 
of  parish  clerk  of  the  parish  of  Kilton  being  vacant  in   October,  1818,   %*£££££' 
the  pauper  began  then  to  perform  the  duties  of  that  office,  and  conti-   dutteBofaparUh 
mied    to  perform  them  until  his  removal  in  January,  1830,  and  until  the   clerk  without 
order  appealed  against,  and  received  a  yearly  salary  of  2/.  13*.  from  the  ^KyJJJ„; 
parish ;  but  neither  he  nor  any  other  person  was,  during  that  period,  chosen  and  without  any 
to  the  said  office  by  the  vicar  in  whom  the  appointment  is  vested,  nor  was  any  gj^^"^  to 
such  choice  signified  to  the  parishioners  according  to  the  canon.^  The  pauper,  ^e  parishioner*, 
when  he  first  served  the  office,  was  resident  in  the  parish  of  Kilve.    On  the   doe*  not  acquire 
2nd  of  February,  1819,  he  took  a  lodging  in  the  parish  of  Kilton,  and  resided   ^SttaJS"" 
there  until  the  '20th  of  March  following,  when  he  went  to  the  parish  of  Sto~  pariah,  although 
flursey,  where  he  has  since  continually  resided.   The  question  for  the  opinion   JJ^^^ISwawdH 
of  the  Court  is,  Whether  the  pauper  gained  a  settlement  in  the  parish  of  Of4o  days,  and 
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,  to  enquire  whether  the  duty  has  been  performed.   The  party  enjoys  an 
mraal  salary  for  twelve  years.     It  is  expressly  found  that  he  served  the 
flice.     Mr.  Nolan  makes  a  mistake  as  to  Bex  v.  Winter  bourne.    In  that 
use  the  office  was  executed  by  deputy.  The  question  there  did  not  depend 
n  the  appointment  at  all ;  it  related  to  the  settlement  of  a  deputy. — 
jOrd  Tenterden,  C.  J.  The  pauper  cannot  be  said  to  have  executed  an 
innual  office  within  the  statute.    Acting  solely  upon  my  own  opinion,  I 
foonld  have  great  difficulty  in  saying  that  die  office  of  parish  clerk  is  an  office 
rithin  the  statute.   In  Saikeld  it  is  hardly  put  upon  that  ground.  Powell,  J., 
•ys,  it  was  more  than  an  annual  office.    Eyre,  J.,  seemed  at  first  to  have 
nought  otherwise.   Powell,  J. t  says,  the  next  case  speaks  of  an  annual  office. 
Helstngtonv.  Over.    Ashur$t,J.,  says,  I  cannot  avoid  entertaining  a  doubt 
whether,  assuming  the  office  was  for  more  than  a  year,  he  cannot  be  said  to 
lare  exercised  that  office.    The  difference  between  the  3  W.  <St  M .  and  the 
)  cV  9  W.  III.  is  this,  that  the  latter  statute  contains  the  words  "  legally 
ikced."    We  have  not  to  enquire  whether  the  pauper  was  legally  placed 
mder  the  3  W.  &  M.    The  only  proper  appointment  would  have  been  one 
Tf  the  vicar,  but  if  the  clerk  had  been  elected  by  the  parishoners  and  the 
near  had  assented,  it  might  have  been  sufficient.    But  here  there  is  nothing 
o  give  the  pauper  even  a  colourable  title  to  the  office. — Littledale,  J.   it 
•  not  necessary  to  decide  whether  this  is  an  annual  office ;  I  am  rather 
ikposed  to  think  that  it  would  be  so,  but  it  appears  to  me  that  the  pauper 
has  not  executed  an  annual  office.     It  can  make  no  difference  whether 
he  pauper  served  twelve  years  or  one.    It  is  found  in  the .  case  that  the 
proper  was  not  nominated  by  the  parson.    Some  right  should  be  shown — 
jome  appointment  under  which  the  pauper  bond  fide  acted.     If  it  had 
been  customary  that  the  appointment  should  be  made  by  the  parish,  it  would 
tie  sufficient,  or  if  an  appointment  by  the  parish  had  been  shown,  the  Court 
would  have  presumed  a  custom  authorizing  such  election.   It  has  been  sug- 
gested that  the  pauper  could  not  have  maintained  an  action  for  his  fees,  or 
note  at  an  election,  but  though  not  legally  appointed,  yet  if  actually  ap- 
pointed, that  would  be  sufficient  here. — Taunton,  J.  It  is  not  necessary  to 
give  an  opinion  whether  this  is  a  public  annual  office  within  the  statute, 
ind  it  probably  never  will  be  necessary  to  decide  that  point,  because  the 
?lerk  is  incapable  of  being  removed  from  his  freehold.     It  appears  to  me 
that  the  pauper  was  never  placed  in  the  office  at  all.     He  intruded  himself 
into  the  office.    He  cannot  be  said  to  have  executed  the  office,  when  he 
never  had  the  office.     Order  of  sessions  confirmed. 

P.  660. — TJieKinyv.  thelnh.  of  Lower  Heyford,  1  Bar.  Sr  Adolp.  75. 

Upon  appeal  against  an  order  of  two  justices,  whereby  the  children  of 
John  Garratt  were  removed  from  the  parish  of  Banbury,  within  the  borough 
of  Banbury,  in  the  county  of  Oxford,  to  the  parish  of  Lower  Heyford,  in  the 
same  county,  the  sessions  confirmed  the  order,  subject  to  the  opinion  of 
K.  B.  on  the  following  case : — John  Garratt,  the  father  of  the  paupers,  had 
been,  for  many  years  previous  to  his  death,  the  clerk  of  Mr.  Biynell,  an 
attorney.  In  September,  1818,  Mr.  Bignell  took  certain  premises  in  Caulcott, 
in  the  appellant  parish,  consisting  of  a  cottage,  garden,  orchard,  and  about 
thirteen  acres  of  land,  for  a  term  of  seven  years,  at  the  yearly  rent  of  38/., 
and  in  the  year  1819,  he  allowed  his  clerk,  John  Garratt,  (who  up  to  that 
time  lived  at  Bicester,)  to  reside  at  the  cottage,  as  being  nearer  to  Middleton, 
his  own  residence,  and  more  convenient  for  business.  Garratt  accordingly, 
removed  to  Caulcott  with  his  family,  and  lived  in  the  cottage,  to  which  three 
acres  of  land  were  attached,  and  which  Garratt  occupied  for  several  years, 
but  he  never  had  any  thing  to  do  with  the  remainder  of  the  land.  Mr. 
Biynell  always  paid  the  entire  rent  to  his  landlord,  and  Garratt  paid  no 
rent ;  neither  was  any  reduction  made  in  his  salary ;  and  Mr.  Bignell  stated 
as  his  reason  for  this,  that  Garratt  had  a  large  family,  and  his  salary  was 
low,  and  as  an  augmentation  to  it,  he,  Mr.  Biynell,  permitted  him  to  occupy 
the  cottage,  Sec,  valued  by  Mr.  Biynell  at  20/.  per  annum.  Garratt\eh  the 
premises  when  required,  without  receiving  any  notice  to  quit.  In  the  books 
of  the  appellant  parish,  Garratt  was  rated  as  the  occupier  of  the  cottage  and 
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An  attorney, 
having  a  cot- 
tage and  land 
near  his  resi- 
dence, allowed 
his  clerk  to 
occupy  them, 
that  he  might 
the  more  con- 
veniently attend 
to  the  business ; 
and  suffered 
him  to  hold 
them  rent  free, 
as  an  augment- 
ation of  his 
salary;  the 
clerk  was  rated 
as  occupier,  but 
the  attorney 
was  sometimes 
called  upon  to 
pay,  and  did 
pay,  the  rates  ; 
and  when  the 
clerk  paid  them, 
the  attorney 
reimbursed  him; 
Held,  that  the 
clerk  gained  a 
settlement  by 
paying  the  pub- 
lic parochial 
taxes. 
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recognised  him  as  an  inhabitant,  and  by  making  the  payment,  he 
irmed  that  part  of  the  condition  the  statute  imposes  upon  the  person 
viz.  paying  his  share.  It  was  contended  there,  as  it  nas  been  con- 
?re,  that  as  he  was  not  occupier,  no  part  of  the  rate  could  be  called 

;  but  that  argument  was  overruled.  Now  that  case  is  much 
ban  this ;  for  there  the  person  rated  was  not  the  occupier ;  here  he 
.  The  remaining  objection,  that  Gamut  had  been  reimbursed  the 
ifficiently  answered  by  Rex  v.  Axmouth,  which  was  cited  in  the 
;.  There  a  custom-house  officer  was  rated  for  his  salary  to  the  land 
paid  the  rate,  but  he  always  either  got  the  amount  from  the  collec- 
hand,  or  was  repaid  by  him  afterwards ;  and  the  collector  was  un- 
$  from  the  treasury  to  reimburse  the  officers  of  his  description, 
adjudged  to  give  the  officer  a  settlement ;  and  Lord  Ellenborough, 
ing  his  judgment,  said, "  As  to  his  being  reimbursed  afterwards,  all 
agree  that  that  makes  no  difference."  We  are  therefore  of  opinion, 
•alt  is  to  be  considered  as  having  been  charged  with  and  paid  his 
ards  the  public  taxes  of  Lower  Heyford,  within  the  meaning  of 
VI.  c.  1 1 ,  g.  6,  and  that  the  decision  of  the  sessions  was  right 
sessions  confirmed. 

& — 703.  Rex  v.  the  Inhabitants  of  Yarwdl,  9  Bar.  and  Cre$.  894.   Relief  given  to 
>eal  against  an  order  of  two  justices,  whereby  T.  Ire$on,  his  wife  J^"^™^ 
ren,  were  removed  from  the  parish  of  Yarwell  in  the  county  of  relieving  parfeh 
9fcm,  to  the  parish  of  Stibbington  in  the  county  of  Huntingdon;  i**rimi  fade 
ns  quashed  the  order,  subject  to  the  opinion  of  the  Court  on  the  being«rttiedU 

case : — The  respondent  proved  by  the  pauper  and  his  wife  that  there ;  but  the 
Hants  had,  about  twenty-eight  or  twenty-nine  years  ago,  and  at  JJJJj [2n "*  Dct 
our  times  subsequently,  the  last  time  being  ten  years  ago,  relieved  »ucn  evidence 
rr  and  his  family  while  they  were  residing  m  the  respondent  parish,  onij  to  find  that 
2y  wanted  relief,  they  applied  to  the  parish  officers  of  the  appellant  the^ejiertar11 

work,  and  as  they  could  not  find  it  for  them,  they  allowed  the  parish ;  and, 
!s.  a  week.     It  was  the  pauper's  wife  who  applied  for  relief  upon  £herel2_*'  trST^ 
>ccasions except  one,  when  tie  application  was  made  by  the  pauper  anappeai,  the  ° 

He  had  been  once  examined  by  the  appellants,  and  stated  that  pauper  proved 
>en  an  apprentice  in  their  parish.    The  appellants  also,  within  the  {SJfbyUie a£ 
ears,  and  while  the  pauper  was  resident  in  the  respondent  parish,   peilant  parish 
?xpences  of  his  wife  s  confinement  in  a  lunatic  asylum  at  Peterbo-  while  resident  in 
Campbell  and  Miller  in  support  of  the  order  of  sessions.    There   the  sessions1*  ' 
oubtedly,   evidence  for  the  sessions  to  find  that  the  pauper  was  having  quashed 
i   the  appellant  parish,  but  they  were  not  bound   so  to  find,   remova"^!* 
no  more  than  evidence  of  the  opinion  of  parish  officers  that  the   court  refused 
i  settled  in  the  relieving  parish.     They  may  be  mistaken.    The   jjLiKj5'1"*  u,e 
its  might  have  proved  the  fact  that  a  settlement  had  been  gained  in 
ant  parish,  and  not  contented  themselves  with  giving  presumptive 
mly. — Humphrey  contra.    There  were  no  premises  to  warrant  the 
i  to  which  the  sessions  came.    The  only  legitimate  conclusion  war- 

the  evidence  was,  that  the  pauper  was  settled  in  the  parish  of 
-Bayley  J.  The  sessions  have  sent  this  case  for  our  consideration, 
elling  us  what  question  they  wish  to  be  answered.  They  have 
long  prima  facie  case,  from  which  they  were  at  liberty  to  draw  the 
i  that  the  pauper  was  settled  in  the  parish  of  Stibbington,  but  they 
bound  to  do  so.  It  was  purely  a  question  for  them.  The  pauper 
re  been  examined  as  to  the  fact  whether  he  had  ever  gained,  or 
here  was  a  reasonable  ground  to  conclude  that  he  had  gained  a 
t  in  the  appellant  parish  by  apprenticeship,  or  otherwise.  If  he 
samined  as  to  that,  the  sessions  may  have  refused  to  act  on  pre- 
evidence  of  settlement,  when  the  respondents  might  have  proved  a 
t  actually  gained  by  the  pauper  in  the  appellant  parish. — Little- 
am  of  the  same  opinion. —  Parke,  J.  If  the  sessions  intend  to  ask  us 
here  was  a  prima  facie  evidence  of  a  settlement  in  the  appellant 
>hould  have  answered  that  there  was,  and  that  they  ought  to  have 
>n  it.  If  they  asked  me  whether  they  were  bound  to  do  so,  I 
swer  they  were  not.    Order  of  sessions  confirmed. 

I  I  12 
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it  was  paid,  not  with  a  view  of  relief,  but  only  to  get  rid  of  the  pauper,  and 
to  throw  the  burden  of  maintaining  him  on  another  parish,  that  would  be 
fraudulent.  I  think  that  this  case  should  go  back  to  the  sessions,  in  order 
that  they  may  state  that  there  was  fraud,  or  that  there  was  none.  If,  upon 
this  evidence,  they  shall  be  of  opinion  that  the  money,  or  any  considerable 
portion  of  it,  was  paid  by  the  overseer  for  the  sole  purpose  of  fixing  the 
pauper  on  one  parish  and  enabling  the  other  to  get  rid  of  him,  they  ought 
to  find  fraud;  but  if  they  shall  be  of  opinion  that  the  money  was  paid  bond 
fide,  with  the  sole  view  of  relieving  the  pauper,  they  ought  to  negative  fraud. 
Case  sent  back  to  the  sessions. 

P.  789. — A  special  case  granted  by  the  sessions,  is  removed  by  Certiorari,  JJ*J°  eertimran 
and  therefore  if  that  writ  be  taken  away  by  statute,  local  or  otherwise,  no  CMe* 

no  case  can  be  brought  up  to  the  Superior  Court.     [See  Certiorari.'] 

P.  793.— Rex  r.  Ashcomb,  referred  to  p.  793.— The  case  stated,  "  The   ^^hmdeJ!' 
respondents  produced  their  own  churchwarden  as  a  witness  in  support  of  entju  a^taess 
their  case.    And  the  Court  being  of  opinion  that  the  said  witness  as  a  party  far  hi*  own  pariah. 
to  the  appeal,  is  incompetent  to  give  evidence  therein,  and  the  respondents 
not  having  produced  any  other  evidence  to  establish  a  settlement  in  the  ap- 
pellant parish,    this  order  is  quashed,  subject,  &c.,'  as  to  the  admissibility 
of  the  churchwarden's  testimony.    Rule  absolute  for  quashing  the  order  of 
sessions. 

P.  793.— Rex  v.  Hardwicke,  1 1  East,  557. 

Rex  v.  Woburn,  \0  East,  395, 402.   Upon  an  appeal  by  the  churchwardens  4ntte*tobecoii 
and  overseers  of  the  poor  of  the  parish  of  St.  Alban,  in  the  county  of  Hertford,  stdered  as  a  par. 
against  an  order  of  justices  for  the  removal  of  Mary  Brown,  widow,  and  }***> ■»  W**1 
her  children,  from  the  parish  of  Woburn,  in  the  county  of  Bedford,  to  St.  ^^  ^another, 
Alban,  John  Hilliard,  an  inhabitant  of  the  appellants'  parish  of  St.  Alban,  touching  the 
and  rated  and  paying  to  the  poor's  rates  of  the  said  parish,  was  called  as  a  Jjnpw'and' * 
witness  on  the  part  of  the  respondents,  and  refused  to  give  evidence.    The  cannot  be  com  - 
sessions  were  of  opinion  that  the  said  John  Hilliard  was  not  compellable  to  Jffjji^^ll*,  _» 
dive  evidence,  ana  quashed  the  said  order ;    subject  to  the  opinion  of  the  SspSSsh!**^ 
Court  on  this  point     Topping  4*  Peckwell  appeared  in  support  of  the  order  even  since'tbe 
of  sessions ;  \hz  Attorney-General  and  Best,  contra. — The  Court  said,  that  the  J^^SSt8* C' 
question  being  of  general  consequence,  as  involving  the  construction  of  the  within  the  words 
late  act,  they  would  advise  upon  it  before  they  delivered  their  opinion.  — And   °/Jf  f"1110?  °f 
Le  Blanc,  J.  observed,  that  if  the  sessions  had  been  aware  at  the  time  of  the   J^GeoTs^  "  170 
extent  of  the  question,  there  would  have  been  no  difficulty  :  for  if  the  wit-   ante,  uojL 
ness  were  rejected  on  the  ground  of  his  being  a  party  to  the  suit,  his  decla- 
ration of  any  facts  touching  the  matter  in  issue  would  necessarily  have  been 
evidence  against  him. 
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I.  jporms  relating  to  ©berseers,  $cc.  Sec. 


County  of  }  To  E.  F.,  gentleman,  High  Constable  of  the  hundred  of  J.Formtrtlating 

Middlesex  >     within  the  said  county  [or  "  within  the  division  of                  in  the  to  owensers, 

to  wit.     j     said  county.  b)c. 

We,  A.  B.  and  CD.,  esquires,  two  of  his  Majesty's  justices  of  the  peace  in  — -— ~ — 

and  for  the  said  county  of  Middlesex,  one  whereof  is  of  the  quorum,  do  hereby  1  •  "  •rr*n*  *or 

require  you  forthwith,  upon  your  receipt  hereof,  to  issue  your  warrants  to  alt  i*tuiniiig  1™ 

the  petty  constables  within  your  said  hundred,  [or  "  division,"]  in  the  form  or  °f  7[e'?e^J,. 

to  the  effect,  according  as  upon  this  our  warrant  is  indorsed  [or  "hereunder  under  43  Elix. 

written."]  c.  2,  and  54 

Given  under  ourjtands  and  seals  the                day  of           in  the  year  of  our  **co.  ^»  c#  ^* 

Lord  one  thousand  eight  hundred  and  thirty-one.  \a)* 

A.  B.     (L.S.J 
C.  D.     (L.  S.J 


MidXse0/  1  *'  Thehi?h 

u„~a„a    *t  r  To  the  Constable  of  the  parish  of  in  the  county  of  Middlesex,   constable's 

Hundred  off  r  J  warrant  to  the 

■*  petty  con- 

By  virtue  of  a  precept  from  A.  B.  and  C.  D.,  esquires,  two  of  his  Majesty's  stable  (6). 

justices  of  the  peace  in  and  for  the  said  county  of  (one  whereof  was 

and  is  of  the  quorum,  J  to  me  directed,  you  are  hereby  required,  immediately 

upon  sight  hereof,  to  give  notice  to  all  and  every  the  overseers  of  the  poor 

within  your  cons  table  wick,  that  they  make  out  a  list  in  writing  of  a  competent 

number  of  substantial  householders  within  their  respective  districts,  and  deliver 

in  the  same  to  the  said  justices,  and  others  his  said  Majesty's  justices  of  the  peace 

for  the  said  county,  at  a  special  sessions  to  be  holden  at  in  in  the 

said  county,  on  the  day  of  (c),  at  the  hour  of  in  the 

forenoon  of  the  same  day,  to  the  end  that  out  of  the  said  list  the  said  justices 

may  appoint  other  overseers  of  the  poor  for  the  year  then  next  ensuing  (d). 

And  you  are  hereby  also  required  to  give  notice  to  all  justices  of  tike  peace,  for 

the  said  county,  residing  in  your  constablewick,  of  the  time  and  place  appointed 


(a)  See  a  form  and  notes,  ante,  21.  (r)  By  54  Geo.  III.  c.  91,  this  must 

(6)  This  is  referred  to  in  the  fore-  be  within  fourteen  days  after 25th  31 arch 

going  precept.     See  another  form  and  in  each  year,  ante,  15. 

notes,  ante,  21.  (d)  See  43  Eliz.  c.  2,  s.  1,  ante,  5, 


I.    Relating  lo  Overseers,  #c  863 

in  the  said  county,*  to  be  overseer*  of  the  poor  of  the  said  parish,    l.Formsrelating 
[township,  or  precinct,]  together  with  the  churchwardens  thereof,  for  the  present      to  overseers, 
year,  according  to  the  directions  of  the  statute,  [or  if  a  township,  "the  statutes,"]  £rc. 

in  that  case  made  and  provided.  ___ 

Given  under  our  hands  and  seals  this  dag  of  in  the  gear  of 

our  Lord  one  thousand  eight  hundred  and  thirty-one.  A.  B.     ( L.  S.) 

C.  D.     (L.  S.) 

This  appointment  must  be  signed,  sealed,  and  delivered,  either  on,  or  within 
fourteen  dags  after,  the  twentg-fifth  dag  of  March  ;  and  it  is  usual  to  add,  at  the 
foot,  a  printed  abstract  of  the  duties  of  overseers,  but  this  is  unnecessary.     [See 
Form  9.] 


Counig  o/l  We,  A.  B.  and  C.  D.,  two  of  his  Majesty's  justices  of  the  peace  in  7.  Appoint- 
Middlesex   >  and  for  the  county  of  {one  whereof  is  of  the  quorum,)  do   ment,  where 

to  witr    J    hereby,  upon  the  nomination  and  at  the  request  of  the  inhabitants   one  of  the  over- 
of  the  parish  of  in  the  said  county,  in  vestrg  duly  assembled,  appoint   ween  is  a  non 

E.  F.,  being  a  substantial  householder  of  and  in  the  parish  of  in  the  resident,  under 

said  county,  and  G.  H.,  duly  assessed  to  the  relief  of  the  poor  of  the  said  parish,    59  Geo.  3,  c. 
and  being  a  householder  resident  in  the  parish  of  within  two  miles  from    12,  s.  6,  7, 

the  church  of  the  said  parish  of  and  who  hath  consented  to  this  appoint-  ante,  19,  20(a). 

ment,  to  be  overseers  of  the  poor  of  the  said  parish  of  together  with 

the  churchwardens  thereof  for  the  present  gear,  according  to  the  statutes  in 
that  case  made  and  provided. 

Given  under  our  hands  and  seals  this  dag  of  in  the  gear  of 

our  Lord  one  thousand  eight  hundred  and  thirtg-one.  A.  B.      (L.  S.) 

~   "  ,.  S.) 


CD.     (L. 


"I  We,  whose  hands  and  seals  are  hereunto  set  and  affixed,  being  two  g.  Appointment 
>     of  his  Majesty's  justices  of  the  peace  in  and  for  the  said  0f  overseers, 

to  wit.    J      (one  whereof  is  of  the  quorum,  J  do  hereby  nominate  and  appoint   wj^  printed  in- 
E.  F.  and  G.  H.,  substantial  householders  of  and  within  the  parish  of  structions,  at 

in  the  said  county,  to  be  overseers  of  the  poor  of  the  same  parish  for  one  year  foot,  aoj  there - 
next  ensuing  the  date  hereof,  or  until  other  overseers  shall  be  appointed  in  their  m  referred  to 
stead  (c),  according  to  the  direction  of  the  statutes  in  that  case  made  and  pro-  /D\ 
xnded,  and  have  hereunto  annexed  instructions  and  directions  for  their  well  and 
faithful  executing  the  said  office. 

Given  under  our  hands  and  seals  this  day  of  in  the 

year  of  the  reign  of  our  sovereign  lord  William  the  Fourth,  bg  the  grace  oj  God 
of  the  United  Kingdom  of  Great  Britain  and  Ireland  King,  Defender  of  the  Faith, 
and  in  the  gear  of  our  Lord  one  thousand  eight  hundred  and 

A.  B.  (L.  S.) 

C.  D.  (L.  S.J 

You  are  forthwith  to  take  upon  you  the  execution  of  tlie  said  office  ;  and  for  gt  jne  mgtruc- 
that  purpose  gou,  together  with  the  churchwardens  of  gour  said  parish,  for  the  £0DS  an(j  dj. 
time  being,  under  the  penalty  of  forfeiting  20s.  each,  are  to  meet  at  least  once  in   rections  for  the 
every  month,  in  gour  parish  church,  upon  the  Sunday  afternoon,  to  confer  toge-   overseers  above 
ther,  consider  of,  and  take  order  for  setting  to  work  the  children  of  all  such  referred  to. 
within  gour  said  parish,  whose  parents  shall  not  be  thought  able,  bg  gou,  to  keep 
and  maintain  them  ;  and  also  for  setting  to  work  all  such  persons,  married  or 
unmarried,  having  no  means  to  maintain  themselves,  and  using  no  trade  to  get 
their  living  bg  ;  and  also  for  the  raising  of  a  convenient  stock  of  hemp,  flax, 
trool,  thread,  iron,  and  other  stuffs,  for  those  purposes ;  and  also  for  the  provid- 
ing of  necessarg  relief  for  such  persons  as  are  lame,  old,  blind,  poor,  or  unable 
to  work,  within  gour  said  parish,  and  for  the  placing  out,  as  apprentices,  such 
children  as  aforesaid.     To  which  end  gou  are  to  raise  weeklg,  or  otherwise,  (by 
taxation  of  every  inhabitant,  parson,  vicar,  and  other,  and  of  everg  other  occu- 
pier of  houses,  lands,  tithes  impropriate,  propriations  of  tithes,  coal  mines,  and 
saleable  underwoods,  within  gour  parish,)  such  sums  of  money  as  shall  be  suffi- 

stantial  householder*.  Rex  v.  Weobly,  2  ante,   14,   so   that    it  is    not  absolutely 

Stra.  1261 ,  ante,  23.  necessary  to  state  that  he  is  assessed,  &c. 

(a)The59Geo.lII.  c.  12,  s. 6, declares         (b)  See  the  form  and  note,  an/*, 22. 
that  it  shall  suffice,  to  describe  the  per-        (c)  But  they  cannot  continue  in  office 

son  appointed  by  his  name  and  residence,  after  the  year,  ante,  23,  24. 


I.  Relating  to  Overseers,  fyc.  865 


Uract  with  the  churchwardens  and  overseers  of  any  other  parish  for  the  lodg-   I.  Forms  relating 
p,  maintaining,  and  employing  any  of  your  poor, — Stat.  9  Geo.  1.  c.  7.  to  overseers, 


mtract 

V»  _ 

Persons  coming  to  inhabit  in  your  parish,  not  having  a  lawful  settlement  b)c. 

lore,  who  shall  have  been  convicted  of  larceny,  or  any  other  felony,  or  be  by  law  

eemed  a  rogue,  vagabond,  idle  or  disorderly  person,  or  who  shall  appear  to  any 
to  Justices  to  be  a  person  of  evil  fame  or  a  reputed  thief,  and  every  unmarried 
Htman  with  child,  shall  be  considered  as  actually  chargeable  ;  and  not  bringing 
nth  them  any  certificate  of  their  being  settled  elsewhere,  nor  giving  security  for 
ke  discharge  of  your  parish,  you  ought  to  make  complaint  thereof  to  some  two 
usUoes  of  the  peace  of  this  county,  in  order  to  the  examination  and  removal  of 
ueh  person  to  the  place  of  his  [or  her]  last  legal settlement.— Stat.  35  Geo.  III. 
.  101,  s.  5,  6. 

You  are  to  cause  public  notice  to  be  given  in  the  church  of  every  rate  for  relief 
f  the  poor,  allowed  by  the  justices  of  the  peace,  on  the  next  Sunday  after  the 
mm*  shall  be  allowed  ;  no  such  rate  being  sufficient  to  be  collected  unless  such 
mtiee  shall  be  given.  And  you  are  to  permit  every  inhabitant  of  your  parish  to 
mepect  every  such  rate  at  all  seasonable  times,  and,  on  demand,  to  give  them 
opies  of  the  same,  or  any  part  thereof,  they  paying  at  the  rate  of  sixpence  for 
very  twenty-four  names,  or  otherwise  you  forfeit  twenty  pounds.— Stat.  17 
(to.  II. 

You  are  also,  within  four  days  after  the  end  of  your  year,  and  after  other 
verseers  are  nominated,  to  yield  unto  such  two  next  justices  of  the  peace,  as 
foresaid,  a  just,  true*  and  perfect  account  of  all  sums  of  money  by  you  received, 
r  rated  and  assessed  and  not  received ;  and  also  of  all  goods,  chattels,  stock,  and 
uUerials  in  your  hands,  or  in  the  hands  of  any  of  the  poor  of  your  parish,  in 
rder  to  be  wrought ;  and  of  all  monies  paid  by  you,  and  of  all  other  things  con- 
eming  the  said  office.  And  you  are  further  required,  within  fourteen  days 
fter  other  overseers  shall  be  nominated  and  appointed  to  succeed  you,  to  deliver 
9  such  succeeding  overseers  one  other  such  account  as  of oresaid,  fairly  entered 
ito  a  book  [or  books]  to  be  kept  for  that  purpose,  signed  by  you  and  the  church- 
wardens ;  and  also  to  pay  and  deliver  over  all  such  sums  of  money,  goods,  chat- 
tls,  and  other  things,  as  shall  be  in  your  hands,  unto  such  succeeding  overseers  ; 
which  account  is  to  be  verified  upon  oath  [or  by  the  affirmation  of  persons  called 
beakers],  before  one  or  more  justices  of  the  peace.  And  if  you,  or  your  said 
ktsrchwardens,  shall  refuse  or  neglect  to  do  as  before  required,  every  person  so 
optecHng,  or  refusing,  is  liable  to  be  committed  to  the  common  gaol.  The  said 
oak  [or  books]  to  be  from  time  to  time  carefully  preserved  by  the  churchwardens 
nd  overseers  of  the  poor  of  your  parish  in  some  public  or  other  places  ;  and  all 
ersons  assessed,  or  liable  to  be  assessed,  are  to  be  permitted  to  inspect  the  same 
t  all  seasonable  times,  and  to  have  copies  thereof,  paying  for  the  same. — Stat. 
3  Eliz.  c.  2  ;  17  Geo.  II.,  and  50  Geo.  III.  c.  49. 

The  goods  of  any  person  assessed  as  aforesaid,  and  refusing  to  pay,  may  be 
wied  by  warrant  of  distress,  not  only  in  your  parish,  but  in  any  other  place  in 
bis  county.  And  if  sufficient  distress  cannot  be  found  in  your  parish  on  oath 
xade  thereof  before  some  justice  of  any  other  county  or  precinct  where  such  goods 
re,  (which  oath  is  to  be  certified  under  the  hand  of  such  justice  on  the  said 
Tarrant,)  such  goods  may  be  levied  in  such  other  county  or  precinct,  by  virtue 
f  such  warrant  and  certificate. — Stat.  17  Geo.  II. 

If  any  person  shall  refuse  or  neglect  to  pay  any  monies  that  they  shall  be 
tgally  rated  or  assessed  to,  for  the  relief  of  your  poor,  any  succeeding  overseers 
%ay  and  are  required  to  levy  such  arrears,  and  therewith  reimburse  their  pre- 
decessors—Stat.  17  Geo.  II. 

All  persons  occupying  houses,  lands,  or  tenements,  for  only  part  of  a  year, 
re  to  pay  their  proportionable  share  of  the  sums  charged  thereon,  although  such 
persons  were  not  originally  rated  ;  the  proportion,  if  disputed,  to  be  ascertained 
y  two  or  more  justices  of  the  peace Stat.  17  Geo.  II. 

True  and  just  copies  of  all  rates  and  assessments,  made  for  the  relief  of  the 
*oor  of  your  parish,  are  to  be  written  and  entered  into  a  book  or  books  kept  for 
hat  purpose,  by  you  and  the  churchwardens  of  your  parish,  within  fourteen 
lays  after  all  appeals  from  such  rates  are  determined,  and  you  and  they  are  to 
\ltest  the  same,  by  putting  your  names  thereto  ;  which  book  or  books  are  to  be  by 
<ou  and  the  said  churchwardens  carefully  preserved  in  some  public  or  other  place, 
vhereto  all  persons  assessed,  or  liable  to  be  assessed,  may  freely  resort,  and  are 
f>  be  delivered  over  from  time  to  time  to  all  succeeding  churchwardens  and  over- 
eers,  as  soon  as  they  enter  on  their  offices ;  and  this  you  and  they  are  not  to 
mil  on  pain  of  forfeiting  a  sum  not  exceeding  five  pounds  nor  less  than  twenty 
hillings — Stat.  17  Geo.  II. 


I.  Relating  to  Overseers,  fyc.  867 

<lf  the  said  parish  of  And  we  do  hereby  require  two  of  his   J.  Forms  relating 

Majesty's  justices  of  the  peace  acting  in  and  for  the  said  county,  duly  to  appoint      to  overseers, 
-the  said  E.  F.  assistant  overseer  of  the  poor  of  the  said  parish.     Given  under  b\c. 

msr  hands,  this  day  of  in  the  year  of  our  Lord  one  thousand 

might  hundred  and  thirty-one.  A.  B. 

C.  D.   &c. 


Know  all  men  by  these  presents,  that  we,  A.  B.,  of  in  the  county  of  U.  Bond  from  a*. 

yeoman,  and  C.  D.,  of  the  same  place,  yeoman,  are  jointly  and  sistant  overseer, 

severally  held  and  firmly  bound  to  G.  11.,  and  I.  K.,  the  churchwardens,  and  under  the  59 

2*  M •  and  N.  O.,  the  overseers  of  the  poor  of  the  said  parish  of  Geo,  3^  c#  |2, 

s»  the  sum  of  of  good  and  lawful  money  of  Great  Britain,  to  be  paid  g#  7^  (ante,  14,) 

to  the  said  churchwardens  and  overseers,  and  their  successors  for  the  time  being,  where  he  was 

fisr  which  payment  to  be  well  and  faithfully  made  we  bind  ourselves  and  each  of  appointed  by  a 

m$f  our  heirs,  executors,  and  administrators,  and  each  and  every  of  them,  and  select  vestry. 
fee  ever  by  these  presents  sealed  with  our  seals.    Dated  the            day  of 
im  the  year  of  the  reign,  &c.                                                       A.  B.     ( L.  S.J 

C.  D.     (L.  S.) 

Whereas  in  and  by  an  Act  of  Parliament  made  and  passed  in  the  fifty-ninth  Condition 
peer  of  the  reign  of  His  late  Majesty,  George  the  Third,  intituled  "  An  Act  to  thereof. 
emsend  the  Laws  relating  to  the  Poor,'"  after  giving  certain  powers  and  authori- 
ties for  the  nomination  and  election  of  select  vestries,  in  manner  as  therein 
mentioned,  it  was  enacted,  that  it  shall  be  lawful  for  the  inhabitants  of  any 
parish  in  vestry  assembled,  to  nominate  and  elect,  and  afterwards  for  two 
fuetices  to  appoint  any  discreet  person  or  persons  to  be  assistant  overseer  or  over- 
seers of  such  parish  with  such  salary  and  under  such  regulations  as  in  the  said 
wet  are  directed;  and  that  it  shall  be  lawful  for  the  inhabitants  of  any  parish, 
upon  the  nomination  and  election  by  them  of  any  assistant  overseer  or  overseers, 
to  require  and  take  security  for  the  faithful  execution  of  his  or  their  office,  by 
Send,  with  or  without  a  surety  or  sureties,  and  in  such  penalty  as  they  shall 
think  fit ;  and  every  such  bond  shall  be  made  to  the  churchwardens  and  overseers 
if  the  poor,  and  may  on  any  breach  of  the  condition  thereof  be  put  in  suit  by  and 
f»  the  names  of  the  churchwardens  and  overseers  of  the  poor  for  the  time  being, 
\g  the  direction  of  the  vestry  or  select  vestry,  for  the  benefit  of  the  parish,  in 
manner  as  therein  mentioned,  (as,  on  reference  to  the  said  act  of  parliament 
being  had,  will  more  fully  appear) :  And  whereas  the  above  bounden  A.  B. 
lath  been  duly  nominated,  elected,  and  appointed  assistant  overseer  of  the  said 
oarish  of  under  and  by  virtue  of  the  powers  of  the  said  act  of  par- 

lament  ;  and  the  above  bounden  C.  I).,  hath  agreed  to  be  bound  with  him  for 
'he  due  execution  of  the  said  office,  in  manner  as  hereinafter  mentioned.  Now, 
therefore,  the  condition  of  the  above-written  obligation  is  such,  that  if  the  above 
bounden  A.  B.  shall,  from  time  to  time,  and  at  all  times  during  the  continuance 
if  his  said  appointment,  or  of  any  future  appointment  or  appointments,  well  and 
ailhfully  collect,  and  get  in  all  such  rates  and  other  sums  of  money  as  he  may  be 
lirected  to  demand  and  obtain,  by  virtue  of  his  said  office,  and  expend  the  same 
inder  the  direction  of  the  select  vestry,  when  received  by  him  for  and  toivards  the 
•eliefof  the  poor  of  the  said  parish,  according  to  the  directions  of  the  said  act, 
*r  of  any  other  act  or  acts  of  parliament  therein  referred,  and  do  from  time  to 
ime,  and  at  all  times  w/ten  required  by  said  select  vestry,  render  a  just  and  true 
tecount  or  accounts  of  all  monies  received  or  expended  by  him  to  the  person  or 
persons  duly  authorized  to  receive  the  same:  and  do  also  faithfully  and  diligently 
'jrecute  his  said  office  of  assistant  overseer  in  every  other  respect,  according  to 
he  several  directions,  provisoes,  and  regulations  of  the  said  recited  act,  or  any 
*ther  law  or  laws  relating  to  the  poor  therein  referred  to,  or  since  passed  or 
macted.  [Insert  any  other  conditions  required  by  the  select  vestry.]  Then  the 
vithin-written  obligation  shall  be  void,  or  else  shall  be  and  remain  absolute. 


bounty  of\  Whereas  the  inhabitants  of  the  parish  of  in    12.  Form  of  an 

I  the  county  of  .  in  vestry  assembled,  in  the  said  parish,    appointment  of 

to  wit.    J  on  the  day  of  last  past,  did  nominate   an  assistant 

overseer,  under 
— — 59  Geo.  3,  c. 

(<i)  See  another  form,  ante,  46,  and  see  the  notes,  ante,  22  to  24.  *2»  s.  7,  ante, 

14,  15(a). 


I.  Relating  to  Overseers,  fyc.  869 

/]  George  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  "  t0  overseers 
I      Great  Britain  and  Ireland,  King,  Defender  of  the  Faith^  to  the  &Ct      ' 

I      Governors  and  G  uardians  of  the  Poor  of  the  parish  of  St.  Mary,  ! 

J      Newington,  in  the  county  of  Surrey,  and  to  every  of  them,  greeting.  14.  Mandamus 

reas  by  an  act  of  parliament  made  and  pasted  in  the  fifty-fourth  year  of       !     governors 
yn  of  our  late  Royal  Father,  intituled  "  An  act  for  repeating  an  act  an  ,i5Uan^1*!!? 
in  the  forty-eighth  year  of  the  reign  of  hie  present  Majesty,  intituled   2  ^  poor  ot 
for  better  assessing  and  collecting  the  poor  and  other  rates  in  the  parish   •   "     aiJ'     n" 
Mary  Newington,  in  the  county  of  Surrey,  and  regulating  the  poor  thereof,   1^ft°n,to°  CE^  * 
-anting  other  powers,  in  lieu  thereof,  for  rebuilding  or  repairing  the   V  ^      nomi- 
use  and  removing  and  preventing  encroachments  and  annoyances  in  the   na»  £°vernors» 
risk,  and  for  other  purposes  relating  thereto,"  it  is  [amongst  other  things]    ?.°   PrePare  a 
f,  "  That  the  rector,  churchwardens,  and  overseers  of  the  poor  of  the  0T  over" 

trish,  and  also  the  justices  of  the  peace  for  the  said  county  of  Surrey,        ra" 
/  in  the  said  parish  for  the  time  being,  together  with  certain  persons 
-named,  and  their  successors,  to  be  appointed  in  manner  thereinafter  men- 
shall  be  and  they  are  hereby  appointed  governors  and  guardians  of  the 
f  the  said  parish  of  St.  Mary  Newington,  in  the  said  county  of  Surrey, 
purposes  of  well  governing,  providing  for,  employing  and  managing  the 
or,  and  for  carrying  the  several  other  purposes  of  the  said  act  into  execu- 
4nd  whereas  it  is  by  the  said  act  further  enacted,  "  That  whenever  any 
/  of  the  said  governors  and  guardians  shall  arise  by  death,  removal,  re- 
m,  disqualification,  refusal,  or  neglect,  or  have  been  rendered  incapable 
ig  in  the  powers  and  authorities  by  the  said  act  reposed  in  them,  that 
nd  in  every  such  case,  it  shall  and  may  be  lawful  to  and  for  the  remain- 
continuing  governors  and  guardians  to  supply  such  vacancies  until  the 
■  of  governors  and  guardians  at  the  then  ensuing  Easter,  when  it  shall  be 
for  the  said  governors  and  guardians  to  call  a  vestry  meeting  of  the  inha- 
of  the  said  parish,  on  the  Easter  Tuesday  in  every  year,  at  which  said 
neeting  all  the  vacancies  in  the  list  of  governors  and  guardians  shall  be 
o  by  poll  or  ballot,  or  in  such  way  of  election  as  shall  be  deemed  most  proper 
ivenient :  Provided  always,  that  after  the  expiration  of  one  year  from 
Tuesday  next  after  the  passing  of  the  said  act,  it  shall  and  may  be  lawful  for 
abitants  of  the  said  parish,  in  vestry  assembled,  in  such  manner,  and  at 
ne  as  aforesaid,  also  to  nominate  and  choose  twelve  persons  in  the  room  or 
f  twelve  of  the  old  governors  and  guardians,  who  are  thereby  required 
ected  yearly,  and  every  year  in  succession,  according  to  the  priority  of  their 
and  appointment,  to  go  out  of  office,  in  order  that  such  other  twelve  per- 
ill  be  so  chosen  annually,  in  their  room  and  stead,  in  the  manner  aforesaid  ; 
king  therein  conjoined  shall  extend  to  prevent  the  inhabitants  of  the  said 
at  such  vestry,  from  re-electing  any  of  those  governors  and  guardians 
ve  retired  from  office,  or  any  of  those  who  are  to  go  out  by  rotation.  Pro- 
Iways  that  no  inhabitant  of  the  said  parish,  or  other  person,  shall  be 
to  a  vote,  or  have  voice  at  or  in  any  vestry  to  be  held  for  the  said  parish, 
ill  not  be  an  inhabitant  householder,  and  rated  to  and  having  paid,  or 
ing  rated,  shall  not  then  pay  all  and  every  the  rates  or  assessments  made 
le  of  a  certain  act  of  parliament  passed  in  the  forty-eighth  year  of  the 
?  our  said  late  Royal  Father,  and  therein  recited,  upon  his  or  them,  and 
ch  he  [she  or  they]  shall  be  liable  by  virtue  of  the  said  act,  if  the  same 
eretofore,  or  shall  then  and  there  be  demanded  of  him  [or  thcm\" 
it  is  also,  by  the  said  act  [amongst  other  things]  further  enacted,  That  on 
ter  Tuesday  next  after  the  passing  of  the  said  act,  and  so  in  like  manner 
faster  Tuesday  in  each  and  every  succeeding  year  the  inhabitants  of  the  said 
of  St.  Mary  Newington,  in  vestry  assembled  [or  the  major  part  of  them 
resent]  shall  nominate  eight  substantial  householders  to  serve  the  office  of 
rs  of  the  poor  of  the  said  parish,  and  shall  cause  a  list  of  the  names  of  the 
rsons  to  be  delivered  to  tfte  justices  of  the  peace  acting  in  and  for  the 
i  half-hundred  of  Brixton,  and  borough  of  Southwark,  in  the  said  county 
rey,  at  the  next  ensuing  petty  session :  And  the  said  justices,  at  their 
tty  session,  or  any  two  or  more  of  them  shall,  and  they  are  thereby  autho- 
>id  required  to  nominate  and  appoint,  by  writing  under  their  hands  and 
vur  of  the  said  eight  persons  named  in  such  list,  to  be  overseers  of  the 
the  said  parish.     And  whereas  we  have  been  given  to  understand  and  be 
•d,  in  our  court  before  us,  that  on  Easter  Tuesday  last  there  was  a  meet' 
den  of  the  inhabitants  of  the  said  parish  of  St.  Mary  Newington,  in 
issemblcd,  for  the  purposes  required  by  the  said  recited  act  of  the  fifty' 


I.  Relating  to  Overseers,  fa. 


871 


/mrther  give  you,  and  each  and  every  if  you,  notice,  that  the  grounds  of  my  said  I.Formsrelating 
mppeaiare  asfollows,  that  is  to  say,  (hat,  <Jc  [here  state  the  grounds  of  appeal],  (a) 
JkUed  this  day  of  in  the  year  above  mentioned. 

E.  F. 


to  overseers, 


TTiese  axe  much  the  same  as  in  case  of  an  appeal  against  a  poor 
e,  or  against  overseers'  accounts,  or  against  an  order  of  removal,  &c. 
See  post. 


See  this  form,  ante,  40. 


See  this  form,  ante,  40. 


See  this  form,  ante,  4 1 . 


See  this  form,  ante,  41 . 


{ 


16.  The  other 
forms  and  pro- 
ceedings on 
such  notice  of 
appeal. 

17.  Notice  to 
quit  to  be  given 
by  overseers, 
under  59  Geo. 
3,  c.  12,  s.24, 
25. 

18.  Information 
of  an  overseer 
for  not  quitting 
pursuant  to 
notice. 

19.  Summons 
thereon. 

20.  Warrant 
thereon  to  give 
possession. 


II.  Jform*  relating  to  Jioor  JJUtta. 


To  the  Worshipful  the  Aldermen  and  Justices  of  the  peace,  of  the  burgh  of  Bury 
St.  Edmund's,  in  the  county  of  Suffolk. 

Whereas  by  virtue  of  an  act  of  parliament,  made  in  the  twenty-first  year  of 
the  reign  of  his  late  Majesty,  King  George  the  Second,  intituled,  "  An  Act  for 
erecting  workhouses,  for  the  better  employing  and  maintaining  the  poor,  within 
the  burgh  of  Bury  Saint  Edmund'*,  in  the  county  of  Suffolk,  and  for  the  better 
repairing  and  paving  the  streets  and  highways  there,**  the  corporation  and 
guardians  of  the  poor,  of  the  said  burgh  of  Bury  Saint  Edmund's,  have,  at  their 
court  or  assembly,  this  day  held  at  the  Guildhall  of  the  said  burgh,  set  down  and 
ascertained  the  sum  of  pounds  needful  for  the  maintenance  and 

employment  of  the  poor  within  the  care  of  the  said  corporation,  for  three  calendar 
months  from  the  date  hereof;  we,  the  guardians  of  the  poor  of  the  said  burgh, 
pursuant  to  the  power  given  us  by  the  said  act,  and  by  authority  of  the  same,  do 
hereby  certify  unto  you,  the  said  alderman  and  Justices  of  the  peace  for  the  said 
burgh,  that  the  sum  needful  for  the  maintenance  and  employment  of  the  poor, 
within  the  care  of  the  said  corporation,  for  three  calendar  months  from  the  date 
hereof,  is  so  set  down  and  ascertained  by  us,  at  pounds  ;  and  that 


II.  Forms 

relating  to  poor 

rates. 


21.  Certificate 
of  guardians  of 
the  poor  to  ma- 

S'stratesof 
ury,  under 
local  act,  of  the 
rate  necessary 
to  be  made  for 
the  use  of  the 
poor  of  the 
parish  of  Bury 
St.  Edmund's 

(*). 


(a)  The  43  Eliz.  c.  2,  s.  6,  does  not 
require  the  notice  of  appeal  to  state  the 
grounds ;  and  the  41  Geo.  III.  c.  23,  s.  4, 
(ante,  142)  does  not  extend  to  notices  of 
appeal  against  an  appointment  of  an 
overseer. 

VOL.  IV.  K 


(6)  This  and  the  next  form  are  found- 
ed on  a  local  act  of  parliament.  In 
general  the  churchwardens  and  overseers 
make  the  rate  without  the  intervention 
of  any  third  person,  either  guardian  of 
the  poor,  &c,  or  magistrates. 

KK 


II.  Relating  to  Poor  Rates. 


We>  whose  names  are  hereunder  written,  being  inhabitants  of  the  parish  of 
aforesaid,  have  perused  and  considered  the  above  assessment,  and  do 
hereby  declare,  that  the  several  sums  above  mentioned  are  rated  upon  the  respec- 
tive persons  above  named  by  our  approbation,  and  that  such  rate  is  an  equal  rate 
#»  the  best  of  our  judgments,  N.  0.1 

&c.'  J 
And  then  the  rate  is  to  be  allowed  by  two  justices,  as  post,  874. 


873 

//.  Forms 

relating  to  poor 

rates, ' 

24.  Content  to 
a  rate  made  at 
vestry,  signed 
by  inhabitants 


A  rate  or  assessment  for  the  necessary  relief  of  the  poor,  and  for  the  other 
purposes  in  the  several  acts  of  parliament  mentioned,  relating  to  the  poor  for  the 
parish  [township  or  precinct]  of  in  the  county  of  made  and 

assessed,  by  us,  whose  names  are  hereunder  written,  being  churchwardens  and 


of  the  poor  of  the  said  parish,  this        day  of  one  thousand  eight 

hundred  and  being  the  first  [second,  or  third,  as  it  may  be,]  rate  or  assess- 

of  [one  shilling,  or  as  the  fact  is,]  in  the  pound  for  the  present  year. 


J      Names  of 
Occupiers* 

Description  of  Property  they  hold  (c). 

Annual  value. 

Sum*  assessed, 
at  one  shilling 
in  the  pound. 

A.  B. 
C  D. 

A  house  and  160  acres  of  land 

A  house  and  garden      .     .     . 

A  farm  house,  buildings,  and 
'ZOO  acres  of  land       .    .    . 

£    «•     d. 
160     0     0 

10    0    0 
200    0    0 

£    *•     d, 
8    0    0 

0  10    0 
10    0    0 

Assessors.  < 


j^  q]  J  Churchwardens. 


P.  Q.  \ 
R.  S.  ] 


Overseers, 


Names  of 
Occupiers. 

Description  of  Property. 

Annual  value. 

Sums  assessed 
each  instal- 
ment. 

£     s,    d. 

£    '.    d. 

The  Gas 

For  land,  house,  warehouses, 

Light 

and  buildings,  situate  in  the 

Company. 

Horseferry  Road,  in  the  pa- 
rish of  Saint  John  the  Evan- 
gelist,   and    the    main    or 

pipes,  and  the  apparatus  for 

500    0     0 

25     0     0 

the  conveyance  of  gas  belong- 

ing to  the  said  Company, 

situate,  being,  and  fixed  in 

the  ground,  in  the  said  pa- 

rishes of  Saint  Margaret  and 

• 

Saint  John  the  Evangelist. 

(a)  When  the  rate  has  been  made  at 
i  vestry,  according  to  the  notice  No.  23, 
it  is  usual  for  the  inhabitants  present  to 
ngn  the  same,  but  such  signatures  are 
unnecessary. 

(6)  See  another  form,  and  the  requi- 
sites in  general,  ante,  131. 


(c)  The  rate  must  state  in  respect  of 
what  property  the  party  is  assessed.  (See 
ante,  13$;  Rex  y,  Ayr  Navigation,  2 
B.%C.  713.) 

(d)  On  appeal  to  the  sessions  this 
assessment  and  rate  were  confirmed. 
And  see  1  B.  c)  C.  506. 

K  K  K2 


25.  Usual  form 
of  a  rate  for 
the  relief  of  the 
poor,  made  by 
churchwardens 
and  overseers 
in  a  country 
parish  (6). 


26.  Assessment 
on  fas  company, 
for  land,  houses, 
warehouses,  and 
buildings,  and 
matit  and  pipes, 
and  apparatus 
for  conveyance 
of  gas,  fixed  in 
the  ground,  five 
hundred  pounds 
per  annum  (d). 


II.  Relating  to  Poor  Rates.  875 

and  overseers  of  the  poor  of  the  parish  of  in  the  county  of  for       11.  Forms 

the  relief  of  the  poor  of  the  said  parish,  for  the  half  year  commencing  [or  as  tbe  relating  to  poor 
case  it,}  and  the  said  rate  was,  on  the                 day  of               duly  allowed  (a)  rates. 

by  A.  B  and  C.  D.,  esquires,  two  of  his  Majesty9 s  justices  of  the  peace  of  and 

acting  in  and  for  the  division  [county  or  hundred]  of  in  the  said 

county  of  pursuant  to  the  statute  in  that  case  made  and  provided. 

-hi    q'  t  Churchwardens. 


Published  in  the  parish  church  of  the  parish  of       on        the        day  of  30.  Attestation 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-one.  by  the  minister. 

G.  H.,  Minister. 


"  This  is  to  give  notice,  that  a  rate  or  assessment  of  one  shilling  in  the  pound  31.  Another 

mill  be  collected  forthwith."  more  concise 

Published  in  the  parish  church  of  the  parish  of  on  the  form ;  heldsoffi- 

day  of  one  thousand  eight  hundred  and  thirty-one.  dent,  in  7  B. 

M.  O.,  Minister.  b)  C.  688. 


Whereas  a  rate  or  assessment,  for  the  relief  of  the  poor  in  and  for  the  parish  32.  Demand  of 
of  in  the  county  of  was  made  [or  "  published?'*]  on  the  inspection  of 

day  of  last  past :  And  whereas  I  am  [or  "  A.  B.  of  is"]  an  rate,  and  of  a 

inhabitant  of  the  said  parish :  Now,  therefore,  J  do  hereby  demand  and  require  copy  thereof, 
of  you,  the  churchwardens  and  overseers  of  the  poor  of  the  said  parish,  and  each   under  gtau  17 
and  every  of  you,  permission  to  inspect  the  said  rate  at  the  hour  of  on  Geo.  2,  c.  3,  s. 

next,  or  at  any  other  seasonable  time  you  may  appoint,  within  2  (ft). 

days  from  the  date  hereof  ;  and  I  hereby  tender  and  offer  to  pay  you  one  shilling 
for  the  same  z  And  I  hereby  demand  and  require  you  forthwith  to  give  me,  so 
being  such  inhabitant  as  aforesaid,  a  copy  of  the  said  rate,  and  I  am  ready  and 
willing,  and  hereby  tender  and  offer,  to  pay  for  such  copy  at  the  rate  of  sixpence 
for  every  twenty-four  names  contained  therein.    Dated  this  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-one. 

A.  B. 
An  inhabitant  of  the  said  parish. 
To  the  churchwardens  and  overseers 
of  the  poor  of  the  said  parish,  and 
all  other  persons  authorized  in  the 
said  parish,  according  to  the  statute 
17  Geo.  II.  c.  3. 


(  33.  Declaration 

[See  tbe  precedents,  2  Chitty  on  Pleading,  5  Ed.  504  ;  and  notes,  3  B.  V  for  the  twenty 

4-  C.  658 ;  5  D  j-  R.  572 ;  7  B.  >  C.  586 ;  6  Bing.  230  ;  3  Young  $-  Jarvis,  J  pounds'  penalty 

458.3  J  f°r  not  permit- 

f  ting  inspection 

^  or  giving  copy 

of  a  rate. 

To  A.  B.bc  C.  D.  the  churchwardens,  and  E.  F.  &  G.  H.  the  overseers  of  the  34.  The  usual 

poor  of  the  parish  of  in  the  county  of  .    And  also  to  /.  K.f  notice  of  ap- 

L.  M.,  N.  O.,  &  P.  Q.  peal  against  a 

poor  rate  to  the 

/,  A.  B.  of  being  an  inhabitant  of,  and  in  the  said  parish,  and  rated  churchwardens 

in  and  by  tlie  rate  or  assessment  hereinafter  mentioned,  do  hereby  give  you  and  and  overseers 

and  to  persons 

underrated,  &c. 

(a)  It  need  not  state  that  the  rate  has    41  Geo.  III.  c.  23,  ante,  142.     Several  (c)> 
been  allowed.   Bennett   v.  Edwards,  7    persons  may  join.    The  first  act,  sect.  4, 
B.  <3f  C.  586.    See  next  form.                    requires  reasonable  notice  to  the  church- 

(6)  See  this  statute  and  cases,  ante,  wardens  or  overseers  of  the  poor,  of  in- 
134  to  139.  tention  to  appeal  to  the  next  general  or 

(c)  See  form,  ante,  154.  Notices  of  quarter  sessions.  This  is  construed  at 
appeal  against  a  poor  rate  are  regulated  least  a  week's  notice, ante,  147,8.  The 41 
by  17  Geo.  II.  c.  38,  ante,  140,  and  by    Geo.  III.  c.  23,  s.  4,  requires  that  the 
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and  buildings,  situate  in  the  Horseferry  Road,  distinct  from  the  assessment  on        II,  Forms 
the  said  mains  or  pipes  and  other  apparatus,  so  that  they  are  unable  to  ascer-   relating  to  poor 
tain  on  what  sum  they  are  assessed  for  the  said  land,  house,  warehouses,  and  rates. 

buildings,  and  on  what  sums  they  are  assessed  for  the  said  mains  or  pipes,  and   — 

other  apparatus. 

2nd.  Thai  they  are  not  liable  to  be  rated  or  assessed  for  the  said  mains  or 
pipes  and  other  apparatus,  as  being  fixed  in  tlie  ground  in  the  said  parishes  of 
Saint  Margaret  and  Saint  John  the  Evangelist,  inasmuch  as  they  have  no  title  or 
interest  to,  or  in  the  said  ground,  otherwise  than  the  privilege  of  laying  their 
mains  or  pipes  and  other  apparatus  under  the  surface  thereof. 

3rd.  That  they  are  not  liable  to  be  rated  or  assessed  for  the  said  mains  or 
pipes  and  other  apparatus  in  the  conveyance  of  gas,  inasmuch  as  the  said  mains 
or  pipes  and  other  apparatus  form  part  of  their  stock  in  trade,  and  the  said  Gas 
Light  and  Coke  Company  are  not  resident  inhabitants  of  the  said  parishes  of 
Saint  Margaret  and  Saint  John  the  Evangelist,  or  either  of  them. 

4th.  That  they  are  not  liable  to  be  rated  or  assessed  for  the  said  mains  or 
pipes  and  other  apparatus,  inasmuch  as  the  said  mains  or  pipes  and  other  appa- 
tus  forming  part  of  their  stock  in  trade,  they  are  rated  for  their  stock  in  trade, 
and  not  for  the  profits  arising  therefrom. 

5th.  And  further,  that  if  the  said  rate  or  assessment  of  five  thousand  pounds, 
it  meant  to  be  an  assessment  upon  the  value  of  the  said  land,  house,  warehouses, 
mad  buildings,  and  upon  the  profits  arising  from  the  said  mains  or  pipes,  and 
other  apparatus  for  the  conveyance  (/Gas,  the  said  sum  of  five  thousand  pounds 
greatly  exceeds  the  fair  annual  value  of  the  same. 

6th.  And  further,  that  if  the  said  rate  or  assessment  of  five  thousand  pounds, 
it  meant  to  be  an  assessment  upon  the  value  of  the  said  land,  house,  warehouses, 
and  buildings,  and  in  respect  of  the  occupation  of  land  by  the  said  Company,  by 
their  said  mains,  pipes,  and  other  apparatus  for  the  conveyance  of  gas,  and 
nfea  upon  the  profits  arising  from  the  said  mains,  pipes,  and  other  apparatus 
Jar  the  conveyance  of  Gas,  the  said  sum  of  five  thousand  pounds — greatly  exceeds 
fhe  fair  annual  value  of  the  said  land,  house,  warehouses,  and  buildings,  and 
tfto  occupation  of  the  said  land  by  the  said  company,  by  the  said  mains,  pipes, 
and  other  apparatus  for  the  conveyance  of  Gas,  and  the  annual  amount  of  the 
maid  profits  added  together. 

7th.  And  further,  that  the  said  rate  or  assessment  of  five  thousand  pounds, 
greatly  exceeds  the  annual  value  of  the  said  land,  house,  warehouses,  and  build* 
hsgs,  and  of  the  said  mains  or  pipes,  and  other  apparatus. 

8th.  And  further,  that  the  inhabitants  of  the  said  several  parishes  of  Saint 
Margaret  and  Saint  John  the  Evangelist,  exercising  trades,  businesses  and  other 
concerns,  in  the  said  parishes,  and  having  stock  in  trade  in  the  said  parishes, 
and  who  derive  a  profit  from  such  their  several  trades,  businesses,  and  concerns, 
these  are  not  rated  and  assessed  in  the  said  rate  for  and  in  respect  of  the  profits 
of  such  their  said  trades,  businesses,  and  concerns,  and  upon  their  several 
stocks  in  trade  there. 

9th.  And  further,  that  the  following  inhabitants  of  the  said  parishes  0/ Saint 
Margaret  and  Saint  John  the  Evangelist,  are  not  rated  and  assessed  in  the  said 
rate,  for  the  profits  of  their  trades,  businesses,  and  concerns,  carried  on  in 
the  said  parishes,  and  upon  their  several  stocks  in  trade  there,  [that  is  to  say] 
Messrs.  Seager,  Evans  and  Stafford,  distillers,  are  rated  in  the  said  rate  for  their 
house  and  distillery,  in  the  said  parish  of  Saint  John  the  Evangelist,  of  two 
hundred  and  fifty  pounds,  but  are  not  rated  in  the  said  rate,  for  and  in  respect 
of  the  profits  made  in  their  business  or  concerns  of  distillers,  nor  for  their  ma- 
chinery, utensils,  and  other  apparatus,  nor  for  their  stock  in  trade  of  their 
distillery,  in  the  said  parishes.  J.  Elliott,  Esq.  $  Company,  brewers,  are  rated 
in  the  said  rate  for  their  house,  §c.t  [here  the  same  description  was  repeated  as 
to  Seager  &  Co.]  and  as  to  a  great  many  other  firms  and  individuals,  in  the 
terms  stated  respecting  Messrs.  Seager  &  Co.,  shewing  in  substance  that  they 
were  rated  in  respect  of  their  buildings,  but  not  in  respect  of  their  profits  in 
trade. 

Then  followed  a  numerous  list  of  tradesmen  and  manufacturers,  who 
alleged  as  objections  to  the  rate,  they  were  not  rated  in  respect  of  their  imple- 
ments of  trade,  &c,  viz. — G.  Boys,  coal  merchant,  &c.  Also  that  the  said  Gas 
Light  and  Coke  Company  are  in  the  said  rate  or  assessment  over-rated,  in  respect 
of  the  yearly  value  of  the  said  land,  house,  warehouses,  and  buildings,  mains  or 
pipes,  and  other  apparatus,  according  to  the  principle  of  rating  adopted  in  the 
said  parishes  of  Saint  Margaret  and  Saint  John  the  Evangelist,  by  assessing  a 
certain  proportion  only  of  the  real  annual  value  of  rateable  property  in  those 
parishes.    Also,  that  the  said  rate  k  in  other  respects  partial,  unjust,  and 
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To  the  Churchwardens  and  Overseers  of  the  Poor  of  the  parish  of  in  the       H-  Forms 

county  of  and  also  to  relating  to  poor 


rates. 


Take  notice  that  and  inhabitants  and  occupiers  of  messuages,   — 

lands,  tenements,  and  hereditaments  in  the  said  parish  of  and  rated  as   38.  Notice  of 

such  in  the  rate  or  assessment  hereinafter  mentioned,  do  intend,  at  the  next   trial  of  an  ap- 
general  quarter  sessions  of  the  peace,  to  be  holden  at  in  and  for  the  said  peal  against 

county  of  on  the  day  of  to  prosecute,  and  try  an   poor's  rate, 

appeal  entered  at  the  general  quarter  sessions  of  the  peace,  holden  at  which  appeal 

aforesaid,  on  the  day  of  and  there  respited  by  the  jus-   had  been  aeve- 

tices  until  the  then  next  sessions  ;  and  which  appeal  has  been  further  respitedfrom  ral  times  res- 
sessions  to  sessions,  until  the  said  sessions,  to  be  holden  on  the  said  day  pited. 

of  against  a  rate  or  assessment,  intituled,  "  An  assessment,  4fa»>"  and 

allowed  by  and  two  of  the  justices  of  the  peace  in  and  for  the 

said  county,  on  the  day  of  the  grounds  of  which  said  appeal 

are  fully  set  forth  and  declared  in  the  notice  thereof,  under  my  hand,  bearing 
date  the  day  of 

Dated  this  day  of 

A.  B., 

Attorney  for  the  above  named  the  appellants. 


To  the  Churchwardens  and  Overseers  of  the  Poor  of  the  parish  of  in  the.  39.  A  full  no- 

county  of  and  also  to  E.  F.,  esquire,  G.  H.,  I.  K.,  L.  M.,  N.  O.,   tice,  by  several 

P.  Q.,  [naming  several  others.]  persons,  of  pro- 

Take  notice,  that  A.  B.,  and  C.  D.,  inhabitants  and  occupiers  of  messuages,         i     'jj    ^  ^ 
lands,  tenements,  and  hereditaments,  in  the  said  parish  of  and  rated  as  ^LgJ!^^ 

such  in  the  rate  or  assessment  hereinafter  mentioned,  do  intend,  at  the  next  ST*™  geveral 
general  quarter  sessions  of  the  peace,  to  be  holden  at  in  and  for  the  said  0\,'iecS0Dm  ♦*> 

county  of  on  the  day  of  this  instant,  to  prosecute  an  ^ .  served  on 

appeal  entered  at  the  last  general  quarter  sessions  of  the  peace,  holden  at  ^   ckuren. 

aforesaid,  on  the  day  of  last  past,  and  there  respited  by  wanjeng  ^Jj 

the  justices  until  the  then  next  sessions,  against  a  rate  or  assessment,  intituled,   ovcr8Cers  ^j 
"  an  assessment  for  the  necessary  relief  of  the  poor,  and  for  the  other  purposes  ^w  on  ^rtajii 
in  the  several  acts  of  parliament  mentioned  relating  to  the  poor,  for  the  parish  TtKmOTIM  either 
of  in  the  county  of  made  and  assessed  on  the  day  of  J*,  —ted 

in  the  year  being  the  second  rate  at  one  shilling  in  the  pound,**  (ierrate(i 

and  allowed  by  the  reverend  and  the  reverend  clerks,  two  of  his 

Majesty**  justices  of  the  peace  in  and  for  the  said  county,  on  the  day 

of  one  thousand  eight  hundred  and  thirty-one. 

And  the  grounds  of  such  appeal  are,  that  it  is  not  sufficiently  distinguished, 
and  doth  not  appear  in  and  by  the  said  rate  or  assessment,  in  respect  of  what  pro- 
perty the  said  rate  is  made  and  assessed  upon  the  said  A.  B.  and  C.  D.,  and  upon 
the  said  G.  H.,  1.  K.,  $c,  and  other  inhabitants  and  occupiers  in  the  said  parish. 

And  because  the  said  rate  is  not  made  from  any  correct,  fair,  and  impartial 
estimate  of  the  property  assessed,  with  reference  to  the  difference  in  value, 
quality,  situation,  and  other  particulars,  but  is  throughout  erroneous  and  defec- 
tive in  principle. 

And  because  the  said  A.  B.  and  CD.,  are  by  the  said  rate  assessed  for  the  mes- 
suages, lands,  tenements,  and  premises,  occupied  by  them  respectively,  in  the 
said  parish  of  with  reference  to  the  annual  value  of  the  same,  at  larger 

sums  than  they  ought  to  be  assessed  at,  in  comparison  with  the  sums  at  which  the 
said  G.  H.,  I.  K.,  fyc,  are  by  the  said  rate  severally  assessed  for  the  messuages, 
lands,  tenements,  and  premises  in  their  occupations,  with  reference  to  the  annual 
value  thereof  respectively. 

And  because  the  said  G.  H.,  I.  K.,  §c,  are  by  the  said  rate  severally  assessed 
for  the  messuages,  lands,  tenements,  and  premises  in  their  respective  occupa- 
tions, at  less  sums,  and  in  a  different  proportion  than  they  ought  to  be  assessed, 
in  comparison  with  the  sums  at  which  the  said  A.  B.  and  C.  D.,  and  other  inha- 
bitants and  occupiers  are  assessed  for  the  messuages,  lands,  tenements,  and  pre- 
mises in  their  respective  occupations  in  the  said  parish. 

And  because  the  said  A.  B.  is  rated  and  assessed  for  a  larger  quantity  of  land 
than  is  in  his  occupation  in  the  said  parish,  and  for  a  certain  plantation  which 
is  not  rateable  property. 


-N         *N 


(Appendix  iif'.F«)iiiv 

.  *■■«••  :ii.     A  ndfinther  take  notice,  that  «»«  nn-  t»  •  ,,f£   *^\ ; ,  , . 

-*.ii  .•//•♦'»i/,  /'if  >«!•'/  r«i/f.  pnrj,orhvg  /«  /n»v  V  .ii'^iiJU'  \      '  ' 

l'V..,..  .i*.r,>.»/.      And  „>.<».  all  the  rnte*  UUjinUji  >.r . , 

•"  •'•»     .*     ■•:".    ft  pair  nj  the  n I// It  ""'/#;».  'M'l  •* 

/  .,..»/,-..  >,*v  fW  <^<r  18'itf.     7*ift<*  '  ^  -^H,  ,.,.,  ....... 

«y  him,  and  if«  the  >:::•  '  •  •■ 

Aif»rnev  f»r  the 

"  ated  and  a**e»ei  «-"•  tv  «•»•.  • 

.V.  li.  On  hearing  the  app  occupation  ill  the  ,aii  j.H>h. 

rcitoi  awl  a**e»e<l  »».  .'•*«♦'  »•■«'■ T  '• .'■' 
•i/i*  or  engine  in  hi*  u*e  nud  ^i|-'.}' 

I.   :..c  Wo:>;.ipn:l  His  _  and  O.  P.  are  wt.  r,r  »n*  uf  iht-iu \*  •■:.'• 

i:»  t.ifir  gf  yor  //^  house  and  girdeu  in  !/.-..  «r  .h .'-,:-.:•  . 

i    t  i\  ..f.on  ;m«l  A 
;::«  r.:i>li  of  R»  £•  •*  no/  rated  fl;j'/fl**o«fi  ii«  fV  ..:.i -•••..'  " 

..  .  land*  stables*  and  premise*,  in  his  •-•.:»']•'::• -;. »   :'•• 

*»..*  -Attn.  '  '  -^  ' 

Th-*i ':  rn/«-      c.  #a|-rf  jm  u.  am/  Y.  Z.  are  not  rated  and  .u*<wf  •'.  •.'-  • ' 
/<ir«*  in  their  respective  nccup»ition$  in  the  »,i»i  ini>J*. 
■.'  'he*  iid     ,.  tfte  fairf  {}m  i\mf  z%.Cm^  are  altogether  nmiitct  ?•  :-   .-:'■• 
(.:.**.    y  I     n<-taid  rate,  for  the  cottage*,  tenement*.  g<irdtn<.  •!••'/  t.r, •■.'•.-■ 
"•';'" r  .       :ire  occupations  in  the  said  parish,  and  for  which  .''u.v  •.•»••/.:: 
»».'.'f«r  »  _.//y  ra^«i  awrf  assessed. 

fim*     tcausc  the  said  A.  1).  and  C.  D.  «rrc  resj>eclirt Ig  i-.^r-r;'.--'  / 
1  ::xs,  lands,  tenements,  and  premises,  in  their  respective  ««.vi-,k. 
;•'    vf-/paroA. 

'    f%/  because  the  said  G.,  II.,  &c.  are  severally  under-rated  f»r  the  r—-**m.  \» 
^,  tenements,  and  premises,  in  their  respective  occupations  in  the  *•»•.' ;  :-.-*. 
Jnd  you  the  said  churchwardens  and  orerseers,  are  hereby  reomrid  .*.../•••  ■-:  •. 
.%  the  hearing  of  the  said  appeal,  the  hereinbefore  mentioned  rate  >ir  .r*»«.-«:  •> 
jtiithe  books  or  minutes  in  which  has  been  entered  or  copied*  the  iche-t*  ••«•  i  ■  • 
tptm  tchich  the  said  rate  or  assessment  has  Uen  made*   and  all  »ther  «-.;<.•  :. . 
,u.*e»sments  for  the  relief  of  the  poor  of  the  *aid  jfirivh.  /jv»**  the  ».-.  ,- 
thonmnd  eight  hundred  and  twenty-seven  to  the  date  *»mf  thi*  notice.  /.■j,*'.'-v-* 
the  orerseers*  0<>oks,  vestry  books,  and  all  other  Untks.  accvitrtt*.  ant  ■:•►■•.  « 
whatsoever,  in  which  the  several  prvceetlings  of  the  »nid  pari>h.  trith  n ■•/-  *  • 
rating  and  assessing  to  the  relief  of  the  p'H>r  of  the  said  pttri»h9  hare  /■*•■  i  •        • 
entered  for  the  space  often  years  last  }»t*t. 

Dated  this  sixteenth  day  of  April,  one  thousand  eight  hundred  an  i  :\i  *v-  - 

Attorney  for  the  above-named  A.  II.  and  C.  !>.,  the  aj^-eli  ..*  . 


wtice  of  To  the  Churchwardens  ami  Overscew  of  the  Toor  of  the  parish  i.f 
'  «j  in  u»-  >n  the  county  of 

^  jiAinst  a  This  is  to  give  you  and  every  of  you  notice*  that  /,  being  an  i'i.'.  '•• 

•*  *  ra?e»  ^*n"  tant  and  occupier  of  certain  lands  and  tenements*  [or,  **  a  certain  me>*u>:f  ■• 

*'*      1°  premise**"]  in  the }Hiri»h  of  in  the  county  of  and  .'•»  i,s:: 

..*       IO  as  such*  in  a  certain  rate  and  assessment,  intituled  " an  assessment."  »>••..   •• 

.4t-ir.i.«i'«:^fu  uul  i|lc  t;tic  0f  t|le  rate,]  do  intend*  at  the  licit  general  ynarttr  .»«>#".'•>  ■•/  .'■• 

.*.  tai«r.*Mc  •  <.  juviiY,  /«  /•«•  hoi  den  in  and  for  the  said  county  «»/  «i/  !••  ?'••  • 

«n«N  »/  county,  to  tiv  <i  certain  ap^al  by  me,  the  said  a.*  ap^lhint*  '»ly.  •  •   • 

^cai.'    '  entered  at  the  last  general  quarter  sessions  of  the  piace*  fodden  at 
^aurutitVrrau-tl,   aforesaid*  in  and  for  the  antntg  aforesaid,  against  the  said  rate  or  «ia.«.*»«k»#'i.'; 

<t*iSR'«1,i,'t  ""*'  thot  the  grtainds  of  such  uppeal  are,  that  C.  1).  E.  and  K.  I'.,  i\...  .•'■•■'• 

•U:  tkrVn  *"!t v  '^'"  **""''  r"''*  <>r  tf**e»*ment  rc*i*'ctively  uiukr-rated  in  respect  of  .'/„•  t,\  »*.% 
iin.*»jtvt  «i      "'    value  of  their  respective  me**uages*  lands*  tenements*  and  pu  n.iso.   '•*    ;'"-' 

'nrtvt*1'*1  *!:%i,t  '-'cnpied  in  the  *aid  parish  of  and  also  that  I.  the  **iid  >t  ■  • . 

J»t«\!  in  n.l\ l,  '''«*  *«""''  r'''«*  <"'  as»e*>ment  over-rated*  in  respect  of  the  yearly  valut  if  the  ■.•••  > 

gpc  that  t!.«-  r.*tt\."  tenements,  and  premises,  by  me  occupied  in  the  parish  aforesaid  ;  «i •■.'.'  ■••*•.  •  :'... 

*Xt*o%  *  '   T  ''  ,i"'*1  n"'  "/7'f"'ir  '"  '/,<''  ''^  ''"  *""'  r"le  vr  usscusmcnt*    in   re*j»t  I  »f  "••' 

\**v  tckJtvti}  t'r"pe'tg  the  said  rate  is  matle  and  assessed  np*m  me  the  savl  ">  i  • 

.»%!•.  "v  that  the  sai  I  rate  or  assessment  doth  not  apjnar  to  It*  madt  for  thz  relief  «•/  .•''• 
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poor  of  the  said  parish  of  as  in  the  title  thereto  is  alleged,  but  for  other       J  I.  Forms 

purposes,  of  all  which  premises,  you,  the  said  churchwardens  and  overseers,  are  relating  to  poor 
hereby  desired  to  take  notice.  rates. 

Witness,  Signed, 


41.  Another 
To  J.  M.j  Churchwarden,  and  to  W.  P.,  and  J.  H.,  the  late  Overseers,  and  form  of  notice 
H.  A.,  and  W.  P.,  the  present  Overseers  of  the  Poor  of  the  parish  of  C,  in  the  Gf  trial  of  an 
county  of  N.,  to  Messrs.  S.,  /.,  and  W.,  their  solicitors,  and  also  to  the  Right   appeal  against 
Honourable  L.,  Lord  8.,  the  Right  Honourable,  the  Earl  of  W.  and  N.,  T. «/.,  a  poor's  rate. 
J.  T.,  T.  L.,  E.  P.,  T.  B.)  Widow  W.,  T.  S.,  T.  S.  B..  S.  B.,  E.  C,  the 
Reverend  T.  C.,  J.  B.,  T.  B.,  M.  P.,  and  W.  H.,  ana  to  each  and  every 
of  them. 

I  do  hereby  give  you,  and  each  and  every  of  you,  notice,  that  it  is  intended,  at 
(he  next  general  quarter  sessions  of  the  peace,  to  be  holden  in  and  for  the 
county  of  N.,  a*  N.,  on  Thursday,  the  thirtieth  day  of  April,  instant,  to  try  a 
certain  appeal  entered  by  or  on  the  behalf  of  Sir  R.  B.  B.,  barU,  at  the  last 
general  quarter  sessions  of  the  peace  holden  at  N.,  aforesaid,  in  the  county 
aforesaid,  against  a  certain  rate  or  assessment,  intituled  "An  assessment  for 
the  necessary  relief  of  the  poor,  and  for  the  other  purposes  in  the  several  acts 
of  parliament  mentioned,  relating  to  the  poor  of  the  parish  of  C,  in  the  county 
of  N.,  made  and  assessed  the  seventh  day  of  November,  one  thousand  eight 
hundred  and  twenty-eight,  being  the  sixth  rate,  at  one  shilling  in  the  pound, 
for  the  present  year,  one  thousand  eight  hundred  and  twenty-eight"  for  the 
following,  amongst  other  reasons :  Eight  several 

1st.  Because  the  said  rate  or  assessment  has  not  been  made,  published  and  grounds  of 
allowed,  in  due  course  of  law.  appeal. 

2nd.  Because  the  said  Sir  R.  B.B.,  is  therein  rated  and  assessed  for  property, 
under  the  description  of  "saleable  underwoods,*9  though  he  does  not  occupy 
any  property  of  that  kind  within  the  parish  ofC,  aforesaid. 

3rd.  Because  the  said  Sir  R.  B.  B.  does  not  occupy  any  property  of  that  de- 
scription within  the  said  parish,  which  is,  by  law,  subject  to  assessments  for 
and  towards  the  poor*s  relief. 

4th.  Because  the  said  Sir  R.  B.  B.,  if  liable  to  be  rated  and  assessed  as  the 
occupier  of  any  such  property,  within  the  said  parish,  is  overrated,  in  respect  of 
the  yearly  value  or  profits  thereof. 

5th.  Because  the  names  and  descriptions  of  the  woods  or  coppices,  in  respect 
of  which  the  said  Sir  R.  B.  B.  is  rated,  are  in  the  said  rate  or  assessment  omitted, 
and  because  it  doth  not  appear,  in  and  by  the  said  rate  or  assessment,  in  respect 
of  what  particular  woods  or  coppices,  or  for  what  quantity  of  saleable  under-, 
woods  the  said  rate  or  assessment  is  made  or  assessed  upon  the  said  Sir  R.  B.  B. 

6th.  Because  you,  the  Bight  Honourable  L.,  LordS.,  and  you,  the  said  Right 
Honourable  the  Earl  of  W.  and  N.,  are  respectively  omitted  to  be  rated  or 
assessed  in  the  said  rate  or  assessment,  in  respect  of  certain  lands  occupied  by 
you  respectively,  and  in  respect  of  the  profits  of  your  respective  saleable  under-, 
woods,  in  the  said  parish. 

1th.  Because  you,  the  said  T.  J.,  J.  T.,  T.  L.,  E.  P.,  T.  B.,  Widow  W., 
T.  S.,  T.  S.  B.,  S.  B.,  and  E.  C,  are  respectively  omitted  to  be  rated  or 
assessed  in  the  said  rate  or  assessment,  for  or  in  respect  of  the  messuages, 
houses,  lands,  buildings,  and  premises,  occupied  by  you  respectively  within  the 
said  parish. 

8th.  Because  you,  the  said  T.  C,  are  overrated,  and  you,  the  said  J.  B., 
T.  B.,  M.  P.,  and  W.  H.,  and  each  and  every  of  you,  are  and  is  respectively 
underrated,  in  and  by  the  said  rate,  in  respect  of  the  yearly  value  of  the  several 
messuages,  lands,  and  premises,  occupied  by  you  respectively  within  the  said  parish, 
and  are  thereby  respectively  rated  and  assessed  in  an  undue  proportion,  with 
reference  to  the  assessment  made  upon  other  inhabitants,  and  occupiers  of  lands, 
houses,  and  other  rateable  premises,  within  the  said  parish. 

And,  lastly,  because  the  rate  and  assessment  is,  in  other  respects,  illegal,  un- 
equal, partial,  oppressive,  and  unjust. 

And  I  do  hereby  give  you,  the  said  churchwarden  and  overseers,  notice  to 
produce,  at  the  hearing  of  the  said  appeal,  the  said  pretended  rate  or  assessment, 
and  all  other  rates  and  assessments  made  for  the  relief  of  the  poor  of  the  said 
parish,  for  the  twenty  years  last  preceding  the  date  hereof ;  likewise  certain 
valuations  or  regulating  levies  made  by  J.  L.,  J.  C,  J.  C,  and  T.  Bv  some  or 
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late  Majesty,  George  the  Second,intituled,  "An  Act  for  the  better  relief  and  employ- 
ment of  the  poor  in  the  parishes  of  Saint  Margaret  and  Saint  John  the  Evangelist, 
in  the  city  of  Westminster,  and  for  cleansing  the  streets  and  repairing  the  high- 
ways within  the  said  parishes"  and  purporting  to  be  an  equal  pound  rate  or 
assessment  for  the  relief  of  the  poor,  repair  of  the  highways,  and  cleansing  the 
streets  in  the  said  parishes  of  Saint  Margaret  and  Saint  John  the  Evangelist,  in 
the  city  of  Westminster,  upon  all  and  every  the  person  and  persons  who  inha- 
bited, held,  occupied,  or  enjoyed,  any  land,  house,  shop,  wharf,  warehouse,  or 
other  building,  within  the  said  parishes,  or  either  of  them,  or  any  other  person 
or  persons  who,  by  law,  were  chargeable  and  assessable  for  and  towards  the 
relief  of  the  poor  within  the  said  parishes,  pursuant  to  the  before-mentioned  act. 

That  the  petitioners,  in  and  by  the  said  rate  or  assessment,  were  rated  as 
occupiers,  in  the  following  form : — "  The  governor  and  company  of  the  Chelsea 
Water-works,  for  messuage  or  tenement  in  Great  Queen  Street,  in  the  parish  of 
Saint  Margaret,  used  main  pipes  and  other  apparatus  for  the  conveyance  of 
water,  belonging  to  the  said  corporation,  situate,  being,  and  fixed  in  the  ground 
in  the  said  parishes  of  Saint  Margaret  and  Saint  John  the  Evangelist ;— annual 
value,  five  hundred  pounds  each  ;  instalment,  twenty-five  pounds.  That  the 
petitioners,  in  pursuance  of  the  provisions  of  the  above-mentioned  statute,  paid 
the  said  rate  or  instalment  of  twenty-five  pounds,  on  the  twenty-fourth  day  of 
July,  one  thousand  eight  hundred  and  thirty,  to  the  person  duly  authorised  to 
receive  the  same.  And  that  the  petitioners  found  themselves  aggrieved  by  the 
Maid  rate  or  assessment,  faow,  upon  hearing  the  said  appeal,  and  what  hath 
been  alleged  by  the  said  respective  parties  and  their  counsel  in  and  concerning 
She  premises,  this  court  doth  order,  adjudge,  and  determine,  that  the  said  appel- 
lants are  liable  to  be  rated  for  messuage  or  tenement  in  Great  Queen  Street,  in 
the  parish  of  Saint  Margaret,  and  mains,  pipes,  and  other  apparatus  for  the  con- 
veyance of  water  belonging  to  the  said  corporation,  situate,  being,  and  fixed  in 
the  ground  in  the  said  parishes  0/ Saint  Margaret  and  Saint  John  the  Evangelist, 
towards  the  relief  of  the  poor,  of  repair  of  the  highways,  and  cleansing  the  streets 
as  aforesaid,  of  the  said  parishes.  And  doth  further  order,  that  the  hearing 
and  determining  the  said  appeal,  as  to  the  sum  at  which  the  said  appellants 
should  be  rated  for  the  same,  be  and  the  same  is  hereby  adjourned  until  the  nest 
general  quarter  session  of  the  peace,  to  be  holdenfor  this  city  and  liberty.  And 
it  is,  by  and  with  the  consent  of  the  said  parties  and  their  counsel,  ordered  that 
it  be  referred  to  the  Honourable  Thomas  Erskine,  one  of  his  Majesty* s  counsel, 
learned  in  the  law,  to  ascertain  and  certify  to  the  said  next  general  quarter  session 
of  the  peace,  upon  what  sum  the  said  governor  and  company  ought,  in  such  rate 
or  assessment,  to  be  rated  and  assessed,  so  as  the  said  referee  do  make  his  certifi- 
cate in  writing,  and  concerning  the  matter  hereby  referred,  ready  to  be  delivered 
to  the  said  parties,  or  either  of  them,  on  or  before  the  tenth  day  of  January 
neat,  with  liberty  for  the  said  referee,  under  his  hand  in  writing  at  the  foot 
hereof,  from  time  to  time,  so  long  as  he  shall  think  fit  to  enlarge  the  time  for 
making  his  said  certificate. 

And  it  is,  by  the  like  consent,  further  ordered  that  the  witnesses,  to  be  ex- 
amined before  the  said  referee  touching  the  matters  aforesaid,  shall  be  sworn 
before  the  court  of  general  quarter  sessions  of  the  peace,  now  holding,  or  before 
some  court  of  general  or  quarter  session  of  the  peace  to  be  holden  in  and  for  the 
said  city  and  liberty,  or  before  a  justice  of  the  peace  for  the  said  city  and  liberty; 
and  that  the  said  appellants  and  respbndents  shall  respectively  produce,  before 
the  said  referee,  all  such  books,  deeds,  papers,  and  writings,  in  their  or  either  of 
their  custody  or  power,  relating  to  the  matters  in  difference,  as  the  said  referee 
shall  think  fit  to  require. 

And  it  is,  by  the  like  consent,  further  ordered  that  if  either  of  the  said  parties 
shall,  by  affected  delay  or  otherwise,  wilfully  prevent  the  said  referee  from 
making  his  certificate,  or  shall  not  attend  after  reasonable  notice,  and  without 
such  excuse  as  the  said  referee  shall  be  satisfied  with  and  adjudge  to  be  reason- 
able, then  the  said  referee  may  proceed  exparte,  and  the  party  occasioning  the 
delay  shall  pay  to  the  other  such  costs  as  the  court  of  quarter  sessions  of  the 
peace,  for  this  city  and  liberty,  shall  consider  to  be  reasonable  and  just. 

By  the  Court, 

VAUGHAN. 


883 

II.  Forms 
relating  to  poor 
rates. 


II.  Relating  to  Poor  Rates. 

ire,  therefore,  to  require  you  forthwith  to  make  distress  of  the  goods  and 
f  the  said  C.  D.,  and  if,  within  the  space  office  daps  next  after  such 
>y  you  taken,  the  said  sum  of  and  also  the  further  sum  of 

being  the  costs  incurred  in  the  premises,  making  in  the  whole  the 
together  with  the  reasonable  charges  of  taking  and  keeping 
distress,  shall  not  be  paid,  that  then  you  do  seu  the  said  goods  and  chat- 

you  distrained,  and  out  of  the  money  arising  by  such  sale  thereof,  thai 

n  the  said  sum,  and  also  the  reasonable  charges  of  taking,  keeping,  and 

e  said  distress,  rendering  the  overplus,  on  demand,  unto  the  said  C.  D. 

to  such  distress  can  be  made,  that  then  you  certify  the  same  unto  us,  to 

\at  such  further  proceedings  may  be  had  therein,  as  to  the  law  doth 

i. 

under  our  hands  and  seals,  this  day  of 

one  thousand  eight  hundred  and  thirty-one. 
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in  the  year  of 


of  Bury 
imund*s, 
ounty  of 


A.  B.    (L.  S.J 
E.  F.     (L.  S.J 

one  of  the  Over- 

within  the 


The  Information  and  complaint  of 

seen  of  the  Poor  of  the  parish  of  Saint 
said  borough,  taken  upon  oath  before  us,  two  of  his  Ma- 
jesty's justices  of  the  peace  in  and  for  the  said  borough 
[one  whereof  is  of  the  quorum],  this  day  of 

one  thousand  eight  hundred  and 

iformant,  upon  his  oath  saith,  that  the  several  persons  hereunder  named 
tsed  to  pay  to  him  the  several  sums  of  money  assessed  upon  them  respec- 
and  by  a  certain  rate  or  assessment,  made  for  the  relief  of  the  poor  of 
yarish  of  Saint  upon  the  day  of  l&*t  pa**>  the 

ing  been  lawfully  demanded  of  them  respectively.  He  therefore  prays 
gainst  the  said  several  persons  hereunder  named,  so  refusing  to  pay  as 
,  as  the  law  requires.  £•  F. 

nan  oath,  >   A.  B. 
*e  us.        S    C.  D. 


48.  Informa- 
tion by  overseer 
against  several 
persons  for  not 
paying  poor's 
rate,  made 
before  two 
justices. 


mes  of  Defaulters. 

Residence. 

Amount  of  Rate. 

£     I.      d. 

of  Bury  Saint  Edmund's,  \  To 
ie  county  of  Suffolk.  $ 


of  the  parish  of  Saint 
in  the  said  borough. 


hose  names  are  hereunto  set  and  seals  affixed,  two  of  his  Majesty's  jus- 
he  peace  in  ami  for  the  said  borough,  one  whereof  is  of  the  quorum,  do 
\mmon  you  personally  to  be  and  appear  before  us,  or  any  two  of  his 
s  justices  of  the  peace  in  and  for  the  said  borough,  at  the  Guildhall  of 
borough,  on  Thursday,  the  day  of  at  the  hour  of 

'enoon  of  the  same  day,  to  shew  cause  why  you  refuse  to  pay  the  rate  or 
it  made  for  the  relief  of  the  poor  of  the  said  parish  of  Saint 

day  of  last  past,  otherwise  we  shall  proceed  as  if  you 

ared. 

under  our  hands  and  seals,  this  day  of  in  the  year 

ord  one  thousand  eight  hundred  and  thirty.  A.  B.  ( L.  S.J 

C.  D.  (L.  S.J 


49.  Summons 
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magistrates  to 
shew  cause  why 
party  neglects 
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J  The  information  and  complaint  ofG.  II.,  overseer  of  the  poor  of  the 
to  wit,     S     parish  of  in  the  said  county,  made  on  his  oath  before  me, 

A.  B.,  esquire,  one  of  his  Majesty's  justices  of  the  peace  in  and  for  the  county 
of  on  the  day  of  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  thirty-one,  who  says,  that  in  and  by  a  rate  and  assessment 
made,  assessed,  and  allowed  and  published,  according  to  the  statutes  in  that  case 
made  and  provided,  E.  F.,  an  inhabitant  and  occupier  [or  occupier  only,  if  such 
b  the  case],  of  premises  [or  as  the  case  may  be],  in  the  said  parish  of 
was  duly  rated  and  assessed  for  and  towards  the  necessary  relief  of  the  poor  of 
the  said  parish  for  this  present  year  [or  the  last  year,  as  the  case  may  be],  in  the 
sum  of  and  that  the  said  sum  hath  been  lawfully  demanded  of  the 

said  K.  F.,  who  hath  refused  and  doth  refuse  to  pay  the  same :  Whereupon  he, 
the  said  G.  If.,  prayeth  that  he,  the  said  E.  F.,  may  be  summoned  to  answer  the 
said  complaint  before  two  of  his  Majesty's  justices  of  the  peace  for  the  said 
county. 

Before  me,  A.  B. 


//.  Forms 

relating  to  poor 

rates, 

51.  Information 
against  one 
person  for  non- 
payment of  a 
poor'srate>made 
before  one  jus- 
tice, to  summon 
before  two 
others  (a). 


tyofV 
rit.    J 


County  of  1  To  the  Churchwardens  and  Overseers  of  the  Poor  of  the  parish  of  52.  Precept 

in  the  county  of  and  to  the  Constables  of  the  said   from  the  justices 

to  summon  se- 
veral defaulters. 


to  wit.    J      parish. 

Whereas  complaint  hath  been  made  unto  us,  whose  names  and  seals  are  here- 
unto set,  two  of  his  Majesty* s  justices  of  the  peace  for  the  said  county  of 
h§f  the  churchwardens  arid  overseers  of  the  poor  of  the  parish  of  afore- 

Maid,  that  the  several  persons  hereunder  named,  inhabitants  of  the  said  parish, 
(being  duly  rated  and  assessed,  the  several  sums  of  money  to  their  respective 
names  set,  for  and  towards  the  necessary  relief  of  the  poor  of  the  said  parish), 
have  neglected  or  refused  to  pay  the  said  several  sums,  notwithstanding  the  same 
have  been  duly  and  respectively  demanded  of  them. 

These  are,  therefore,  to  charge  and  command  you,  that  you,  or  some  of  you,  do 
forthwith  summon  and  warn  the  said  several  persons,  hereunder  named,  to  be 
and  appear  before  us,  and  other  his  Majesty's  justices  of  the  peace  for  the  said 
county,  on  the  day  of  at  o'clock  in  the  noon, 

to  show  cause  why  they  refuse  to  pay  the  said  several  sums  so  assessed  on  them 
as  aforesaid,  otherwise  warrants  of  distress  for  levying  the  same,  as  the  law 
directs,  will  be  made  out  against  them. 

Given  under  our  hands  and  seals,  this  day  of 

eight  hundred  and 


one  thousand 


A.  B. 
C.  D. 


(L.  S.J 
(L.  S.J 


County  of 


to  wit. 


To 


the  parish  of 


in  the  county  of 


By  virtue  of  a  warrant  to  me  directed,  under  the  hands  and  seals  of  A.  B.  and 
C.  D.,  esquires,  two  of  his  Majesty's  justices  of  the  peace  for  the  county  of 

J  do  hereby  summon  you  personally  to  be  and  appear  before  the  said 
justices,  and  such  other  of  his  Majesty's  justices  of  the  peace  for  the  said  county 
as  shall  be  assembled  on  the  day  of  at  by 

o'clock  in  the  noon,  to  show  cause  why  you  refuse  to  pay  the  rate  or 

assessment  made  for  the  relief  of  the  poor  of  the  said  parish  of  for  the 

year  one  thousand  eight  hundred  and  thirty-one  [or  as  it  may  be]  being  the  sum 
of  otherwise  a  warrant  of  distress  for  levying  the  same,  as  the  law 

directs,  will  be  made  out  against  you.     Dated  this  day  of  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  thirty-one. 

G.  H., 

Constable  of  the  said  parish. 


53.  Constable's 

summons 

theieon. 


(«)  See  43  Eliz.  c.  2,  s.  4  ;  17  Geo.    form,  ante,  154. 
II.  c.  38,  s.  7  ;  54  Geo.  III.  c.  170,  s.        (6)  See  form  of  two  justices'  summons 
12 ;  3  Geo.  IV.  c,  233,  and  see  another    under  seal,  ante,  155. 
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also  your  reasonable  charges  of  taking,  keeping,  and  selling  the  said  dis*  JI»  Forms 

r,  rendering  to  him,  the  said  E.  F.,  the  overplus  on  demand  ;  and  if  no  relating  to  poor 

t  distress  can  be  made,  that  then  you  certify  the  same  unto  us  to  the  end  that  ratet. 

i  further  proceedings  may  be  had  therein  as  to  the  law  doth  appertain.  — : — 

iven  under  our  hands  and  seals  this  day  of  in  the  year  of  our 

d  one  thousand  eight  hundred  and  thirty-one. 

A.  B.     (L.  S.J 
C.  D.     (L.  S.J 


\ 


he  Churchwardens  and  Overseers  of  the  Poor  of  the  parish  of  57.  Usual  form 

in  the  said  of  a  warrant  of 

distress  against 
Whereas,  in  and  by  a  rate  or  assessment,  dated  the  made,   several  persons 

pit.  J  assessed,  allowed,  and  published  according  to  the  statutes  in  that  case 
\e  and  provided,  the  several  persons  whose  names  are  hereunder  written, 
ibitants  and  occupiers  of  lands  and  tenements  in  the  parish  of 
•esaid,  were  duly  rated  and  assessed  for  and  towards  the  necessary  relief  of 
poor  of  the  said  parish,  in  the  several  sums  of  money  set  against  their  respec- 
names :  And  whereas,  it  duly  appeareth  unto  us,  two  of  his  Majesty's 
ices  of  the  peace  in  and  for  the  said  [one  of  us  being  of  the 

rum]  upon  the  oath  of  one  of  the  constables  of  the 

■  parish,  that  the  said  several  persons  have  been  duly  summoned  to  appear 
reus,  by  virtue  of  a  warrant  or  summons  under  our  hands  and  seals,  di- 
ed to  the  constables  of  the  said  parish,  to  shew  cause  respectively  why  the 
e  should  not  be  paid :  And  whereas  it  also  duly  appeareth  unto  us,  upon 
oath  of  one  of  the  overseers  of  the  poor  of  the  said 

\sh,  that  the  said  several  sums  of  money  have  been  lawfully  demanded  of 
s  respectively,  and  that  they  have  severally  refused  to  pay  the  same,  and  that 
taid  several  sums  of  money  are  still  due  and  unpaid. 

*hese  are,  therefore,  to  require  you  forthwith  to  make  distress  of  the  respective 
Is  and  chattels  of  the  said  several  persons  under-named,  and  if  within  the 
v  of  four  days  next  after  such  respective  distress  by  you  taken,  the  said 
ral  sums  of  money,  together  with  the  reasonable  charges  of  taking  and  keep- 
the  said  distresses  respectively  shall  not  be  paid,  that  then  you  do  sell  the 
'  goods  and  chattels  so  by  you  respectively  distrained,  and  out  of  the  money 
ing  by  such  respective  sales,  that  you  detain  the  said  respective  sums  of  money, 
also  your  reasonable  charges  of  taking,  keeping,  and  selling  the  said  respec- 
distresses,  rendering  to  them  respectively  the  overplus  on  demand ;  and 
re  no  such  respective  distress  can  be  made,  that  then  you  certify  the  same 
s,  to  the  end  that  such  further  proceedings  may  be  had  therein  as  to  the  law 
\  appertain. 

\iven  under  our  hands  and  seals,  this  day  of 

'  thousand  eight  hundred  and 

A.  B.  (L.  S.J 
CD.  (L.  S.J 

Then  is  subscribed  a  list  of  defaulters,  with  sums  assessed  in  arrears.] 


he  Churchwardens  and  Overseers  of  the  Poor  of  the  parish  of  in    58.  Distress 

le  city  of  London,  and  to  all  Constables  of  the  said  city  whom  these  may   warrant  for 

tmcern.  poor's  rate  in 

...  .  .    London. 

\don  \  Whereas,  \n  and  by  certain  rates  or  assessments,   made,  assessed, 

pit.  S     allowed,  and  published,  according  to  the  statutes  in  that  case  made 

'  provided, 

vg  inhabitants  and  occupiers  of  in  the  said 

ish  of  in  the  said  city, 

td  and  assessed  for  and  towards  the  necessary  relief  of  the  poor  of  the  said 
ish,  in  the  sum  following,  that  is  to  say,  the 

ind  whereas  it  appeareth  unto  me,  Lord  Mayor  of  the  said 

',  that  the  said  sum  of  money  became  so  due  at  last ;  and  as  well 

m  oath  as  otherwise,  that  the  said  sum  of  money  ha     been 

LLL2 
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Given  under  our  hand*  and  seals,  this  day  of  II.  Forms 

in  the  year  of  our  Lord,  one  thousand  eight  hundred  and  relating  to  poor 

rates. 


County  oH  Whereas,  proof,  on  oath,  hath  been  made,  before  me,  G.  H.,  Esq.,  go.  The  in- 

V  one  of  his  Majesty**  justices  of  the  peace  for  the  county  of  dorsement  to  be 

to  wit.    J  that  the  names,  A.  Ji.,  and  C.  D.,  are  of  the  respective  hands  written  on  the 

writing  of  the  justices  of  the  peace  within  mentioned,  I  do  hereby  authorize  warrant  of  dis- 

who  bringeth  to  me  the  written  warrant,  and  all  other  persons  to  tress  if  it  is  to 

whom  the  said  warrant  is  directed,  to  execute  the  same  within  the  county  of  E.  be  executed  in 

Given  under  my  hand  and  seal,  the  day  of  one  thousand  another  conntv 

etght  hundred  and 


County  of)  G.  H.,   one  of  the  Overseers  of  the  Poor  of  the  within-named  61.  The  form  of 

\  parish  of  T.,  maketh  oath,  this  day  of  in  the  year  the  overseers' 

to  wit.    J  of  our  Lord  one  thousand  eight  hundred  and  that  he  has  return,  where 

used  his  best  endeavours  to  levy  the  sum  named  in  the  within-mentioned  war-  no  sufficient 

rant,  on  the  goods  and  chattels  of  the  said  but  that  no  sufficient  distress  distress  is 

eon  be  found  whereon  to  levy  the  same,  found,  to  be  in- 
dorsed on  the 

Sworn  before  us,  two  (or  me),  one  of  his  back  of  the  war- 

Majesty's  justices  of  the  peace  in  and  rant,  under  43 

for  the  county  of  Eliz.  c.  2,8.  1 . 

(a) 

Q     ™      I  To  the  Constable  of  the  parish  of  and  to  the  Keeper  of  the  g2.  Commit- 

to  wit.    J  Common  Gao1'  at  in  the  wid  c°unty-  me'nt  thereon 

Whereas,  in  and  by  a  rate  and  assessment  made,  assessed,  and  published,   c  o  s  4  * 
according  to  the  statutes  in  that  case  made  and  provided,  E.  ¥.,  an  inhabitant  3  Geo  4  c.  23 
and  occupier  of  premises  in  the  said  parish  of  was  duly  rated  and  %  j   A\ '   *      ' 

assessed  for  and  towards  the  necessary  relief  of  the  poor  of  the  said  parish,  for         ' 
this  present  year,  in  the  sum  of  And,  whereas,  it  duly  appears  unto  us, 

(or,  as  it  may  be]  A.  B.,  and  C.  D.,  Esquires,  two  of  his  Majesty's  justices  of 
the  peace  in  and  for  the  said  county,  (one  whereof  is  of  the  quorum,  J  as  well 
upon  the  oath  of  G.  H.,  one  of  the  overseers  of  the  poor  of  the  said  parish  of  T., 
as  otherwise,  that  the  said  sum  of  has  been  lawfully  demanded  of  the 

said  E.  F.,  and  that  the  said  K.  P.  has  refused,  and  does  refuse,  to  pay  the 
same;  and  whereas  the  said  E.  ¥.,  having  appeared  before  us  [or,  the  said 
justices]  on  the  day  of  last,  in  pursuance  of  a  summons  for 

that  purpose,  did  not  then  show  unto  us  [or  them,  as  it  may  be]  any  sufficient 
cause  why  the  same  should  not  be  paid  [or,  and,  whereas,  it  has  been  duly 
proved  to  us  (or  the  said  two  justices)  upon  oath,  that  the  said  was  duly 

summoned  to  appear  before  us,  [or,  as  it  may  be]  the  said  justices,  on  the 
day  of  last,  to  show  cause  why  the  same  should  not  be  paid  ;  but  he, 

the  said  neglected  to  appear,  according  to  such  summons,  and  did  not% 

and  has  not  shown  to  us  [or,  to  them]  any  sufficient  cause  why  the  same  should 
not  be  paid ;  ]  and,  whereas,  on  the  said  day  of  last,  we  [or, 

they]  did  issue  our  [or  their]  warrant  to  the  churchwardens  and  overseers  of  the 
poor  of  the  said  parish  of  to  levy  the  said  sum  of  by  distress 

and  sale  of  the  goods  and  chattels  of  him,  the  said  E.  ¥.,  and  to  apply  the  same, 
according  to  law  ;  and,  whereas,  it  duly  appears  unto  us  [or,  me]  as  well  upon 
the  oath  ofG.  II.,  overseer  of  the  poor  of  the  parish  o/T.,  aforesaid,  as  other- 
wise, that  he,  the  said  overseer  of  the  poor,  has  used  his  best  endeavours  to  levy 
the  said  sum  on  the  goods  and  chattels  of  him,  the  said  E.  ¥.,  as  aforesaid,  but 
that  no  sufficient  distress  can  be  had  whereon  to  levy  the  same.  These  are% 
therefore,  to  command  you,  the  said  constable  of  the  parish  of  T.,  aforesaid,  to 
apprehend  the  body  of  the  said  E.  F.,  and  him  safely  to  convey  to  the  common 
gaol  at  in  the  said  county,  and  there  deliver  him  to  the  said  keeper 

thereof,  together  with  this  precept:  And  we  [or  I,  as  it  may  be]  do  hereby 
command  you,  the  said  keeper  of  the  said  common  gaol  to  receive  into  your 


(a)  Sec  a  form,  ante,  155.  (h)  See  another  form,  ante,  156. 
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111.  dform*  relating  to  tye  Relief  an*  ©rturing  of  |ioor.  ui.  Form* 

relating  to  the 

relief  and  order' 

ing  of  poor. 

To  Mr.  in  the  county  of  54.  Notice  from 

Take  notice,  that  the  overseers  of  the  poor  of  the  parish  of  oreneeTi.of 

in  the  county  of  do  intend  to  make  application  to  the  nest  poor,  to  father 

petty  sessions  of  the  peace,  to  be  holden  in  the  day  of  pf  pauper,  of  ^ 

at  in  and  for  the  said  county,  for  an  order  of  intended  appli- 

tessions  on  you  to  pay  such  weekly  sum  for  and  towards  the  relief  of  G.  H.   cation  to  ( 
your  son,  a  poor  person  of  the  said  parish  of  T.  and  unable  to  work,  and  now   potty  ■••BOB* 
chargeable  to  the  said  parish,  as  the  said  petty  sessions  shall  think  fit.  for  order  of 

Dated>  *"•  A- B-  'S^maL 

One  of  the  overseers  of  the  parish  J       ,o      ** 
of  T.  in  the  county  of  *\c'  **»  •"  M' 

County  of  }  At  a  petty  sessions  of  the  peace  of  our  lord  the  king,  held  at  comSaST011 

Y  in  the  said  county,  the  day  of  thereuoon. 

to  wit,     J      in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ™ 

before  the  undersigned  justices  of  our  said  lord  the  king,  in  and  for  the  county 
aforesaid.    An  application  is  made  to  us  the  said  justices,  by  the  undersigned 
'  £.  ¥.,  one  of  the  overseers  of  the  poor  of  the  parish  of  in  the 

county  of  on  behalf  of  the  churchwardens  and  overseers  of  the 

poor  of  the  said  parish,  to  have  an  order  on  of 

in  the  county  of  for  him  to  maintain  his  who  is 

poor  and  unable  to  work  for  himself,  and  chargeable  to  the  said  parish  ofT,,  he 
the  said  being  a  person  of  sufficient  ability  to  provide  for  hie 

said  son  or  daughter,  or  grandson, 

E.  F. 
One  of  the  overseers  of  the  poor  of  the  parish 
Exhibited  before  us,  of  T.  aforesaid. 

A.B. 
C. 


LB.  I 
:.  D.J 


County  of  *|  The  order  of  A.  B.  and  C.  D.,   esquires,  two  of  his  Majesty's   66,  Order  on  a 
y     justices  of  the  peace  in  and  for  the  said  county,  one  whereof  is   parent  or  child 
to  wit.      J      of  the  quorum,  made  at  a  petty  sessions  held  at  to  give  relief* 

in  the  said  county,  the  day  of  in  the  year  of  our  Lord  &c.  (6). 

one  thousand  eight  hundred  and  Upon  an  application  to  us  the 

said  justices,  at  the  said  petty  sessions,  by  the  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  T.,  in  the  county  of  to  have  an  order  made 

on  [or,  ]  of  in  the  said  county  of 

for  him  to  maintain  his  son,  or  daughter,  or  giandson,  who  is  poor  and  unable  to 
work  so  as  to  maintain  and  support  himself,  and  chargeable  to  the  said  parish  of 
T.,  he  the  said  [or,  ]  being  a  person  of  sufficient  ability  to 

maintain  and  provide  for  his  said  son,  S(C     And  the  said  [or,  ] 

having  been  duly  summoned  to  appear  before  us  the  said  justices,  at  the  said 
petty  sessions,  to  the  end  that  we  might  examine  into  the  cause  and  circumstance 
of  the  premises,  and  now  appearing  before  us  in  pursuance  of  the  said  sum- 
mons, but  he  has  not  shown  any  sufficient  cause  why  such  order  should  not 
be  made,  and  we  having  heard  the  parties  so  complaining,  and  duly  con- 
sidered the  circumstances  of  the  said  complaint,  as  well  as  the  want  of  any 
adequate  defence  on  the  part  of  the  said  [or,  ],  do 

adjudge  and  determine,  that  the  said  is  poor  and  unable  to  work  so 

as  to  maintain  and  support  himself,  and  actually  chargeable  to  the  said  parish 
of  T.,  and  that  the   said  [or,  ]  is  a  person  of  sufficient 

ability  to  maintain  and  provide  for  his  said  son,  <^c.  And  therefore  we  do  order 
that  the  said  [or,  ]  shall  and  do  forthwith,  upon  notice  of 


(a)  Sec  another  form,  ante,  167.  (6)  See  another  form,  ante,  163. 
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Lord  one  thousand  eight  hundred  and  twenty  upon  an  application  to  the      III.  Forms 

mid  petty  sessions  by  the  churchwardens  and  overseers  of  the  poor  of  the  parish     relating  to  the 
of  T.  in  the  county  of  to  have  an  order  made  on  of  in  relief  and  order- 

ike  said  county  of  for  him  to  maintain  his  who  is  poor  and      ing  of  poor, 

unable  to  work,  so  as  to  maintain  and  support  himself,  and  chargeable  to  the  • 

said  parish  of  T.,  the  said  being  a  person  of  sufficient  ability  to  provide 

far  his  said  he,  the  said  was  ordered,  upon  due  notice  thereof, 

to  pay,  or  cause  to  be  paid,  to  the  churchwardens  and  overseers  of  the  poor  of 
the  said  parish  qfT.,  for  the  time  being,  or  to  some  one  of  them,  weekly  and 
every  week,  from  the  dale  of  the  said  order,  the  sum  of  for  and  towards 

ike  sustenlation,  relief,  maintenance,  and  support  of  the  said  for  and 

during  so  long  time  as  the  said  shall  be  chargeable  to  the  said  parish  of 

T.,  or  until  the  said  shall  be  legally  directed  to  the  contrary.     And 

whereas  it  appears  unto  us,  A.  D.  and  C.  D.,  esquires,  two  of  his  Majesty's 
justices  of  the  peace  in  and  for  the  said  county  of  at  a  petty  sessions  held 

at  in  and  for  the  aforesaid  county  of  this  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty  on  the 

oath  of  one  of  the  overseers  of  the  poor  of  the  parish  of  T.  aforesaid, 

that  notwithstanding  he,  the  said  has  had  due  notice  of  the  said  order, 

net  he  has  not  observed  nor  performed  the  said  order  for  and  during 
months  ;  that  is  to  say,  from  the  day  of  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  twenty  to  the  day  of 

following,  whereby  he,  the  said  has  subjected  himself  to  the  penalty  and 

forfeiture  of  twenty  shillings  for  each  month.     And  whereas  the  said  hoe 

been  duly  summoned  to  appear  before  us,  at  this  present  petty  sessions,  to  answer 
unto  the  said  complaint,  but  has  not  shown  to  us  any  sufficient  cause  why  the  said 
order  has  not  been  complied  with,  and  why  the  said  penalty  of  twenty  shillings  a 
month  should  not  be  levied  by  warrant  of  distress  from  us,  or  in  defect  thereof, 
why  he,  the  said  should  not  be  committed  to  the  common  gaol,  there  to 

remain,  without  bail  or  mainprize,  till  the  said  forfeitures  shall  be  paid :  These 
are,  therefore,  to  require  you  forthwith  to  make  distress  of  the  goods  and  chattels 
pf  him,  the  said  And  if,  within  the  space  of  four  days  next  after 

much  distress  by  you  taken,  the  said  penalty,  together  with  the  reasonable  charges 
of  taking  and  keeping  the  said  distress,  shall  not  be  paid,  that  then  you  do  sell 
Ae  said  goods  and  chattels  so  by  you  distrained,  and  out  of  the  money  arising  by 
such  sale,  that  you  detain  the  amount  of  the  said  penally  (being  the  sum  of 

\logo  and  be  employed  to  the  use  of  the  poor  of  your  said  parish  ofY.,  and 
towards  a  stock  and  habitation  for  them,  and  other  necessary  uses  and  relief,  and 
eUso  that  you  detain  your  reasonable  charges  of  taking,  keeping,  and  selling  the 
said  distress,  rendering  to  him  the  said  the  overplus  on  demand.     And 

if  no  such  distress  can  be  made,  that  then  you  certify  the  same  unto  us,  to  the  etui 
that  such  farther  proceedings  be  had  therein  as  to  law  doth  appertain. 

Given  under  our  hands  and  seals  at  aforesaid,  this  day  of 

in  tlie  year  of  our  Lord  one  thousand  eight  hundred  and  twenty 

A.B.     ( L.S.J 
CD.     C  L.S.J 


t-    J 


County  of  "|  To  the  Constable  of  the  parish  of  in  the  said  county,  and  to 

the  Keeper  of  the  Common  Gaol  of  the  said  county  of  at 

to  wit. 


Whereas,  by  an  order  under  the  hands  and  seals  of  A.  B.  and  C.  D.,   esquires, 
tiro  of  his  Majesty's  justices  of  the  peace  in  and  for  the  county  of  one 

trhereof  is  of  the  quorum ,  made  at  a  petty  sessions  held  at  in  the  said 

comity  of  the  day  of  in  the  year  of  our  Lttrd   one 

thousand  eight  hundred  and  twenty  uptm  an  ajyplication  to  the  said  petty 

sessions  by  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  T.,  in  the 
county  of  to  have  an  order  nvide  on  of  in  the  said 

county  of  for  him  to  maintain  his  who  is  poor  and  unable  to 

uork  so  as  to  maintain  and  support  himself,  and  chargeable  to  the  said  parish  of  T., 
the  said  being  a  person  of  sufficient  ability  to  provide  for  his  said 

He  the  said  was  ordered,  upon  due  notice  thereof,  to  pay  or  cause  to  be  paid 

to  the  churchwardens  and  twerseers  of  the  poor  of  the  said  jmrish  of  T.for  the  time 
being,  or  to  some  or  one  of  them,  weekly  and  every  week,  from  the  date  of  the  said 


69.  Commit- 
ment of  a  pa- 
rent or  child  for 
disobeying  an 
order  of  main- 
tenance (a). 


(a)  See  another  form,  ante,  169. 


III.  Relating  to  the  Relief  and  Ordering  of  Poor.  897 

III  Forms 
J  [naming  the  pensioner  or  other  applicant ;  and  stating  such  particulars  as  shall    relating  to  the 
be  requisite]  do  hereby  assign  to  the  heritors  and  kirk  session  of  the  parish  of  G.,   relief  and  order- 
the  next  payment  of  the  pension  at  the  rate  of  per  diem  [or  as  the  case  may      ^  of  poor, 

be]  granted  to  me  as  and  payable  from  in  order  to  secure  to  the  J  ^^' 


said  parish  of  G.  the  repayment  of  the  sum  of  advanced  to  me  [or,  of  the   72.  Assignment 

weekly  sum  of  ordered  or  agreed  to  be  advanced  to  me,  as  the  case  may  be]    of  a  pension  of 

by  such  heritors  and  kirk  session.  a  Chelsea  or 

other  pensioner 
in  Scotland, 

A.  B.  under  6  Geo.  4, 

c.27.    This 
form  is  prescrib- 
ed by  the 

—  statute. 


Signed  by  the  above  named 
before  me  one  of  his  Majesty's  jus- 
tices of  the  peace  for  this 
day  of  one 
thousand  eight  hundred  and  thirty. . 


We  the  undersigned,  being  two  of  the  churchwardens  and  overseers  of  the  parish  73.  Certificate 

of  P.  in  the  county  of  do  hereby  certify  that  A.  B.  is  an  out-pensioner  of  to  be  transmit- 

the  Royal  Hospital  of  Chelsea,  from  the  regiment  of  at  ted  to  the  Com* 

per  diem,  and  that  he  is  now  alive  and  residing  at  missioners  of 

Dated  this  day  of  in  the  year  of  our  Lord  one  thousand  eight  CJ16*1**  Hospi- 

hundred  and  thirty-one.  »•  w°en  *n 

J  order  has  been 

Churchwardens.  made  by  the 


i 


magistrates 

)  Overseers.  unaer  59  Geo. 

>  3,  c.  12,  s.  31. 

[The  days  on  which  the  several  quarterly  payments  become  due  are  as  follows : 
viz.  the  twenty-fifth  of  March,  the  twenty-fifth  of  June,  the  twenty-ninth  of  Sep- 
tember, and  the  twenty- fifth  of  December.] 


To  the  Owner,  Ship's  Husband,  or  Agent  of  the  Ship  or  Vessel  [as  it  may  be].      74.  Order  ^ 

County  of"\  Whereas,  complaint  on  oath  hath  been  made  before  us,  two  of  his  Ma~  \otT%  &«    to 
>    jesty's  justices  of  the  peace  acting  in  and  for  the  county  of         by  the   j^c-jjve  •!•. 
to  wit.    j      churchwardens  and  overseers  of  the  poor  of  the  parish  of  T. ,  in  the  county   mcn»g  w^o^g  for 
nf  aforesaid,  that  C.  B.,  the  wife  of  A.  B.,  and  their  two  children,  to  wit,   ^  indemnity 

[naming  the  children,]  have  become  chargeable  to  the  said  parish  of  T.     And  whereas   Qf  uarjghoi  (a} 
it  hath  been  made  appear  to  us,  that  the  said  A.  B.,  is  now  employed  in  the  actual        *^ 
service  of  N.  O.,  on  board  the  Hanger,  on  a  voyage  to  the  East  Indies,  and  that, 
since  his  departure,  the  overseers  of  the  said  parish  of  T.  have  necessarily  laid  out 
and  expended,  in  the  maintenance  and  support  of  the  wife  and  family  of  the  said  A. 
B.,  the  sum  of  We  do,  therefore,  order  and  direct  you,  the  said  owner  t 

Sfc.  [as  it  may  be],  forthwith,  on  receipt  hereof,  to  pay  unto  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  T.,  aforesaid,  or  to  such  one  of  them  as  shall 
demand  the  same,  the  said  sum  of  out  of  the  wages  which  are,  or  shall  become  due 
to  the  said  A.  B.,  in  discharge  of  the  said  money  so  expended  in  the  maintenance  and 
support  of  the  said  C.  B.,  his  said  wife,  and  their  said  family  ;  and  the  receipt  of 
such  churchwarden  or  overseer  shall  be  to  you  a  good  and  sufficient  discharge  for 
the  said  sum  of  hereby  directed  to  be  paid  for  the  purpose  aforesaid. 

Given  under  our  hands  and  seals,  this  day  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and 

W.  R.         (L.  S.) 
E.  R.  M.     (L.S.) 

County  of  1  To  the  Right  Honourable  the  Commissioners  for  the   Affairs  of  the   75.  Order  under 
J  Royal  Hospital  at  Chelsea.  59  Geo.  3,  that 

Whereas,  complaint  upon  oath  hath  been  made  unto  us,  two  of  his  Majesty's  jus»  ^?^|i°iMf      rS" 
tices  of  the  peace  acting  in  and  for  the  said  county  of                 by                    church'  *       J?  *^  *  rt 
warden  and  overseer  of  the  poor  of  the  parish  of                      in  the  county  aforesaid,  towaras  suppo 
that                  late  a  soldier  in  the                 regiment  of                but  now  a  pensioner  ?' .   l        mi  ^* 
\0)' 

(a)  See  form,  ante,  182.  (6)  See  another  form,  ante,  181.. 


III.  Relating  to  the  Relief  and  Ordering  of  Poor.  899 

also  to  hear  and  determine  divers  felonies,  trespasses,  and  other  misdemeanors  in  the        III.  Forms 
said  county,  committed  the  body  of  CD.,  and  chargeth  and  accuseth  him,  the  said     relating  to  the 
C.  D.,  before  me,  the  said  justice,  of  being  a  rogue  and  vagabond,  within  the  intent   relief  and  order' 
and  meaning  of  the  statute  made  and  passed  in  the  seventeenth  year  of  the  reign  of      ing  of  poor. 

King  George  the  Second,  intituled,  "An  Act  to  amend  and  make  more  effectual  the  ■ 

laws  relating  to  Rogues,  Vagabonds,  and  other  idle  and  disorderly  persons,  and  to 
Houses  of  Correction,**  for  that  he,  the  said  C.  D.t  hath  run  away  and  left  his  wife 
and  children,  whereby  they  have  become  chargeable  to  the  parish  of 

in  the  county  aforesaid,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  thereupon  he,  the  said  A.  &.,  prayeth  of  me,  the  said  justice,  that  the 
said  CD.  may  be  dealt  with  according  to  law  for  his  said  offence ;  whereupon  the 
said  C.  D.  is  now  asked  by  me,  the  said  justice,  if  he  can  say  any  thing  for  himself, 
why  he,  the  said  C.  D.,  should  not  be  convicted  of  the  offence  above  charged  upon 
him,  inform  aforesaid,  who  pleadeth  that  he  is  not  guilty  thereof:  Whereupon  I,  the 
said  justice,  do  now  proceed  to  examine  into  the  truth  of  the  complaint  to  brought  by 
the  said  A.  B.  against  the  said  C.  D.,  and  thereupon,  on  the  day  and  year  first  afore- 
said, at  the  parish  of  in  the  county  aforesaid,  E.  F.,  churchwarden  of  the 
parish  of  aforesaid,  and  G.  H.,  one  of  the  overseers  of  the  poor  of  the  said 
parish  of  credible  witnesses  in  that  behalf,  on  their  corporal  oath  upon  the 
holy  Evangelists  of  God,  now  here  duly  administered  to  them  respectively,  by  me,  the 
said  justice,  in  the  presence  and  hearing  of  the  said  C.  D.,  depose  and  say,  that  the 
mid  C.  D.  hath  run  away  and  left  his  wife  and  children,  whereby  they  have 
become  chargeable  to  the  parish  of'  aforesaid ;  and  he,  the  said  C.  D.,  having 
heard  the  said  evidence,  and  being  ashed  by  me,  the  said  justice,  if  he  can  say  any 
thing  for  himself,  or  show  any  cause  before  me  why  he  should  not  be  convicted  of  the  • 
offence  so  charged  upon  him  as  aforesaid,  doth  not  say  any  thing  for  himself,  or  offer 
any  evidence  to  gainsay  the  same;  therefore  it  manifestly  appeareth  to  me,  the  said 
Justice,  that  the  said  C.  D.  is  guilty  of  the  offence  above  charged  upon  him,  in  manner 
and  form  as  in  and  by  the  said  complaint  is  alleged,  and  that  he  is  thereby  a  rogue 
and  vagabond,  within  the  true  intent  and  meaning  of  the  said  statute.  It  is,  therefore, 
adjudged  by  me,  the  said  justice,  that  the  said  C.  D.  be  convicted  of  the  said  offence, 
and  he  is  hereby,  by  me,  accordingly  convicted  of  the  said  offence  so  charged  upon 
him  in  and  by  the  said  complaint,  and  adjudged  to  be  a  rogue  and  vagabond  within 
the  intent  and  meaning  of  the  statute  aforesaid.  And  I  do  order  the  said  C.  D.  to 
be  tent,  and  the  said  C.  D.  is  by  me  accordingly  committed,  to  the  house  of  correction 
at  in  the  said  county,  there  to  remain  until  the  next  general  quarter  sessions 
of  the  peace  to  be  held  in  and  for  the  said  county,  then  and  there  to  be  further  dealt 
trith  according  to  law,  unlets  he  be  sooner  discharged  by  due  course  of  law,  according 
to  the  form  oj  the  statute  in  such  case  made  and  provided.  In  testimony  whereof,  1, 
the  said  justice,  to  this  record  of  conviction  have  put  my  hand  and  seal,  at  in 
the  county  aforesaid,  on  the  day  and  year  first  above  written. 

W.  R.  (L.S.) 

To  the  Governor  or  Keeper  of  the  House  of  Correction  at  79.  Commit- 

County  of]  Receive  into  your  ctistodu  the  body  of  A.  B.  of  in  the  county   m«nt  of  a  per- 

l  of  herewith  sent  you,  brought  before  me  W.  R.,  esquire,  one    *pn  as  an  mcor- 

to  wit.     J  of  his  Majesty's  justices  of  the  peace  for  the  said  county,  and  charged    ngible  rogue 
before  me  by  C.  D.,  overseer  of  the  poor  of  the  parish  of  upon  oath  with   «>r  having  de- 

being  an  incorrigible  rogue,  for  that  )ie  the  said  A.  B.  being  adjudged  a  rogue  and   serted  his  family 
vagabond,  and  thereof  convicted  by  me  the  said  W.  R.,  and  committed  to  the  house    *  second  time. 
of  correction  for  having  deserted  his  wife  and  children,  and  leaving  them 

chargeable  to  the  said  parish  of  hath  since  the  said  conviction  and  commit- 

ment, again  deserted  his  said  wife  and  children,  and  left  them  chargeable  to 

the  said  parish  of  by  reason  whereof  he  the  said   A.  B.  hath  become  an 

incorrigible  rogue,  within  the  intent  and  meaning  of  the  statute  made  and  passed  in 
the  seventeenth  year  of  the  reign  of  George  the  Second,  intituled,  "  An  Act  to  amend 
and  make  more  effectual  the  Luxes  relating  to  Rogues  and  Vagabonds,  and  to  other 
idle  and  disorderly  Persons,  and  to  Houses  of  Correction,"  of  which  offence  he  the 
said  A.  B.  hath  been  convicted  by  me  the  said  justice,  and  him  the  said  A.  B.  safely 
keep  in  your  custody  until  he  shall  be  discharged  by  due  course  of  law,  and  for  so 
doing  this  shall  be  your  sufficient  warrant. 

Given  under  my  hand  and  seal,  this  day  of  one  thousand  eight 

hundred  and 

W.  R.  (L.  S.J 
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III.  Form 

\  To  the  Constable  of                  in  the  perish  of                   in  die  said  rotating  to  the 

wit.    5                               county,  and  to  every  of  them.  relief  and  order* 

Vhereas,  A.  B.,  ^i^rperiifc,  fcetk  *AweViy  iw^eet*  e^ort  •!••  G.  H^eiiee/  fog^F™** 

Majesty's  justices  of  ike  peace  in  and  for  the  said  county,  that  ho,  ts)e  mid  A.  B.,  g~    Usual  form 

to  poor  and  impotent  (a)  and  not  able  to  work,  and  not  able  to  provide  for  himself  -  *  i-itiee'a 

his  family,  and  that  he,  the  said  A.  B.,  did  on               last,  apply  to  C.  D.  and  ^LJ^la 

?.,  overseers  of  the  poor  of  the  said  parish,  and  was  by  them  refused  to  be  relieved.  twQ  oveiieeitt 

it  are,  therefore,  to  require  you,  in  his  Majesty* s  name,  to  summon  two  of  the  to  -jiew  ^^ 

seers  of  the  poor  of  the  said  parish  to  appear  before  me,  on        next,  at         in  w«     tjje_  ^Q 

said  county,  at  the  hour  of          in  the  forenoon  of  the  same  day,  to  show  cause  ^iffyfa  nm 

relief  should  not  be  given  to  the  said  A.  B.    And  be  you  then  there  with  this  ^ 
tpt,  to  certify  what  you  shall  have  done  in  the  execution  hereof* 

riven  under  my  hand  and  seal,  the  day  of  in  the  year  of  our 

d  one  thousand  eight  hundred  and  thhiy»one. 

G.H.    (L.S.) 


)  To  the  Churchwardens  and  Overseers  of  the  Poor  of  the  parish  of  84.  Compfe- 
wit.    $  Essex,  in  the  said  county.  hennre  term  of 

Vhereas  A.  B.,  of  the  parish  of  Bilking,  in  the  said  county,  labourer,  hath  made  oath  order  of  relief 

re  us  (b) ,  two  of  his  Majesty's  justices  of  the  peace  for  the  said  county,  that  he,   by  two  justices. 

said  A.  B.,  is  very  poor  and  impotent  and  not  able  to  work,  and  not  able  to  pre- 

'  for  himself  and  his  family,  and  that  he,  the  said  A.  B.,  did,  on  the 
of  last  (c),  apply  for  relief  to  C.  D.  and  £•  F.,  overseers  of  the  poor 

he  said  parish,  and  was  by  them  refused  to  be  relieved.     And  whereas  two  of  the, 

-seers  of  the  poor  of  the  said  par  ishhave  been  duly  summoned  by  us,  to  shew  cause 

r  relief  should  not  be  given  to  (d)  the  said  A.  B. 

\nd  whereas  (e) 

io  therefore  order  the  churchwardens  and  overseers  of  the  peer  ef  the  said  parish, 

uch  of  them  to  whom  these  presents  shall  come,  to  pay  unto  the  said  A.  B.  the  sum 
shillings  and  pence,  weekly  and  every  week,  for  and  towards  his 

9ort  and  maintenance  (f),  for  one  month  from  the  day  of  the  data  hereof. 

riven  under  our  hands  and  seals,  this  day  of  in  the  year  of  our 

*d  one  thousand  eight  hundred  and  thirty-one. 

G.H.    (L.S.) 
I.  K.    (L.  S.) 


1.  B.,  of  in  the  parish  ofT.,  in  the  county  of  maketh  oath  that  85.  Depositions 

s  very  poor  and  impotent,  and  not  able  to  provide  fir  himself  and  his  family,  and  of  a  poor  person 

t  on  last,  he  did  apply  for  relief  to  the  parishioners  of  the  said  parish,  wanting  main- 

i  vestry  [or,  to  the  select  vestry  of  the  said  parish,  or  other  public]  meeting,  [or,  tenance,  after 

wo  of  the  overseers  of  the  poor  of  the  said  parish],  and  was  by  them  refused  to  be  application  at  a 

eved.  vestry  and  to 

Taken  and  made  before  me,  one  of  \  two,  ******> 

his  Majesty's  justices  of  the/  and  that  he  was 

peace  in  and  for  the  saidcoun-  V  W.  R.  J""8*  reUef 

ty,  at  T.,  in  the  said  county,  \  W* 
the                 day  of                     ' 

ra)  See  the  note  to  the  last  form.  tor],  but  have  made  default  to  appear 

b)  Us,  [or,  in  a  case  of  emergent  and  before  us,  [or    me],  according  to  the 

rent  distress,  before  me].  said  summons. 

[e)  Apply  for  relief  to  the  parishio-  (e)  Stating  the  special  cause  of  grant- 
's of  the  said  parish  of               at  a  ing  relief, 
try,  [or  public  meeting],  [or  to  A,  (f)  For  one  month,  [or,  in  a  case  of 

and  C.  D.,  two  of  the  overseers  of  emergency'],  for  fourteen  days,  [or],  till 

:  poor  of  the  said  parish],  [or,  to  the  the  next  petty  sessions  to  be  holden 

itry  of  the  said  parish].  at                [or,  if  the  parish  be  under 

(a  )  The  said  A.  B.  and  have  appear-  contract  for  lodging,  keeping,  and  main- 

before  us  [or  me],  in  pursuance  of  laming  their  poor],  for  three  months, 

:h  summons,  but  have  not  made  any  unless  sooner  discontinued  by  our  order, 

ficient  cause  to  appear  as  aforesaid,  (g)  See  a  form  and  notes,  ante,  203. 
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ir — A  pauper  of  your  parish  hatting  applied  to  me  for  relief,  you  are  requested      W«  Forms 

ive  A.  B.  relief  by  an  order  of  admission  to  ike  workhouse  or  otherwise,  or  else  ^j**11* t0  j 

attend  at  to  shew  cause  to  the  contrary,  this  day  at  o'clock.  retief  and  order-. 

Mr.  E.  ¥  ,  one  of  the!  /  ««.  «r  ingo/poor. 

wreeersofthepoor,of\  i  am,  air,  90.  Summary 

\e  parish  of  in\  Your  obedient  servant,  request  for  ©*er- 

W  county  of  J  W.  R.,  Magistrate,  seer  to  admit  to 

workhouse. 

7  To  the  Churchwardens  and  Overseers  of  the  parish  of  io  the  91  .Older of 

wit.  3  county  of  one  justice  for 

Yhereas  G.  H.,  of  in  the  parish  of  in  the  said  county  of  relieving  a 

mrer,  hath  made  oath  before  me,  A.  B.,  one  of  his  Majesty's  justices  of  the  PauPeJ  m  a 
ce  in  and  for  the  said  county,  that  he,  the  said  G.H.is  an  inhabitant  of  the  cat*  °»  "r*!"* 
I  parish,  and  is  very  poor  and  impotent,  and  not  able  to  work  or  provide  for  necessity,  w°e*e 
xeelf  and  his  family,  and  is  dangerously  ill  with  a  fever,  and  wholly  unable  tnere  M  a  8ftoct 
wocure  any  food  for  himself  or  his  said  family,  and  that  he,  the  said  G.  H.,   vestry.  u™** 
on  thefir*t  day  of  February,  instant,  being  such  inhabitant  as  aforesaid,  and  69  Geo.  8,0.13, 
uiring  relief,  duly  apply  to  the  overseers  of  the  poor  of  the  said  parish  of  ••  *»  ,*|!  ?*?  **" 

in  the  said  county,  to  be'  relieved,  but  was  refused  to  be  relieved  by  semoled(a;. 
m,   and  that  a  select  vestry,  hath  been  established  in  the  said  parish,  in 
'suance  of  the  statute,  but  hath  not  been,  nor  is  assembled,  so  that  he,  the  said 
H.,  can  apply  to  the  same  for  relief.     And  whereas  C.  D.  and  E.  F.,  two  of 
overseers  of  the  poor  of  the  said  parish  of  have  been  duly  summoned 

me,  to  shew  cause  why  relief  should  not  be  given  to  the  said  G.  II.,  and 
y  have  appeared  before  me,  in  pursuance  of  such  summons,  but  have  not 
wn  any  sufficient  cause  why  they  should  not  relieve  the  said  G.  H.,  and  it 
h  been  duly  proved  before  me,  the  said  justice,  that  this  is  a  case  of  urgent 
essity,  and  that  the  said  G.  If.  is  so  dangerously  ill  with  a  fever,  and  that  he 
I  his  family  will  perish  for  want  of  food  and  necessary  relief,  if  not  imme- 
tely  relieved,  and  that,  although  such  select  vestry  hath  been  so  established, 
that  the  same  is  not  assembled,  as  by  the  said  act  directed,  and  the  said  G.  II. 
not  obtain  relief  from  the  same :  I  do,  therefore,  order  you,  the  churchwar- 
sand  overseers  of  the  poor  of  the  said  parish  of  or  such  of  them  to 

om  these  presents  shall  come,  to  pay  unto  the  said  G.  H.  the  sum  of  five  shil- 
7«  daily,  and  every  day,  for  and  towards  his  support  and  maintenance,  until 
assembling  of  the  said  select  vestry. 

Zicen  under  my  hand  and  seal  the  eighth  day  of  March,  in  the  year  of  our 
rd  one  thousand  eight  hundred  and  thirty-one. 

A.  B.  (L.  S.J 

a)  When  an  overseer  may  relieve  with-  must  be  specified  in  the  order,  and  which 

order.                          "  order  only  remains  in  force  until  the  as- 

!n  cases  of  "sudden  emergency  or  sembling  of  the  select  vestry  or  guardi- 

ymt  necessity ,»  an  overseer,  whether  **»•.    Aknd  whe?  ^  l8  n.°  sfle^t  vj8' 

aot  there  bea select  vestry,  or  guardi-  ^  in  ^  pansh  then  a  single  justice 

,  of  the  poor,  may,  by  the  express*  per-  cannot  m^e  an  effectual  order' .  utU™ 

man  of  59  Geof  III.  c.  12,  s.  1,  im-  tn  c°seyj  emergency  or  urgent  distress 

diately  afford  relief  without  an  order  and  only  for  fourteen  days  from  the  dat,;        - 

magistrates  or  of  vestry.     But  in  all  °J  the  order,  nor  shall  the  order  be  in 

er  cases,  the  9  Geo.  I.  c.  7,  s.  2,  force  after  a  pettv  sessions  m  the distnct. 

ihibits  an  overseer  from  affording  re-  C8"6  55  Geo' IIL  c*  12»  *'  5'> 

f  unless  ordered  by  a  justice  to  do  so,  jyhen  two  justices  may  order  relief. 

i  unless  the  pauper's  name  be  entered  _          .  ,          ,          \ 

a  parish  book,  "except  upon  sudden  }n  P*"8^  where  there  is  not  any 

I  on  emergent  occasiofis,"  and  subjects  J?1??1  vestry»  iw?  Just,ces  m^  °"|er  *' 

a  to  5/.  penalty,  if  he  brings  into  his  Jwf  «  ^ny  case  far  one  month,  under  the 

:ount  any  money  expended  without  the  5L9  .Ge0\  m;  c-  12\  ■•  5»  bu?  statmS  ln 

iper  having  been  sJ>  registered.  their  order  the  special  cause  for  granting 

„  relief.    But  where  there  u  a  select  vestry 

When  one  justice  may  order  relief.  or  guardians,  the  justices  can  only  order 

Formerly,  under  the  9  Geo.  I.  c.  7,  relief  when  it  is  proved  to  them  that  the 

I,  one  justice  might  order  relief;  but  select  vestry  or  guardians  have  refused 

*,  under  the  59  Geo.  III.  c.  12,  s.  2,  relief;    see  59  Geo.  III.  c.  12,  s.  2. 

ere  there  is  a  select  vestry,  or  guar-  But,  of  course,  in  case  of  urgent  neces- 

ns  or-  governors  or  directors  of  the  sity,  two  justices  may  interfere  in  all 

>r,  \me  justice  can  only  make  an  order  cases  in  the  above  instances  where  one 

n  cases  of  urgent  necessity ,"  which  could  do  so. 

VOL.  IV.  M  M  M 


III.  Relating  to  the  Relief  and  Ordering  of  Poor. 

fojesty's  justices  qf  the  peace  in  and  for  the  said  county,  that  he,  [or  she] 
id  A.  B.,  together  with  C.  and  D.,  his  [or  her]  children,  are  inhabitants 
in  the  said  parish,  and  that  he  is  [or  they  are']  poor  and  impotent, 
stable  to  work,  and  in  distress  and  need  of  relief,  and  that  he  [or  she] 
ipplied  to  £.  F.  and  G.  H.,  two  of  the  overseers  of  the  poor  of  the  said 
I  of  and  also  unto  the  select  vestry  of  the  said  parish,  [or  to  the 

Hans,  governors,  and  directors  of  the  poor  of  the  said  parish]  for  adequate 
|  and  was  by  them  refused  adequate  relief,  and  whereas  the  said  E.  F.  and 
,  overseers  of  the  poor  of  the  said  parish,  have  been  duly  summoned  in  pur- 
e  of  the  statute  in  such  case  made  and  provided,  to  appear  before  us,  the  said 
es,  at  at  o'clock  this  day  of  to  show  cause  why  the 

1.  B.  together  with  the  said  C.  and  D.  should  not  be  relieved  as  by  law  is 
led;  and  whereas  we  the  said  L.  M.  and  N.  O.,  two  of  his  said  Majesty9 s 
ts  of  the  peace  for  the  said  county,  now  here  have  duly  heard  the  said 
ts  in  the  presence  and  hearing  of  each  other,  and  it  having  now  here  been 
oroved  on  oath  to  the  satisfaction  of  us  the  said  justices,  that  the  said  A.  B., 
arty  so  complaining,  and  on  whose  behalf  the  said  complaint  hath  been 
is  and  stands  in  need  of  relief  as  aforesaid,  and  that  adequate  relief  hath 
"efused  by  the  select  vestry  qf  the  said  parish,  [or  "  by  such  guardians, 
nors,  and  directors,"  or  "  that  such  select  vestry  hath  not  been  assembled  as 
?  statute  in  that  case  made  and  provided,  is  directed."]  Now  therefore 
t  said  justices  do  adjudge,  as  well  upon  the  oath  of  the  said  A.  B.,  as  other- 
£c.  [same  as  the  next  order  precisely  to  the  end.] 
yen  under  our  hands  and  seals  at  in  and  for  the  said  county  of 

his  day  of  one  thousand  eight  hundred  and  thirty-one. 

L.  M.    (L.  S.J 
N.O.    (L.S.J 

To  the  Churchwardens  and  Overseers  of  the  Poor  of  the  parish  of 
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relating  to  the 

relief  and  order* 

ingofpoor. 

ians,  &c.,  have 
refused  to  re- 
lieve, under  59 
Geo*  3,  c.  12, 
s.  2,  or  where 
the  select 
vestry  hat  not 
assembled. 


tyof  V 
it       J 


T.,  in  the  county  of 


\ereas  A.  B.  made  oath  before  us,  L.  M.  and  N.O.,  esquires,  two  of 
Tajesty's  justices  of  the  peace  in  and  for  the  said  county,  that  he  [or  she] 
\id  A.  B.,  together  with  C.  and  D.,  his  [or  her]  children  are  inhabitants  of 
jrd  Street,  in  the  said  parish,  and  that  he  is  [or  they  are]  poor  and  impotent 
noble  to  work,  and  in  distress  and  in  need  of  relief,  and  that  he  [or  she] 
ed  to  E.  F.  and  G.  H.,  two  of  the  overseers  of  the  said  parish  of  f .,  and 
by  them  refused  to  be  relieved.  And  whereas  the  said  E.  F.  and  G.  H., 
eers  of  the  said  parish,  having  been  duly  summoned  to  appear  before  us  at 
at  of  the  clock,  this  day  of  to  shew  cause  why  the 

\.  B.,  together  with  the  said  should  not  be  relieved,  as  by  law  is 

ded  no  where  duly  appear  before  us :  and  whereas,  we  the  said  L.  M.  and 
.,  two  of  his  Majesty* s  said  justices  of  the  peace  for  the  said  county, 
g  duly  heard  the  said  parties,  do  adjudge,  as  well  upon  the  oath  of  the 
&.  B.  as  otherwise,  that  the  said  A.  B.,  together  with  his  [or  her]  said 
•en  ought  to  be  relieved  by  the  churchwardens  and  overseers  of  the 

of  the  said  parish,  and  tfiat  there  is  special  cause  for  granting  relief  to 
lid  A.  B.  and  the  said  children,  to  wit,  that  he,  the  said  A.  B.,  is  very 
and  impotent  and  not  able  to  work  or  provide  for  himself  or  his  said  family, 
\as  been  refused  adequate  relief  by  the  said  E.  F.  and  G.  H.  ;—and  also  that 
he  said  A.  B.,  together  with  his  [or  her]  children,  are  in  such  distress  for 
of  other  means  of  subsistence  as  to  require  relief  from  the  said  parish,  we, 
lid  L.  M.  and  N .  O.,  having  also  taken  into  consideration  the  character 
conduct  of  the  said  A.  B.,  do  hereby  order  the  churchwardens  and  over- 
of  the  poor  of  the  said  parish,  or  some  of  them,  to  pay  or  cause  to  be  paid, 
the  said  for  and  towards  his  [or  her]  support  and  maintenance,  the 

y  sum  of  for  the  space  of  weeks,  now  next  ensuing,  the  first 

ent  to  be  made  forthwith  on  the  service  of  this  order,  and  the  second  pay- 
on  the  first  day  of  the  said  second  week,  unless  you  shall  be  ordered  ac- 
vg  to  law,  to  forbear  such  second  weekly  allowance. 

ven  under  our  hands  and  seals  at  this  day  of  one 

and  eight  hundred  and  thirty-one.  L.  M.  (L.S.) 

N.  O.  (L.S.) 

B.  It  cannot  be  for  more  than  a  month  from  date  of  order.    (See  59  Geo.  Ill  • 
s,5.)  « 

See  form,  ante,  Settlement,  287. 
M  M  M  2 
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III.  Forms 

We,  A.  D.  and  C.  D.,  esquires,  two  of  his  Majesty's  justices  of  the  peace  relating  to  the 

fir  the  county  of  considering  the  parish  of  within  the  said  relief  and  order- 

county,  to  be  of  magnitude  sufficient  to  have  a  workhouse  provided  within  it  for      ing  of  poor. 

the  reception  and  employment  of  the  poor,  and  to  adopt  the  provisions  of  the  act — 

ufor  the  better  relief  and  employment  of  the  poor"  passed  in  the  twenty-second  100.  Form  of 

year  of  the  reign  of  King  George  the  Third,  do  hereby  give  approbation  and  consent  and 

our  consent  thereto,  pursuant  to  the  directions  of  the  said  act,  and  we  do  oho  approbation  of 

agree  to  the  salaries  fixed  by  the  said  agreement  to  be  paid  to  the  guardian  and  the  justices, 

governor.  prescribed  by 

Given  under  our  hands  this  day  of  one  thousand  eight  hun-  zlyl?1*  S*0^* 

and  A.  B.       "S^'^  ' 

£  2}        ached.  No.  II. 


At  a  public  meeting  of  the  inhabitants  of  the  parish  of  T.  in  the  county  of  101.  Contract 
for  that  purpose  assembled,  upon  usual  notice  thereof  first  given,   for  mainte- 
it  is  contracted  by  and  with  the  consent  of  the  major  part  of  the  said  inhabi-   nance,  under 
tants  so  assembled  as  aforesaid,  between  and  church-  9  Geo.  1.  c.  7, 

wardens  and  and  overseers  of  the  poor  of  the  parish  s.  4(a). 

of  the  one  part,  and  of  in  the  said  parish,  yeoman,  of 

th*  other  part,  That  he  the  said  shall  and  will,  during  the  space 

of  one  whole  year,  to  commence  from  next  ensuing,  at  his  own 

proper  costs  and  charges,  in  the  house  in  which  he  now  dwelleth,  find,  provide, 
and  allow  unto  all  such  poor  people  as  shall  be  lawfully  entitled  to  relief  and 
maintenance  from  the  said  parish,  and  shall  be  brought  unto  him  by  the  church- 
wardens and  overseers  of  die  poor  aforesaid,  or  any  of  them,  or  by  their  or  any 
of  their  successors  for  the  time  being,  sufficient  lodging,  meat,  drink,  clothing, 
employment,  and  other  things  necessary  for  their  keeping  and  maintenance,  and 
that,  in  consideration  thereof,  the  said  churchwardens  and  overseers  of  the  poor 
and  their  successors  respectively,  shall  pay  or  cause  to  be  paid  to  the  said 
the  sum  of  in  equal  proportions,  the  said  to  have  moreover  and 

take  unto  himself  the  benefit  of  the  said  poor  people* s  work,  labour,  and  service, 
during  the  said  term. 

In  witness  whereof  the  parties  to  these  presents  have  hereunto  set  their 
hands  the  day  of 

[If  two  parishes  or  townships  join  in  the  contract,  under  45  Geo.  III.,  c.  54,  ante, 

J  86,  it  will  be  necessary  to  insert  in  the  contract  the  consent  of  the  two  justices, 

thus — "  by  and  with  the  consent  of  the  major  part  of  the  said  inhabitants  so 

assembled  as  aforesaid  respectively,  and  also  by  and  with  the  consent  of  A.  B. 

Jf  C.  D.,  esquires,  two  of  his  Majesty" s  justices  of  the  peace  for  the  said  county , 
welling  in  the  said  parish  of  for  near  to  the  said  parishes  or  townships   justice's  assent 

of        r  (•)■ 

[The  assent  of  the  justices  may  be  indorsed  thereon  as  follows — "  We,  A.  B. 
4*  C.  D.,  esquires,  two  of  his  Majesty*  s  justices  of  the  peace  for  the  within  men- 
tioned county  of  and  dwelling  in  the  within  mentioned  parish  of 
[or  near  to  the  within  mentioned  parishes  or  townships  of  ]  do  consent 
unto,  allow,  antf  approve  of  the  within  written  contract.**) 

Given  under  our  hands  and  seals,  the  day  of         A.  B.  (  L.  S.J 

C.  D.  (L.  S.J 


It  is  agreed  at  a  public  meeting  duly  held  this                day  of               at  102.  Agree- 
in  the  county  of              pursuant  to  the  directions  of  the  said  act,  That  ment,  at  a  pub- 
the  parish  [or  township]  of               [as  the  case  may  be]  shall,  from  henceforth,  lie  meeting,  for 
in  conjunction  with  the  parishes  or  townships  of               and                [as  it  may  two  or  more 
be]  adopt,  in  all  respects,  the  provisions,  rules,  orders,  and  regulations,  and  parishes,  town- 
comply  with  all  the  requisites  prescribed  by  the  said  act,  for  parishes  uniting  for  ships,  &c,  to 
those  purposes,  and  that  a  convenient  workhouse  and  other  buildings  and  neces-  unite  in  adopt- 
sary  conveniences  shall  be  immediately  provided  at  or  near                and  properly  ing  the  pro- 
Jilted  up  and  accommodated  for  the  purposes  mentioned  in  the  said  act.  And  we  visions  of  Gil- 
recommend  to  the  consideration  of  the  justices  of  the  limit  wlierein  such  work-  bert's  act,  22 
Geo.  3,  c.  82 

(c). 
(a)  See  that  act,  ante,  185,  and  see     of  two  justices,  ante,  186,  and  see  form 

45  Geo.  III.  c.  54,  ante,  186,  and  a  form     and  suggestions,  ante,  204. 

and  suggestions,  ante,  204.  (c)  This  form  is  prescribed  by  thesche- 

(6)  The  act  acquires  the  approbation    dulc  of  the  act,  No. III.  (See  ante,  2 16.) 
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guardian  qf  the  poor  of  such  parish,  township,  and  place,  shall  provide  suitable       111,  Forms 
ewsd  convenient  clothing  for  the  poor,  to  be  sent  to  the  said  house  or  houses  from     relating  to  the 
their  respective  parishes,  townships,  or  places,  and  charge  the  expences  thereof  relief  and  order- 
in  their  accounts.    And  we  recommend  to  the  justices  of  the  limit  where  such      tug  of  poor. 

Ayy  is  to  be  situated,  as  persons  duly  qualified  for  the  office  of 

visitors  of  the  said  poor-house,  and  as  persons  duly  qualified  fir 

the  office  of  governors  qf  the  said  poor-house. 

We,  A.  B.  and  C.  D.,  the  justices  of  the  peace  mentioned  in  the  within 
written  agreement,  do  hereby  give  our  approbation  to  the  parishes  and  places 
herein-named,  being  united  for  the  purposes  of  the  act  within-mentioned. 

Witness  our  hands,  this  dag  of  A.D.  1831. 

A.  B. 
C.  D. 


{ 


Be  it  remembered  that  on  the  day  of  A.  B.  deposited  in  my  104.  The  entry 

hands  a  copy  of  the  agreement  made  between  the  churchwardens  and  overseers  to  be  made  by 

if  the  poor,  of  the  parishes  or  townships  of  and  [as  the  case  the  clerk  of  we 

•Mil  be]  in  the  county,  &e.  [as  the  case  may  be]  of  for  uniting  in  hiring,  peace,  or  town 

jmr  chasing,  or  building  houses  at  or  near  in  the  same  county  qf  clerk.    (See 

ems} providing  for  the  maintenance  and  employment  of  a  certain  description  of  form,  Gilbert's 

poor  persons  belonging  to  the  said  parishes,  townships,  and  places,  pursuant  to  *ct,  22  Geo.  3, 

the  statute  made  in  the  twenty-second  year  of  the  reign  of  his  Majesty  King  c«  33*  sche- 

Genrge  the  Third.  dnle)  No.  5  (a). 

t 

Notice  is  hereby  given,  that  a  public  meeting  to  consult  the  owners  or  occu-  105.  Notice  of 

rs  of  lands,  tenements,  or  hereditaments,  assessed  after  the  rate  of  five  pounds  the  meeting  to 

annum,  about  providing  for  the  maintenance  and  employment  of  the  poor,  consult  as  to 

pursuant  to  the  statute  of  the  twenty-second  year  of  the  reign  of  King  George  the  providing  for 

Third,  will  be  held  in  the  vestry  room  of  this  parish,  on  the  day  the  poor,  under 

qf  at  o'clock  in  the  afternoon.  Gilbert's  act, 

22  Geo.  3,  c. 

83,  schedule 

We,  A.  B.  and  C.  D.,  esquires,  two  of  his  Majesty's  justices  of  the  peace  No#  6  f  *)• 

for  the  county  qf  acting  for  the  hundred  of  in  the  said  county,  106.  Appoint- 

do  hereby  appoint  to  execute  the  office  of  guardian  of  the  poort  for  the  ment  of  a 

parish  of  in  the  said  county,  within  the  said  hundred,  for  one  year,  to  be  guardian  of  the 

computed  from  to  which  he  has  been  recommended  at  a  public  meeting,  poor.    (See 

holden  on  the  day  of  pursuant  to  the  directions  of  the  act  passed  in  Gilbert's  act, 

the  twenty-second  year  of  the  reign  of  his  Majesty  King  George   the  Third,  22  Geo.  3,  c. 

"for  the  better  relief  and  employment  of  the  poor."  83,  schedule 

Given  under  our  hands  this  day  of  one  thousand  eight  hun-  **°*  '  (c/« 

dred  and  thirty  one. 

A.  B.  (L.S.J 
C.  D.  (L.S.J 


We,  A.  B.  and  C.  D.,  esquires,  ttco  of  his  Majesty's  justices  of  the  peace  \Qft  Appoint- 

for  the  county  of  acting  in  the  hundred  of  in  tlie  said  county,  ment  of  avisitor 

do  hereby  appoint  of  to  execute  the  office  of  visitor  of  the  poor  0f  |ne  poor,  g^ 

for  the  parish  of  in  the  said  county,  within  the  said  hundred,  for  one  form  prescribed 

year,  to  be  computed  from  to  which  he  has  been  recommended,  at  a  by22ueo.  3 

public  meeting  holden  on  the  day  of  pursuant  to  the  directions  of  c#  93  No.*  7! 

the  act  passed  in  the  twenty-second  year  of  the  reign  of  King  George  the  Third,  /j\ 
"for  the  better  relief  and  employment  of  the  poor." 

Given  under  our  hands  this  day  of  one  thousand  eight  hun- 

dred and  thirty -one. 

A.  B. 
C.  D. 


(«)  Ante,  216.  (c)  Ante,  215. 

(//)  Ibid.  00   Ante,  218. 
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cf  the  poor,"  we  visitor  and  guardian  of  the  poor  for  the  parish       III.  Forms 

•[or  township  as  the  case  may  be],  of  in  the  county,  city,  <Jr.,  of  in    relating  to  the 

consideration  of  the  sum  of  to  us  in  hand,  paid  by  of  for  the  relief  and  order- 

purpose  of  purchasing  lands,  buildings,  erecting,  repairing,  fitting  up  or  furnish-      ing  of  poor. 
inffy  £c.,  [as  the  case  may  be],  a  convenient  house  or  building  and  offices  for  the 
reception,  accommodation  and  employment  of  the  poor  of  the  said  parish  or  township,   borrowed  for 
emdfor  providing  suitable  stock  and  utensils  for  that  purpose,  do  hereby  charge  purchasing 
the  poor9s  rates  to  be  hereafter  made,  and  the  several  sums  of  money  to  be  raised  'jods,  «c«»  «©r 
thereupon  within  the  said  parish  [or  township,  as  the  case  shall  be],  with  the  the  employment 
payment  of  the  said  principal  sum  and  interest,  after  the  rate  of  per  °\*~e  Hjji, 

cent,  per  annum,  half  yearly  as  the  same  shall  become  due.  ™aQ  nlllfa  * 

Witness  our  hands,  this  day  of  one  thousand  eight  hundred  c  £3  tchfffate 

and  thirty -one.  jj0  jj  * 


/  do  transfer  this  security,  with  all  my  right  and  title  to  the  principal  money  114.  Transfer 
hereby  secured,  and  to  all  interest  now  due,  or  hereafter  to  be  due,  unto  of  the  security 

kis  executors,  administrators,  and  assigns.    Dated  this  day  of  for  the  money 

Witness,  A.  B.       **!*,lc"i' 

£   F  Gilbert's  act, 

22  Geo.  3,  c. 

83,  schedule, 

No.  14. 

County  oH  At  a  special  session,  held  at  in  the  county  of  this  \\b.  Work- 

r     day  of  one  thousand  eight  hundred  and  by  justices  hou^  cr0ver- 

to  wit.   3     of  the  peace  for  the  said  county,  acting  for  the  hundred  of  nor*g  appoint. 

within  the  said  county.  ment  Jjg^, 

Upon  the  application  of  the  major  part  of  the  overseers  of  the  poor  of  the  the  50'  Geo,  3, 
parish  of  in  the  said  county  and  hundred,  to  us  whose  hands  and  seals  c.  50,  s.  3  (a). 

are  hereunto  affixed,  being  justices  of  the  peace  acting  in  and  for  the  aforesaid 
county  and  hundred,  we  do  hereby  appoint  keeper  of  the  workhouse  of 

the  said  parish  of  to  be  governor  thereof;  and  so  long  as  the  said 

shall  continue  keeper  of  the  said  workhouse,  until  the  justices,  in  any  special 
sessions,  shall  revoke  this  appointment,  he  is  hereby  authorised  to  use  and  exer- 
cise the  powers  and  perform  the  duties  vested  in  and  imposed  upon  governors  of 
the  poor,  by  an  act  passed  in  the  twenty  second  year  of  the  reign  of  King  George 
the  Third,  according  to  an  act  passed  in  the  fiftieth  year  of  the  reign  of  the 
same  king. 

Given  under  our  hands  and  seals,  the  day  and  year  above  written. 

A.  B.  (L.S.J 
C.  D.  (L.S.) 


To  the  Governor  of  the  Poorhouse  at  in  the  county  of  116.  Order  for 

You  are  hereby  ordered  and  required  to  receive  aged  [and  the  admission 

whether  married  or  single]  a  poor  person      belonging  to  the  parish  of  in  ?'  a  PauPer 

the  county  of  into  the  poorhouse  of  and  to  accommodate  and  pro-  *nt0  t"e  poor- 

tride  for  such  person  in  a  proper  manner,  according  to  the  rules  and  establish-  Jouse«    (See 

ment  of  the  said  house.  form  Gilbert's 

act   22  Geo  3 

Given  under  my  hand  this  day  of  one  thousand  eight  Attn-  c#  33   gchc.'    ' 

dred  and  thirty-one.  <|ule,  tf0#  12. 

A.  B.  Visitor,  [or  Guardian,  as  the  case  may  be]. 


/,  A.  B.,  a  justice  of  the  peace  for  the  county  [riding,  division,  &c,  as  the  j17#  justice»g 

case  shall  be]  of  having  received  proof  upon  oath  before  me,  that  diction  to 

a  poor  person  receiving  weekly  relief  from  the  parish,  &c.  [as  excuse  a  jiQor 

the  case  shall  be,]  of  is  a  person  of  very  decent  and  orderly  behaviour,  do  penon  wearing 

hereby  direct  the  guardian  [or,  overseer,  if  no  guardian,]  of  the  said  parish,  &c.  fet  oa(j«re. 

■ Gilbert's  act, 

(a)  Ante,\96.  jj*  Geo.  3  c. 

(b)  A  subsequent  act  prohibits  a  badge  in  any  case.  Pr*  ^fS^Jv 
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IV.  dfrrm*  relating  to  <$fter*eer*'  Suountt,  tec 


We  have  seen  what  accounts  overseereare  bound  to  keep  and  Tender,  either 
in  the  course  of,  or  at  the  expiration  of  their  year,  (a)  In  one  of  the  best 
regulated  parishes  in  London,  the  overseers  keep  ana  render  their  accounts 
in  a  regular  and  explicit  manner,  in  several  different  books,  and  which  may  be 
readily  kept  under  different  heads  in  the  same  book;  and  the  editor  strongly 
recommends  the  adoption  of  the  same  mode  of  keeping  parish  accounts 
throughout  the  kingdom,  (6) 

Account  A.,  being  a  copy  of  the  Rate-books  during  his  year,  and  showing, 
in  different  columns,  1st,  the  names  of  occupiers;  2nd,  sums  assessed;  3rd, 
what  received ;  4th,  amount  of  arrears ;  5th,  remarks ;  thus : — 


IV.  Form 

relating  to  over' 

seen9  accounts, 

be. 


130.  Account 
A.,  rates,  and 
whether  record- 
edornot 


1 

Occupier*. 

Rated. 

Received. 

In  Arrear. 

Remark*. 

Andrew*,  Jno. 
Argils,  Thos. 
Astead,  Wm. 

£    $.     d 
3  10     0 

5    7     0 

5    0    0 

£   ».     d. 
3  10    0 

£  *.    d. 

Bankrupt,  no  dividend. 
Dead. 

5     7     0 
5    0    0 

so  on  with  the  rest  of  the  rated  occupiers. 


Account  B.,  containing  a  statement  of  Former  Rates,  thus : 


1 

Occupiers. 

Rated. 

Received. 

Ih  Arrear*. 

Remarks. 

Argile,  Thos, 
Atkinson,  Tim. 
Astead,  Wm. 

£    8.     d. 

5     7     0 

10     0     0 
5     0    0 

£   8.    d. 

£    8.     d. 

Bankrupt,  no  dividend. 
Dead. 

10    0    0 

5    0    0 

121.  Account 
B„  rates  of 
four  yean, 


and  so  on  with  the  rest  of  the  rated  occupiers. 


Account  C,  containing  a  statement  of  every  Receipt  by  Overseers,  for  132-  Account 

benefit  of  poor,  under  different  heads,  as —  c;»  8ta}e,nent 

of  receipts* 

1.  What  received  as  a  balance  from  one  of  the  prior  overseers. 

2.  What  received  as  a  balance  from  the  other  of  the  prior  overseers. 

3.  What  received  for  the  maintenance  of  illegitimate  children,  stating  each 
item,  with  dates  separately. 

4.  What  received  for  maintenance  of  paupers,  stating  each  item,  with  dates 
separately. 

5.  What  fines  received  under  various  acts  of  parliament,  <Jc. 


(«)  Ante,  250  to  254.  vide  books  of  accounts  framed,  as  here 

(b)  The  publisher  will,  at  the  instance    suggested, 
of  any  gentleman  desiring  the  same,  pro- 


IV.  Relating  to  Overseers*  Accounts,  $t. 

Another  Book  coiled  "  Workhouse  Book*9  kept  in  London. 


Ward, 
No.  1. 

Name*  of  Pauper*. 

1830.     Times  of  being  in  the  house  are  denoted  by  the  | 

Jan.  1. 

Jan.  2. 

Jan.  3. 

Jan.  4. 

$e.$c. 

Adams,  James 

I 

I 

i 

1 

Alderson,  Jno. 

I 

i 

i 

Annesley,  Thos. 

I 

i 

$c-  $c*  $c- 
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IV.  Forms 

relating  to  over' 

seers'  accounts, 

6)c. 

127.  Work- 
house book. 


Clerk's  Hall,  Wood-street,  December,  1830. 

To  the  Churchwardens  and  Overseers  of  the  Poor,  or  Vestry  Clerks. 

Whereas  by  an  act  of  parliament  passed  in  the  second  year  of  the  reign  of  his 
late  Majesty  King  George  the  Third,  intituled,  "  An  Act  for  the  keeping  regular, 
uniform,  and  annual  registers  of  all  parish  poor  infants  under  a  certain  age, 
teithin  the  bills  of  mortality  ;"  and  also  by  another  act,  passed  in  the  seventh 
pear  of  his  late  Majesty,  intituled,  "An  Act  for  the  better  regulation  of  the  parish 
poor  children  of  the  several  parishes  therein  mentioned,  within  the  bills  of  morta- 
lity" t/  is  enacted,  That  the  respective  churchwardens  and  overseers  of  the 
poor  of  the  said  parishes,  shall  keep  a  register  book  ruled  and  headed  on  each 
page,  agreeable  to  the  scliedules  annexed  to  the  said  acts,  of  all  infants  under 
their  care,  from  their  birth  or  time  of  admission  into  the  workhouses  or  parish 
houses,  until  apprenticed  out  or  otherwise  discharged;  and  that,  at  the  expiration 
of  each  year,  the  names  of  all  such  children  as  are  then  remaining  under  their 
care,  shall  be  transferred  to  the  register  of  the  next  year,  under  their  proper 
dates  and  description  in  which  they  stand  in  the  preceding  register,  previous  to 
any  further  entry;  so  that  the  register  of  each  year  shall  contain  a  full  and 
distinct  account  of  the  whole  number  of  parish  poor  children  under  their  care  in 
the  course  of  the  year,  without  being  intermixed  with  the  deaths  or  discharges  of 
any  of  the  preceding  years.   And  also,  that  exact  copies  of  such  registers,  ending 
the  thirty-first  of  December  in  every  year,  shall  be  transmitted  to  the  master  and 
wardens  of  the  company  of  parish  clerks,  on  or  before  the  fifteenth  day  of  February 
following. 

In  order  that  such  registers  and  copies  of  registers  may  be  correctly  made,  the 
master,  wardens,  and  court  of  assistants  have  directed,  that  proper  forms  be 
printed  agreeable  to  the  schedules  of  the  said  acts,  and  sold  only  at  their  hall,  in 
Wood-street,  Cheapside,  (a)  and  that  attendance  be  there  given  for  such  purpose, 
and  for  receipt  of  the  returns  on  Tuesday  afternoons  from  three  to  five  o'clock, 
and  on  Thursday  mornings  till  one  o'clock. 

And  whereas  several  parishes  have  neglected  to  make  their  returns  within  the 
time  limited  ;  and  others  have  made  returns  not  agreeable  to  the  act,  which  has 
occasioned  much  delay  in  making  up  the  general  abstract,  notice  is  hereby  given, 
that  the  master  and  wardens  of  the  said  company  are  determined  to  put  the 
penalties  in  force  against  such  churchwardens  and  vestry  clerks,  who  do  not  in 
future  make  their  returns  correctly  by  the  fifteenth  of  February,  as  required  by 
the  said  acts.     The  penalty  for  neglecting  is  five  pounds, 

J.  F.,  Clerk. 

[N.  B.  By  a  late  order  of  a  committee  of  the  House  of  Commons,  it  is  required, 
that  returns  of  parish  apprentices  be  in  future  correctly  made,  agreeable  to  schedule 
E.  of  the  before  mentioned  act  of  the  seventh  George  the  Third.] 


128.  Notice  re- 
quiring church- 
wardens, &c.  in 
London,  to  re- 
turn lists  of 
poor  children, 


(a)  See  the  forms,  post,  916,  917. 
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IV.  Relating  to  Overseers?  Accounts,  fyc.  921 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thxrty-one,  at       IV.  Form 
ish  aforesaid,  duly  appointed  one  of  the  overseers  of  the  poor  for  the  relating  to  over- 
rish  of  Barking,  and  duly  accepted  and  acted  in  the  execution  of  his  said    teeri  accounts, 
nd  that  on  the  day  of  last  pasty  he  the  said  A.  8.,  and  $c. 

H.,  of  the  said  parish  of  Barking,  yeoman,  were  duly  appointed  to  sue-    * 

r  said  L.  M.,  and  one  other  person,  as  overseers  of  the  poor  of  the  said 
9/  Barking,  and  that  he,  the  said  L.  M.,  duly  took  upon  himself  and  acted 
uance  of  his  said  appointment ;  and  that  after  the  passing  of  the  statute  in 
e  made  and  provided,  and  after  the  said  L.  M.  ceased,  $c.  [proceed  as  in 
iy  ante,  253,  in  notes,  concluding,  "  contrary  to  the  statute  in  that  case 
id  provided."]  And  therefore  he,  the  said  A.  B.,  prays  that  Justice  may 
in  the  premises.  a     « 

re  us,     C.  D. 
E.  F. 


Constables  of  the  parish  of  Barking,  in  the  said  county,  and  to  the   134.  Comrait- 
eper  of  the  Common  Gaol  at  Chelmsford,  in  the  said  county  of  Essex.  rnent  of  an 

of  1  Whereas  information  and  complaint  upon  oath,  have  been  made  ove^8eeT  or 
> before  us,  C.  D.  and  E.  F.,  esquires,  two  of  his  Majesty's 'justices  ne&lectinf  » 
of  the  peace  in  and  for  the  said  county  of  Essex,  by  A.  B.,  one  of  ^jC0UIJu    #UD 
r seers  of  the  poor  in  the  said  parish  of  Barking,  in  the  said  county,   ca.on  .me  ,ore* 
the  whole  of  the  information  from  •  to  t,  and  then  proceed  as  in  the  forms,   %Pm%  inj0nDV* 
53,  but  inserting  the  words,  "  contrary  to  the  statute  in  such  case  made    ,l,on'  «Q    °jq 
ivided,"  and  then  conclude  thus]   These  are  therefore  to  charge  and  com-       ?' ,  I  c*      ' 
wt,  the  said  constable,  forthwith  to  apprehend  the  said  and  him   s*     W* 

0  convey  to  the  common  gaol  of  the  said  county  of  Essex,  at  Chelmsford, 
aid  county,  and  there  deliver  him  to  the  keeper  thereof,  together  with  this 

;  and  we  do  hereby  also  command  you,  the  said  keeper  of  the  said  com- 
ol,  and  him  there  safely  keep  until  he  shall  have  given  such  account,  and 
tve  paid  or  yielded  up  such  money,  goods,  chattels,  and  other  things  in 
ids  as  aforesaid. 

n  under  our  hands  and  seals,  at  in  the  said  county  of  Essex,  the 

day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred 

Irty-one. 

C.  T>.     (L.  S.J 
E.  F.     (L.  S.J 


M.  and  N.  O.,  Churchwardens,  and  P.  Q.  and  Ji.  S.,  Overseers  of  the    135.  Warrant 
Poor  of  the  parish  of  Barking,  in  the  county  of  Essex.  of  distress  for 

Whereas  upon  examining  and  staling  the  accounts  of  G.  H.  and   j    '  r        ia»e 
I.  K.,  two  of  the  overseers  of  the  poor  of  the  said  parish  of  Barking, 
for  the  year  one  thousand  eight  hundred  and  thirty  it 

s  unto  us,  A.  B.  and  C.  D.,  esquires,  two  of  his  Majesty* s  justices  of 
ce  in  and  for  the  said  county  (one  whereof  being  of  tlie  quorum^,  dweU 
[or  near]  the  said  parish  of  Barking,  and  we  do  adjudge  that  there  is 
ing  in  the  hands  of  the  said  G.  H.  and  I.  K.,  on  balance  of  their  said 
ts  of  money  by  them  received  for  and  towards  the  necessary  relief  of  the 
r  the  said  parish  for  the  said  year,  over  and  above  all  the  sums  of  money 
a  paid,  the  sum  of  which  they,  t/ie  said  G.  H.  and  I.  K.  have 

r  hath  either  of  them,  delivered  or  paid  over  to  the  churchwardens  and  # 
rs  of  the  poor  of  the  said  parish  for  the  present  year,  and  that  the  sum  of 
is  due  from  them  upon  their  said  accounts.  These  are  therefore,  in  his 
ty's  name,  and  by  virtue  of  tfte  statute  in  that  case  made  and  provided,  to 
vd  require  you,  the  said  L.  M.  and  N.  O.,  the  present  churchwardens,  and 
ind  11.  S.,  the  present  overseers  of  the  poor  of  the  said  parish  of  Barking, 
e  or  one  of  you,  to  levy  the  said  sum  of  so  due  from  the  said 

and  I.  K.,  upon  their  said  accounts,  by  distress  and  sale  of  the  goods  and 


(a)  See  the  act,  ante,  256,  and  see  another  form,  ante,  253. 

N  N  N  2 


V.  Relating  to  Settlements.  923 


V.  ;form<  relating  ta  Aettbmmts'. 


6  the  Churchwardens  and  Overseers  of  the  Poor  of  the  parish  of  tn         V  F 

**  couD,y of  nut"*/?'*- 

'ammiw  ^n  Whereas  A.  B.,  esquire,  one  of  hie  Majesty**  justices  of  the  peace         tumsnts, 

V  in  and  for  the  said  county  (b)  did,  on  the  complaint  of  the  church-    139.  Order  of 
to  tait.     J  wardens  and  overseers  of  the  poor  of  the  parish  of  in  the   two 'justice!  (a) 

ptsfi/gr  of  issue  a  summons  under  his  hand  and  seal,  dated  the  upon  the 

myr  of  instant,  and  directed  to  the  churchwardens  and  overseers  of  the  chaicbwardea* 

Sir  of  the  parish  of  in  the  said  county  of  thereby  requiring  thern^   aQ(|  >|(||)t|||  ^t 

r  er  one  of  them,  to  appear  before  him  and  such  other  of  his  Majesty's  wish  where  a 
of  the  peace  for  the  said  county  of  as  should  be  assembled  at  bastard  was 

in  in  the  same  county,  this  day  of  foro  for  the 

of  our  Lord  one  thousand  eight  hundred  and  thirty-one,  at  maintenance  of 

t»  the  noon,  to  show  cause  why  an  order  should  not  be  then  sucn  child  in 

Msef  there  made  for  the  payment,  by  the  same  churchwardens  and  overseers  another  parish 
f  ttks  pmr  of  the  parish  of  of  a  weekly  sum  to  the  said  church*  where itsmo- 

wmwdens  and  overseers  of  the  poor  of  the  parish  of  for  the  maintenance  ther  resided (c). 

fcfO.  P.,  m  male  bastard  child,  born  in  the  said  parish  of  and  then 

in  the  said  parish  of  as  a  nurse  child  with  his  mother,  N.  P. 

G.  H.,  one  of  the  overseers  of  the  poor  of  the  said  parish  of 
appeared  before  us,  A.  B.  and  C.  D.,  esquires,  two  of  his  Majesty's  Jus* 
ef  the  peace  for  the  said  county  of  in  pursuance  of  the  before* 

Homed  summons  for  that  purpose,  hath  not  shewed  to  us  any  sufficient  cause 
an  order  should  not  be  made  upon  them  the  said  churchwardens  and  over* 
re  of  the  poor  of  the  said  parish  of  to  pay  a  weekly  sum  to  the  said 

churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  towards 

ike  maintenance  of  the  said  bastard  child,  [or  "  And  whereas  it  hath  been  duly 
proved  to  us  upon  oath  that  the  churchwardens  and  overseers  of  the  poor  of  the 
said  parish  of  have  been  duly  summoned  to  appear  before  us  the  said 

justices,  to  show  cause  why  an  order  should  not  be  then  and  there  made,  but  they 
or  any  of  them  have  not  appeared  in  pursuance  thereof,  and  have  not  shewed  to 
us  any  sufficient  cause  why  the  said  order  should  not  be  made."]  And  whereas  the 
said  N.  P.,  tn  and  by  her  examination  taken  in  writing  and  upon  oath  this  day, 
before  us  the  said  justices,  hath  declared  that  she  was  delivered  of  the  said  O.  P. 
tn  the  said  parish  of  who  teas  born  a  bastard  there,  and  is  now  of  the 

age  of  five  years  or  thereabouts,  that  he  the  said  O.  P.  is  now  chargeable  to  the 
parish  of  and  that  she  the  said  N.  P.  is  not  willing  to  part  with  her  said 

child  until  he  attains  the  age  of  seven  years.  Now,  in  consideration  thereof, 
and  on  the  complaint  of  the  churchwardens  and  overseers  of  the  poor  of  the  said 
parish  of  we  do  hereby  order  the  said  churchwardens  and  overseers  of 

the  poor  of  the  said  parish  of  or  some  of  them  to  pay  to  the  said  church- 

wardens and  overseers  of  the  poor  of  the  said  parish  of  the  sum  of  three 

shillings  weekly  and  every  week,  for  and  towards  the  support  and  maintenance 
of  the  said  O.  P.,  until  they  shall  be  ordered  according  to  law  to  forbear  the  said 
allowance  or  otherwise. 

Given  under  our  hands  and  seals,  at  aforesaid,  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-one. 

A.  B.  (L.S.) 
C.  D.  (L.  S.J 

Whereas  it  hath  been  made  appear  to  us  A.  B.  and  C.  D.,  esquires,  the  within   140.  Indorse- 
named  justices,  that  the  illegitimate  child  within  described,  is  within  the  age  of  nient  on  an 
nurture,  viz.,  of  the  age  of  two  years,  and  that  the  mother  is  unwilling  and  doth  order  of  re- 
moval of  a  mo- 
ther, ordering 
(«)  See  the  law,  ante,  286  and  719.      c.  12,  s.  5,  an  order  of  relief  might  be   the  parish  from 

(b)  One  justice  may  issue  summons    made  by  one  justice.   See  another  form,   which  the  mo- 
to  attend  before  two  justices.  ante,  287.  ther  is  to  be  re- 

(c)  Before  the  act  of  the  59  Geo,  111.  moved,  and 

where  her  bas- 


See  form  prescribed  by  42  Geo.  III.  c.  46,  ante,  441  to  443. 
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V.  Forms 
relating  to  set- 
tlements* 

148.  Prescribed 
form  of  register 
of  every  ap- 
prentice, to  be 
kept  fcy  over- 
seen. 

C    149.  Prescribed 
Prescribed  form  of  conviction,  under  56  Geo.  HI.  c.  139,  8.  15,  p.  450.  <    form  of  convic- 

C    tion. 

County  of  ~\  Whereas  the  master  of  the  apprentice  in  the  within  indenture   150.  Assign- 

V  mentioned,  is  about  to  quit  his  present  residence,  at  and  to   ment  of  ap- 

to  wit.     J  remove  out  of  the  same  county  of  or  at  least  forty  miles   prentice. 

from  the  place  of  residence  where  the  said  was  bound  apprentice,  and 

has  given  fourteen  days*  previous  notice,  in  writing,  to  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  (a)  And  whereas  the  said 

the  apprentice,  as  also  the  said  and  the  overseers  of  the  poor 

iff  the  said  parish  of  did  on  the  day  of  the  date  hereof,  appear  before 

«t>  the  justices  aforesaid,  and  upon  enquiry  we  do  find  (b) 
And  we,  the  said  justices,  do  hereby  order  that  the  said  the  apprentice 

aforesaid,  may  ( c)  And  we  do  further  order  that  the  said 

the  former  master  of  the  said  do  pay  to  the  intended  new 

tier  of  the  said  the  sum  of  as  and  for  the  expence  of  assign- 

or binding  of  the  said  apprentice  to  the  said  as  aforesaid,  being,  in 

'  judgment,  a  reasonable  part  and  proportion  of  the  original  apprentice  fee, 
to  the  said  on  h        being  bound  an  apprentice  to  the  said 

Given  under  our  hands  and  seals  this  day  of  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  thirty-one. 

[To  be  signed  by  the  churchwardens,  overseers,  and  parties.] 


County  of 


Whereas  G.  H.  and  I.  K.,  the  overseers  of  the  poor  of  the  parish 
*of  in  the  county  of  have,  on  this  day  of 

to  wit,       J  in  the  first  year  of  the  reign  of  our  sovereign  lord  the 

now  King  William  the  Fourth,  at  the  parish  of  in  the  said  county, 

brought  before  us,  A.  B.  and  C.  D.,  two  of  his  Majesty* s  justices  assigned  to 
keep  the  peace  in,  and  acting  in  and  for  the  said  county  of  and  also  to 

hear  and  determine  divers  felonies,  trespasses,  and  other  misdemeanours  com- 
mitted in  the  said  county,  O.  P.,  a  poor  child  of  the  age  of  (d  »  ten  years  and 
upwards,  belonging  to  and  having  a  settlement  in  the  said  parish  of 
in  the  said  county,  and  whose  parents,  M.  P.  and  N.  P.,  are  not  able  to  main- 
tain such  child:  and  the  said  G.  H.  and  I.  K.,  as  such  overseers  of  the  poor 
of  the  parish  of  aforesaid,  have  proposed  to  us,  the  said  justices,  to  bind 

such  child  to  be  an  apprentice  to  one  Y.  Z.,  of  the  parish  of  in  the 

county  of  and  residing  within  the  distance  of  (e)  miles  from 

the  parish  and  place  to  which  the  said  child  belongs,  and,  as  an  apprentice,  with 
him  the  said  Y.  Z.,  to  dwell  and  serve  until  the  said  O.  P.  shall  attain  the  age  of 
years  (f)  according  to  the  statutes  in  such  case  made  and  pro- 

vided :  And  whereas  we,  the  said  justices,  having  now  here  enquired  into  the 
propriety  of  binding  such  child  apprentice  to  the  said  Y.  Z.,  (being  the  person  to 
whom  it  hath  been  so  proposed  by  such  overseers  of  the  poor  to  bind  such  child  as 
aforesaid  ; )  and  having  particularly  inquired  and  considered  whether  such 
person  doth  reside  and  have  his  place  of  business  within  a  reasonable  distance 


151.  Justices' 
order  to  bind  a 
poor  apprentice 
within  lorry 
miles  under  56 
Geo.  3,  c.  139, 
ante,  447. 


(a)  The  parish  in  which  the  appren- 
tice resides  at  the  time  of  removal. 

(b)  Here  insert  whether  the  apprentice 
is  to  continue  with  his  master  in  another 
parish,  or  whether  to  be  assigned  or  dis- 
charged. 

(<•)  Here  insert  as  above. 


(d)  The  child's  age  must  exceed  nine 
years. 

(e)  If  in  another  county,  insert  forty. 
(/)  Or,  if  a  female,  add,  or  until  the 

time  of  her  mairlage,  which  shall  first 
happen. 


V.  Relating  to  Settlements.  937 

county  of  whose  names  are  in  the  margin  of  this  indenture  subscribed,         V.  Forms 

mod  also  by  and  with  the  consent  of  and  two  of  his  Majesty's    relating  to  set" 

Justices  of the  peace  for  the  county  of  whose  names  are  also  in  the  margin         ttements. 

of  this  indenture  subscribed,  and  by  virtue  and  in  pursuance  of  an  order  in    ■ 

writing,  hereon  indorsed,  made  by  and  under  the  hands  and  seals  of  the  said 

and  justices  of  the  peace  of  the  said  county  of  in  pur* 

of  the  statute  in  that  case  made  and  provided,  bearing  date  the 
of  instant  {a),  have  put  and  placed,  and  by  these  presents  do  put 

plate  aged  fourteen  years,  or  thereabouts,  a  poor  child  of  the  said 

of  apprentice  to  of  the  parish  of  in  the  county 

wf  with  him  to  dwell  and  serve,  from  the  day  of  the  date  of  these  pre* 

aents,  until  the  said  apprentice  shall  accomplish  his  full  age  of  twenty-one 
ynw  t  (b)  according  to  the  statute  in  that  case  made  and  provided  ;  During  all 
whioh  term  the  said  apprentice  his  said  master  faithfully  shall  serve,  in  all  law* 
ful  businesses,  according  to  his  power,  wit  and  ability,  and  honestly,  orderly, 
and  obediently,  in  all  things  demean  and  himself  towards  his  said  master  and  all 
his  during  the  said  term  ;  And  the  said  for  himself, 

hie  executors  and  administrators,  doth  covenant  and  grant,  to  and  with  the  said 
mhmrcfrwardens  and  overseers  of  the  poor,  and  every  of  them,  their  and  every  of 
their  executors  and  administrators,  and  their  and  every  of  their  successors  for 
the  time  being,  by  these  presents,  that  he  the  said  the  said  apprentice 

in  shall  and  will  teach  and  instruct,  or  cause  to  be  taught  and  instructed 

urn  the  best  way  and  manner  that  he  can  And  shall  and  will,  during  all 

the  term  aforesaid,  find,  provide,  and  allow  unto  the  said  apprentice,  competent  and 
sufficient  meat,  drink,  and  apparel,  lodging,  washing,  and  all  other  things  neces* 
smry  and  fit  for  an  apprentice :  Provided  always,  that  the  said  last-mentioned 
covenant  on  the  part  of  the  said  h     executors  and  administrators,  to  be 

dome  and  performed,  shall  continue  and  be  in  force  for  no  longer  time  than  three 
calender  months  next  after  the  death  of  the  said  in  case    he  the  said 

shall  happen  to  die  during  the  apprenticeship,  according  to  the  provision 
of  an  act  passed  in  the  thirty-second  year  of  the  reign  of  King  George  the  Third, 
intituled,  "  An  Act  for  the  further  regulation  of  parish  apprentices,''9  and  also 
of  another  act  passed  in  the  fifty-sixth  year  of  his  late  Majesty,  intituled,  "  An 
Act  to  regulate  the  binding  of  parish  apprentices ;"  And  also  shall  and  will 
so  provide  for  the  said  apprentice,  that   he  be  not  any  way  a  charge  to  the  said 

or  parishioners  of  the  same;  but  of  and  from  all  charge,  shall  and  will 
save  the  parish  of  harmless  and  indemnified,  during  the  said  term. 

In  witness  whereof  the  parties  above-said  to  the  present  indenture  interchange- 
ably  have  set  their  hands  and  seals,  the  day  and  year  above-written. 

(L.  S.J 
(L.  S.J 
(L.  S.J 
(L.  S.J 


County  oH  Whereas  G.  H.  and  I.  K.,  tfie  overseers  of  the  poor  of  the  parish    153.  Justices' 
\of  in  the  county  of  have,  on  this  day  of  order  for  binding 

to  wit.  in  the  first  year  of  the  reign  of  our  sovereign  lord  the  now   apprentice  at 

King  William  the  Fourth,  at  the  parish  of  in  the  said  county,  brought   upwards  of  forty 

before  us,  A.  B.  and  C.  D.,  two  of  his  Majesty* s  justices  assigned  to  keep  the   miles'  distance. 
peace,  acting  in  and  for  the  said  county  of  and  also  to  hear  and  deter- 

mine divers  felonies,  tresspasses,  and  other  misdemeanors  committed  in  the  said 
county,  0.  P.,  a  poor  child  of  the  age  of  ten  (c)  years,  and  upwards,  belonging  to 
and  having  a  settlement  in  the  said  parish  of  in  the  said  county,  and 

whose  parents  M.  P.  and  N.  P.  are  not  able  to  maintain  such  child ;  and  the 
said  G.  H.  and  I.  K.,  as  such  overseers  of  the  poor  of  the  parish  of  afore- 

said, have  proposed  to  us,  the  said  justices,  to  bind  such  child  to  be  an  apprentice 
to  one  Y.  Z.  of  the  parish  of  in  the  county  of  he  the  said  Y.  Z. 


(a)  An  indenture  in  which  the  date  be  a  female,  the  alternative  of  marriage 
of  the  order  is  omitted,  is  void,  and  no  must  be  inserted,  in  pursuance  of  18 
settlement  is  gained  by  serving  under  it,  Geo.  Ill,  c.  47,  viz.  "  or  until  she  shall 
see    Ilex  v.  Banburgh,  2  Bar.  #  Cres.  marry ,  a*  shall  first  happen." 

222.  (c)  The  child's  age  must  exceed  nine 

(b)  If  the  pauper  intended  to  be  bound  years. 


V.  Relating  to  Settlements. 

\  WeG.  H.  and  J.K.,  two  of  his  Majesty's  justices  of  the  peace  in  and 
to  wit.  )    for  the  said  county  of  do  aUew  of  the  above-written  certificate. 

And  we  do  also  certify  that  A.  B.,  one  of  the  witnesses  who  attested  the  same, 
hath  this  day  made  oath  before  us,  the  said  justices,  that  he  the  said  A.  B.  did 
see  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  aforesaid, 

whose  names  and  seals  are  thereunto  subscribed  and  set,  severally  sign  and 
seal  the  same;  and  that  the  names  of  A.  B.  and  C.  D.,  who  are  the  witnesses 
attesting  the  said  certificate,  are  respectively  of  their  own  proper  handwriting. 


Given  under  our  hands,  this  day  of 

one  thousand  eight  hundred  and  thirty-one. 


in  the  year  of  our  Lord 

G.  H. 
J.  K. 
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V.  Forms 

relating  to 

settlements. 

155.  Justices' 
allowance 
thereof,  usually 
printed  and 
signed  at  the 
foot  of  acknow- 
ledgment (a). 


To  the  Churchwardens  and  Overseers  of  the  Poor  in  the  parish  of  in  the 

county  of 

County  of)  We  the  present  churchwardens  and  overseers  of  the  parish  of 

>     in  the  county  of  do,  on  the  behalf  of  ourselves  and  the  rest 

to  wit.  J      of  the  inhabitants  of  the  said  parish,  certify  to  you  the  church-, 
wardens  and  overseers  of  the  poor,  and  the  rest  of  the  inhabitants  of  the  parish  of 
in  the  county  of  that  is  an  inhabitant  legally  settled  in  our 

said  parish  of  aforesaid,  Therefore  if  he  shall  think  it  expedient  to 

sojourn  in  your  said  parish  of  for  the  convenience  of  his  trade  or 

business,  and  shall  there  become  chargeable,  we  do  hereby  promise  to  receive  him, 
the  said  his  wife  and  children,  and  provide  for  them  as  our  poor, 

according  to  the  directions  of  the  law,  unless  he  or  they  shall  obtain  a  legal 
settlement  in  your  said  parish  or  elsewhere. 

In  witness  whereof  we  have  hereunto  subscribed  and  set  our  hands  and  seals, 
this  day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  thirty-one. 

E.  F.  (L.  S.  I 
G.H.(  L.S.] 


156*.  Another 
and  a  better 
form  of  certifi- 
cate of  settle- 
ment 


Engagement  to 
provide  for  him, 
if  he  shall  become 
chargeable,  and 
take  him  and 
family  back,  on- 


Signed,  sealed,  and  delivered  by  the" 
churchwardens  and  overseers  of  the  poor 
of  the  parish  of  aforesaid,  in 

the  presence  of  us  (two  witnesses.) 


Overseers. 


VI.  jformtf  relating  to  XUmobal*. 


See  form  prescribed  by  17  Geo.  II.  c.  5,  s.  7,  ante,  727. 


See  form  prescribed  by  17  Geo.  II.  c.  5,  s.  10,  ante,  728. 


See  form  prescribed,  ante,  731 ;  and  see  Rob.  174. 


VI.  Forms 

relating  to  re- 

movals. 

'    157.  Form  of  a 
pass  of  a  va- 
grant to  his 
settlement,  &c, 
under  17  Geo. 
2,  c.  5.  s.  7,  as 
prescribed  by 
that  act. 

158.  Justices* 
certificate 
thereon. 

159.  Vagrant. 

ftass  to  Scot- 
and. 


(a)  See  another  form,  ante,  665. 


VI,  Relating  to  Removals.  931 

County  of]  The  information  and  oompiamt  of  G.  H.  and  I.  K.  churchwardens,       VI.  Form* 

V  and  L.  M.  and  O.  P.  overseers  of  the  poor  of  the  parish  of  **k***g  to  ve- 
to wit.    J                         in  the  county  of                unto  us,  two  efhis  Majesty's  esovals. 

Justices  of  the  peace  in  and  for  the  county  of  one  being  of  the  quorum,  who  7ZL    T~r 

say  that  E.  F.,  late  of  the  parish  of  in  the  county  of  labourer,  ""•  Jnform*- 

hath  lately  come  into  their  said  parish  of  not  having  obtained  any  legal  °.  oveT" 

settlement  there,  and  hath  become  chargeable  therewith.     And  that  the  last  legal  teen  m  <mler  to 

settlement  of  the  said  E.  F.  is  in  the  said  parish  of  in  the  said  county  reniove  a  P**- 

of  and  that  he  ought  by  law  to  be  sent  thereunto,  and  they  pray  that  ^T' 

justice  may  be  done  in  the  premises 
Dated  this  day  of 

L.  M. 
O.  P. 


To  the  Churchwardens  and  Overseers  of  the  pariah  of  and  to  each  and  168.  Summons 

every  of  thera.  of  one  justice  to 

County  of]  This  is  to  summon  you  or  some  or  one  of  you  to  appear  (if  you  shall  *J*e  owraeeri  of 

V     think  fit)  before  me,  A.  B.,  one  of  his  Majesty's  justices  of  the  ***??*}*» «? 

to  wit.    J      peace  in  and  for  the  said  county,  and  such  others,  his  said  Ma-  w    ?\lt  ls  l0* 

jetty's  justices  of  the  peace,  for  the  said  county  of  as  shall  be  at  the  house  tended  t0  n' 

of  in  in  the  saidcounty  of  known  by  the  sign  of  the  """J  *  PauPcrt 

Red  Lion,  at  the  hour  of  in  the  noon  of  the  same  day,  to  show  to  *hew  Jf*12*6 

cause  why  E.  F.,  a  pauper,  actually  chargeable  to  the  parish  of  in  the  ^f*11111  the  order 

said  county,  should  not  be  removed  from  the  said  parish  of  to  your  said  of  wmova*  \ah 

parish  of  in  the  county  of 

Given  under  my  hand  and  seal  this  day  of  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  thirty-one. 

A.  B.   (L.  S.) 


To  the  Churchwardens  and  Overseers  of  the  Poor  of  the  parish  of  in  the  169-  The  like 

said  county,  and  to  every  of  them.  summons  by 

iThis  is  to  summon  you,  or  some  of  you,  to  appear  f  if  you  shall  so         j«»tices. 
think  proper)  before  us,  and  such  other  of  his  Majesty's  justices 
of  the  peace  for  the  said  county,  as  shall  be  present  at  on  the 

day  of  at  the  hour  of  in  the  noon  of  the  same  day,  to  shew 

cause  why  E.  F.,  late  of  your  parish,  labourer,  should  not  be  removed 

from  the  parish  of  in  the  said  county,  to  your  said  parish  of 

Given  under  our  hands  and  seals  this  day  of  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  thirty- one. 

A.  B.  (L.  S.) 
C.  D.  (L.  S.) 


To  the  Churchwardens  and  Overseers  of  the  Poor  of  the  parish  of  in  the  170.  The  like 

county  of  and  to  every  of  them.  in  another  form 

Countyof]  This  is  to  summon  you  or  some  of  you  to  appear  (if  you  shall  so   (*)• 
V     think  proper)  before  us  and  such  other  of  his  Majesty's  justices 
to  wit.    J      of  the  peace  for  the  said  county,  as  shall  be  present  at  in 

the  said  county,  on  the  day  of  at  the  hour  of 

in  the  noon,  to  show  cause  why  late  of  who  hath  come 

to  inhabit  in  the  parish  of  in  the  said  county,  not  having  gained  a  legal 


(a)  The  justices  sometimes  grant  a  removal,  and  consequently  the  ezpences 

summons  to  the  above  effect,  for  the  attending  an  appeal, 

overseers  of  the   parish  to  which  it  is  (6)  This  summons  is  not  absolutely 

intended  to  remove  a  pauper,  to  shew  necessary,  but  it  is  recommended  in 

cause  against  the  order  of  removal,  but  cases  where  the  settlement  is  doubtful, 

this  is  optional.    But  this  course  of  pro-  by  which  the  expence  attending  an  ap- 

ceed  ing  may,  in  cases  of  doubtful  settle-  peal  may  be  very  often  saved, 
men  ts,  save  the  expence  and  trouble  of 


VI.  Relating  to  Removals. 


983 


without  having  gained  a  lego!  settlement  thereto,  or  producing  a  certificate  at-       VI.  Forms 
knowledging  yourself  to  be  settled  elsewhere,  should  not  he  removed  from  the    relating  to  re* 
said  parish  of  in  the  said  county,  to  your  said  parish  of  as  the 

place  of  your  last  legal  settlement. 


Given  under  our  hands  and  seals  this 
Lord  one  thousand  eight  hundred  and 


day  of 


in  the  year  of  our 

A.  B.  (L.  S.J 
C.  D.  (L.  8. ) 


County  of\  The  examination  of  E.  F.,  now  resident  in  the  parish  of 

y     in  the  said  county9  labourer,  of  and  concerning  the  place  of  his 
to  wit.    J      last  legal  settlement,  taken  upon  oath  before  us,  two  of  his  Ma- 
jesty's justices  of  the  peace  in  and  for  the  said  county,  the  day  of 
one  thousand  eight  hundred  and  thirty-one. 

Who  upon  his  oath  saith  that  he  is  about  thirty-five  years  of  age,  and  was 
born,  as  he  hath  been  informed  and  verily  believes,  in  the  parish  of  in  the 

county  of  where  his  father  and  mother  were  settled  inhabitants,  and  that 

his  father  gained  a  settlement  in  the  said  parish  of  by  renting  and  occu- 

pying a  dwelling  house  of  one  in  the  said  parish  of  of  the  yearly 

rent  of  twenty  pounds  [or  as  the  facts  may  have  been].  And  this  examinant 
saith  that  he  hath  never,  to  the  best  of  his  knowledge  and  belief,  done  any  act 
whereby  to  gain  a  settlement  in  his  own  right ;  and  that  on  or  about  the  first 
day  of  April,  A.  D.  1819,  he  was  lawfully  married  to  Mary,  his  present  wife,  in 
the  parish  church  of  in  the  county  of  by  whom  he  hath  two  children, 

namely,  Thomas,  aged  eight  years,  and  Agnes,  aged  four  years,  or  thereabouts  ; 
and  that  he  is  now  actually  chargeable  to  the  said  parish  of 

Taken  and  sworn  before  us  the  day  )     A.  B. 
and  year  first  above  written.  )      C.  D. 


J74.  Form  of 
examination  of 
a  pauper  where 
the  settlement 
was  by  birth,  at 
a  legitimate 
child. 


County  of\  The  examination  of  £.  F.,  now  resident  in  the  parish  of  in    175.  The  like 

V     the  said  county,  labourer,  of  and  concerning  the  place  of  his  last   by  hiring  and 
to  wit.    J      legal  settlement,  taken  upon  oath  before  us,  A.  B.  and  CD.,    service. 
esquires,  two  of  his  Majesty* s  justices  of  the  peace  in  and  for  the  said  county, 
the  day  of  one  thousand  eight  hundred  and  thirty-one. 

Who  upon  his  oath  saith  that,  about  three  years  ago,  he  was  hired  by  and  did 
contract  and  engage  to  serve  one  L.  M.,  of  the  parish  of  in  the  county  of 

farmer,  in  husbandry,  for  one  year,  at  the  wages  of  and  that  he 

served  his  said  master,  under  that  hiring,  one  whole  year,  in  the  said  parish 
of         (viz.,  from  the  first  day  of  in  the  year  of  our  Lord  to  the  first 

day  of  in  the  year  of  our  Lord  )  and  received  a  full  year's  wages, 

since  which  time  he,  this  examinant,  hath  not,  to  the  best  of  his  knoieledge  and 
belief,  done  any  act  whereby  to  gain  a  subsequent  settlement ;  and  that  about 
two  years  ago  he  was  lawfully  married  to  G.  ¥.,  his  present  wife,  in  the  parish 
church  of  in  the  county  of  by  whom  he  has  one  child,  namely,  II.  F., 

uged  twelve  months,  and  that  he  is  now  actually  chargeable  to  the  said  parish 
of  in  the  said  county  of 

Taken  and  sworn  before  us  the  day  )      A.  B. 
and  year  first  above  written.  $      C.  D. 


Sec  form,  ante,  744. 


176.  Form  of 
examination  of 
a  soldier  as  to 
his  settlement, 
&c. 


To  the  Churchwardens  and  Overseers  of  the  Poor  of  the  parish  of  in 

the  county  of  and  the  Churchwardens  and  Overseers  of  the  Poor  of  the 

parish  of  in  the  county  of  and  to  each  and  every  of  them* 

Middlesex,  )  Whereas  complaint  hath  been  made  unto  us,  whose  names  are  here- 
to wit.      \unto  set,  and  seals  affixed,  being  two  of  his  Majesty* s  justices  of  the 


177.  Order  of 
removal. 
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rre  you,  the  said  churchwarden*  and  overseers  of  the  poor  of  the  said  parish       VI. .  Forms 
to  receive  and  provide  for  them,  according  to  law,  relating  to  rs~ 

Given  under  our  hands  and  seals,  this  day  of  in  the  — 

year  of  the  reign  of  his  said  Majesty  King  George  the  Fourth. 

A.  B.    (L.  S.) 
C.  D.    (L.  S.) 


To  the  Churchwardens  and  Overseers  of  the  Poor  of  the  parish  of  in  179.  The  like 

the  city  of  London,  and  the  Churchwardens  and  Overseers  of  the  Poor  of  the  in  another  form 
parish  of  and  to  every  of  them.  in  London. 

London  \  Whereas  complaint  hath  been  made  unto  us,  two  of  Ms  Majesty's 
to  wit.   Sju*fce$  of  the  peace  in  and  for  the  city  of  London  and  liberties  thereof, 
{one  being  of  the  quorum),  by  the  churchwardens  and  overseers  of  the  poor  of 
the  said  parish  of  in  the  city  of  London,  that  £.  F.,  of  the  parish  of 

in  the  county  of  and  there  legally  settled,  hath  lately  come  to 

reside  in  their  said  parish,  not  having  obtained  any  legal  settlement  there,  and 
hath  become  chargeable  thereto,  which  complaint  we,  the  said  justices,  upon  due 
proof  made  thereof,  as  well  upon  the  oath  of  the  said  E.  F.,  as  otherwise,  do 
adjudge  to  be  true;  and  we  do  also  adjudge  the  last  legal  settlement  of  the  said 
E.  F.  to  be  in  the  said  parish  of  in  the  county  of  and  that 

thitherto  he  ought  by  law  to  be  sent. 

These  are,  therefore,  in  his  Majesty* s  name,  to  will  and  require  you,  the 
churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  in  the 

city  of  London,  forthwith  to  remove  and  convey  the  said  £.  F.  from  and  out 
of  your  said  parish,  unto  the  said  parish  of  in  the  said  county  of 

and  him  deliver  unto  the  churchwardens  and  overseers  of  the  poor 
there,  or  to  some  or  one  of  them,  together  with  this  our  order,  who  is  and  are 
hereby  required  to  receive  and  provide  for  him  according  to  law. 


Given  under  our  hands  and  seals,  this 
eight  hundred  and  thirty-one. 


day  of 


one  thosuand 


A.  B. 
C.  D. 


{ 


L, 
L. 


S.) 
S.) 


London  )  Whereas  it  doth  appear  unto  us,  the  Right  Honourable  180.  Indorse- 

to  wit.    S  Lord  Mayor  of  the  city  of  London,  and  ment  on  the  last 

one  of  the  aldermen  of  the  said  city,  the  justices  within  named,  that  form,  suspend- 

the  pauper  within  ordered  to  be  removed,  is  at  present  unable  to  ing  removal  on 

travel  or  be  removed,  by  reason  of  sickness  or  infirmity :  We  do,  therefore,  hereby  account  of  ill— 

suspend  the  execution  of  the  within  order  of  removal,  until  it  shall  be  made  ness  of  pauper. 
appear  unto  us  that  the  same  may  be  safely  executed  without  danger. 


Given  under  our  hands,  the 
hundred  and  thirty -one. 


day  of 


one  thousand  eight 


London  >  And  whereas  it  is  now  made  appear  unto  us  and  181.  The  like, 

to  wit.   S  we  are  fully  satisfied,  that  the  within  order  of  removal  may  be  executed  ordering  the 
without  danger :   We  do,  therefore,  hereby  order  the  same  to  be  put  in  execution   removal  to  take 
accordingly.    And  whereas  it  has  been  duly  proved  to  us  upon  oath,  that  the  place,  with 
sum  of  hath  been  incurred  by  the  suspension  of  the  within  order  of  costs,  the  pau- 

removal,  we  do  therefore  order  and  direct  the  churchwardens  or  overseers  of  the   per  having 
poor  of  the  parish  of  to  which  the  said  is  ordered  to  be  recovered. 

removed,  to  pay  the  said  sum  of  to  upon  demand. 

Given  under  our  hands,  the  day  of  one  thousand  eight 

hundred  and  thirty-one. 


Whereas  it  doth  appear  unto  us  and  182.  The  like 

the  justices  within  named,  that  the  pauper  within  ordered  to  be  removed  is  at  suspension  of 

present  unable  to  travel  by  reason  of  sickness  and  infirmity,  [or,  "  that  it  would  an  order  of 

be  dangerous  for  him  so  to  do,"  as  the  facts  may  be.]     We  do,  therefore,  hereby  removal,  to  be 

VOL.  IV.  O  O  O 
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poor  of  the  parish  of  have  been  put  unto,  in  maintaining  and  removing       VI.  Form* 

the  said  ascertained  and  allowed  by  us,  the  said  Justices.  relating  to  re- 


movalt. 


and 


Given  under  our  hands  and  seals,  at  and  in  the  county  aforesaid,  this 

day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred 


R.  S.  (L.  S.J 
T.  U.  (L.  S.J 


)  Be  it  remembered,  that  on  the  day  of  in  the  185.  Record  of 

to  wit.   \  year  of  the  reign  of  our  sovereign  lord  George  the  Fourth,  of  the  an  order  of  re- 
united  kingdom  of  Great  Britain  and  Ireland,  King,  defender  of  the  faith,  at  moral  to  be 
in  the  county  of  R.  T.,  overseer  of  the  poor  of  the  parish  filed  at  the 

of  aforesaid,  in  the  county  aforesaid,  cometh  before  us,  J.  C.  and  S.  P.,   quarter  sessions. 

esquires,  two  of  the  justices  of  our  said  lord  the  king  assigned  to  keep  the  peace    (a) 
of  our  said  lord  the  king  within  the  said  county,  and  also  to  hear  and  determine 
divers  felonies,  trespasses  and  other  misdemeanors  in  the  said  county  committed, 
and  of  the  quorum,  and  complaineth  to  us,  the  said  justices,  and  giveth  us  to 
understand  and  be  informed  that  S.  C,  son  of  A.  C,  aged  years,  hath 

come  to  inhabit  and  doth  inhabit  in  the  said  parish  of  in  the  county 

aforesaid,  and  is  become  chargeable  to  the  said  parish  ;  and  that  the  said  S.  C. 
hath  not  gained  any  legal  settlement  within  the  parish,  nor  hath  produced  any 
certificate  owning  him  the  said  S.  C.  to  be  settled  elsewhere,  and  thereupon  he, 
the  said  R.  T.,  prayeth  our  warrant  to  remove  and  convey  the  said  S.  C.  to  the 
parish  or  place  where  he,  the  said  S.  C,  was  last  legally  settled. 

And  on  the  said  day  of  in  the  year  aforesaid,  at 

aforesaid,  in  the  county  aforesaid,  M.  C,  grandmother  of  the  said  S.  C,  cometh 
before  us,  the  justices  aforesaid,  and  upon  oath  on  the  holy  gospel  to  her  then 
and  there  by  us  the  said  justices  aforesaid  administered,  deposeth  and  sweareth, 
thai  she  the  said  M.  C.  had  a  daughter  whose  name  was  A.  C,  which  A.  C.  was 
never  married,  and  is  now  dead,  and  that  she  the  said  A .  C.  did  bear  the  said  S., 
her  son,  at  the  parish  of  in  the  county  aforesaid,  and  that  the  said  S. 

hath  been  carried  and  gone  about  the  country  ever  since  in  a  state  of  vagrancy, 
that  is  to  say  wandering  and  begging,  and  doth  now  inhabit  in  the  said  parish 
of  with  W.  C,  grandfather  of  him  the  said  S. 

Whereupon,  and  on  due  consideration  had  of  the  premises,  we  the  justices 
aforesaid,  on  the  said  day  of  in  the  year  aforesaid,  at 

aforesaid,  in  the  county  aforesaid,  do  make  our  warrant  under  our  hands  and 
seals,  in  the  form  and  words  following,  that  is  to  say  [here  set  forth  the  warrant 
of  removal].     And  afterwards,  on  the  day  of  in  the  year 

aforesaid,  at  aforesaid,  in  the  county  aforesaid,  the  said  R.  T.,  overseer 

of  the  poor  aforesaid,  cometh  before  us,  the  justices  aforesaid,  and  upon  his  oath 
on  the  holy  gospel,  to  him  by  the  said  justices  administered,  deposeth  and 
sweareth,  that  on  the  day  of  in  the  year  aforesaid,  he,  the  said 

H.  T.,  did  remove  and  convey  the  said  S.  C.  from  and  out  of  the  said  parish  of 
to  the  said  parish  of  and  him  the  said  S.  C,  together  with  a  true 

copy  of  our  warrant  aforesaid,  did  deliver  to  O.  P  ,  overseer  of  the  poor  of  the 
parish  of  aforesaid,  at  the  parish  of  aforesaid,  in  the  county 

aforesaid. 

In  witness  whereof  we,  the  said  justices,  at  aforesaid,  in  this  county 

aforesaid,  the  day  of  in  the  year  aforesaid,  to  this  present  record 

do  set  our  hands  and  seals. 

I.  C. 
S.  C. 

[To  this  record  should  be  annexed  the  order  of  removal,  confirmed  at  the  ses- 
sions, on  appeal  or  not  appealed  against*.  And  it  may  be  proper  to  have  duplicates, 
one  filed  at  the  sessions,  and  the  other  kept  by  the  parish.] 


(a)  See  the  law  and  observations,  antey  757. 
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in  and  for  the  said  county,  the  day  of  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  thirty-one. 

Who  says  that  by  an  order  under  the  hands  and  seats  of  A.  B.  and  C.  D., 
ssquires,  two  of  his  Majesty* s  justices  of  the  peace  in  and  for  the  said  county  of 

and  bearing  date  the  day  of  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  thirty-one,  E.  F.,  a  pauper  then  actually  charge- 
able  to  the  said  parish  of  was  ordered  to  be  removed  from  the  said  parish 

of  to  the  parish  of  in  the  county  of  as  the  place  of  his  last 

legal  settlement,  but  the  execution  of  which  order  of  removal  was  by  the  said  two 
justices,  by  indorsement  on  the  said  order,  suspended  for  the  reason  therein  ex- 
pressed; and  further,  that  by  a  subsequent  indorsement  on  the  said  order  of 
removal,  under  the  hands  of  A.  B.  and  CD.,  esquires,  two  of  his  Majesty's 
justices  of  the  peace  in  and  for  the  said  county  of  bearing  date  the 

day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 

one,  the  said  suspension  was  removed  with  a  permission  to  execute  the  said  order, 
and  also  that  it  appeared  unto  them,  the  said  last  mentioned  justices,  that  the 
sum  of  had  been  incurred  by  the  suspension  of  the  said  order  of  removal, 

and  that  they,  the  said  last  mentioned  justices,  did  therefore  order  and  direct  the 
churchwardens  and  overseers  of  the  poor  of  the  parish  of  to  which  parish 

the  said  was  ordered  to  be  removed,  to  pay  the  said  sum  of  to 

upon  demand,  which  said  order  of  removal  has  since  been 
carried  into  execution,  and  the  original  order  hath  been  duly  tendered  and  shewn 
to  the  said  and  the  said  sum  duly  demanded  of  and  from  him  the  said 

one  of  tlte  overseers  of  the  poor  of  the  parish  of  aforesaid,  by 

him  the  said  on  the  day  of  last,  but  which  was  then 

refused,  and  has  been  and  still  is  neglected  to  be  paid,  and  that  no  notice  of  ap- 
peal has  been  given  against  the  said  order  within  three  days  from  the  time  of 
making  such  demand  as  aforesaid,  nor  at  any  time  since.  The  said  complainant 
therefore  prays  such  redress  in  the  premises  as  to  law  doth  appertain. 


939 

VI.  Forms 
relating  to  re- 
movals, 

that  the  ex- 
pences  directed 
to  be  paid,  on 
taking  off  the 
suspension  from 
an  order  of  re* 
moval,  have 
been  refused,  or 
neglected  to  be 
discharged, 
under  36  Geo. 
3,  c.  11,1.2. 


Before  me, 


A.  B. 


To  the  Constable  of 

County  oH  Whereas  information  and  complaint  hath  been  made  before  me, 

►  A.  B.,  esquire,  one  of  his  Majesty* s  justices  of  the  peace  for  the  said 

to  wit.    J  county,  on  the  oath  of  of  one  of  the  overseers  of  the  poor 

of  the  parish  of  in  the  said  county,  that  by  an  order  [set  forth  as  in  the 

information].  These  are  therefore  to  require  you  forthwith  to  summon  the  said 

to  appear  before  me,  A.  B.,  esquire,  at  in  the  said  county, 

on  the  day  of  at  the  hour  of  in  the 

noon  of  the  same  day,  to  answer  to  the  said  information  and  complaint,  and  to 

be  farther  dealt  with  according  to  law.    And  be  you  then  there  to  certify  what 

you  shall  have  done  in  the  premises :  Herein  fail  you  not. 


Given,  $c. 


A.  B. 


190.  Summons 
on  the  foregoing 
information. 


To  the  Churchwardens  and  Overseers  of  the  Poor  of  the  parish  of 

in  the  said  county  of 


191.  Warrant 
of  distress  there- 


Countyof  \  Whereas  it  has  been  duly  made  appear  unto  me,  J.  P.,  esquire,  one   uP°n' 
5  of  his  Majesty11  s  justices  of  the  peace  in  and  for  the  said  county  of 
as  well  upon  the  oath  ofO.P.,  overseer  of  the  poor  of  the  said  parish 
of  as  otherwise,  that  by  an  order  under  the  hands  and  seals  of  J.  P. 

and  K.  P.,  esquires,  two  of  his  Majesty' *s  justices  of  the  peace  in  and  for  the  said 
county  of  and  bearing  date  the  day  of  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  A.  P.,  a  pauper,  then  actually 

chargeable  to  the  said  parish  of  was  ordered  to  be  removed  from  the 

said  parish  of  to  the  parish  of  in  the  county  of 

as  the  place  of  his  last  legal  settlement,  but  the  execution  of  which  order  of  removal 
teas  by  the  said  justices,  by  indorsement  on  the  said  order,  suspended  for  the 
reason  therein  expressed  ;  And  further,  that  by  a  subsequent  indorsement  on 
the  said  order  of  removal  under  the  hands  of  J.  P.  arid  K.  P.,  esquires,  two  of 
his  Majesty's  justices  of  the  peace  in  and  for  the  said  county  of  bearing 

date  the  day  of  in  the  yeur  of  our  Lord  one  thousand  eight 

hundred  and  the  said  suspension  was  removed  with  permission  to 
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[If  the  time  is  too  short  to  hear  the  appeal  at  the  sessions,  it  is  customary  to        VI.  Forms 
move  an  adjournment,  and  to  give  notice  of  such  intention,  which  may  be  added     relating  to  rt- 


to  the  foregoing  notice.] 

And  further,  take  notice  that,  at  the  said  quarter  session*  of  the  peace,  the 
court  will  be  moved  that  the  benefit  of  the  said  appeal  shall  be  saved,  and  that  the 
hearing  and  determining  thereof  be  adjourned  until  the  nest  general  quarter 
sessions  of  the  peace,  to  be  held  and  kept  in  and  for  the  said  county  of 

Witness  our  hands  this  day  of  one  thousand  eight  hun- 

dred and  thirty-one. 

r» '  D  J  Churchwardens, 
r>  xi  \  Overseers* 


morals. 


Notice  of  motion 
to  adjourn. 


To  the  Churchwardens  and  Overseers  of  the  Poor  of  the  parish  of  in  the   194.  General 

county  of  and  to  each  and  every  of  them.  notice  of  appeal 

We  whose  names  are  hereto  subscribed,  being  the  churchwardens  and  over-  0f^Lmoval 
seers  of  the  poor  of  the  parish  of  in  the  county  of  do  hereby 

give  notice  to  you  and  every  of  you,  that  we  do  intend  at  the  next  general  quarter 
sessions  of  the  peace  to  be  holden,  by  adjournment,  at  in  and  for  the  said 

county  of  on  the  day  of  instant,  to  commence 

and  prosecute  an  appeal  against  a  certain  order  qf  A.  B.  and  C.  D.,  two  of  his 
Majesty* 8  justices  of  the  peace  acting  in  and  for  the  said  county  of 
bearing  date  on  the  day  of  instant,  for  and  concerning  the  removal 

of  his  wife  and  their  son,  aged  from  the  parish  of 

aforesaid,  to  the  said  parish  of 


Witness  our  hands,  this 


day  of 


in  the  year 
q'  t\(  Churchwardens. 


E.  F. 
G 


.H.J 


Overseers. 


in 


To  the  Churchwardens  and  Overseers  of  the  Poor  of  the  parish  of 

the  county  of  and  to  each  and  every  of  them. 

Wliereas  at  the  last  general  quarter  sessions  of  the  peace  holden  at 
[if  by  adjournment  state  so]  in  and  for  the  said  county  of  on  the 

day  of  last,  we  whose  names  are  hereto  subscribed,  being  the 

churchwardens  ond  overseers  of  the  poor  of  the  parish  of  in  the  county 

of 


195.  Notice  of 
trial  of  a  respit- 
ed appeal 
against  an  order 
of  removal. 


county  of 
of 


did  enter  an  appeal  against  a  certain  order  of  and 

two  of  his  Majesty* s  justices  of  the  peace  acting  in  and  for  the  said 
bearing  dale  on  the  day  of  for  the  removal 

from  the  parish  of  aforesaid,  to  the  said  parish  of 

and  the  hearing  of  such  appeal  was  by  the  said  court  of  quarter 
sessions  respited  until  the  next  general  quarter  sessions  of  the  peace  to  be  holden 
at  aforesaid,  on  the  day  of  instant.     Now  we,  the 

said  churchwardens  and  overseers  of  aforesaid,  do  hereby  give  you 

notice  that  we  do  intend  to  prosecute  and  try  the  said  appeal  at  the  said  next 
general  quarter  sessions  of  the  peace  to  be  holden  at  aforesaid,  for 

the  said  county  of  on  the  said  day  of  instant. 

C    D   \  Cb"™*™***1*- 
G    H    \  ^ver$eer8' 


To  the  Churchwardens,  &c. 


Gentlemen, 


I  do  hereby,  as  the  attorney  qf  and  for  the  churchwardens  and  overseers 
of  the  poor  of  the  parish  of  in  the  county  qf  countermand 


196.  Counter, 
mand  of  notice 
of  appeal* 
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have  notice  of  the  within  appeal,  and  that  they  and  all  persons  concerned  VI.   Firms 
do  attend  the  court  at  the  session  house  aforesaid,  on                nest  the             dap  of  relating  to  re- 
instant,  at  nine  of  the  clock  in  the  forenoon,  to  hear  and  abide  the  judg-  movals. 
ment  and  determination  of  the  said  court  touching  the  said  appeed.  — _ 


The  CW«.rd.«,  >  A       Untu  200.  Notice  to 

QC'  )    rr  produce  pauper. 

and 

The  Churchwardens,  j  Stvendnt^ 

Gentlemen, 

I  hereby  give  you  notice  to  produce  the  pauper,  E.  F.,  at  the  hearing  of  the  appeal, 
that  he  may  be  examined  by  the  court  touching  his  settlement. 

Dated  the  day  of  in  the  year  of  our  Lord 

X.Y., 

Solicitor  for  the  Respondents. 
To  the  Churchwardens,  fyc. 


To  the  Churchwardens  and  Overseers  of  the  Poor  of  the  parish  of  201.  Notice  of 

>      Whereas  under  and  by  virtue  of  an  order  of  removal,  under  the     *  ortJer  .ftp. 
to  wit.      $      hands  and  seals  of  J.  C.  and  S.  P.,  esquires,  two  of  his  Majesty's   removai  ^  oftu. 
justices  of  the  peace  in  and  for  the  county  of  bearing  date  the  ™ 

day  of  eighteen  hundred  and  A.  B.  and  her  child  £.,  aged  years,   ™  ' 

toere  removed  from  the  parish  of  in  the  said  county  of  to  the 

parish  of  in  the  county  of  as  the  place  of  their  last  legal  settle- 

ment. And  whereas,  since  the  said  removal,  we  have  discovered  and  are  satisfied 
that  the  said  parish  of  is  not  the  place  of  the  last  legal  settlement  of  the  said 

paupers,  and  we  have  accordingly  consented  to  take  back  the  said  paupers,  and  abandon 
the  said  order  of  removal.  Now  we,  the  undersigned,  being  the  major  part  of  the 
churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  do  hereby  give 

you  notice  that  we  have  abandoned,  and  do  hereby  abandon  the  said  order  of  removal, 
and  do  agree  to  take  back  the  said  paupers,  and  do  also  consent  and  agree  to  save 
harmless  the  said  parish  of  and  the  churchwardens  and  overseers  thereof, 

from  all  costs,  charges,  and  ex  peaces  attending  the  said  removal  and  order,  or  inci- 
dent thereto. 

Dated  the  day  of  in  the  year  of  our  Lord  eighteen  hundred  and 

r>'  t\   (  Churchwardens. 

p'  u'  >  Overseers,  fyc. 

[  This  notice  may  be  given  before  appeal  preferredy  but  if  appeal  entered,  it  is 
adviseable  to  get  it  allowed  by  consent  at  the  sessions.] 


}  Whereas  in  and  by  an  order  of  removal  or  pass  warrant  under  the  202.  Supers*- 
to  wit.       5      hands  and  seals  of  us  J.  C.  and  S.  P.,  esquires,  whose  names  are  deas  of  the  order 
hereunto  tet,  and  seals  affixed,  being  two  of  his  Majesty's  justices  of  the  peace,  in  of  removal. 
and  for  the  county  of  bearing  date  the  day  of  now  last  past, 

made  upon  the  complaint  of  the  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  in  the  said  county,  that  A.  B.,  single  woman ,  had  then  lately  come  to 

inhabit  in  the  said  parish,  not  having  gained  a  legal  settlement  there,  nor  produced 
any  certificate  owning  herself  to  be  settled  elsewhere,  and  that  the  said  A.  B.  was 
actually  chargeable  to  the  said  parish.  We,  the  said  justices,  upon  proof  then  made 
thereof  before  us,  and  upon  the  examination  of  the  said  A.  B.  upon  oath  and  due 
consideration  had  of  the  premises,  did  adjudge  that  the  lawful  settlement  of  the  said 
A.  B.  was  in  the  parish  of  in  the  county  of  and  therefore  we  required 

the  said  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  or 

some  or  one  of  them,  to  convey  the  said  A.  B.  from  and  out  of  their  said  parish  to 
the  said  parish  of  and  her  to  deliver  to  the  churchwardens  and  overseers  of 

the  poor  there,  or  to  some  or  one  of  them,  together  with  our  said  order,  or  a  true  copy 
thereof,  who  were  thereby  required  to  receive  and  provide  for  her  at  an  inhabitant  of 
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We  being  willing,  for  certain  reasons,  that  all  and  singular  orders  made  by  you  or  VI.  Forms 

some  of  you,  between  the  inhabitants  of  St.  Peter  in  our  city  of  Hereford,  appellants,  relating  to  re- 

and  the  inhabitants  of  Kington,  in  our  said  county  of  Hereford,  respondents,  touching  movals. 
the  settlement  of  Charlotte  Stephens,  single  woman,  be  sent  by  you  before  us,  do  com' 


mand  you,  and  every  of  you  that  you,  or  one  of  you,  do  send  under  your  seals,  or  the  *nto  King's 
seal  of  one  of  you,  before  us  on  the  morrow  of  All-Souls,  wheresoever  we  shall  then  be  in  Bench. 
England,  all  and  singular  the  said  orders,  with  all  things  touching  the  same,  as  fully 
and  perfectly  as  they  have  been  taken  or  made  by  and  before  you  or  some  of  you,  and 
now  remain  in  your  custody  or  power,  together  with  this  our  writ,  that  we  may  cause 
further  to  be  done  thereon,  what  of  right  and  according  to  the  law  and  custom  of 
England  we  shall  see  Jit  to  be  done.  Witness,  Charles  Lord  Tenterden,  at  West- 
minster, the  30th  day  of  June,  in  the  1st  year  of  our  reign. 

By  the  Court, 

LUSHINGTON. 


Herefordshire.  Easter  Sessions,  1830. 

!  Saint  Peter  in  the  city  of  Hereford,  and 
Kington  in  the  county  of  Hereford. 

This  was  an  appeal  against  an  order  of  two  magistrates  of  the  county  of 
Hereford,  dated  the  1st  of  March,  1830,  for  the  removal  of  Charlotte  Stephens, 
single  woman,  from  the  parish  of  Kington  in  the  county  of  Hereford,  to  the 
parish  of  Saint  Peter  in  the  city  of  Hereford.  The  order  was  confirmed,  subject 
to  the  following  case: — 

The  pauper,  Charlotte  Stephens,  [here  state  the  facts  of  the  case.]  //  was 
admitted  by  the  parties  that  [here  state  admissions,  if  any.]  And  it  was  proved 
[here  state  the  evidence.]  //  was  contended  on  behalf  of  the  appellant  parish, 
that  the  indenture  was  void  for  want  of  the  consent  of  two  magistrates,  part  of 
the  premium  having  been  paid  out  of  the  parochial  fund*,  but  the  Court  confirmed 
the  order,  considering  that  the  indenture  was  not  a  binding  by  any  overseer  or 
overseers,  but  by  Doctor  Lye,  who  was  not  overseer  of  either  of  the  parishes. 
The  Court  also  considered  that  the  payments  by  the  several  parishes  were  volun- 
tary, and  not  paid  under  any  legal  obligation  ;  and  though  charged  to  the  parish 
account,  no  evidence  being  produced  that  the  pauper  belonged  to  either  parish, 
there  was  no  occasion  to  have  the  consent  of  magistrates,  under  56  Geo.  ill.  c. 
]  39,  to  the  binding. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the  indenture  was 
valid  without  the  consent  of  the  magistrates  $  If  it  was  not  so,  the  pauper  is 
improperly  removed  to  the  parish  of  Saint  Peter. 

J.  T.  Justice. 
R.  J.  Powell. 

Edward  Poole,  >  Chairman. 

Thos.  Bird,        ]  Clerk  of  the  Peace  for  the  County  of  Hereford. 


205.  Case  stated 
for  opinion  of 
court  of  King's 
Bench,  (a) 


►  The  King  against  the  Inhabitants  of  Y. 

Hilary  Term,  9th  &  10th  Geo.  IV. 


In  the  King's  Bench.  A_  „ 

y  —     —  -     - 206.  Entry  of 

quashing  order 
of  justices  after 

>  Be  it  remembered,  that  at  the  general  quarter  sessions  of  the  special  case. 
Northamptonshire.  S  peace  of  our  said  sovereign  lord  the  King,  holden  at  N., 
in  and  for  the  said  county  o/N.,  on  Thursday  in  the  first  week  next  after  the  feast 
of  the  Mpiphany  of  our  Lord  Christ,  (to  wit)  the  fifteenth  day  of  January,  in 
the  ninth  year  of  the  reign  of  our  sovereign  lord  George  the  Fourth,  by  the  grace 
of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  King,  defender  of 
the  faith,  and  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty- 
nine,  before  J.  C.  Viscount,  A.  Chairman,  the  Rev.  H.  B.  H.,  doctor  in  divinity, 
W.  R.  C,  esquire,  T.  C,  esquire,  T.  S.  W.  S.,  esquires,  the  Rev.  J.  Clerk,  and 
others  their  fellows  justices  of  our  said  Lord  the  King,  assigned  to  keep  the 


(a)  See  law,  ante,  786. 
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VIL  dfornn  of  9t*m*m&9  witter  Vagrant  JUt,  afjatitft  $auper*.   J£J%£t 

against  pauper*. 


>  7%*  complaint  and  information  of  H.G.,one  of  the  overmen  of 
to  wit.     S  the  poor  of  the  pariah  of  in  the  eounty  of  taken 

rn  oath,  this  day  of  before  me,  A.  B.,  esquire,  one  of 

Majesty*  8  justices  of  the  peace  in  and  for  the  county  of  who 

smith  that  L.  M.,  of  the  same  parish,  labourer,  being  a  person  able  to  work,  and 
thereby  [or,  by  other  means,  as  in  the  words  of  the  act,  as  the  case  maybe],  to 
maintain  himself  and  family,  whom  he  was  legally  bound  to  maintain,  hath 
wilfully  refused  [or,  neglected]  so  to  do,  by  which  wilful  default  [or,  neglect] 
they  are  become  chargeable  to  the  said  parish,  and  are  now  actually  chargeable 
thereto,  and  have  been  for  the  space  of  and  upwards,  [as  the  case 

may  be]  whereupon  he,  the  said  G.  H.,  prays  that  the  said  L.  M.  may  be 
punished  as  an  idle  and  disorderly  person  [or  as  the  case  may  be] 

Sworn,  See.  before  me,  A.  B. 

G.  H. 


208.  Informa- 
tion against  a 
father  of  a  fami- 
ly neglecting  to 
maintain  the 
same*  as  being 
an  idle  and  dis- 
orderly person, 
under  5  Geo.  4, 
c.  83,  s.  3.  (a) 


To  the  Constables  of  the  parish  of 


and  to  all  Constables  and  others  his  209.  Warrant 


Majesty's  Officers  of  the  Peace  for  the  county  of 

^  Forasmuch  as  G.  H.,  one  of  the  overseers  of  the  parish  of 
to  wit.     S  '*  the  said  county,  hath  this  day  made  complaint  and  information 
upon  oath*  before  me,  A.  B.,  esquire,  one  of  his  Majesty's  justices  of  the  peace 
in  and  for  the  county  of  that  L.  M.,  of  the  same  parish,  labourer, 

being  a  person  able  to  work,  and  thereby  [or,  by  other  means,  as  the  case  may  be] 
to  maintain  himself  and  family,  hath  wilfully  refused  [or,  neglected]  so  to  do, 
by  which  wilful  default  [or,  neglect]  they  are  become  chargeable  to  the  said 
parish  of  and  are  now  actually  chargeable  thereto,  and  have  been  for 

the  space  of  and  upwards,  [as  the  case  may  be]  :   These  are  therefore 

to  command  you,  in  his  Majesty's  name,  forthwith  to  apprehend  and  bring 
before  me  the  body  of  the  said  L.  M .,  to  answer  unto  the  said  complaint,  and  to  be 
further  dealt  with  according  to  law.     Herein  fail  you  not. 


to  apprehend 
thereupon. 


Given  under  my  hand  and  seal,  this  day  of 

of  our  Lord,  one  thousand  eight  hundred  and  thirty -one. 


in  the  year 
A.  B.  (L.S.) 


>  Be  it  remembered,   that  on  the  day  of  in  the 

to  wit.     Syear  of   our  Lord  one  thousand  eight    hundred  and  thirty -one,    at 
in  the  county  of  L.  M.  is  convicted  before  me,  A.  B., 

enquire,  one  of  his  Majesty's  justices  of  the  peace  in  and  for  the  county  of 
of  being  an  idle  and  disorderly  person  [or,  a  rogue  arid  vagabond  ;  or,  an  incorrigible 
rogue]  within  the  intent  and  meaning  of  the  statute  made  in  the  fifth  year  of  the 
reign  of  his  Majesty,  King  George  the  Fourth,  intituled  "An  Act 


that  is  to  say,  for  that  the  said  L.  M.,  on  the  day  of  at 

in  the  said  county  [here  state  the  offence  proved  before  the  magis* 


210.  Convic- 
tion of  an  idle 
or  disorderly 
person,  or  a 
rogue  and  va- 
gabond, or  in- 
corrigible rogue, 
prescribed  by  5 
Geo.  4,  c.  83, 
s.  17.  (6) 


(a)  See   the  act  and  section,   ante,  and  vagabonds,  this  and  the  following 

172.    As  this  act  gives  justices  of  the  forms  are  here  given, 
peace  the  power  of  proceeding  against        (6)    This  section  gives  the  form  of 

husbands  who  leave  their  wife  or  child  conviction, 
chargeable    to    the   parish,   as    rogues 
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Majesty'*  justices  assigned  to  keep  the  peace  of  our  said  lord  the  King,  in      VI  J.  Forms 
for  the  said  county  of  Middlesex,  of  being  an  idle  and  disorderly  person,    of  proceedings 
in  the  true  intent  and  meaning  of  the  statute  in  such  case  made  and  pro-  against  paupers. 
I,  for  that  the  said  G.  H.,  by  an  order  under  the  hands  and  seals  of  J.  P.  r 

K.  P.,  esquires,  two  of  his  Majesty* s  justices  of  the  peace  in  and  for  the  been  removed 
county,  dated  the  day  of  was,  on  the  day  of  by  order  of  two 

removed  from  and  out  of  the  said  parish  of  in  the  said  county  of  justices,  against 

llesex,  where  he  was  then  actually  chargeable  to  the  parish  of  in  the  vagrant  act, 

ounty  of  the  place  of  his  last  legal  settlement,  against  which  5  Geo.  4,  c.  83, 

order  of  removal  no  appeal  was  made  to  the  then  next  quarter  sessions  *•  3-  (a) 
\e  peace  for  the  said  county  of  Middlesex,  or  to  any  other  sessions ;  and 
he,  the  said  G.  II.,  hath  unlawfully  returned  from  the  said  parish  of 
to  the  said  parish  of  from  whence  he  was  so  legally  removed 

der  of  two  justices  as  aforesaid,  and  is  there  become  chargeable  without 
ring  a  certificate  from  the,  parish  whereunto  he  belongs,  of  which  he  is 
convicted  as  aforesaid  before  me,  the  said  justice,  upon  the  oath  of 
f  the  overseers  of  the  poor  of  the  said  parish  of  .     a  credible  witness 

lso  upon  the  confession  of  the  said  G.  H.  when  he  has  so  confessed].  These 
therefore,  to  command  you,  the  said  constable,  to  carry  the  said  G.  H.  to  the 
house  of  correction,  and  him  to  deliver  to  the  keeper  thereof,  together  with 
warrant.  And  I  do  hereby  command  you,  the  said  keeper,  to  receive  the 
G.  H.  into  your  custody  in  the  said  house  of  correction,  and  him  there  safely 
ep  to  hard  labour  for  the  space  of  [say  one  month,  or  not  less  than  seven 
as  the  case  may  be].  And  for  so  doing,  this  shall  be  your  sufficient 
ant. 

ven  under  my  hand  and  seal,  at  in  the  said  county  of  Middlesex, 

day  of  one  thousand  eight  hundred  and 

J.  P.  (L.  S). 


}  The  examination  of  L.  M.,  a  rogue  and  vagabond,  taken  on  oath  before  214.  Examina- 

?it.     5      me*  A.  B.,  esquire,  one  of  his  Majesty* %  justice*  of  the  peace  in  and  lion  of  a  vagrant 

e  county  of  the  day  of  in  the  year  ofoiir  Lord  one  on  stat.  5  Geo. 

md  eight  hundred  and  thirty-one,  who  on  his  oath  saith  that  he  was  horn  at  4,  c.  83,  s.  4. 

[and  so  trace  out  the  history  of  his  life  so  far  forth  as  to  ascertain  his  last 
place  of  settlement.] 


e  Constable  of  in  the  county  of  and  to  the  Keeper  of  the   215.  Comroit- 

House  of  Correction  at  in  the  said  county.  merit  of  a  rogue 

and  vagabond, 
}  Whereas  A.  B.  was  this  day  duly  convicted  before  me,  J.  C,  esquire,    under  stat.  5 
]U.     5      otie  of  the  justices  of  our  lord  the  King,  in  and  for  the  county  of  Geo.  4,  c.  83, 

fs  a  rogue  and  vagabond,  [or  of  being  an  idle  and  disorderly  person,  as  the  case    s.  4. 
ye]J\>r  that  he,  the  said  A.  B.,  on  the  day  of  in  the  year  of 

ord  one  thousand  eight  hundred  and  at  in  the  parish  of 

said  county,  did,  [here  state  the  act  of  vagrancy  of  which  the  offender  is 
;tedj  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
f  me  adjudged  to  be  committed  for  the  said  offence  to  the  house  of  correction, 
'o  be  kept  to  hard  labour  for  the  space  of  These  are  therefore  to  command 

ie  said  constable,  to  convey  the  said  A.B.  to  the  said  house  of  correction,  and  him 
ver  to  the  keeper  thereof,  together  with  this  warrant,  and  1  do  hereby  command 
he  suid  keeper,  to  receive  the  said  A.  B.  into  your  ctutody  in  the  said  house  of 
lion,  and  him  there  saj'ely  keep  to  hard  labour  for  the  space  of  [if  the 

itment  be  to  the  next  sessions,  say  until  the  next  general  or  quarter  sessions  of 
ice,  to  be  holden  at  in  and  for  the  said  county  of  then  and 

\o  be  further  dealt  with  according  to  law,  and  have  you  him  then  there,  together 


(a)  The  17th  section  of  the  act  gives  the  form  of  conviction. 
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[N.B.  When  a  reference  is  made  to  another  title,  and  a  figure  annexed,  the  figure 
denotes  the  division  of  that  title,  in  which  the  subject  matter  will  be  found.  e.  g. 
Under  title  •«  Direction,"  there  is  a  reference  to  ••  Certificate  (3)."  By  looking  to  title 
"  Certificate,"  the  Index  refers  to  the  third  division  of  the  subject "  Certificate."] 

A. 

ACCIDENT, 

In  a  parish,  makes  a  pauper  casual  poor  there,  238.    See  Casual  Poor. 
Master  not  liable  in  case  of  accident  for  his  servant's  support,  239. 
Pauper  meeting  with,  irremovable  during  illness,  234,  735,  736. 
Does  not  dissolve  a  contract  of  hiring,  388. 

ACCOUNTS. 

Of  overseers,  250.    See  Overseers'  Accounts. 

ACKNOWLEDGMENT  OF  SETTLEMENT. 

By  certificate,  662.     See  Certificate. 

By  relief,  699. 

By  non  appeal  against  order  of  removal,  703,  772. 

ACTION. 

Not  sustainable  for  a  poor  rate,  150,  151, 152,  153, 154,  155,  156,  157. 

Nor  for  balance  in  overseer's  hands,  261,  n. 

Justices  and  overseers  may  plead  general  issue,  &c,  29. 

ADJOURNMENT. 

Appeals  cannot  be  lodged  at  an  adjourned  sessions,  766. 

ADJUDICATION. 

Of  chargeability,  748.  , 

Of  the  settlement,  749. 

ADMINISTRATION,  LETTERS  OF. 

Conclusive  evidence  of  title  of  administrator,  796. 
May  be  proved  by  the  original  letters,  801. 

exemplification,  tfc. 

a  copy  of  the  act  book,  t'6. 

Sole  right  to,  when  and  where  it  will  not  confer  a  settlement  by  estate,  599,  600. 

Sec  Estate,  (4.) 
Consent  may  be  given  to  apprentice  serving  another,  by  administrator,  501. 

VOL.  IV.  P  P  P 
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A  PPEAL— continued. 

From  towns  corporate  not  having  six  justices  must  be  to  the  county  sessions,  140, 

242.  145. 
Must  be  adjourned,  if  sufficient  notice  not  given,  770,  771. 
May  be  entered,  though  order  abandoned,  767. 
Against  appointment  of  overseers,  27.     See  Overseers. 
Accounts  of  overseers,  persons  having  material  objections  may,  265. 
Stranger  cannot,  272. 

Notice  in  writing  and  the  grounds  required  to  be  stated,  141,  271. 
Not  allowed  against  order  of  relief,  189,  190.    See  Relief,  order  of. 
Allowed  against  rate,  139.    See  Rate,  (H.) 
So  also  against  distress  for  rate,  150. 
Allowed  against  order  of  removal,  761. 

suspended  order,  755,  756.    See  Removal,  (7.) 

In  what  cases  notice  and  grounds  of  appeal  required,  271 . 
Adjournment  of.     See  Removal,  (4.) 

APPREHENSION. 

Of  parties  cannot  vary  legal  effect  of  contract. 

APPRENTICESHIP,  (Settlement  by,)    See  Settlement. 
Division  of  the  subject,  423. 

1 .  Statutes  chronologically  arranged,  423 — 455. 

Form  of  indentures  and  allowance  by  justices,  434,  435. 

2.  The  instrument  of  binding. 

Tire  binding  must  be  by  deed,  455. 
Indenture  not  necessary,  ib. 

3.  The  parties. 

An  infant  may  bind  himself,  455. 

And  at  seven  years  of  age,  456. 

Age  of  fitness  question  for  discretion  of  justices,  457. 

Any  deed  by  which  an  infant,  under  eight,  is  bound  to  a  chimney-sweeper, 
is  void,  431,  432,  457. 

An  infant  may  be  master,  458. 

Master's  condition  immaterial,  ib. 

So  also  his  right  to  have  an  apprentice,  ib. 

Any  person  now  may  take  apprentice,  444. 

It  is  immaterial  that  the  master  was  fraudulently  imposed  on  the  justices,  458, 
459. 

The  apprentice  may  be  bound  to  two  masters  consecutively  by  the  same  deed, 
459. 

The  apprentice  must  be  a  party  to  the  deed,  though  an  infant,  ib. 

Adoption  is  not  tantamount  to  execution,  460. 

A  father,  at  common  law,  has  no  authority  to  bind  his  son  without  his  con- 
sent, ib. 

4.  Execution  of  Instrument. 

Master  need  not  execute  if  apprentice  bound,  462. 

Where  apprentice  put  out  by  trustees  under  a  will,  they  need  not  execute,  480. 

Nor  guardians  of  the  poor,  462. 

Proof  of,  832. 

5.  Time. 

If  for  less  than  seven  years.  462. 

For  unlimited  time  it  is  voidable  only,  and  not  by  a  third  person,  ib. 

6.  Premium  and  Stamp  thereon.  s 

Statutes  relating  to,  425,  426. 

One  duty  only  payable  now  under  55  Geo.  III.  c.  184,  463. 

Schedule  of  stamps,  446. 

A  duty  is  payable  by  8  Anne  on  every  sum  given  or  contracted  for  a  relation  to 
apprentice,  426. 

And  where  any  thing,  not  money,  is  given  or  contracted  for,  a  duty  is  charge- 
able on  its  value,  429. 

No  duty  is  payable  where  the  consideration  is  6d.t  464. 

Duty  paid  on  sum  inserted,  which  was  greater  than  the  sum  paid,  is  sufficient,  469. 

P  P  P  2 
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APPRENTICESHIP— continued. 

Of  Parish  Apprenticeships — continued. 

Indentures  executed  before  1  &  2  Geo.  IV.,  c.  32,  by  one  churchwarden,  where 

two  formerly  appointed,  are  valid,  451. 
If  a  majority  of  the  whole  body  execute,  execution  by  a  churchwarden  unneces- 
sary, 480.     See  also  title  Certificates. 
A  defective  parish  apprenticeship  may  be  good  at  a  binding  by  the  parties, 

481,482. 
A  parish  indenture  must  be  signed,  but  need  not  be  sealed,  by  two  justices,  482. 
It  is  a  judicial  act,  and  justices  must  be  together  when  they  sign,  481. 
If  they  act  when  separate,  no  settlement  is  gained  under  it,  481 . 
Where  any  expence  is  incurred  by  the  parish,  and  the  parish  officers  are  not 

parties,  the  justices  must  seal  as  well  as  sign,  482,  483. 
Payment  by  the  overseers  is  primd facie  out  of  parish  funds,  482. 
Omission  of  this  renders  indenture  void,  483. 
And  no  settlement  can  be  gained  under  it,  ib. 
So  also  where  the  order  for  binding  is  not  referred  to  in  the  indenture  by  the 

date,  484,  485. 
If  the  justices  who  sign  the  allowance  have  no  jurisdiction  in  the  place  where 

the  master  lives,  notice  of  the  intended  binding  must  be  given  to  the  overseers 

of  that  place  before  allowance,  448.    (And  8  B.  %  C.  772.; 
Justices  of  the  county  allowed  a  binding  to  a  master  resident  in  an  exclusive 

jurisdiction  within  the  county,  the  indenture   is  void  for  want  of  notice, 

485. 
Justices  "  of  county  aforesaid  "  sufficient,  if  those  words  can  apply  to  one  county 

only,  ib. 
No  child  can  be  bound  a  parish  apprentice  till  he  is  nine  years  old,  449. 

10.  Enrolment  of  Indenture. 

No  person  deemed  an  apprentice  to  the  master  of  a  merchant  ship  till  the  inden- 
ture is  enrolled,  452,  486. 

Where  an  indenture  was  not  enrolled  according  to  5  Eliz.,  service  under  it  gave 
settlement,  486. 

1 1 .  Service  and  Residence. 

The  settlement  is  where  he  inhabits,  (See  3  W.  &  M.  c.  11, 425),  not  where  he 

serves,  492,  as  an  apprentice  for  the  last  forty  days,  486,  487. 
The  forty  days'  residence  required  by  13  &  14  Car.  II.  c.  12,  425. 
Residence  for  forty  days  in  A,  and  then  forty  days  in  B,  an  J  then  one  day  in  A, 

the  settlement  is  in  A,  487. 
Forty  successive  days  unnecessary,  ib. 
So  also  master's  residence  and  settlement  are  immaterial,  ib. 
The  inhabitation  must  be  in  the  character  of  an  apprentice,  489. 
Residence  with  a  relative  on  account  of  illness,  with  consent  of  master,  gives  no 

settlement,  488. 
So  also  where  apprentice  became  a  cripple,  returned  to  his  master,  and  was  by 

hira  placed  with  the  mother  in  the  same  parish,  488. 
Or  where  he  was  put  by  his  master,  and  at  his  expence,  in  the  workhouse, 

488,  489. 
Or  where  residing  in  one  parish  on  account  of  illness,  he  does  some  work  for 

his  master  in  another,  492. 
Performance  of  actual  service  is  not  material,  488. 
Inhabitation  by  indulgence  is  not  sufficient,  as  where  apprentice  went  home  on 

Saturdays,  and  absconded  on  the  Monday,  489,  490,  491,  492. 
The  service  ceased  on  the  Saturday,  ib, 
But  where  the  master  and  apprentice  worked  in  one  parish,  and  both  returned 

to  master's  house  on  Saturdays  and  Sundays  in  another  parish,  this  last  resi- 
dence is  under  the  indentures,  489,  490. 
Residence  by  apprentice  with  his  master,  both  being  on  duty  in  the  militia, 

sufficient,  492,  493. 
Returning  to  school,  and  not  at  master's  expence,  is  not  sufficient,  494. 
Apprentice  sleeping  on  board  of  a  ship  lying  within  a  parish,  and  in  the  course 

of  trade,  gains  a  settlement  there,  493,  494. 
So  also  where  ship  laid  up  in  winter,  and  apprentice  resided  with  his  parents, 

without  working  for  his  master,  who  paid  a  compensation,  494,  495. 
Sleeping  in  master's  parish  without  his  knowledge  is  not  sufficient,  495. 
But  if  with  the  knowledge  of  a  second  master  it  is  sufficient,  495,  496. 
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APPRENTICESHIP— continued. 

Of  Vacating  the  Apprenticeship— continued. 

Apprenticeship  is  a  persooal  trust,  and  determines  by  death  of  either  party,  519. 
But  a  parish  apprenticeship  continues  till  three  months  after  the  death  of 

master  of  the  apprentice,  then  living  with  the  family,  520. 
And  in  certain  cases  the  justices  have  power  to  ordei  such  apprentice  to  serve 

the  residue  of  his  term,  436. 
Justice  may  discharge  parish  apprentice,  when  the  master  cannot  employ  him, 

438. 

14.  Evidence. 

Secondary  evidence  of  lost  indenture,  admissible,  828. 

Parish  register  the  best  secondary  evidence  of  parish  indentures,  to. 

Indenture  executed  thirty  years  ago  presumed  to  have  been  stamped,  though 

no  entry  in  stamp  office,  829. 
Parol  indenture  inadmissible,  till  both  parts  of  indenture  proved  to  have  been 

lost,  829,  830. 
What  is  not  sufficient  evidence  thereof,  ib. 

Any  person,  into  whose  hands  it  has  been  traced,  must  be  called,  830, 833, 834. 
Declaration  of  the  master,  that  he  delivered  it  to  the  overseers,  is  not  sufficient, 

master  being  alive,  ib. 
Declaration  of  pauper  not  Irving  that  he  burnt  it,  and  of  master's  executrix  that 

she  could  not  find  it,  without  search  among  papers,  is  sufficient  evidence,  831. 
Proof  of  the  existence  of  indenture  with  all  requisite  essential  preliminaries  to 

any  parol  evidence  of  its  contents,  831. 
Execution  must  be  proved  by  party  calling  for  it,  though  it  coasts  from  the 

adverse  party,  832. 
Character  of,  after  twenty  years,  presumed  from  being  treated  and  working  as 

such,  all  papers  having  been  burnt,  833. 
Assignment  by  indorsement,  inadmissible  unless  stamped,  834. 
Recital  of  premium  by  law  out  of  charitable  fund  no  evidence,  if  payment  of 

premium  proved,  aliunde,  835. 

ARREST. 

Residence  under,  in  the  parish  in  which  tenement  lies,  sufficient,  586. 
For  bastardy,  does  not  dissolve  a  contract  of  hiring,  414. 

ASSIGNMENT.     See  Apprentice  (12.) 

A  person  is  not  strictly  assignable,  503. 

But  it  may  be  evidence,  if  master  consent  to  apprentice  serving  assignee,  ib. 

Of  parish  apprentice  must  be  with  consent  of  justices,  449. 

It  must  be  stamped,  if  the  original  indenture  required  it,  446,  447. 

ASSISTANT  OVERSEER. 

May  be  appointed  with  salary,  14. 

Form  of  appointment,  46,  n.  (6.) 

His  duties,  14,  n.  (a)  136,  137. 

Cannot  for  his  own  profit  provide  goods,  &c,  for  the  poor,  372. 

ATTAINTED  PERSON. 

May  acquire,  or  communicate  a  settlement,  276. 

ATTESTATION. 

Certificates  must  be  attested  by  two  witnesses.     See  Certificate  (5.) 
Wills  of  real  property  must  be  attested  by  three  witnesses,  799* 
One  attesting  witness  must  in  general  be  called,  ib. 
When  his  attendance  dispensed  with,  id. 

AXIOMS. 

Effect  of  fraud  prevented,    when  the  interference  does  not  infringe  a  higher 
principle,  315. 

B 
BAILIFF. 

Office  of,  in  a  borough,  is  within  3  and  4  W.  &  M.  c.  10,  s.  6,  643 
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BIRTH,  SETTLEMENT  BY— continued. 
Of  Legitimate  Children — continued. 

Child  of  vagrant  settled  where  born,  278,  283. 

So  also  children  born  here  of  Irish  p*rents,where  the  parents  are  irremovable,  888. 

Evidence, 

Legitimacy  presumed  alter  proof  of  marriage  of  parents,  804. 

Though  separated  by  deed,  ib. 

Same  if  divorced,  ib. 

Illegitimacy  inferred  from  treatment  of  a  child  by  parent,  ib. 

Declaration  of  dead  parents  that  child  was  born  tefore  marriage  admissible,  ib. 

as  to  place  of  birth,  not  admissible,  806. 

Register  of  baptism  per  se,  not  sufficient  evidence  of  place  of  birth,  ib. 

If  the  child  then  very  young,  register  may  be  so,  ib. 

Register  not  evidence  of  time  of  birth,  802. 

Parents  may  prove  they  were  never  married,  though  they  have  cohabited  as 

such,  803. 
May  prove  criminal  intercourse,  but  not  non-access,  803,  804. 

Of  Illegitimate  Children.    See  Bastards. 

BIRTHS  AND  BURIALS. 

Collector  of  duties  on,  an  office  within  3  &  4  W.  fie  M.  c.  11,  s.  6,  644,  645. 

BOOKS. 

Parish,  to  be  kept  in  such  place  and  manner  as  inhabitants  in  vestry  shall  direct, 

208. 
Exception  of  register  of  marriage,  baptism,  and  burials,  ib. 
Penalty  on  persons  injuring  them,  ib. 

refusing  to  deposit  them  in  the  place  selected,  ib. 

Inspection  of,  enforced  by  mandamus,  though  time  for  appeal  elapsed,  217,  259. 
Copies  to  be  granted,  259. 

BOROUGH. 

Warden  of,  office  of,  is  an  office  within  3  fie  4  W.  &  M.  c.  11,  s.  6,  640,  641. 

BOROUGHS. 

If  a  borough  has  not  six  justices,  the  appeal  against  the  rate  must  be  to  the 

county,  145  ;  formerly  if  not  four,  140. 
If  the  number  sufficient,  but  some  one  interested,  the  appeal  must  be  to  the  borough 

sessions,  143. 

BRIDGE. 

Being  charged  with  and  paying  rates  for  county,  gives  no  settlement,  656. 
lolls  of  a  bridge  are  a  tenement,  530. 

collected  only  on  one  side,  may  be  distributed  over  the  whole 

line  for  the  purpose  of  a  rate.    See  Appendix. 

BURIALS  AND  BIRTHS. 

Office  of  collector  of  duties  on,  within  3  fie  4  W.  fie  M.  c.  1 1,  s.  6,  645. 

C. 

CANALS. 

Rate  for.    See  Rate,  (11.) 

See  also  Property  where  to  be  rated. 

CANCELLING. 

What  amounts  to  a  cancellation  of  indenture  of  apprenticeship,  509,  510,  513, 
517,  518.    See  Apprenticeship,  (13.) 

CANTEEN. 

Increased  profits  of  a  building  used  as,  may  be  included  in  the  rate,  95. 

CASE,  SPECIAL. 

Sessions  not  bound  to  gr,ant  it,  787. 
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CERTIFICATE— continued. 

4.  Of  Signature  and  Seals, — continued. 

A  certificate,  sixty-three  yean  old,  signed  by  one  churchwarden  and  one  over- 
seer, presumed  to  be  good,  666,  667,  668. 

After  seventy  years,  and  recognition  of  the  certificate  by  the  parish,  it  may  be 
presumed  that  a  churchwarden  was  sworn  in  before  he  executed  it,  671. 

But  where  five  officers  were  appointed,  and  two  signed,  the  facts  presumed  to 
render  it  valid,  672. 

There  must  be  distinct  seals  for  each  signature,  669,  670. 

Persons,  described  as  officers  of  the  parish,  may  be  shewn  to  be  officers  of  a 
hamlet,  673. 

5.  Of  Allowance  and  Attestation. 

It  must  be  allowed  and  subscribed  by  two  justices,  662,  673.  | 

If  the  parish  is  in  two  counties,  by  the  justices  of  either,  673. 

It  must  be  attested  by  two  witnesses  before  allowance,  662. 

Where  an  order  stated  that  a  certificate  was  duly  allowed,  attestation  will  be 

presumed,  673. 
The  justices  may  be  the  witnesses,  ib. 
The  attestation  may  be  proved  before  the  allowing  justices,  by  persons  who  saw 

witness  sign,  674. 

6.  Proof  of  Certificate. 

A  certificate  allowed  and  executed,  certified  by  the  justices,  admissible,  without 
further  proof,  674. 

Produced  by  overseer,  sufficient  proof  of  custody,  828. 

The  production  of  a  certificate,  thirty  years  old,  is  sufficient,  without  giving  any 
account  of  it,  675. 

If  any  account  required,  the  overseer  who  produces  it  may  be  examined  for  that 
purpose,  674. 

But  an  entry,  made  by  a  parish  officer  in  an  old  book,  of  having  received  a  cer- 
tificate, is  not  evidence  for  them,  674, 828. 

Connected  with  an  order  for  granting  it,  it  may  be,  828. 

7.  Of  the  Delivery. 

A  certificate  of  the  master  must  be  delivered  to  the  parish,  to  prevent  his 

apprentice  gaining  a  settlement,  675.     See  n.  (6.) 
So  also  a  certificate  given  by  a  friendly  society,  675, 676. 
Delivery  presumed  at  the  time  the  pauper  went  into  the  parish,  828. 

8.  Persons  protected  by. 

A  person  who  resides  in  a  poor  house,  situate  without,  but  belonging  to,  the 
certificated  parish,  676. 

9.  To  whom  it  extends. 

"  Family"  includes  unborn  child,  676. 

restrained  to  those  who  constitute  part  of  the  existing  household,  678. 

"  Wife  and  family,"  semble,  includes  second  wife,  ib. 

"  A.C.,  spinster,  and  the  child  she  goeth  with,"  comprehends  the  child,  though 

a  bastard,  ib. 
Secus  "  all  the  children  she  might  have,"  676. 
Children  who  have  become  heads  of  families  are  not  included,  677. 
Grandchildren  are  included  only  when  the  parent  is  named  in  the  certificate,  ib. 
1 1  extends  to  those  only  who  come  to  reside,  and  actually  reside  under  it,  678. 
An  emancipated  son  ceases  to  be  part  of  "  the  family"  under  the  certificate, 

678.  679. 
A  child  named  in  the  certificate  follows  his  father's  settlement,  for  he  does  not 

inhabit,  suo  jure,  but  as  part  of  the  family,  680,  681. 
If  two  children  are  mentioned  by  name,  an  elder  child  is  not  included,  682. 
A  certificate  of  friendly  society  to  the  father,  will  include  an  unemancipated 

daughter,  683. 

10.  Effect  of. 

It  is  not  evidence,  even  as  an  admission,  unless  properly  signed,  673,  675. 
It  is  conclusive  only  between  the  original  parties,  684. 
It  is  a  kind  of  estoppel  and  not  to  be  favoured,  684. 

The  certifying  parish  may  enquire  into  the  truth  of  the  certificate  in  a  question 
with  a  third  parish,  684. 
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CESTUI  QUE  TRUST. 

Residence  by,  sufficient  to  give  a  settlement  by  Estate,  601.    See  Estate. 

CHAPELS. 

Rateable  when  profit  made  of  them,  57. 

CHARGEABILITY. 

Actual  chargeability  essential  before  removal,  748,  749. 

There  must  be  a  complaint  of,  740. 

And  adjudication  of,  748,  749. 

Every  unmarried  woman  with  child  deemed  chargeable,  709. 

Though  certificated,  725. 

So  also  a  married  person  pregnant  with  bastard,  716,  717,  718. 

Upon  removal,  justice  must  adjudge  such  person  to  be  chargeable,  724. 

This  constructive  chargeability  not  within  59  Geo.  III.  c.  12,  s.  33,  278. 

Poor  persons  born  in  Scotland,  ficc.   being  chargeable,  removed  to  their  native 

land,  726,  727. 
Persons  may  be  chargeable,  and  not  removable. 
e.  g.  Nurse  child,  286. 

—  Servant  pregnant  with  bastard,  723. 

—  Wife  deserted  resident  on  husband's  estate,  716. 

CHARITY. 

Lands  appropriated  to  charitable  purposes  are  rateable,  if  beneficially  occupied, 

63,54. 
Objects  of  the  charity,  as  lunatics,  not  rateable,  53. 
No  settlement  can  be  gained  by  residence,  or  hiring  service  in  certain  charitable 

institutions.    See  Bastard  &  Settlement. 
Employment  from  charitable  motive  is  not  a  hiring,  331,  333. 
Where  premium  supplied  by  public  charity,  no  stamp  requisite,  428. 
What  is  a  public,  465.    See  Apprentice,  (6.) 
Residence  in  a  tenement,  as  a  matter  of  charity,  confers  a  settlement,  554. 

CHATTEL. 

The  value  of  no  chattel  can  be  added  to  make  the  tenement  of  annual  value  of 

JO/.,  539. 
What  is  a  chattel,  or  what  is  parcel  of  freehold.    See  Tenement,  (2.) 

CHILDREN.    See  Bastard—Birth.     ••  Settlement." 

Orphan  children  may  be  sent  by  guardians  to  workhouse,  225. 

So  also  children  of  tender  years  becoming  chargeable  from  accident  or  mis- 
fortune, ib. 

Or  they  may  be  placed  with  a  reputable  person  in  and  near  the  parish  with 
weekly  allowance,  ib. 

To  be  delivered  to  their  parents  on  request,  ib. 

No  child  under  seven  to  be  separated  from  parents  without  consent,  ib. 

Who  are  comprehended  by  this  word  and  a  certificate,  676.  See  Certifi- 
cate, (9.) 

Children  means  legitimate  children  only,  676. 

Nurse  to  be  removed  with  their  parents,  whether  legitimate  or  not,  286. 

But  to  be  maintained  by  the  parish  in  which  the  child  is  settled,  ib. 

Of  sufficient  ability,  bound  to  maintain  their  parents,  163,  164.  See 
Relief,  (1.) 

Legitimate  children  only  intended,  165. 

How  bastards  maintained.    See  Bastard,  Vol.  I. 

How  they  cease  to  be  part  of  the  family.    See  Emancipation. 

CHIMNEY  SWEEPERS. 

Children  under  eight  years  of  age,  457,  or  above  sixteen,  431,  cannot  be  bound 
apprentice  to. 

CHURCH. 

A  rate  for  ornaments  and  repairs  of  parish,  is  within  3  W.  III.,  c.  11,  s.  6, 

656. 
Notice  of  vestries,  to  be  given  in,  205,  and  affixed  to  the  door  of,  ib. 
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CONSENT. 

Generally  master  to  his  apprentice,  not  sufficient,  498.    See  Apprentice,  (12.) 
Particular,  may  be  inferred,  497. 

CONSIDERATION. 

Must  amount  to  30/.  to  enable  purchaser  to  gain  settlement  by  it,  618. 

Paid,  or  contracted  for  a  relation  to  apprentice,  must  be  inserted  in  the  deed, 

426. 
If  it  is  6d.  not  necessary,  464. 

It  must  be  money,  or  some  valuable  thing  to  the  master,  468. 
Food  for  apprentice  is  not,  td.     See  Apprentice,  (6.) 

CONSTABLE. 

A  place  having  a  constable,  is  a  vill,  9. 

Must  receive  pass  of  vagrants,  Scotch,  &c,  and  convey  paupers  direct  to  the 

place  if  in  his  county,  728. 
If  out  of  county,  to  constable  of  adjoining  county,  ib. 
To  be  reimbursed  by  high  constable,  730. 
Penalty  for  neglect,  731. 

Costs  of  indictment  for  assaulting,  not  payable  out  of  the  poor's  rate,  47. 
Serving  the  office  of,  gains  a  settlement,  646. 
Is  in  office,  before  he  is  sworn,  648. 

CONTRACT. 

Persons  having  the  management  of  the  poor  cannot  be  concerned  in,  for  pro- 
visions for  the  poor,  32.    See  Ovxrseirs,  11.4. 
Is  legal  for  a  hiring,  though  made  on  a  Sunday,  331. 

COPY. 

Of  public  documents  admissible,  796. 

Of  private  documents  after  proof  of  loss  of  original,  801. 

Or  possession  by  the  opposite  party,  ib. 
Of  parish  books  or  papers  to  be  given,  on  demand,  to  persons  rated,  or  liable  to 

be,  259. 
Attested,  and  no  other,  of  soldiers'  examination,  admissible,  743. 

COPYHOLD. 

Guardian  of,  may  gain  a  settlement  by  residence,  610.     See  Estatf. 
Fines  for  renewal  of,  are  not  rateable,  70. 

CORPORAL  PUNISHMENT. 
Not  allowed  in  workhouse,  197. 

CORPORATION. 

Churchwardens  and  overseers  are,  for  certain  purposes,  a  corporate  body,  192. 

See  CnURCHWARDENS. 

Is  rateable  to  the  poor,  54. 

When  the  corporate  body,  and  not  the  burgesses,  are  considered  as  occupiers, 

85,  86. 
Books  of,  evidence  between  members,  797. 
May  derive  a  tenement  for  purposes  of  settlement,  without  deed,  527,  530, 

COSTS. 

The  sessions  may  give  costs  upon  an  appeal  against  any  neglect,  act,  or  thing 

done,  or  omitted  by  overseers,  or  by  justices,  140. 
May  be  awarded  on  appeal  against  appointment  of  overseers,  27. 
So  also  upon  an  appeal  against  a  rate,  140. 
And  against  overseers'  accounts,  265. 
On  appeal,  by  overseer,  disallowance  of  accounts  payable,  by  order  of  sessions, 

out  of  poor  s  rate,  268,  269. 
Awarded,  by  suspension  of  order  of  removal,  to  be  paid  by  the  parish  to  whom 

the  order  is  directed,  709,  751. 
Appeal  against  an  order  for  such  costs,  if  exceeding  20/.,  709,  751. 
May  be  given  upon  appeal  concerning  any  settlement,  790. 
So  also  after  notice  of  appeal,  ib. 
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DECLARATION— continued. 

Secus,  as  to  place  of  birth,  805. 

Of  rated  inhabitants  admissible  against  their  own  interest,  802,  869. 

DEED. 

Apprenticeship  must  be  created  by,  455. 

Secondary  evidence  of,  admissible  after  proof  of  loss,  or  possession  by  opposite 

party,  801. 
Execution  must  be  proved  by  attesting  witness,  797. 
When  dispensed  with,  ib, 

DEFEASIBLE. 

A  tenancy  for  a  year,  defeasible  on  a  month \  notice,  gives  a  settlement,  558. 
So  also  a  hiring  for  a  year  defeasible  on  notice,  358, 369,  390. 

DELIVERY. 

Of  certificate,  essential  to  prevent  apprentice  to  certificated  person  conferring  a 

settlement,  675,  676. 
Of  suspended  order  of  removal  must  be  within  a  reasonable  time,  754. 

DEMAND. 

Express,  of  surplus  alter  distress  for  poor  rate,  necessary  to  enable  person  to  sue 
for  it,  30. 

DEPUTY. 

Can  gain  no  settlement  by  serving  an  office,  637. 

DESERTER. 

Can  gain  no  settlement  by  hiring  and  service,  276,  321. 

Nor  by  residence  for  concealment  on  a  tenement  taken  by  his  wife,  522,  523. 

DESERTION. 

Of  wife  and  children,  by  running  away  and  leaving  them  chargeable,  is  an  act  of 

vagrancy,  172. 
Upon,  of  wife,  or  children,  the  overseers  may  seize  the  goods  and  receive  the  rents 

of  party  deserting,  171, 172. 
Actual,  essential — mere  refusal  to  maintain  not  equivalent  to,  174. 

DEVISE. 

Of  real  property,  proved  by  will  only,  799. 
Must  be  attested  by  three  witnesses,  ib. 
Of  personal  property,  801.     See  Administration. 
In  trust  for  A.t  enables  A.,  by  residence,  to  gain  a 

DIRECTION. 


settlement,  601, 602. 


Not  an  essential  part  of  a  certificate,  666.     See  Certificate  (3). 
Essential  in  order  of  removal,  750.     See  Removal  (5). 

DISPENSATION. 

Is  where  the  service  is  constructive,  the  relation  of  master  and  servant  continuing, 

but  actual  service  dispensed  with,  385. 
Doctrine  of,  not  to  be  extended,  410.     See  Hiring  and  Service  (2,  3). 

DISSOLUTION. 

Must  be  by  mutual  consent,  or  upon  justifiable  cause  of  complaint,  397. 

DISTRESS  FOR  RATE. 

Demand  at  corporate  meeting  or  on  premises  sufficient,  where  an  act  required 

previous  demand,  55. 
No  action  sustainable  for  a  rate,  150,  157. 

Overseers  may  distrain,  and  if  no  goods,  the  party  may  be  committed,  150. 
Form  of  commitment,  156. 

Goods  may  be  levied  elsewhere,  if  not  sufficient  in  parish,  150. 
Party  may  appeal  against  distress,  ib. 
If  not  sufficient  in  the  county,  then  in  any  other  county,  150,  151. 

VOL.  IV.  QQQ 
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EMANCIPATION— continued. 

Infant  gaining  a  settlement  in  own  right,  even  in  father's  parish,  amounts  to, 

298. 
Residence  by  a  minor  residing  with  an  uncle,  and  occasionally  visiting  his  father, 

is  not,  298, 299. 
A  minor,  living  away  from  his  father  from  four  till  twenty -one  supported  by 

his  grandfather,  and  at  his  death  by  his  will,  is  not,  at  eighteen,  299. 
Nor  an  adult  carrying  on  a  distinct  trade,  but  living  with  his  mother,  301. 
Nor  a  minor,  working  about  the  country  for  himself  and  returning  to  his  father 

at  his  pleasure,  301. 
Secus  if  he  is  hired  and  serves  for  a  year  in  an  extra-parochial  place,  and  returns 

before  twenty-one,  302. 
Or  is  an  apprentice  to  a  certificated  man  and  returning  before  twenty-one,  303, 

or  after  twenty-one,  302. 
Or  if  the  indenture  is  void,  305. 

Nor  a  miuor  working  for  relatives  who  maintain  him,  303. 
It  is,  where  an  adult  goes  into  service,  306. 
So  also  where  an  infant  daughter  placed  with  an  uncle  continued  to  be  with  him 

when  she  came  of  age,  307,  308. 
So  also  a  child  included  in  a  certificate  as  part  of  the  family,  was,  when  an  adult, 

hired  and  served  for  a  year  in  the  certificated  parish,  307,  308. 
So  also  a  minor  who  went  to  sea,  and  continued  there  till  he  became  twenty-one, 

is  emancipated  at  twenty-one,  and  settled  where  his  father  then  settled,  308 , 

310  j  but  he  follows  father's  settlement  acquired  before  he  became  twenty-one, 

210,211. 
Emancipation  by  settlement  dates  from  the  completion  of  the  settlement,  309. 
W here  a  settlement  of  father  is  obtained  by  twenty  years'  adverse  possession, 

a  son  emancipated  before  they  are  completed,  follows  it,  616. 

EMBEZZLEMENT. 

Of  goods  provided  for  the  use  of  the  poor  is  indictable,  or  punishable  upon  sum- 
mary conviction,  197. 

EMPLOYMENT. 

Overseers  must  endeavour  to  find  for  the  poor,  184. 

Of  poor  may  be  in  a  trade,  ib. 

or  on  land  rented  or  purchased  for  the  purpose,  176,  177. 

ENLISTMENT  AS  A  SOLDIER. 

Emancipation  by,  295,  296, 297.  * 

ENTIRETY. 

Tenement  need  not  be  entire  for  the  purpose  of  settlement,  541.     See  Tene- 
ment (4.) 

EQUITABLE. 

It  must  be  an  estate,  and  not  a  mere  interest,  to  give  a  settlement,  588,  589,  631. 

ESTATE,  SETTLEMENT  BY. 

General  statement  of  the  law,  588. 
Division  of  subject,  589. 

I.  Of  Estate*  not  acquired  by  purchase. 
1.  Nature  of  the  thing  or  property. 

It  must  be  part  of  the  realty,  590. 

Therefore  residence  on  leasehold  or  freehold  estate  upon  which  the  resident  has 
a  rent  charge,  is  not  sufficient,  591. 

Nor  where  a  schoolmaster  receives  an  annuity  charged  for  him  on  real  pro- 
perty, 591,  592. 

Same  if  the  schoolmaster  is  the  cestuique  trust,  592,  n. 

Rent  received  by  burgesses  from  estates,  belonging  to,  and  let  by,  the  corpora- 
tion, is  not  sufficient,  593. 

Nor  a  right  of  common  or  turbary  never  used,  592. 

t .  Tenure  and  Duration  of  Interest. 

The  right  to  occupy  land  as  appurtenant  to  yearly  service,  gives  no  settlement, 
592. 

Q  Q  Q  2 
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ESTATE,  SETTLEMENT  BY— continued. 
Estate  in  Mortgage, 

Mortgager  or  mortgagee  in  possession,  may  acquire  a  settlement,  61 1. 

Residence  by  mortgager  to  superintend  repairs,  is  not  sufficient,  612. 

Residence  on  estate  after  conveyance  to  trustees  for  sale,  gives  a  settlement, 
612,  613,  614.     Contra,  614,  sed  quere. 

Husband  purchased  an  estate  and  conveyed  it  to  trustees  to  pay  purchase- 
money,  with  remainder  to  the  sole  use  of  his  wife.  He  resided  on  it  after- 
wards, but  gained  no  settlement,  613,  614. 

By  Estate  of  doubtful  or  incomplete  Title, 

Peaceable  possession  for  twenty  years  is  a  sufficient  estate,  614,  615. 

Strict  title  not  required  as  an  ejectment,  615. 

Possession  for  eighteen  years  has  been  considered  sufficient,  but  it  seems  nothing 

less  than  twenty  years'  adverse  possession  by  tenant  at  will,  will  do,  616. 
Undisturbed  residence  by  son  of  mortgagee,  upon  a  claim  of  right,  on  an  estate 

mortgaged  to  the  parish  by  the  father,  is  sufficient,  616,  617. 
So  also  residence  for  forty  days  after  a  contract  for  the  sale,  but  before  execution 

of  it,  617. 
The  settlement  by  twenty  years'  possession  dates  from  the  beginning  of  that 

time,  616. 

II.  Of  Estates  by  Purchase  for  pecuniary  considerations,  618. 

1.  What  is  a  purchase. 

If  a  father  gains  no  settlement  by  purchase,  neither  does  a  son  by  residence 
with  him,  618. 

"  Purchase  "  confined  to  cases  where  the  consideration  it  pecuniary,  619. 

A  conveyance  from  father  to  daughter  for  natural  affection,  is  not  a  pur- 
chase, 618,  619. 

Nor  where  the  consideration  was  natural  affection  and  10/.,  the  value  ex- 
ceeding 10/.,  619. 

But  a  grant  of  waste  with  nominal  fine,  heriot,  and  quit  rent,  is  a  purchase, 
619,  620. 

Grant  of  licence  to  inclose,  does  not  pass  any  interest  in  the  land,  621. 

Nor  the  vendee  of  the  grantee  of  such  licence,  621, 622. 

Such  persons  are  not  removable,  622. 

Grant  of  copyhold  without  custom  is  not  sufficient,  620. 

2.  Of  the  consideration  paid. 

The  sum  of  30/.  must  be  bond  fide  paid,  622,  623. 

Proof  of  a  sum  paid  greater  than  the  consideration  rented,  is  good,  623. 

Part  payment  by  parish  officers  sufficient,  6*23. 

Expences  of  a  surrender  of  copyhold  form  no  part  of  the  "sum  paid," 

t)23,  624. 
Where  money  was  borrowed  on  mortgage  of  the  premises,  and  paid  to  vendee, 

it  is  sufficient,  624. 
Secus  if  the  consideration  money  is  not  paid,  but  remains  upon  the  security 

of  the  premises,  626,  627. 
A  purchase  of  premises,  previously  mortgaged  and  not  paid  off,  for  less  30/., 

is  not  sufficient,  625. 
Mortgagee  entering  as  creditor  for  more  than  30/.  gains  a  settlement,  632. 

3.  Money  laid  out  after  purchase. 

Money  laid  out  in  the  erection  of  a  shop  after  purchase,  cannot  be  reckoned, 
627. 

4.  Equitable  Interest  in  Purchased  Lands. 

Possession  given  after  payment  of  one  instalment,  second  was  not  paid,  and 
contract  rescinded,  this  is  not  such  an  equitable  interest  as  to  give  settle- 
ment, 627,  628,  629. 

Payment  of  deposit  does  not  give  an  equitable  estate,  629. 

An  agreement  by  a  father  to  advance  money  to  his  son  to  buy  house,  and  the 
father  to  occupy  it  for  his  life,  gives  the  rather  no  estate,  630. 

The  relation  of  trustee  and  cestuique  trust  must  be  created,  631. 

Equitable  right  only  is  not  sufficient,  ib. 

Payment  of  the  residue  of  purchase-money,  after  pauper  had  sold  the  estate, 
does  not  relate  back  to  the  commencement  of  his  possession,  ib. 

Where  no  contract  is  executed,  payment  of  the  whole  of  the  consideration 
gives  an  equitable  estate,  631. 
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EXTRA-PAROCHIAL  PLACE. 

A  township  may  be,  7. 

And  have  overseers,  8. 

May  be  taxed  in  aid,  735. 

Bastard  born  in,  has  no  settlement,  275,  279.     See  Casual  Poob. 

Removal  to  and  from,  without  overseers,  is  bad,  735. 

Overseers  should  first  be  appointed  for,  ib. 

A  hiring  may  be  made  in,  331. 

F. 

FAMILY. 

Meaning  of,  in  certificate,  restrained  to  those  who  form  part  of  the  existing  house- 
hold, or  fire  side,  678. 
Does  not  include  a  bastard,  284. 

A  child  continues  a  member  of,  till  emancipation,  309.     See  Emancipation. 
Desertion  of.    See  Desertion. 
Order  of  removal  of,  suspended  when  removal  of  the  principal  is  suspended,  710. 

FARMER. 

Is  not  rateable  for  his  stock,  64. 

FATHER. 

Legal  power  of  over  child,  ceases  at  twenty-one,  311. 

May  hire  his  son,  as  a  servant,  327. 

Has  no  authority  at  common  law  to  bind  minor  without  his  consent,  460 

Child  follows  settlement  of,  289.    See  Parentaoe. 

FERRY. 

Lessee  of,  not  rateable,  114,  117. 

FIRS. 

Planted  to  shelter,  and  cut  out  to  encourage  oaks  and  not  for  sale,  are  not  rate- 
able, 81. 

FISHERY. 

Tithes  of,  are  rateable,  70. 

Held  under  a  parol  agreement  as  a  tenement  within  13  &c  14  Car.  II.,  525. 

FIXTURES. 

Landlord's,  parcel  of  the  freehold,  may  be  considered  part  of  the  tenement,  565, 
566,  851. 

If  tenants',  566. 

FOREIGNER. 

May  acquire  a  settlement. 

By  hiring  and  service,  275,  276. 

By  renting  a  tenement,  583. 

If  he  has  acquired  none,  he,  his  wife  and  children,  arc  Casual  Poor.   Sec  Casual 

Poor. 
Wife  may,  by  his  consent,  be  removed  to  her  maiden  settlement,  716. 

FORM. 

Matters  of,  may  be  corrected  by  sessions,  782. 

Want  of,  in  rate,  does  not  prevent  a  person  paying  from  gaining  settlement,  656. 

Nor  under  distress  for,  illegal,  156. 

FORMS.    See  title  Precedents. 

FORTY  DAYS. 

Residence  of,  required  by  13  &  14  Car.  II.,  274. 

FOUNDLINGS. 

No  child,  nurse,  or  servant  received  in  hospital  for,  shall,  by  virtue  thereof, 
gain  a  settlement,  279. 
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GRANDFATHER  AND  GRANDMOTHER. 

Of  ability,  are  bound  to  maintain  grandchildren,  163. 

Settlement  of  paternal  grandmother  preferred  to  that  of  the  mother,  290. 

GRASS. 

Renting  after,  gives  settlement,  527,  528. 

Mere  pasture  is  not,  527. 

Grant  of  profits,  is  a  grant  of  the  land,  ib. 

GUARDIAN. 

In  socage,  residing  on  ward's  estates,  gains  a  settlement,  609. 
There  can  be  no,  of  an  equitable  estate,  610,  611. 
A  mother  may  be,  of  a  copyhold  estate,  if  no  custom,  610. 
As  to  consent  to  marriage,  see  Marriage. 

GUARDIANS. 

Of  Poor  in  Single  and  Incorporated  Parishes, 

Statutes  relating  to,  214. 

Not  extended  to  parishes  who  do  not  agree  to  adopt  them,  ib. 

Two-thirds  of  the  persons  rated,  and  attending  meeting,  to  signify  their  adop- 
tion of  the  provisions,  215. 
Form  of  approbation.    Appendix. 

Three  persons  to  be  selected  as  guardians,  and  three  as  governors,  215. 
Salaries  to  be  fixed,  ib. 

Justices  to  approve,  ib.    Form  of  agreement  and  consent.    Appbidix. 
Justices  may  appoint  two  out  of  three,  or  more,  if  necessary,  and  so  desired  by 

the  parish,  215,  216. 
Two  or  more  parishes,  within  ten  miles  of  the  workhouse,  maj  unite,  216. 

Form,  Appendix. 
Casual  poor  therein  to  be  relieved  conjointly,  216. 
Notice  of  meetings,  and  who  may  vote,  ib. 

Guardians  to  supersede  the  overseers  in  the  management  of  the  poor,  217. 
They  need  not  sign  indentures  of  apprenticeship,  ib. 
The  binding  may  be  by  churchwardens,  &c,  ib. 
The  overseers  are  to  make  the  rate,  ib. 
Limit  of  rate,  233. 
Guardians  to  order  churchwardens,  and  to  pay  them  the  necessary  money,  217, 

218. 
Accounts  of  churchwardens,  &c,  to  be  examined  at  monthly  meeting,  and 

quarterly  by  visitors,  being  first  verified  on  oath  before  justice,  217. 
Any  rated  inhabitant  may  inspect  accounts,  though  time  for  appeal  has  elapsed,  ib. 
Notices  to  be  given  to  overseers  to  be  served  on  guardians,  218. 
Service  by  mistake  on  overseers  valid,  ib. 

Illegitimate  children,  born  in  workhouse,  follow  mother's  settlement,  ib. 
Guardian,  de  facto,  may  apply  for  an  order  of  application,  ib. 
Visitor  to  be  appointed  by  justice,  out  of  three  persons  nominated  by  guardians, 

218  ;  in  single  parishes,  219. 

shall  settle  accounts,  ib. ;  and  doubts  as  to  persons  who  ought  to  be 

sent  to  workhouse,  219. 

may  appoint  a  deputy,  218. 

his  duties,  ib.t  219. 
is  exempted  from  all  parish  offices,  ib. 
Treasurer,  how  appointed,  ib. 

Security  to  be  given,  ib. 

His  duty  and  salary,  ib. 

Governor  may  be  appointed  with  wages,  220. 

is  removable  for  misbehaviour,  ib. 

Guardian,  visitor,  treasurer,  and  governor,  to  hold  office  till  the  Easter  week 

next  after  appointment,  220. 
Poor-house  to  be  provided  by  guardians,  ib. 
• to  be  situate  in  the  parish,  220,  221. 

may  be  sold,  and  occupiers  removed,  221,  222,  223. 

application  of  the  money,  224. 

to  be  free  from  taxes,  except  such  and  to  such   amount,  as  the 

house  previously  assessed,  221. 

Visitor  and  guardian  to  be  a  body  corporate,  ib. 
Guardian's  power  of  buying  and  leasing  lands,  ib. 
of  borrowing  money,  i6.  222,  223,  224,  225. 
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HIRING  AND  SERVICE,  (Settlement  by.) 
The  Contract. 

General  principles,  318,  319. 

The  parties  must  be  capable  of  making  contract,  319. 

Must  be  unfettered  by  any  subsisting  contract,  unmarried  and  without  children, 

ib. 
It  must  be  for  a  year  prospectively,  implied  or  expressed,  ib. 
The  relation  must  exist  for  the  whole  time,  ib. 

Tlie  Service. 

General  principles,  319. 
It  must  be  for  a  year,  ib. 
The  last  forty  days  determines  the  place  of  settlement,  ib. 

Division  of  the  subject. 

I.  Hiring. 

II.  Service  under  Hiring. 
III.  The  Place  op  Service. 

I.  The  Hirino. 

1 .  Parties  to  the  Contract. 

"  Unmarried  without  children,"  a  widower  may  be,  320. 

Children  emancipated,  not  within  the  act,  321  ;  tec  us,  if  emancipation  incom- 
plete, ib. 

Must  be  unmarried  when  the  contract  is  completed,  320. 

Married  when  it  began,  but  unmarried  when  completed,  sufficient,  ib. 

So  also  unmarried  when  contract  made,  and  married  before  service  without 
fraud,  ib. 

Or  during  service,  321. 

An  apprentice  cannot  be,  ib. 

Nor  a  soldier,  even  by  leave  of  superior  officers,  322. 

Nor  a  deserter,  321. 

Nor  a  militia-man,  who  does  not  disclose  his  liability  to  his  master,  322,  323, 
324,  325,  326. 

Infant  may  contract  with  his  father,  327. 

As  to  the  Master, 

His  residence  and  settlement  immaterial,  327. 

Must  not  be  a  certificated  person,  326. 

May  be  the  parent  of  servant,  ib.  327,  338. 

A  public  body,  not  rated  to  the  poor,  may  "  lawfully  hire,"  327. 

2.  The  Contract  itself. 

The  pauper  himself  must  contract,  329. 

A  son,  by  serving,  adopts  contract  made  by  father,  374. 

A  hiring  out,  by  the  overseers,  is  not  a  lawful  hiring,  ib. 

If  the  pauper  hires  himself,  and  overseers  assist  him  with  clothes,  to  complete 

the  contract,  it  is  a  good  hiring,  330. 
It  may  be  made  in  an  extra  parochial  place,  331. 
And  on  a  Sunday,  ib. 

If  the  contract  is  by  deed,  execution  by  master  and  servant  not  essentia],  335. 
There  must  be  a  contract  to  hire  and  serve  for  a  year,  mutually  binding,  331. 
Employment  out  of  charity  is  no  hiring,  ib.  333. 
Living  with  relation  as  such,  and  returning  to  him  on  same  terms,  is  no  hiring,  ib. 

3.  Where  Contract  may  be  implied. 

Hiring  by  an  innkeeper  cannot  be  implied,  where  pauper  expressly  contracts  to 

assist  the  waiter,  332. 
Hiring  inferred  from  fact  of  service,  334,  335. 
So  also,  where  the  pauper  entered  the  service  under  a  contract  for  less  than  a 

year,  336,  337. 
Hiring  presumed  at  the  end  of  first  year,  335. 
Where  the  parties  are  not  related,  from  a  continuance  in  service,  a  hiring  on  the 

same  terms  may  fairly  be  presumed,  338. 
If  the  relation  of  father  and  child  subsist,  that  presumption  fails,  337,  338. 
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HIRING  AND  SERVICE,  (Settlement  by,)— continued. 

I.  The  Hiiiino — continued. 

8.  Retrospective  Hiring. 

The  contract  must  be  prospective,  and  not  include  time  past,  356. 

9.  Hiring*  to  avoid  Settlement. 

The  hiring  may  be  for  less  than  a  year  with  the  express  purpose  of  preventing 

settlement,  356,  357. 
But  if  the  contract  is  really  for  a  year,  but  ostensibly  and  colourably  for  a 

shorter  time,  a  settlement  will  be  gained,  356,  357,  390. 
Hiring  for  eleven  months  to  prevent  settlement,  is  valid,  356. 
But  hiring  for  eleven  months,  and  to  give  one  month  over,  is  colourable,  and 

in  law  a  hiring  for  a  year,  357. 

10.  Conditional  Hiring — 

Is  where  there  is  a  contract  for  a  year,  and,  on  a  given  event,  either  party  may 
put  an  end  to  it,  358. 

If  the  condition  is  not  acted  on,  the  contract  becomes  absolute,  ib. 

A  hiring  to  work,  with  power  for  the  master  to  stop  the  work,  is  a  conditional 
hiring,  358,  359. 

A  hiring,  with  liberty  to  part  at  a  month's  wages,  or  month's  notice,  is  condi- 
tional, 360. 

So  also  a  hiring  with  power  of  dismissal  without  notice,  ib. 

So  also  a  hiring  for  quarter  of  a  year,  and  if  they  liked  each  other  to  continue 
for  a  year,  360. 

So  also  a  hiring,  the  servant  to  try  if  he  was  strong  enough  for  the  work,  '361  • 

Where  settlement  complete  before  condition  acted  on,  381. 

1 1 .  Exceptive  Hiring — 

Is  one  where  the  relation  cannot  subsist  for  the  year,  unless  some  further 

arrangement  should  be  made,  359. 
So  also,  if  by  the  bargain  days  or  hours  are  excluded  from  the  service,  ib. 
It  is  an  exceptive  hiring  where  servant  reserves  liberty  of  absence  at  sheep- 
shearing,  361  ;  for  the  harvest  month,  ib. ;  a  week  every  year  to  visit  friends, 

ib.  ;  or  two  or  three  days,  362. 
Distinction  between  dispensation  and  exception,  is  where  the  absence  forms  a 

part  of  the  original  contract,  or  where  it  be  by  permission  of  master,  362. 
Reserving  liberty  of  absence  at  sheep-shearing,  during  which  servant  to  find 

a  man  at  his  own  expence,  and  his  wages  to  go  on,  is  exceptive,  ib. 
So  where  servant  agrees  to  make  up  the  absent  time  at  the  year's  end,  363. 
So  where  servant  was  to  have  the  harvest  month,  if  he  and  his  master  could  not 

agree  —  and  they  did  agree,  364. 
So  also  where  servant  to  be  paid  for  overwork,  and  receive  no  wages  in  severe 

weather,  during  which  he  might  employ  himself  in  any  way,  363. 
So  also  where  servant  not  to  work  at  Christmas,  to  pay  penalty  for  negligence 

on  working  days,  and  to  do  certain  quantities  on  each  day,  and  have  the  rest 

of  time,  364. 
So  also  a  hiring  as  long  as  master  had  work,  and  when  none,  servant  not  to  be 

paid,  365. 
But  where  a  daughter  is  hired  to  do  the  office  of  a  servant,  a  permission  to  earn 

what  she  can  besides,  is  not  an  exception,  365. 
Stipulation  for  absence  made  before  earnest  given,  is  an  exception,  391. 
Stipulation  for  absence  in  militia,  not  an  exception,  366,  367.    See  324,  325, 

326. 
Exceptions  implied  by  general  use  or  custom,  will  not  affect  the  contract,  367, 

369,  370. 
But  if  such  exceptions  are  part  of  the  contract,  they  will,  369,  370. 

12.  Hiring  with  Limitation  of  Woi-king  Hours. 

Hiring  to  work  for  certain  hours  only,  is  exceptive,  367,  368. 

as  to  work  shearman's  hours  only,  368. 

Secus  hiring  to  work  as  bleacher,  369. 

Hiring  to  work  twelve  hours  and  do  as  much  overwork  as  servant  pleased,  an 

exception,  ib. 
But  to  work  twelve  hours  a-day,  and  if  more,  a  certain  sum  per  hour,  is  not, 

369. 
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HIRING  AND  SERVICE,  (Settlement  by ,)— continued. 

II.  Service—  continued. 

3.  Dispensation — continued. 

So  also  where  the  dismissal  is  wrongful,  full  wages  paid  and  accepted  by  ser- 
vant, 389  ;  and  his  clothes  taken  away,  to. 
So  also  where  keeper  of  gaming-house  quitted  his  house,  dismissed  servants, 

and  paid  them  full  wages,  ib. 
Turning  servant  away,  to  prevent  settlement,  is  a  dispensation,  390. 
Where  the  absence  takes  place  at  the  request,  and  on  the  account  of  the  master, 

the  courts  combine  to  infer  dispensation,  392. 
A  week  after  the  hiring,  the  mistress  said, — "  No  time  was  mentioned,  you  are 

hired  for  fifty*  one  weeks,"  this  is  a  dispensation,  391. 
So  also  where  servant  desired  to  be  discharged,  "  to  go  to  see  her  friends,"  392. 

See  397. 
So  also  absence  with  leave,  and  payment  of  wages  earned  to  master,  293. 
So  also  where  servant,  in  his  absence,  provided  and  paid  a  substitute,  ib. 
So  also  where  servant  works  for  others,  and  returns  to  his  master,  ib. 
So  also  where  servant  imprisoned,  on  complaint  of  his  master,  and  returned  to 

the  service,  394. 
So  also  where  the  year  expired  before  the  confinement,  and  pauper  returned 

only  for  his  clothes,  394,  395. 

4.  Of  Change  of  Master,  396. 

Living  with  another,  at  master's  command,  is  a  service  to  the  first  master,  ib. 
So  also  where  master  let  his  farm  and  pauper  continued  with  the  tenant,  with- 
out a  new  contract,  ib. 
So  also  where  servant  continued  with  master's  executor,  397. 

5.  Dissolution. 

There  can  be  no  dissolution  without  mutual  consent,  or  justifiable  cause  of  com- 
plaint, 386,  409. 
Absence,  by  leave,  for  three  weeks,  at  the  end  of  the  year,  with  abatement  of 

wages,  is  a  dissolution,  397. 
So  also  absence  with  leave,  when  the  year  expires,  ib. 
So  also  where  servant  quitted,  on  complaint  made  by  former  master,  from  whom, 

during  the  same  year,  he  ran  away,  397,  398. 
So  also  leaving  at  mistress's  request,  because  another  servant  coming,  398. 
Though  illness  would  not  enable  one  party  to  dissolve  the  contract,  it  might 

induce  both  to  agree  to  it,  400. 
So  also  when  servant  was  ill,  and  sent  for  his  wages,  and  part  was  deducted,  399, 

or  all  paid,  400. 
If  the  master  has  not  the  power  of  compelling  the  continuance  of  the  contract,  it 

is  a  dissolution,  400,  401. 
Or  if  he  could  not  sue  another  for  harbouring  the  servant,  401. 
Servant  quitted,  after  a  month's  warning,  a  week  before  the  end  of  the  year;  the 

mistress  said,  the  week  did  not  signify, — this  is  a  dissolution,  400,  401. 
A  hiring  may  be  dissolved  on  the  same  day  it  is  made,  by  a  new  agreement.     As- 
sent of  servant  to  new  contract  proved  by  acceptance  of  earnest,  401,  402. 
Leave  to  go  into  another  service,  and  receiving  full  wages,  is  a  dissolution,  402. 
A  hiring,  during  the  year,  to  commence  immediately,  at  different  wages,  is  a  dis- 
solution of  the  first  hiring,  403. 
But  change  of  wages  does  not  necessarily  import  a  dissolution,  405. 
Master,  quitting  business,  told  pauper  to  go  where  he  liked,  and  paid  him  whole 

year's  wages.    Pauper  hired  himself  again.     This  is  a  dissolution,  405,  406. 
So  also  where  servant  was  discharged  at  his  own  request,  and  procuring  substi- 
tute, and  he  hiring  himself  to  another,  406. 
So  also  where  master  turns  servant  away,  and  servant  accepts  the  wages,  and 

returns  at  master's  request,  407. 
So  also  where  servant  absent  to  get  a  place,  and,  on  his  return,  master  refuses  to 

let  him  stay  out  the  year,  and  wages  to  that  time  paid  and  accepted,  407. 
So  also  settling  wages  the  day  before  the  year  ended,  the  servant  requesting  to  go 

altogether  on  that  day,  409. 
So  also  wheie  servant,  turned  out  of  doors,  refuses  to  return,  though  master 

requested  it,  and  receives  full  wages,  ib. 
Where  servant  leaves  for  ill  treatment,  and  receives  full  wages,  it  is  admissible, 
though  the  departure  is  against  the  master's  will,  410. 
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HUSBAND. 

Is  not  liable  to  maintain  his  wife's  mother,  nor  children  of  his  wife  by  a  former 

husband,  165,  166. 
Nor  his  wife  who  has  left  him  and  is  living  in  adultery.    Appendix. 
Cohabitation  not  conclusive  proof  of  being,  803. 

May  by  his  consent  be  removed  with  his  wife  to  her  maiden  settlement,  716. 
Deserting  his  wife,  is  a  vagrant,  172.    See  Desertion. 

Communicates  his  settlement  to  his  wife,  312.     See  Marriage,  Settlement  by. 
Death  of,  presumed  after  absence  of  seven  years  unheard  of. 


I. 
ILLEGITIMACY.     See  Bastard. 

ILLNESS. 

Guardians  must  relieve  persons  retarded  by,  231. 

Absence  from,  is  dispensation,  387. 

Though  it  arises  from  misconduct,  ib.y  388. 

Whether  a  master  is  bound  to   provide  for  servant  during,  see  387.     Contr*^ 

239,  24. 
Arising  from  accident.     See  Accident.     Casual  Pooh. 
Residence  in  a  parish  on  account  of,  is  not  residence  as  an  apprentice,  488.     See 

Apprentice  (11.) 

IMPRISONMENT.     See  Prisons. 

Of  servant,  upon  complaint  of  his  master,  is  no  interruption  of  service,  394,  395, 
400. 

IMPROVED  VALUE. 

Criterion  of  Rate,  127. 

Seem  where  the  act  directs  that  it  shall  be  assessed  as  other  land,  129. 

If  a  tenement  at  the  time  of  taking  may  be  reckoned,  062,  563. 

INCORPORATED  PARISHES. 

Two  or  more  parishes  within  ten  miles  of  the  workhouse  may  unite,  185,216. 
See  Guardians. 

INCORPOREAL  HEREDITAMENTS. 

Are  tenements  within  13  &  14  Car.  II.,  525. 

Is  &  parol  demise  sufficient  ?     Pro,  525.     Con.,  529,  n.  68,  69. 

INDENTURE. 

Not  necessary  to  constitute  apprenticeship,  455. 

INDORSEMENT. 

Suspension  of  order  of  removal  may  be  by,  75°. 

So  also  subsequent  permission  to  remove,  t'6.,  754,  755. 

Justices  of  another  county  to  indorse  warrant  of  distress  for  charges  incurred  by 

suspension,  754. 
And  cannot  refuse  it,  755. 

INFANT. 

Contract  for  his  benefit  is  not  void,  but  voidable  only  at  his  election,  327. 
May  engage  himself  as  servant,  326. 

and  to  his  father,  & 

May  bind  himself  an  apprentice,  455. 

But  cannot  consent  to  his  discharge,  515,  unless  manifestly  for  his  benefit,  as 

where  his  master  ran  away,  ib. 
May  take  apprentice,  458. 

INFORMALITY.     See  Form. 

INHABITANTS. 

Competent  witnesses.     See  Witness. 

1NL1STING.     See  Soldier.     Militia. 

RKH 
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KING. 

Rateability  of  property  of.    See  Crown. 

L. 

LAND. 

Includes  every  thing  under  it  and  over  it,  62. 

LANDLORD. 

Not  liable  to  rate  generally,  49. 

Of  houses  between  6/.  ana  20/.  rent,  may  be  rated,  49,  50. 

land-tax. 

Collector  of,  holds  an  office  within  3  &  4  W.  &  M.  c.  1 1,  s.  6,  644. 
Being  charged  with  and  paying,  gives  a  settlement,  656. 
Is  included  in  "  parochial  rates,"  in  6  Geo.  IV.  656,  657. 

LAST  NIGHT. 

Of  sleeping,  determines  settlement,  where  residence  is  same  year  for  fertp  days  in 
different  parishes,  379,  416. 

LEAD  MINES. 

Are  not  rateable,  71. 

But  the  lessee  of  lot  and  cope  is,  72.    See  Rate,  v.  (7.) 

LEAP  YEAR. 

There  are  366  days  in,  347. 


i  nere  are  aoo  aays  in,  34/. 

The  intercalary  day  and  day  preceding,  are  one  day,  348. 

Service  in,  for  365  days,  not  a  service  for  a  year,  347. 

LEGITIMACY.    See  Bjhth. 

LESSEE. 

Is  rateable  if  it  produces  profit  to  himself  or  lessor,  49. 

But  not  of  king  s  stables  for  use  of  regiment,  55. 

Of  tithes  by  parol  cannot  be  rated.  68,  69. 

If  by  deed,  semble,  he  is  liable,  69. 

Of  herbage  of  towing  path,  not  rateable,  102. 

LICENCE. 

To  use  fixed  machinery,  is  no  tenement,  540,  851,  852. 

LIGHTHOUSE. 

Not  rateable  according  to  its  tolls,  where  neither  tolls  or  benefit  to  ships  is  received 
within  the  parish,  108. 

LIMEWORKS. 

Not  being  mines  are  rateable  as  land,  80, 845,  846. 

LOCAL  ACT. 

Settlements  under,  repealed,  275. 

LOT  AND  COPE. 

Lessee  of,  is  rateable,  72.    See  Rati  (7.) 

LUNATIC  ASYLUMS. 

No  bastard  born  of  any  insane  person  in  any  county,  shall  gain  a  settlement 

thereby,  283. 
Restriction  since  9  Geo.  IV.  confined  to  county,  before  it  was  general,  i*. 
Objects  of  are  not  rateable,  53. 
Land  used  for,  not  to  be  rated  at  its  improved  value,  54. 

LYING-IN-HOSPITAL.    See  Hospital. 

RRR2 
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MARRIAGE— continued. 

Evidence  of — continued. 
In  foreign  countries  according  to  law  of  the  country  is  good,  811. 
So  also  if  according  to  law  of  England  in  the  house  or  chapel  of  the  British 

Ambassador,  811,  n. 
Performed  abroad  by  a  person  officiating  as  priest,  presumed  to  be  valid,  812. 
Semble  of  an  English  soldier  according  to  English  rites,  ib. 
In  certain  chapels  legalized,  ib. 

Banns  published  in  an  assumed  but  not  true  name,  are  valid,  815,  816,  817. 
If  published  bond  fide  in  the  name  found  in  baptismal  register,  but  by  which 

person  never  known,  marriage  void,  817. 
Seeus  by  3  Geo.  IV.  c.  75,  a.  19,  814. 

MARRIED  WOMEN. 

Pregnant  with  bastard,  and  husband  abroad,  chargeable,  716,  717,  718. 

MARSHES. 

Drained,  and  parish  unknown,  rateable  to  adjoining  parish,  10,  109. 

MASTER. 

Who  may  be,  in  hiring  and  service,  326,  &c.    See  Hirino  (1.) 
,  to  an  apprentice,  458.    See  Apprentice  (3.) 

MASTER  OF  WORKHOUSE. 

Holds  no  office  within  3  &  4  W.  &  M.  c.  11,  s.  6, 645,  646. 

Not  to  punish  any  adult  corporally,  or  confine  him  beyond  twenty-four  hours, 

197. 
Not  to  chain  any  sane  person,  ib. 

MEDICAL  AID.     See  Casual  Poor. 

MEETING  HOUSE. 

Owner  or  trustees  of,  rateable,  if  profit  made,  57, 

MILLS. 

See  851,  852. 

MONEY  AT  INTEREST. 

Not  generally  rateable,  68. 

May  be  rateable  by  local  act,  67,  68, 

Does  not  then  include  bank  annuities,  ib. 

MORTGAGES. 

When  a  mortgager  or  mortgagee  gain  settlement.     Sec  Estate  in  Mortgage. 
When  a  purchaser,  part  of  the  money  remaining  in  mortgage.      See  Estates  by 
Purchase  (2.) 

MOTHER. 

When  her  settlement  is  communicated  to  a  child.     See  Parentage. 

N. 

NAVIGATION. 

Undertakers  of,  not  having  any  interest  in  the  soil,  are  not  rateable,  though  they 

enjoy  a  profit,  96,  97,  98,  99. 
As  to  Canals.     See  Rate  (U.) 

NEXT  OF  KIN. 

Widow,  with  a  child,  is  not  properly,  598,  599. 

Sole,  may  gain  settlement  by  residence  on  intestate's  estate  without  administra- 
tion, 597,  598,  599. 

NON-ACCESS. 

Cannot  be  proved  by  husband  or  wife,  803, 804. 

NOTICE. 

Effect  of  power  to  dissolve  hiring  on,  352.    See  Hiring  and  Skrvice  (6.) 
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OFFICE — ( Settlement  by  ) — continued. 

3.  Of  the  Time  of  Serving — continued. 

A  person  removed  by  an  order  during  the  execution,  gains  none,  649. 
Or  one  irregularly  discharged  from  the  office  before  bis  year,  ih.,  650. 
Service  from  court  to  court,  not  being  a  year,  confers  none,  649. 
Object  of  a  statute  is  notoriety,  which  is  attained  by  the  execution  and  not  by 
the  appointment,  650,  651. 

4.  Residence. 

Residence  for  forty  days  is  sufficient  in  the  pariah  where  any  part  of  tha  duties 

performed,  650,  651. 
Residence  in  one  parish  and  serving  an  office  wholly  in  another,  it  seems,  is 

not  sufficient,  639. 

ORDER  OF  REMOVAL.     See  Removal  (5.) 
Form  of. 
Of  Relief. 

Of  Maintenance. 
Of  children  resident  with  mother,  287. 

ORPHANS. 

May  be  sent  by  order  of  guardians  and  approbation  of  visitor,  to  poor  house,  225. 

OVERSEERS. 

Origin  of  the  office,  5. 

Statutes  relating  to,  5,  6. 

Overseer  not  entitled  to  any  salary,  46,  257. 

1 .  For  what  Place  they  may  be  appointed. 

Can  be  appointed  only  for  a  parish,  township  or  vill,  5. 

Not  for  a  precinct,  7. 

The  place  may  be  extra- parochial,  ib. 

A  place  found  by  session  to  be  a  vill,  is  entitled  to  separate  overseers,  8. 

2.  What  is  a  Township  or  Vill,  10,  et  seq.    See  Township. 

3.  77i*iV  Number. 

Not  more  than  four,  nor  less  than  two,  exclusive  of  churchwardens,  can  be 

appointed,  1 1. 
Appointment  of  more  than  four  is  bad  as  to  all,  ib. 
Four  may  be  appointed,  though  a  local  act  directs  two,  ib. 
Is  more  than  one  churchwarden  necessary  Ml,  666,  667. 

4.  Who  may  be  appointed. 

Churchwardens  are  overseers  without  appointment,  5. 

All  "  substantial  householders,"  are  liable,  12. 

"  Substantial "  is  a  relative  term,  13. 

So  also  parties  who  do  not  inhabit  their  place  of  business,  13, 14. 

An  inhabitant  is  not  eligible  unless  an  householder,  ib. 

A  person  assessed  but  living  out  of  the  parish  within  two  miles  of  the  church, 

may,  if  he  consents,  be  appointed  by  statute,  15. 
Appointment  of  occasional  residents  discouraged,  13. 
Women  are  eligible,  but  men  more  proper,  ib. 
Office  of  overseer  and  justice  incompatible,  13,  14. 
The  justices  to  exercise  a  discretion,  ib. 

Who  are  not  to  be  appointed. 

List  of  persons  exempted,  13,  14. 

Exemptions  of  prosecutors  of  felons  abolished,  14. 

Assistant  Overseer. 

Any  person  may  be  so  appointed  with  a  salary,  14. 
Security  required,  15. 

The  appointment  must  be  iti  writing  and  stamped,  ib.,  46,  n. 
A  form  of  appointment,  46  n.  (b)  and  Apf*.ndix.~ 

5.  At  what  time  and  by  whom  Overseers  to  be  appointed,  15. 

Appointment  on  Sunday  invalid,  16. 
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OVERSEERS— continued. 

The  Remedies  to  obtain,  enforce,  or  avoid  Appointment — continued. 

King's  Bench  has  oo  power  to  confirm  appointment,  35  n.  (a),  but  may  quash 

it,  26. 
Any  person  grieved  may  appeal  against  it,  25. 
To  the  next  practicable  sessions,  ib. 
Notice  of  appeal,  ib. 

No  appeal  necessary  if  the  appointment  is  a  nullity,  to. 
An  appointment  for  improper  .district  may  be  questioned  upon  an  appeal  against 

a  removal,  ib, 

11.  Their  Jurisdiction,  Duties,  Powers,  and  Liabilities. 

Overseers  to  act  throughout  a  parish  extending  into  several  jurisdictions,  27* 

Majority  may  act,  ib. 

They  may  act,  though  no  churchwardens,  ib. 

Their  authority  delegated  to  guardians  and  select  vestry,  27,  212,  217. 

Their  Duties  and  Powers,  27. 

May  indemnify  another  parish  against  the  settlement  of  a   particular  person. 

Addenda,  851. 
Must  meet  once  every  month  at  least,  27. 

provide  stock  to  set  the  poor  to  work,  ib. 

Their  bounden  duty  to  try  to  find  work  before  giving  pecuniary  relief,  ib. 

No  power  to  borrow  money,  ib. 

Surety  for  overseers'  accounting,  not  liable  for  money  borrowed,  unless  done 

by  direction  of  inhabitants,  ib. 
Their  liability  for  medical  aid,  60.     See  Casual  Poor. 
May  sue  the  securities  given  to  predecessors,  28. 

Privileges  for  Support  of  29. 

May  plead  general  issue  in   actions  against  them  of  tort,  or  for  acts  done  as 

such — venue  local — treble  damages  with  costs,  29,  and  n.  (a) 
Acting  under  justices'  warrant  are  with  24  Geo.  II.  c.  44,  29,  30. 
Demand  of  surplus  of  a  distress  for  poor  rate,  necessary,  30. 

Remedies  against ,  for  Abuse  of  Office,  31. 

They  are  indictable  for  not  receiving  and  providing  for  a  pauper  removed,  31, 

■ for  not  accepting  the  office,  ib. 

Also  liable  to  penalties  for  any  neglect  of  duty,  32. 

Appeal,  ib.,  distress,  ib. 

Assumpsit  lies  for  necessaries  for  the  poor,  ib. 

Persons  having  management  of  poor  shall  not  supply  goods  or  be  concerned  in 

contracts  for  provisions  for  the  poor,  33.     See  Exceptions,  ib. 
The  statute  does  not  apply  to  a  supply  of  a  single  pauper  with  goods,  34. 
The  statute  is  applicable  only  to  a  general  supply,  ib. 
It  applies  though  the  goods  are  furnished  at  a  fair  price,  ib. 
A  guardian  selling  goods  to  the  master  of  a  workhouse,  is  liable,  35. 
Though  the  act  under  which  he  is  appointed  imposes  a  penalty,  ib. 
He  is  not  liable  unless  he  sell  with  a  view  to  profit,  37. 
An  assistant  overseer  is  within  the  act,  33,  n. 

Recovering  Possession  of  Parish  Houses  or  Lands. 

Two  justices  may  order  parish  premises  to  be  delivered  to  overseers,  38. 

Also  land  appropriated  to  the  poor,  39. 

Possession  may  be  taken  peaceably  at  common  law,  ib. 

Tenements  hired  or  purchased  by  overseers,    under  59  Geo.  111.  c.  12,  vest  in 

them  as  a  body  corporate,  ib. 
The  act  is  not  confined  to  tenements  held  for  the  benefit  of  the  poor,  ib. 
Nor  to  parish  officers,  40. 

Forms  prescribed  in  Schedule. 

Notice  to  quit,  40. 

Information  for  not  quitting  within  a  month  after  notice  and  demand,  ib. 

Summons,  41. 

Warrant  to  give  possession,  41. 

OVERSEERS'  ACCOUNTS. 
Statutes  relating  to,  250. 
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OVERSEERS'  ACCOUNTS— continued. 

Appeal  against  Allowance  or  Disallowance.     See  Appendix  op  Forms. 

Penona  having  material  objections  to  accounts  may  appeal,  265 ;  mere  stranger 

cannot,  272. 
Where  by  local  act  an  appeal  is  given  first  to  the  governors,  an  appeal  at  once 

to  the  sessions  cannot  be  made,  266. 
Where  each  overseer  keeps  a  separate  account,  one  overseer  may  appeal  against 

the  accounts  of  another,  (1  if.  %  Ad.  1,)266. 
The  appeal  to  be  to  the  next  practicable  sessions  after  allowance,  267. 
Where  the  allowance  was  too  late  to  admit  of  effective  notice,  the  appeal  may 

be  to  the  following  sessions,  269,  270. 
Justices  may  adjourn  the  appeal,  though  respondent  object,  268, 270. 
Accounts  must  be  allowed  by  two  justices  before  appeal,  268,  but  not  at  special 

sessions,  255. 
Decision  of  sessions  on  appeal  by  overseer  final,  and  no  certiorari  can  issue, 

269  ,  secus  as  to  other  persons,  ib. 

Sessions  may  order. 

Costs  of  appeal  against  disallowance  of  account  to  be  paid  out  of  poor  rate, 
268,269. 

Appeal,  Notice  of. 

Must  be  in  writing  and  state  the  grounds,  141,  271. 

Enumeration  of  items  not  sufficient,  271. 

Where  notice  defective,  agreement  by  attorney  not  in  court,  to  waive  it,  is  not 

sufficient,  271. 
The  notice  need  not  state  that  the  appellant  is  grieved,  272. 
If  not  grieved,  the  sessions  may  refuse  to  hear  it,  ib. 

P. 
PACKET  BOATS. 

Rateable  at  home,  the  owner  being  resident  there,  113. 

PARENTS. 

Of  sufficient  ability,  bound  to  maintain  their  children,  163.     See  Relilk 

PARENTAGE,  (Settlemint  by.) 

A  child  follows  his  father's  settlement,  289. 
Acquired  after  birth,  if  not  emancipated,  ib. 
So  also  if  his  father  has  been  attainted,  ib. 

■  or  been  discharged  under  sign  manual,  ib. 

Posthumous  child  follows  father's  settlement,  ib. 
Father's  settlement  preferred  to  the  mother's,  290. 
And  the  father's  mother's  to  the  mother's,  ib. 
Proof  of  father's  settlement  sufficient  on  removal  of  a  pauper,  ib. 
No  settlement  can  be  denved  from  the  mother  whilst  father  is  living,  291. 
If  his  settlement  is  known,  ib. 
Secus  if  it  is  unknown,  or  he  is  a  foreigner,  ib. 
Or  mother  married  to  an  Irishman,  &tc,  ib. 

Child  follows  mother's  settlement  acquired  after  the  father's  death,  ib. 
Unless  acquired  by  marriage,  292. 

PARISH. 

Definition  of,  6,  7. 

By  reputation,  before  43  Eliz.,  7. 

Extending  into  two  counties,  or  liberties,  overseers  to  act  throughout,  133. 

Justices  to  intermeddle  only  within  their  jurisdiction,  6. 

Separate  rates,  and  a  chapel  before  43  Eliz.  without  other  parochial  rights,  will  not 

make  a,  7,  8. 
Must  have  existed,  as  such,  in  43  Eliz.  to  be  within  the  act,  7. 
What  is  evidence  of  not  being  able  to  have  the  benefit  of  that  act,  18,  20. 
May  re-unite  after  separation,  17  to  20. 
May  divide  itself  into  districts,  ib.  n. 
More  than  two  may  unite  for  the  purpose  of  being  a  common  poor  house,  185, 

186.    See  Poon-iiovst. 
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POOR-HOUSE— continued.  > 

Mark  not  to  be  visible  on  the  exterior,  197. 
Conviction,  form  of  by  statute,  199. 

Enactments  in  local  acts  since  1   Geo.  I.  varying  the  general  poor  law,  re- 
pealed, ib. 
Advantages  of  workhouses  explained,  200. 
Sale  or  use  of  spirits  therein  prohibited,  201. 

Relief  to  Prisoners  on  Mesne  Process  in  Gaols  not  County  Gaols. 

Persons  under  mesne  process  may  be  relieved  in  such  gaol  by  order  of  a 

justice,  201. 
Relief  not  to  exceed  6d.  per  diem,  ib. 
Settlement  of  debtor  to  be  ascertained,  ib. 

Order  of  removal  to  be  made  and  suspended  during  debtor's  confinement,  ib. 
Suspension  not  to  be  indorsed,  ib. 
Copy  to  be  served  on  the  other  parish,  ib. 
Overseers  of  proper  parish  shall  repay  the  relief  given,  202. 
Appeal  within  twenty-one  days  after  demand,  ib. ;  if  same  exceeds  5/.  ib. ;  sessions 

may  reduce  it,  ib. 
If  poor  debtor  has  no  legal  settlement  in  England  or  Wales,  the  relief  thai]  be 

paid  by  the  parish  where  gaol  is,  which  shall  be  reimbursed  by  the  county,  ib. 

Forms  relating  to  Relief  of  Poor.    See  Appendix  op  Forms. 

Oath  of  pauper  to  obtain  relief,  203. 
Warrant  thereon  to  summon  overseers,  ib. 
Order  of  relief  or  maintenance,  203. 
Contract  for  maintenance,  ib. 

POSSESSION. 

Of  parish  houses,  &c,  how  recovered,  39. 

After,  for  twenty  years,  a  title  is  inferred  from  the  commencement,  616. 

PRECEDENTS. 

I.  Relating  to  Overseers,  Assistant  Overseers,  and  Guardians,  861. 

1 .  Warrant  for  returning  lists  of  overseers,  861. 

2.  The  high  constable's  warrant  to  the  petty  constable,  ib. 

3.  Notice  of  holding  a  vestry  for  nomination  of  overseers,  862. 

4.  The  return  or  nomination  to  be  made  by  the  vestry  to  the  magistrates,  ib. 

5.  The  nomination  by  the  vestry  to  the  magistrates  of  non-resident  persons  to 

be  overseers,  ib. 

6.  Usual  appointment  of  overseers  for  a  parish  township,  &c,  ib. 

7.  Appointment  where  one  of  the  overseers  is  a  non-resident,  863. 

8.  Appointment  of  overseers  with  printed  instructions  at  foot,t6. 

9.  The  instructions  so  referred  to,  ib. 

10.  Form  of  nomination  by  vestry  of  an  assistant  overseer,  866. 

1 1 .  Bond  from  assistant  overseer  when  appointed  by  select  vestry,  867. 

12.  Form  of  appointment  of  assistant  overseer,  ib. 

13.  Mandamus  to  justices  to  appoint  overseer,  868. 

14.  Mandamus  to  the  governors  and  guardians  to  call  a  vestry  to  nominate 

governors,  and  prepare  list  for  overseers,  869. 

15.  Notice  of  appeal  to  the  sessions  against  an  appointment  of  an  overseer, 

870. 

16.  The  other  forms  and  proceedings  on  such  notice  of  appeal,  871. 

1 7.  Notice  to  be  given  by  overseers  to  obtain  possession,  ib. 

18.  Information  of  overseer  for  not  quitting  pursuant  to  notice,  ib. 

19.  Summons  thereon,  ib. 

20.  Warrant  thereon  to  give  possession,  ib. 

II.  Forms  relating  to  Poor  Rates,  ib.,  871. 

21.  Certificate  of  guardians  to  magistrates  under  local  act  of  rate  necessary  to 

be  made  for  the  use  of  the  poor  of  the  parish,  ib. 

22.  Justices'  order  thereon  to  churchwardens  and  overseers  to  make  rate  accord- 

ingly, 872. 

23.  Public  notice  in  church  of  intention  to  make  a  poor  rate,  ib. 

24.  Consent  to  a  rate  made  at  vestry  signed  by  inhabitants,  873. 

25.  Usual  form  of  a  rate  for  relief  of  poor  in  a  country  parish,  ib. 
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PRECEDENTS— continued. 

III.  F&rms  relating  to  the  Relief  and  Ordering  of  the  Poor — continued. 

65.  Overseers'  complaint  thereupon,  893. 

66.  Order  on  a  parent  or  child  to  give  relief,  &c,  ib. 

67.  Information  of  an  overseer  of  the  poor  against  a  parent  or  child  for  disobey  • 
ing  an  order  of  maintenance,  &c,  894. 

68.  Warrant  of  distress  on  a  parent  or  child  for  disobeying  an  order  of  mainte- 
nance, &c.  ib. 

69.  Commitment  of  a  parent  or  child  for  disobeying  an  order  of  maintenance, 
895. 

70.  Order  to  seize  the  goods  and  receive  the  rents  of  the  lands  of  parents  or 
husbands  having  run  away,  896. 

71.  Assignment  of  pay  by  a  pensioner,  ib. 

72.  Assignment  of  a  pension  of  a  Chelsea  or  other  pensioner  in  Scotland,  897. 

73.  Certificate  to  be  transmitted  to  the  commissioners  of  Chelsea  hospital,  when 
an  order  has  been  made  by  the  magistrates,  ib. 

74.  An  order,  by  justices,  to  overseers,  &c,  to  receive  seamen's  wages,  ih. 

75.  Order  that  pay  of  a  soldier  shall  be  applied  towards  support  of  his  family,  ib. 

76.  Order,  by  justices,  to  overseers,  &c,  to  receive  pensions  of  persons  leaving 
their  families  chargeable  to  the  parish,  898. 

77.  Warrant  to  apprehend  a  person  as  a  rogue  and  vagabond,  having  deserted 
his  family,  ib. 

78.  Conviction  and  commitment  of  a  person  as  a  rogue  and  vagabond  for  hav- 
ing deserted  his  family,  ib. 

79.  Commitment  of  a  person,  as  an  incorrigible  rogue,  for  having  deserted  his 
family  a  second  time,  899. 

80.  Warrant  to  apprehend  a  person  for  not  applying  a  proportion  of  his  earn- 
ings towards  the  maintenance  of  his  family,  900. 

81.  Order  to  seize  the  goods  and  receive  the  rents  of  houses  or  lands  of  persons- 
deserting  their  families,  ib. 

82.  Usual  form  of  oath  by  a  pauper  requiring  relief,  ib. 

83.  Usual  form  of  a  justices*  summons  on  two  overseers,  to  show  cause  why 
they  do  not  afford  relief,  901. 

84.  Comprehensive  form  of  order  of  relief  by  two  justices,  ib. 

85.  Depositions  of  a  poor  person  wanting  maintenance,  after  application  at  a 
vestry,  and  to  two  overseers,  and  that  he  was  refused  relief,  w. 

86.  Summons  in  London  for  not  relieving  a  pauper,  902. 

87.  Summons  upon  overseers  to  shew  cause  why  they  refuse  relief  to  a  poor 
person,  ib. 

88.  Another  form,  ib. 

89.  Another  form,  ib. 

90.  Summary  request  for  overseer  to  admit  to  workhouse,  903. 

91.  Order  of  one  justice  for  relieving  a  pauper  in  a  case  of  urgent  necessity  y 
where  there  is  a  select  vestry,  under  59  Geo.  III.  c.  12,  s.  2,  but  not  as- 
sembled, ib.,  n.  (a) 

92.  Order  of  one  justice,  in  case  of  urgent  necessity,  for  temporary  relief  until 
assembling  of  guardians,  &c,  of  poor,  under  59  Geo.  III.  c.  12,  s.  2,  904. 

93.  Order  of  one  justice  where  there  is  no  select  vestry,  in  case  of  emergency  and 
urgent  distress,  under  59  Geo.  III.  c.  12,  s.  5,  ib. 

94.  Summons  by  one  justice  to  overseers,  to  appear  before  two,  where  select 

vestry  or  guardians  have  refused  relief,  ib. 

95.  Order  of  two  justices  to  give  relief  where  a  select  vestry  or  guardians,  &c, 
have  refused  to  relieve,  under  59  Geo.  III.  c.  12,  s.  2,  or  where  the  select 
vestry  has  not  assembled,  905. 

96.  Common  order  of  two  justices  on  two  overseers  to  give  relief  to  a  poor 
person,  where  there  is  no  select  vestry,  under  59  Geo.  III.  c.  12,  s.  5,  to. 

97.  Order  of  justices  for  maintenance  of  a  bastard  child,  with  its  mother,  ib. 

98.  Appointment  of  select  vestry,  906. 

99.  Form  of  agreement  for  the  purpose  of  adopting  the  provisions  of  Gilbert's 
act  for  having  a  workhouse,  and  nomination  of  guardians  of  poor  and 
governor  of  workhouse,  ib. 

1 00.  Form  of  consent  and  approbation  of  the  justices,  907. 

101.  Contract  for  maintenance  (justices'  assent,)  ib. 

102.  Agreement  at  a  public  meeting  for  two  or  more  parishes,  townships,  otc.  to 
unite  in  adopting  the  provisions  of  Gilbert's  act  "  for  the  better  relief  and. 
employment  of  the  poor,"  907. 
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V.   Forms  relating  to  Settlements—continued . 

146.  Prescribed  Corns  of  assignment  of  a  parish  apprentice,  with  consent  of  two 

justices  by  indorsement  on  the  indenture  or  counterpart,  924. 

147.  Prescribed  form  of  like  assignment  by  a  separate  instrument,  ib. 

148.  Prescribed  form  of  register  of  every  apprentice,  to  be  kept  by  overseers, 

925. 

149.  Prescribed  form  of  conviction,  ib. 

150.  Assignment  of  apprentice,  ib. 

151 .  Justices'  order  to  bind  a  poor  apprentice  within  forty  miles,  under  56  Geo. 
111.  c.  139,  ib. 

152.  Indenture  of  apprentice,  926. 

153.  Justices'  order  for  binding  apprentice  at  upwards  of  forty  miles'  distance, 

927. 

154.  Churchwardens'  and  overseers'  certificate  of  settlement  of  a  person  in  their 

Ji&rish,  928. 
ustioes'  allowance   thereof,  usually  printed  and  signed  at  the  foot  of 
acknowledgment,  929. 

156.  Another  and  a  better  form  of  certificate  of  settlement,  ib. 

VI.  Forms  relating  to  Removals, 

157.  Form  of  a  pass  of  a  vagrant  to  his  settlement,  &c,  under  17  Geo.  IT.  c.  5, 
s.  7,  as  prescribed  by  that  act,  ib. 

158.  Justices  certificate  thereon,  ib. 

159.  Vagrant  pass  to  Scotland,  ib. 

160.  The  like  on  59  Geo.  III.  c.  12,  s.  33,  as  given  in  former  editions,  930. 

161.  The  like  in  a  more  modern  form,  ib. 

162.  Examination  of  an  Irish  pauper,  in  order  to  his  removal,  under  59  Geo. 
III.  c.  12,  ib. 

163.  Form  of  vagrant  pass  to  Ireland,  under  17  Geo.  II.  c.  5,  s.  7,  ib. 

164.  The  like  under  59  Geo.  III.  c.  12,  s.  33,  ib. 

165.  Warrant  to  a  master  of  a  ship  to  convey  a  vagabond  to  Ireland ,  ib. 

166.  Form  of  the  receipt  for  the  pauper,  to  be  signed  by  the  constable  of  the 
place  where  delivered  up,  ib. 

167.  Information  of  overseers  in  order  to  remove  a  pauper,  931. 

1 68.  Summons  of  one  justice  to  the  overseers  of  the  parish  to  which  it  is  intended 
to  remove  a  pauper,  to  shew  cause  against  the  order  of  removal,  ib. 

169.  The  like  summons  by  two  justices,  ib. 

170.  The  like  in  another  form,  ib. 

171.  Warrant  of  two  justices  to  bring  a  pauper  before  them,  and  be  examined 
as  to  his  settlement,  932. 

172.  Summons  of  one  justice  for  several  paupers  to  be  examined  as  to  their  set- 
tlement, ib* 

173.  The  like  summons  to  the  pauper,  to  show  cause  against  his  removal,  in 
another  form,  ib. 

174.  Form  of  examination  of  a  pauper  where  the  settlement  was  by  biitli,  as  a 
legitimate  child,  933. 

175.  The  like  by  hiring  and  service,  ib. 

176.  Form  of  examination  of  a  soldier  as  to  his  settlement,  &c,  ib. 

177.  Order  of  removal,  ib. 

178.  General  order  of  removal,  under  13  &  14  Car.  II.,  934. 

179.  The  like  in  another  form  in  London,  935. 

180.  Indorsement  on  the  last  form,  suspending  removal,  on  account  of  illness 
of  pauper,  ib. 

181.  The  like,  ordering  the  removal  to  take  place  with  cost*,  the  pauper  having 

recovered,  ib. 

182.  The  like  suspension  of  an  Order  of  removal,  to  be  indorsed  on  the  back 

thereof,  as  in  ordinary  cases,  936. 

183.  Form  of  a  subsequent  permission  to  execute  the  order  of  removal,  to  be 
indorsed  thereon,  and  order  of  payment  of  the  expences  incurred  by  such 
suspension,  id. 

184.  Order  of  removal  of  a  certificated  person  back  to  the  certifying  parish,  he 

having  become  chargeable,  and  to  pay  costs  of  removal  bark,  ib. 

185.  Record  of  an  order  of  removal  to  be  filed  at  the  quarter  sessions,  937. 

186.  Deputation  of  a  person  to  remove  a  pauper,  938. 
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PROPORTION  OF  RATE.— See  Rate  (7.) 

PUBLICATION 

Of  notice  of  vestry  meeting  must  be  in  church,  and  affixed  to  church  door,  205. 
Of  rate  must  be  on  the  Sunday  next  after  allowance,  134.    See  Rate  (9.) 

PUBLIC  PROPERTY. 

Tolls,  to  be  expended  for  public  purpose,  are  not  rateable,  59. 

PURCHASE.     See  Estate. 

No  person  to  gain  a  settlement  by  virtue  of  a,  whereof  the  consideration  is  not  30i., 

618. 
In  this  act  confined  to  cases  where  a  pecuniary  consideration  is  paid,  619. 
In  its  larger  sense  it  comprehends  all  property  acquired  except  by  descent,  ib. 
As  to  settlements  by  purchase,  see  Estate,  111.  1,  2,  3,  4. 

Q 

QUARANTINE. 

Residence  in  right  of,  gives  a  settlement,  605. 

QUASHING. 

Rate,  what  order  sessions  may  make  on,  140.    See  Rate  (11.) 
Order  of  removal,  effect  of,  780,  781.     See  Removal  (8.) 

QUORUM. 

Omission  of  this  word  in  order  of  removal,  immaterial,  740. 

One  justice,  however,  must  be  of,  ib. 

Justices  need  not  be,  in  local  jurisdiction,  if  any  one  is  of,  741. 

R 

RATE. 

The  poor  rate  is  a  tax,  69. 

——its  origin,  43. 

Statute  relating  to,  43  Eliz.  c.  2,  43. 

Not  a  charge  on  the  land,  but  on  the  occupier  in  respect  thereof,  51. 

1.  Who  are  to  make  it. 

The  parish  officers,  44. 

Concurrence  of  inhabitants  unnecessary,  ib. 

Mandamus  lies  to  make,  but  not  to  alter  it,  ib. 

2.  Purposes  for  which  made. 

Title  of  rate  material  part  of  it,  46. 

If  it  imports  to  be  made  for  two  purposes,  and  one  is  illegal,  King's  Bench  will 

quash  it,  46,  79. 
It  may  be  made  for  relief  of  poor,  44 ;  binding  apprentices,  ib  ;  providing  work, 

29  ;  purchasing  lands,  39  ;  passing  vagrants,  44.     See  Overseers*  Accounts. 
Cannot  be  made  to  repay  money  borrowed,  46. 
For  expences  of  litigating  settlements  allowed,  44. 
But  not  for  indicting  a  person  for  assault  on  constable,  47. 
For  valuation  of  parish  property  ?  45,  n. 

3.  Time  for  which  made. 

It  may  be  prospective,  47. 

It  must  not  be  a  standing  rate,  ib. 

4.  On  whom  it  is  to  be  made, — staU  43  Eltx.,  c.  2, 47. 

On  every  inhabitant,  t.  e.  persons  permanently  resident  and  sleeping  in  the 

parish,  47,  n.,  49. 
It  is  a  charge  on  the  occupier,  51. 

Occupier  at  will  of  what  produces  profit  to  himself  or  owner,  is  rateable,  49. 
Occupiers  are  to  pay,  and  not  landlords,  49;  though  resident  in  another  parish, 

ib. 
Owners  of  houses,  between  61,  and  20/.  rent,  may  be  rated  instead  of  occupiers, 

49, 50. 

S  S  S  2 
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RATE — continued. 

5.   What  Property  is  rateable — continued. 
(4.)  Profits  of  personal  labour — continued. 
Nor  attorney's  profits,  68. 

(5.)  Tithes,  68. 

By  the  statute  tithes  are  rateable,  68. 

Other  incorporeal  hereditaments  or  easements  are  not,  to.,  83* 

A  lessee  of  tithes,  by  parol,  cannot  be  rated,  68,  69. 

If  he  holds  by  deed,  semble,  he  is  liable,  69. 

A  corn  rent,  in  lieu  of  all  tithes,  is  rateable,  70  ;  unless  expressly  exempte 

from  taxes,  69. 
Tithe  of  fish,  70 ;  oblations,  to.  ;  and  other  rectorial  or  vicarial  dues,  are 

rateable,  70. 

(6.)  Manors  and  tlteir  Profits,  70. 

Rents  and  casual  profits  of  a  manor  are  not  rateable,  70. 

(7.)  Mines,  71. 

Coal  mines  rateable  by  stat.,  71 ;  if  productive  to  any  one,  73. 

Lead  and  iron  mines  are  not,  ib. 

But  the  lessee  of  lot  and  cope  of  lead  mine  is  rateable,  72. 

Toll,  tin,  and  farm  dues  are  rateable,  73,  74. 

Rent  is  not  rateable,  to  nomine,  75,  79. 

The  lessor  of  lead  mines  is  not  rateable  for  the  rent  reserved,  75,  no  ore  had 

been  raised,  ib. 
The  lessee  of  a  free  share  of  calamine  is  rateable  as  occupier,  to. 
The  reservation  of  a  power  to  pay  in  ore  fit  for  smelting,  or  in  money  (which 

was  acted  on),  renders  lessor  rateable,  77. 
Sec  in,  if  ore  when  smelted,  for  that  is  in  the  nature  of  rent,  80. 
A  conjoint  rate,  in  respect  of  two  things,  one  of  which  is  not  rateable,  is  bad, 

46,  79. 
Lime,  and  slate  works,  clay  pits,  &c,  are  not  mines,  but  rateable  as  land,  80. 
Who  the  occupier,  89. 

(8.)  "  SaleableJJnderwoods,"  80. 

"  Saleable"  is  in  contradistinction  to  estovers  for  fuel,  &c,  to. 
Fir,  planted  to  shelter,  and  cut  out  to  encourage  oaks,  and  not  for  sale,  not 
rateable,  81. 

(9.)  Commons,  83. 

Mere  right  of  common  is  not  rateable,  83,  87. 
Aftermath  let  out,  is  rateable,  84. 

Burgesses  who  turn  out  cattle,  and  pay  to  others  who  do  not,  are  rateable,  85. 
Secus,  if  the  corporation  retain  the  exclusive  right  of  possession,  though  bur- 
gesses' stock,  86. 

Way  leaves,  88. 

With  exclusive  possession  of  ground,  rateable,  ib. 
But  mere  easement  not,  ib. 

Dairy. 

Tenant  of,  rateable,  if  he  has  an  exclusive  right  of  pasture,  ib.  539. 

Other  incorporeal  rights,  generally  not  rateable. 

As  privilege,  not  exclusive,  of  quarrying,  89. 

Or  power  to  make  river  navigable,  without  purchase  of  lands,  96,  99. 

(10.)  Extra  Profits  of  Land,  $9. 
Included  in  the  assessment,  89. 
As  when  it  is  used  as  a  spring,  ib. ;  or  reservoir,  90 ;  or  for  the  water  pipes, 

92  ;  or  gas  pipes,  92,  93. 
So  also  for  profits  arising  from  a  machine  affixed  to  freehold,  95  ;  and  from  a 

billiard  table,  95  ;  and  from  building  used  as  a  canteen,  95. 

(11.)  Docks— Canals— Tolls,  95. 

Merely  landing  some  timber  does  not  make  the  place  a  wharf,  91. 
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HATE  continued. 

8.  Form  of  Rate — continued, 

Ifparish  in  two  counties  or  liberties,  justices  to  act  only  within  their  juris- 
diction, 133. 

But  overseers  have  authority  over  the  whole  parish,  ib. 

Not  to  be  altered  after  allowance,  ib. 

Hate  for  a  borough,  part  only  of  a  parish,  is  bad,  ib. ;  unless  separately  assessed 
for  sixty  years  before  69  Geo.  III.  c.  95,  ib. 

Hate  for  a  borough  not  to  be  allowed  by  county  justice,  ib. 

The  allowance  is  a  ministerial  act,  131  ;  and  cannot  be  refused,  ib, ;  if 
refused,  mandamus  lies,  134. 

Forms  of  Rate.     See  Appendix. 

Publication  of  rate  must  be  on  the  next  Sunday  after  allowance,  134. 
Or  it  is  a  nullity,  ib. 

The  notice  need  not  state  the  allowance,  137.  See  Form  of  Publication. 
Appendix. 

9.  Rate,  inspection  of,  134. 

Inhabitants  may  inspect  the  rate,  ib. j  and  demand  copies,  ib.  ;  though  time 
for  appeal  have  elapsed,  217. 

Penalty  for  neglect  20/.,  recoverable  by  action,  by  party  aggrieved,  135, 

The  demand  must  be  at  a  reasonable  time  and  place,  134 ;  at  the  plaintiff's 
house  not  reasonable,  136  ;  near  overseer's  house  reasonable,  138. 

By  the  attorney  of  an  inhabitant  insufficient,  135;  unless  inhabitant  present, 
136. 

The  plaintiff  must  sustain  some  injury,  ib.  ;  loss  of  right  of  appeal  not 
essential,  136  ;  contra,  135. 

Copy  given  the  morning  after  the  demand  sufficient,  136. 

Demand  of  "the  rate'  sufficient,  137. 

Referring  inhabitant  to  the  vestry  is  a  refusal,  ib. 

An  assistant  overseer  is  liable  to  the  penalty,  if  it  is  part  of  hit  duty  to  pro- 
duce the  rate,  137,  138. 

What  is  evidence  thereof,  138. 

Mandamus  granted  for  inspection  after  time  for  appeal  passed,  ib. ;  without 
stating  his  grounds,  139  ;  contra,  ib. 

Mandamus  granted  to  guardians  of  poor,  139. 

10.  Rates,  exemption  from  payment  of,  139. 

Justices  in  petty  sessions,  with  consent  of  overseers,  may  excuse  paupers  from 
payment  of  rates,  139. 

1 1.  Rate,  appeal  against,  139. 

Statutes  relating  to,  140 — 143. 

Appeal  is  given  to  persons  aggrieved,  or  persons  having  material  objection  to 

the  insertion  or  omission  of  another,  140. 
Notice  of  appeal  in  writing,  signed  by  appellant  or  attorney,  must  be  left  at 

overseer's  abode,  141. 
The  grounds  of  appeal  must  be  specified,  and  the  sessions  can  examine  into 

no  other,  142  ;  though  an  objection  appear  on  the  face  of  the  rate,  147. 
I'nless  by  consent  in  open  court,  142. 
Same  notice  must  be  given  to  persons  interested,  ib. ;  omission  fatal  to  the 

appeal,  148. 
Notice  to  corporation  sufficient,  though  burgesses  stock  the  land,  142,  n. 
Notice  to  all  inhabitants  unnecessary  where  the  ground  was  rated  higher  than 

other  inhabitants,  147. 
The  notice  need  not  state  the  appellant  to  be  party  aggrieved,  or  inhabitant,  or 

that  he  has  material  objection. 
If  he  has  no  interest  in  the  rate,  the  sessions  may  refuse  to  hear  it. 
Several  persons  may  join  in  one  notice,  146. 
One  appeal  against  four  rates  sufficient,  147. 
Form  of  notice,  154  ;  and  Appendix. 

The  appeal  is  to  the  next  practicable  sessions  for  allowance,  142,  145,  146. 
One  day  intervening  between  publication  and  sessions,  145. 
The  appeal  may  be  to  the  following  sessions,  145,  146.    See  Appeal. 
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K  EL1EF — continued. 

Persons  deserting  or  absent  from  their  Families. 

Statutes  5  Geo.  I.  c.  8,  59  Geo.  III.  c.  31,  32,  p.  171,  172. 

Goods  of  persons  leaving  wife  or  child  chargeable*  may  be  sold,  and  the  profits 

of  lands  taken  by  overseers,  172. 
Such  persons  are  vagrants,  ib. 

The  order  roust  state  what  is  to  be  seized,  and  the  quantum  of  relief,  172,  173. 
The  act  applies  to  runaways  only,  174. 
Pensions  of  such  persons  paid  to  overseers,  181. 
Form  of  order,  174. 
So  also  wages  of  seamen,  182. 
Form  of  order,  ib,  n. 

Mode  of  Relief. 

Poor,  how  relieved  before  any  statute,  5,  6. 

Persons  refusing  to  be  lodged  in  poor-house  not  entitled  to  relief,  185, 187, 188. 

A  mother  asking  relief  for  her  child,  is  not  bound  to  go  to  a  workhouse,  193. 

Poor  to  be  maintained  where  they  live,  175. 

Except  bastards  being  nurse  children,  ib. 

Overseers  must  endeavour  to  find  work,  ib. 

may  set  up  a  trade,  184. 

may  purchase  or  rent  20  acres  of  land,  and  employ  the  poor  on  it,  or 

let  it  to  them,  176,  177. 
Relief  by  way  of  loan  authorized,  180. 
Money  may  be  advanced  by  government  if  required,  by  majority  of  parish  in 

number,  and  three  quarters  in  value,  177. 
Names  of  paupers  receiving  relief  to  be  kept  in  a  book,  178. 
None  relieved,  except  on  emergency,  but  by  order  of  two  justices,  ib. 
The  order  of  no  force  after  fourteen  days,  or  next  petty  sessions,  179. 
Weekly  payments  are  due  at  the  beginning  of  the  week,  ib. 
It  must  be  necessary  relief,  and  for  medical  aid,  ib. 
No  appeal  lies  against  it,  190. 
Poor-houses.    See  Poor-Houses. 

Oversee  re  may  contract  for  the  employment  and  maintenance  of  the  poor,  185. 
The  contractor  must  live  in  the  parish,  186. 
Notice  of  intended  contracts  to  be  given,  187. 

Relief  may  be  withheld  from  persons  refusiog  to  go  into  workhouse,  187,  188. 
In  certain  cases  they  may  be  relieved  at  their  own  houses,  194. 
The  special  cause  thereof  must  be  stated  in  the  order,  ib. 
The  order  not  to  be  for  more  than  six  months,  ib. 
The  rate  of  allowance  limited,  195. 

A  nurse  child  may  be  relieved,  though  residing  in  another  parish,  719. 
F'orm  of  order,  721. 

Where  there  is  a  special  vestry.    See  that  title. 
Where  guardians  are  approved.    See  Guardians. 

Relief — (acknowledgment  of  Settlement  by) 

Relief  given  to  a  pauper  resident  in  the  parish  is  no  evidence  of  his  settlement 
there,  699,  700. 

Nor  continued  relief,  nor  the  placing  out  of  one  of  the  family  as  an  apprentice, 
701. 

But  relief  given  to  a  pauper  resident  in  another  parish,  is  evidence  of  a  settle- 
ment in  the  relieving  parish,  702,  858. 

Single  instance  not  conclusive,  703. 

Removal,  Order  of ',  Non- Appeal  against ,  144. 

Order  of  removal  unappealed  against,  is  conclusive  against  all  the  world,  703, 

704. 

REMOVAL. 

I.  Statutes  relating  to,  705. 

13  and  14  Car.  II.,  c.  12,  s.  1,  3—705,  706. 

5  Geo.  II.  c.  19—707. 

35Geo.lH.c.  101,  s.  1,2,5,6—707, 708,709. 

49  Geo.III.c.  124—709,  710,  711. 

5  Geo.  IV.  c.  83,  s.1,  2— 711. 
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REMOVALS— continued. 

II.  Who  may  be  Removed — continued. 

(7.)  Of  Poor  born  in  Scotland,  Ireland,  Isles  of  Man,  Jersey, and  Guernsey — contd. 
Rules  for  passing  persons  into  Scotland,  Ireland,  Ate.  729,  730. 
Penalty  on  masters  of  ships  for  refusing  to  take  vagrants,  730. 
High  constable  to  pay  petty  constable,  and  be  reimbursed  by  county  treasurer, 

730,  731. 
Penalty  of  50/.  for  counterfeiting  certificate,  731. 

(8.)  Of  Soldiers,  &c.  734. 

Power  to  set  up  trades  given  to  certain  persons,  734* 
I rre moveable  during  their  exercise  of  such  trades,  ib. 
Husbandman  not  a  trade  within  the  statute,  ib. 

Persons  contemplated — officers,  mariners,  soldiers,  marines,  married  militia- 
men, having  served  five  years,  and  the  like  in  the  fencibles,  ib. 
Provisions  now  unavailable,  ib. 

III.  The  Order  of  Removal — Suspension  and  Execution. 
(1.)  From  whence  removal  made,  734. 

Not  from  or  to  an  extra-parochial  place  without  overseers,  734,  736. 

Overseers  should  first  be  appointed,  735. 

Cannot  be  to  a  place  ceasing  to  be  a  township,  ib. 

It  may  be  to  a  place  created  a  township,  ib. 

To  a  village,  part  of  a  parish,  is  a  nullity,  736. 

Removal  to  parish  of  P.  or  town  and  county  of  P.,  sufficient,  there  being  only 

one  parish  in  the  county,  ib. 
Omission  of  the  name  of  the  tutelary  saint  immaterial,  ib. 
Insufficient  description,  answered  by  appeal,  ib. 

(2.)   Complaint,  736. 

Complaint  of  the  overseer  of  the  poor,  is  the  foundation  of  justices*  jurisdic- 
tion, 736,  737. 
It  must  be  so  stated  in  the  order,  737. 

(3.)  Of  the  Justices — their  Style  and  Jurisdiction,  737. 

The  churchwarden  cannot  be  one  of  the  removing  justices,  737. 

Their  authority  must  appear,  738. 

One  justice  may  receive  complaint,  ib. 

But  both  must  be  present  at  the  examination,  ib. 

The  justices  who  examine  must  remove,  ib.,  742. 

They  must  be  "  of  the  peace,"  and  "  of  the  county  "  insufficient,^. 

4 •  In  the  county  "  bad,  738,  739. 

"  Of  the  town  or  borough  and  parish,"  sufficient,  739. 

Statute  directing  only  as  to  their  being  of  the  division,  739. 

"Of  the  said  county,"  refers  to  county  last  mentioned,  739,  740. 

No  order  invalid  for  omission  of  the  words  "  of  the  quorum,"  740. 

Sessions  may  examine  into  the  jurisdiction,  ib. 

(4.)  The  Hearing  and  the  Examination,  741. 

Statute  directs  it  to  be  on  oath,  ib. 

"  Due  examination,"  "due  consideration  "  implies  it,  741.  , 

If  taken  by  justices  separate,  order  is  voidable  only  on  appeal,  741,  742. 

The  examination  is  not  evidence,  though  the  pauper  cannot  be  found,  742. 

Nor  hearing  statement  of  a  dead  pauper,  ib. 

It  is  fit.  but  not  necessary  that  the  pauper  should  be  examined,  745. 

Pauper  refusing  to  be  examined,  may  be  committed  till  he  answers,  745, 746. 

Soldier,  with  wife  or  child,  may  be  examined  where  he  is  billeted,  as  to  his 

settlement,  743. 
Attested  copy  of  examination  to  be  given  to  the  soldier,  to  be  delivered  to 

the  commanding  officer,  ib. 
The  attested  copy,  and  no  other  cony,  is  admissible  in  evidence,  743. 
The  original  examination  is  admissible,  ib. 
Admissible,  the  soldier  absent  or  dead,  743,  744. 
It  is  not  admissible  unless,  on  the  face  of  it,  it  appears  that  the  soldier  was 

billeted  within  the  justice's  jurisdiction,  744. 
Whether  it  must  be  proved  aliunde  t  ib. 
Same  provisions  as  to  persons  in  prison,  or  house  of  correction,  or  in  custody 

of  peace  officer,  746. 
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REMOVAL— continued. 

III.  The  Order  of  Removal — Suspension  and  Execution— continued. 
(7.)  Of  suspending  Removals — continued. 

Time  of  appeal  is  computed  from  the  good  service  of  the  order,  756,  757. 
Orders  of  removal  unappealed  against,  may  be  filed  at  the  sessions,  757. 
Indictment  lies  for  not  obeying  the  order,  757,  758. 

IV.  Returning  after,  758. 

By  13  &  14  Car.  II.  s.  12,  persons  returning  after  removal  were  punishable 

as  vagabonds,  ib. 
Has  35  Geo.  III.  not  altered  this?  ib. 
Persons  returning  must  be  charged  upon  oath,  ib. 
Commitment  must  be  for  a  definite  period,  759. 
Till  discharged  "  by  due  course  of  law,"  bad,  ib. 
The  commitment  must  state  the  place  to  which  he  returned,  ib. 
Returning  to  a  tenement,  not  in  a  state  of  vagrancy,  is  no  offence,  759, 

760. 
A  conviction  for  returning  without  a' certificate,  is  sufficient,  760. 
Unnecessary  to  state  specific  act  of  vagrancy,  ib. 

V.  Form  of  Order  of  Removal  of  Certificated  Person. 

Certificated  person  may,  semble,  return  with  a  fresh  certificate,  761. 
Overseers  to  be  reimbursed  for  conveying  certificated  persons,  760,  761. 

VI.  Appeal  against  Order  of  Removal,  761. 

CI.)   Who  may  appeal,  761. 

All  persons  grieved,  ib. 

The  appeal  to  be  to  the  sessions  of  the  courts  in  which  the  parish  removing 

doth  lie,  762. 
The  pauper  may  appeal,  ib. 

Appeal  against  an  order  of  a  borough  must  be  to  the  county  sessions,  ib. 
Secus,  where  borough  justices  authorized  to  do  all  acts  that  may  be  done  by 

quarter  sessions,  762,  763. 

(2.)  To  what  Sessions,  763. 

To  the  next  practicable  sessions  after  the  removal,  703,  704,  705. 

If  the  removal  is  made,  too  late  to  give  notice  of  trial  for  the  next  sessions, 

the  appeal  need  not  be  entered  and  respited,  765,  766. 
An  adjourned  session,  where  appeals  may  be  lodged,  not  in  contemplation  of 

statute,  766. 
Where  appeal  is  not  entered  at  the  next,  and  parties  agreed  to  abide  by  an 

opinion,  mandamus  refused  to  enter  it  at  the  following  sessions,  763,  764. 

(3.)  Entering  Appeal,  fyc,  767. 

Discretionary  to  enter  appeal  against  an  order  abandoned,  767. 
Entered,  if  necessary,  to  compel  the  payment  of  the  maintenance,  ib. 

(4.)  Of  Adjournment,  768. 

An  appeal  may  be  adjourned,  ib. 

Where  the  justices  are  equally  divided,  an  adjournment  should  be  entered, 

ib,  785. 
If  they  quash  the  order,  K.  B,  will  not  interfere,  ib. 
Record  of  trial  at  an  adjourned,  should  shew  the  commencement  of  the  original 

sessions,  ib. 
Four  sessions  only  can  be  held  in  a  year,  ib. 
If  "  more  need  be,"  they  must  be  adjournments,  ib. 
If  session  once  dropped,  it  cannot  be  resumed,  ib. 
Confirmation  of  an  order  without  appeal  is  coram  nonjudice,  ib. 

(5.)  Notice  of  Appeal,  768. 

Reasonable  notice  by  the  churchwardens  and  overseers  of  the  one  parish  to 

those  of  the  other,  768,  769. 
The  reasonableness  of  notice  to  be  determined  by  the  sessions,  769,  770,  but 

K.  B.  has  a  visitatorial  power  to  correct  it,  770,  771. 
Appeal  must  be  entered  and  adjourned,  if  no  notice  given,  ib. 
No  notice  of  trial  required,  where  respondents  procure  the  respite,  771. 
Where  there  has  been  reasonable  time  and  no  notice  given,  the  sessions  ought 

not  to  enter  it,  771. 
But  if  they  enter  it  and  adjourn,  they  cannot  refuse  to  hear  it,  ib. 
Form  of.     See  Appendix. 
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REMOVALS— continued. 

(3.)  Of  Costs  ami  Maintenance,  790 — continued. 

Allowance  of  costs  is  discretionary,  791, 

None  can  be  awarded  on  an  adjournment,  ib. 

If  sessions  determine  in  favour  of  appellant,  they  must  order  repayment  of  all 

reasonable  relief,  ib. 
Mandamus  lies  to  enforce  it,  ib. 
An  appeal  may  be  entered  after  order  suspended,  to  give  justices  power  to 

order  maintenance,  ib. 

RENT. 

At  which  land  will  let,  is  the  criterion  of  rateable  value,  1*27. 
Annual  value  part  only  of  criterion,  ib, 

RENT-CHARGE.    See  Annuity. 

RENTING— Settlement  by.     See  Tenement. 

REPUTATION. 

Is  evidence  of  marriage  in  all  cases  but  in  cases  of  bigamy  and  crim.  con.,  809. 

RESIDENCE. 

Of  forty  days  in  every  case  of  settlement  required  by  13  &  14  Car.  H.f  274. 
See  different  heads  of  Settlement. 

RESIDENTS,  CASUAL. 
Are  not  rateable,  51. 

RETURNING  AFTER  REMOVAL,  758.    See  Removal*. 

RIVER. 

Persons  authorised  to  make,  navigable,  and  not  to  occupy  any  land,  are  not  rate- 
able, 96,  97,  98,  99. 

S. 
SALARIES, 

Are  not  rateable,  68. 

SALEABLE  UNDERWOODS. 

Rateable  by  43  Eliz.,  43. 

Contradistinguished  from  estovers  for  fuel,  Sec,  80. 

Fir  planted  to  shelter,  and  cut  out  to  encourage  growth  of  oaks,  are  not,  81. 

SCHOOLMASTER. 

Charity  is  rateable,  55. 

Does  not  hold  an  office,  but  an  employment,  645. 

Occupying  lands  belonging  to  school,  though  not  appointed  according  to  the 
power,  gains  a  settlement,  603,  604. 

SCOTCHMAN.     See  Casual  Poor— Removal  (7). 

May  be  removed  to  Scotland,  when  chargeable  by  wife  or  family,  though  not  a 

vagrant,  726,  727. 
As  to  his  wife's  settlement,  see  Maiden  Settlement. 

SEALING. 

Is  requisite  in  allowance  of  all  indentures  of  apprenticeship,  to  which  the  overseers 
are  no  parties  ;  but  by  which  any  ezpence  is  incurred  out'of  parochial  funds, 
482,  483. 

Separate  seals  necesssary  for  each  overseer  that  seals  certificate,  669, 670. 

SEAMEN. 

Service  of,  in  a  port  within  a  parish  under  a  hiring  is  sufficient  for  a  settlement. 
Wages  of,  may  be  paid  to  overseers,  in  certain  cases,  180.    See  Relief. 
Secus  when  sent  to  sea,  for  smuggling.     See  Relief. 
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SETTLEMENT  OF  POOR— continued. 

II.  Of  Settlement  by  Birth,  273.     (Index,  tit.  1  Legitimate  Children,  277 ; 

2  Bastards,  279.) 

III".  Parentage;  and  herein  of  Emancipation,  288.     (Index, 

tit.  Parentage.) 

IV. Marriage,  312,  808.     (Index,  tit.  Marr  iaoe.) 

V.  Hiring  and  Service,  316  to  423.     (Index,  tit.  Hirino.) 

VI. Apprenticeship,  423.     (Index,  tit.  Apprenticeship.) 

VII.  i Renting  a  Tenement,  520.    (Index,  tit.  Tenement.) 

VIII.  Estate,  588.     (Index,  tit.  Estate.) 

IX. Office,  636.     (Index,  tit.  Office.) 

X. Payment  of  Rates,  651.     (Index,  tit.  Taxes.) 

XI. Acknowledgment  by  Certificate,  661.     (Index,  tit.  Certi- 
ficate. 
XII.  »  Relief,  699,  and  Addenda.    (Index,  tit.  Relief.) 

XIII.  — —  Removal  unappealed against,  703.  (Index,  tit.  Removal.) 

XIV.  Evidence  of  Settlement,  792.     (Index,  tit.  Evidence.) 

SEXTON. 


Office  of,  distinct  from  that  of  a  grave-digger,  640. 
within  3&4W.&M.  c.  11,  s.  6,  ib. 


SHIP. 

Rateable  at  its  home,  the  owner  being  resident  there,  113. 
Service  on  board  of,  within  a  parish,  is  sufficient  evidence. 

SIGNATURE. 

Of  certificates.     See  Certificate  (4). 

Of  deeds  of  apprenticeship.     See  Apprentice  (3),  (9.) 

SINGLE  WOMAN. 

Pregnancy  of,  with  child  likely  to  be  born  a  bastard,  and  not  being  of  substance, 

is  chargeable,  724.     See  Removal  (5.) 
This  constructive  chargeability  is  not  contemplated  by  59  Geo.  III.  c.  12,  s.  33 

278. 

SOCAGE. 

Guardian  in,  may  gain  settlement  by  residence  as  such,  609. 
There  can  be  none  of  an  equitable  estate,  610,  611. 

SOLDIER. 

In  barracks,  with  only  necessary  accommodation,  are  not  rateable,  56. 
Can  gain  no  settlement  by  hiring  and  service,  though  done  by  permission  of  com- 
manding officer,  276. 
He  mav,  by  renting  a  tenement,  276,  583. 

Becoming  a,  its  effect  on  emancipation,  295.     See  Emancipation. 
Examination  of,  as  to  settlement,  734.    See  Removal. 

SON-IN-LAW. 

Not  bound  to  maintain  mother-in-law,  165, 166,  167. 

SPECIAL  CASE.     See  Case. 

SPIRITS. 

Sale  or  use  of,  prohibited  in  workhouse,  201. 

STALLAGE. 

Lessee  of,  in  a  market,  is  rateable,  104. 

STALL. 

Butcher's,  being  a  permanent  building,  and  with  a  door,  is  a  tenement,  540. 
VOL.  IV.  T  T  T 
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TAXES  OR  LEVIES, —  (Settlement  by  paying,  c\c.y  public) — continued, 
5.   The  person  must  be  charged  and  pay — continued. 

It  is  not  necessary  that  the  person  charged  should  occupy  as  tenant.    Rex  v. 
Lower  Heuford,  I  B.ty  Ad.  75. 

TAXING  IN  AID. 

Statute  relating  to,  159. 

Another  place  may  be  rated  in  aid  of  a  parish  not  able  to  levy  sufficient  rates,  ib. 
If  any  place  sufficient,  it 'must  be  in  the  hundred,  if  not  in  the  county,  159,  160. 
If  the  place  is  in  the  hundred,  the  rate  must  be  made  by  justices,  not  in  sessions, 

159,  160. 
If  not  in  the  hundred,  but  in  the  county,  by  the  sessions,  160,  161,  162. 
The  sessions  may  rate,  though  two  justices  have  found  that  the  parishes  within 

the  hundred  are  not  able,  162. 
A  vill  is  within  the  equity  of  the  statute,  160. 

The  rate  must  be  made  by  the  justices,  and  not  by  the  parish  officers,  ib. 
It  may  be  made  on  particular  persons  only,  ib. ;  or  upon  an  extra-parochial  place, 

735. 
A  parish  incorporated  with  the  poor  parish  may  be  rated  in  aid,  ib. 
The  place  rated  must  not  be  within  the  poor  parish,  and  this  should  appear  in  the 

order,  161. 
Difference  of  name  imports  difference  of  place,  ib. 
The  order  must  state  that  the  parish  rated  is  within  the  hundred,  ib. ;  or  within  a 

liberty,  which  is  substantially  an  hundred,  ib. 
The  parish  rated  must  be  within  the  justices'  jurisdiction,  ib. 
The  order  must  be  for  a  time  limited,  ib. 
It  may  be  for  a  year,  ib.  ;  and  for  a  sum  in  gross,  ib. 
At  6d.  in  the  pound  is  bad,  ib. 

TEN  EMENT.— (Settlement  by  renting.) 
Division  of  subject,  520. 

1.  Statutes  relating  to,  13  and  14  Car.  II.  c.  12,  521  ;  59  Geo.  III.  c.  170,  523  ; 
6  Geo.  IV.  c.  57,  623,  524. 

A  settlement  under  13  and  14  Car.  II.  must  be  complete  before  59  Geo.  HI. 

524,  525. 
The  repeal  of  59  Geo.  III.  did  not  revive  the  13  and  14  Car.  II.,  525. 

2.  What  is  a  Tenement  under  13  and  14  Car.  II.  c.  12. 

An  incorporeal  hereditament  is,  525. 

A  coney-warren,  525,  531 — a  fishery,  525 — exclusive  right  of  taking  soil,  526 

— a  cattle  gate,  ib. — right  of  common  in  gross,  ib. — a  water  or  wind-mill, 

aie  not  tenements,  526,  527. — It  is  doubtful  whether  the  tolls  must  be  granted 

by  deed,  529  n.,  530. 
Tolls  of  a  bridge  are  a  tenement,  though  by  statute  they  are  personal  property, 

530. 
The  liberty  to  take  profits  of  land  by  the  mouths  of  cattle,  is  a  tenement,  536, 

537. 
If  a  man  grants  the  profits,  he  grants  the  land,  527. 
Taking  a  pasture  is  not  a  tenement,  527. 
Taking  hay,  grass,  and  aftermath  is,  ib. 
So  also  two  ponds,  or  the  rushes  growing  therein,  ib. 
So  also  the  fogg  or  aftergrass,  528. 

So  also  taking  land  for  particular  purpose,  as  setting  potatoes,  ib. 
So  also  renting  cows  to  be  fed  exclusively  on  certain  lands  of  annual  value  of 

10/.,  532,  533. 
Secus  if  the  renter  has  not  the  exclusive  right  of  pasturage,  531. 
A  contract  by  the  master  to  feed  the  cows  generally,  is  not  a  tenement,  534. 
The  privilege  of  milking  cows  to  be  depastured  on  owner's  farm  is  a  tenement, 

534. 
So  also  for  a  pasture- fed  cow  for  the  season,  ib. 
It  is  not  a  tenement,  unless  it  is  part  of  the  contract  that  the  cattle  should  be 

pasture-fed,  536,  537,  538,  539. 
A  contract  "for  21    ewes  going,"  does  not  imply  pasture-fed,  538. 
Pointing  places  to  a  mill  not  fixed  in  the  floor,  are  not  a  tenement,  539. 
Nor  runners  screwed  to  the  floor,  540. 
Nor  standing  place  for  carding  machine,  ib. 
A  butcher's  stall,  which  was  a  permanent  building,  and  had  a  door  to  it,  is,  ib' 
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TENEMENT— (Settlement  by  renting)— continued. 

9.  Since  59  Geo.  III.  a  Tenement  must  be  hired  for  a  year. 

By  "  one  whole  year"  is  meant,  what  is  in  law  a  tenancy  for  a  year,  558. 
A  tenancy  determinable  on  notice  is  sufficient,  ib. 
The  taking  may  be  of  a  tenant  from  year  to  year,  559. 
A  general  hiring  of  land  is  a  hiring  for  a  year,  ib. 

10.  The  Tenement  must  be  bona  6de  rated  since  59  Geo.  III. 

It  must  be  bond  fide  as  between  landlord  and  tenant,  and  fraud  by  the  parish 

does  not  signify,  560. 
If  the  pauper  hires  the  tenement,  the  intervention  of  a  surety  cannot  effect  the 

settlement,  ib. 

11.  The. Value,  under  13  and  14  Car.  II. 

The  value  being  10/.  has  always  been  the  same,  560. 

The  rent  is  immaterial,  561 ;  and  a  value  greater  than  rent  may  be  proved,  563. 

The  principle  is,  that  the  party  has  sufficient  credit  to  take  a  tenement  of  10/. 

a  year,  567,  865. 
The  value  to  be  taken  at  the  time  the  party  comes  to  settle,  563 ;  however  it 

became  of  that  value,  562. 
Therefore  the  value  of  improvement  made  after  the  taking  and  befpre  the  entry, 

may  be  included,  562,  563. 
So  also  if  the  improvement  is  made  after  the  entry,  but  in  consequence  of  a  pre- 
vious contract,  563. 
But  improvements  agreed  for,  but  never  made,  cannot  form  part  of  the  value, 

though  the  rent  is  given  in  contemplation  of  them,  561. 
When  tenancy  from  year  to  year,  the  value  of  any  year  may  be  taken,  563. 
Secus  if  it  is  a  lease  for  years,  565. 
Stock  on  a  tenement  cannot  be  included,  561. 
Nor  a  chattel,  unless  itself  a  tenement,  565,  566. 
But  fixtures,  parcel  of  the  freehold,  may  be,  ib. 
Value  arising  from  landlord  paying  taxes  may  be  included,  567. 
A  tenement  worth  less  than  10/.  when  let  by  the  year,  but  mere  when  let  weekly, 

is  not  sufficient,  ib. 
A  case  stated  the  taking  of  a  furnished  room,  but  not  the  value  of  furniture, 

and  K.  B.  held  it  a  tenement,  565. 
Cannot  be  proved  by  parol  evidence  of  an  unstamped  agreement,  836. 

12.  Value  under  59  Geo.  III.  fyc. 

It  must  be  bond  fide  rented  for  10/.  a  year,  568. 
The  actual  value  is  immaterial,  ib. 

1 3.  Rent  must  be  paid  under  59  Geo.  III.  fyc. 

By  59  Geo.  III.,  by  the  person  hiring  the  same,  568. 

It  must  be  paid  before  order  of  removal  made,  569. 

The  whole  rent,  whatever  its  amount,  mu3t  be  paid,  570,  571. 

Payment  by  distress,  it  seems,  is  sufficient,  570. 

Where  the  tenant  died  after  the  year  expired,  and  the  rent  was  paid  afterwards, 

no  settlement  was  gained,  571,  572. 
Rent  paid  by  churchwarden  under  6  Geo.  IV.,  is  sufficient,  572. 
Payment  of  a  full  rent  for  a  year,  but  the  year  of  the  hiring  sufficient,  573, 576. 

14.  Occupation  under  13  and  14  Car.  II. 

Part  of  the  premises  may  be  let  to  an  under  tenant,  573. 
Renting  a  tenement  for  11/.  a  year,  and  occupying  it  jointly  with  another  per- 
son, gives  the  original  tenant  a  settlement,  573. 

15.  Occupation  under  59  Geo.  Ill  and  6  Geo.  IV, 

It  must  be  occupied  for  a  year,  and  where  tenant  died  three  days  before  year 
expired,  and  his  family  remained  the  whole  year,  the  occupation  is  incom- 
plete, 574. 

A  pauper  who  underlets  part  of  his  house,  holds  within  59  Geo.  III.,  575. 

So  also  where  pauper  abandoned  the  house,  and  another  occupied  it,  by  whose 
leave  it  did  not  appear,  840. 

So  also  occupation  of  part  of  a  house  by  tenant,  and  part  by  his  lodger,  satisfies 
6  Geo.  IV.,  577,  578,  579. 

But  if  the  land  is  underlet,  the  occupation  is  defective,  580,  581. 
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TOLL-KEEPER. 

Cannot  gain  a  settlement  by  renting  toll-house,  or  tolls  of  turnpike  road,  or  navi- 
gation, 523. 
But  he  may  by  renting  other  land  in  the  same  parish,  529. 

TOLLS. 

Per  se  are  not  rateable,  104,  106. 
Are  a  tenement  within  13  &  14  Car.  II.  526,  527. 
Whether  any  interest  will  pass  without  deed,  529,  530,  n. 
Of  tin  without  risk,  rateable,  73,  74. 

TOWNSHIP  OR  VILL. 

Synonymous  with  vill,  village  and  hamlet,  10, 12. 

A  place  having  many  neighbouring  houses  may  be  a  vill,  though  not  imme- 

morably  reputed  such,  10. 
A  place  having  a  constable  is  a  vill,  ib. 
So  an  extra- parochial  place  by  statute,   12. 

Scites  of  cathedrals,  inns  of  court,  &c,  are  not  necessarily  vills,  11,  12. 
Scite  of  cathedral  may  be,  712. 
Overseers  may  be  appointed  for,  8. 
Several  may  re-unite  after  separation,  821. 
Provision  respecting  vestries  extended  to  township,  2J8. 
A  place  may  cease  to  be  a  vill  by  destruction  of  all  the  houses,  711,712. 
Persons  settled  there  have  no  settlement,  ib. 
Are  within  the  equity  of  the  statute  for  taxing  in  aid,  160. 
A.  B.  will  inquire  by  affidavit  if  a  vill  or  not,  12. 
Seem  when  so  found  by  sessions,  ib. 
A  place  created  a,  is  such  only  prospectively,  712,  713. 

TRADE. 

Stock  in,  when  rateable.     See  Rate  (6.) 
Overseers  may  set  up  a,  184. 

TREASURER. 

May  be  appointed  by  guardians.     See  Gi'Annnw 

TRUSTEE  AND  CESTUI  QUE  TRUST. 

Residence  by,  will  give  a  settlement,  601. 

Trustees  for  public  purposes,  without  surplus,  arc  not  rateable,  59. 

TYTHING-MAN. 

Officeof,is  within  3  &4  W.  &  M.  c.  11,  s.  6,  641,643. 

* 

V. 

VAGRANT. 

Pass  of,  727,  731,  732,  733.     See  Removal. 

Person  returning  after  removal  is  a,  758. 

Person  having  wife  and  children  chargeable,  is  a,  172. 

VALUE. 

Annual  part  only  of  annual  rent,  127. 

Material  and  not  the  rent,  under  13  &  14  Car.  II.,  561. 

Immaterial,  but  rent  material,  under  6  Geo.  IV.,  568. 

The  annual,  and  not  the  value  if  let  weekly,  568,  to  be  considered,  567. 

VESTRIES,  PARISH,  (not  Select.) 

Statute  relating  to,  205. 

Notice  of  place,  hour,  and  purpose  to  be  given  three  days  before,  in  church  on 

Sunday,  and  placed  on  the  door,  205. 
If  no  church  or  chapel,  or  no  service,  notice  to  be  given  in  the  usual  manner, 

208. 
Rector,  &c,  to  be  chairman,  210. 
If  not  present,  chairman  to  be  appointed  by  plurality  of  votes,  205. 
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VOID  AND  VOIDABLE. 

Contract  of  an  infant  for  his  own  benefit  it  voidable  only  at  his  option,  327. 
Instances  of  indentures,  457,  458  n.,  462,  463, 464. 
When  order  of  removal,  741. 

* 

U. 
UNDERWOOD.     See  Saleable  Underwoods. 

W. 

WAGES. 

Reservation  of,  when  the  only  evidence  of  hiring,  control  duration  of  the  contract, 
350.     See  Hiring  and  Service  (6.) 

WAGGON  WAY. 

Exclusive  possession  of,  makes  it  rateable,  88. 
Secus  if  mere  easement,  ib, 

WARDEN. 

Of  a  borough,  office  of,  is  within  3  &  4  W.  &  M.  c.  1 1,  s.  6,  640. 

WATERING  PLACE. 

Residence  at,  by  a  servant  with  his  master  for  pleasure,  gives  sertant  a  settle- 
ment, 417. 

WARREN. 

Is  a  tenement  within  13  fit  14  Car.  II.,  525,  531. 

WATER-PIPES. 

Are  not "  tenements."' 

As  to  their  rateability.     See  Gas-Pipes  (92.) 

WAY  LEAVES.     See  Waggon  Ways. 

WEEKLY. 

Wages.     See  Waoes. 

Payments  are  due  at  the  beginning  of  the  week,  179. 

WIDOW. 

With  a  child,  is  not  property  next  of  kin,  598,  599. 
Power  of,  to  assign  apprentice,  501.     See  Apprentice. 
Right  of  to  gain  settlement  by  estate,  605.     See  Em-ate. 
On  removal  of,  it  is  sufficient  to  prove  her  maiden  settlement. 

WIDOWER. 

Is  a  person  unmarried  within  3  W.  &  M.  c.  11,  s.7,  320. 

WIFE. 

Follows  her  husband's  settlement,  312.     See  Marriage. 
Evidence  of  being,  by  cohabitation,  may  be  rebutted  by  herself,  803. 
Affected  by  adultery,  husband  not  bound  to  maintain  her.    Rex  v.  Hint  an.     Ap- 
pendix. 
Pregnant  with  bastard  is  removable,  716,  717. 
Cannot  gain  a  settlement  by  residence  on  her  husband's  estate,  632. 
Nor  on  her  own,  her  husband  being  absent,  635,  636. 
But  is  not  removable  from  it,  716. 
As  to  her  removal  generally,  see  Removal  (2.)    * 

WITNESS. 

No  person  rated,  or  holding  an  office  in  a  parish,  is  an  incompetent  witness,  793. 
Before  the  statute,  when  an  overseer  produced  a  certificate,  if  necessary  he  might 
be  examined  as  to  the  custody,  828. 

VOL.  IV.  U  U  U 
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